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COMMISSION. 


VICTORIA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Crreat  Britain 
and  Ireland  Queen,  Defender  of  the  Faith.  TO  Our  right  trusty  and  well 
beloved  Councillor  Thomas  ErskinCy  one  of  the  Justices  of  Our  Court  of  Common 
Fleas,  Our  trusty  and  well  beloved  Joshua  Evans,  John  Samuel  Martin  de 
Grenier  de  Fonblanque  and  Edward  Holroyd,  Esquires,  three  of  the  Commis- 
sioners of  Our  Court  of  Bankruptcy,  TVilliam  John  Law,  Esquire,  one  of  the 
Commissioners  for  the  Relief  of  Insolvent  Debtors,  and  TVilliam  Crawford. 
JVynn  Ellis,  Benjamin  Hawes  the  younger,  Thomas  Alers  Hankey,  George 
Carr  Glyn,  and  John  Horsley  Palmer,  Esquires,  Greeting :  Whereas  We  have 
thought  it  expedient  for  divers  good  causes  and  considerations  Us  thereunto  moving, 
that  a  diligent  and  full  enquiry  should  forthwith  be  made  into  the  present  state 
of  the  Laws  relating  to  Bankrupts  and  Insolvent  Debtors,  and  the  administration 
thereof,  and  whether  it  be  expedient  to  make  any  alteration  therein,  and  par- 
ticularly whether  the  several  Courts  by  which  such  Laws  are  now  administered, 
may  not  be  beneficially  united  or  so  arranged  as  to  co-operate  with  and  assist  each 
other,  and  by  what  means  ^e  full  benefit  of  such  Laws  may  be  secured  to,  and 
the  better  administration  thereof  provided  for,  in  the  country  Districts ;  Know  ye, 
That  We,  reposing  great  trust  and  confidence  in  your  zeal  and  abilities,  have 
authorized  and  appointed,  and  do  by  these  presents  authorize  ^nd  appoint  you  the 
said  Thomas  Erskine,  Joshua  Evans,  John  Samuel  Martin  de  Grenier  de 
Fonblanque,  Edward  Holroyd,  fVilliam  John  Law,  TVUliam  Crawford,  Wynn 
Ellis,  Benjamin  Hawes  the  younger,  Thomas  Alers  Hankey,  George  Carr  Glyn, 
and  John  Horsley  Palmer,  or  any  Three  or  more  of  you,  to  be  Our  Commissioners 
for  the  purposes  aforesaid,  two  of  whom  at  the  least  shall  be  Our  said  Justice  of 
Our  Court  of  Common  Pleas,  Our  said  Commissioners  of  Bankruptcy,  or  Our 
said  Commissioner  for  the  Relief  of  Insolvent  Debtors :  And  for  the  better  dis- 
covery of  the  truth  in  the  premises,  We  do  by  these  presents  give  and  grant  to 
you,  or  any  Three  or  more  of  you,  two  of  whom  at  the  least  shall  be  Our  said 
Justice  of  Our  Court  of  Common  Pleas,  Our  sdd  Commissioners  of  Bankruptcy, 
or  Our  said  Commissioner  for  the  Relief  of  Insolvent  Debtors,  full  power  and 
authority  to  call  before  you,  or  any  Three  or  more  of  you,  two  of  whom  at  the  least 
shall  be  Our  said  Justice  of  Our  Court  of  Common  Pleas,  Our  said  Commissioners 
of  Bankruptcy,  or  Our  said  Commissioner  for  the  Relief  of  Insolvent  Debtors, 
8uch  and  so  many  of  the  Officers,  Clerks,  and  Ministers  of  Our  Court  of  Bank- 
ruptcy and  Our  Court  for  the  Relief  of  Insolvent  Debtors,  and  such  other  persons 
as  you  shall  judge  necessary,  by  whom  you  may  be  the  better  informed  of  the  truth 
in  the  premises,  and  to  enquire  of  the  premises  and  every  part  thereof,  by  all  other 
lawful  ways  and  means  whatsoever :  And  We  do  hereby  give  and  grant  unto  you, 
or  any  Three  or  more  of  you,  two  of  whom  at  the  least  shall  be  Our  said  Justice 
of  the  Court  of  Common  Pleas,  Our  said  Commissioners  of  Bankruptcy,  or  Our 
said  Commissioner  for  the  Relief  of  Insolvent  Debtors  full  power  and  authority, 
when  the  same  shall  appear  to  be  requisite,  to  administer  an  Oath  or  Oaths  to  any 
person  or  persons  whatsoever  to  be  examined  before  you  or  any  Three  or  more  of 
you,  two  of  whom  at  the  least  shall  be  Our  said  Justice  of  Our  Court  of  Common 
Pleas,  Our  said  Commissioners  of  Bankruptcy,  or  Our  said  Commissioner  for  the 
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Relief  of  Insolvent  Debtors,  touching  or  concerning  the  premises :  And  We  do 
also  give  and  grant  to  you>  or  any  Three  or  nM)re  of  you,  two  of  whom  at  the  least 
shall  be  Our  said  Justice  of  Our  Court  of  Conamon  Pleas,  Our  said  Commissioners 
of  Bankruptcy,  or  Our  said  Commissioner  for  the  Relief  of  Insolvent  Debtors,  full 
power  and  authority  to  cause  all  and  singular  the  Officers,  Clerks,  and  Ministers 
of  Our  said  Court  of  Bankruptcy  and  Court  for  the  Relief  of  Insolvent  Debtors 
to  bring  and  produce  upon  Oath  before  you,  or  any  Three  or  more  of  you,  two  of 
whom  st  the  least  shall  be  Our  said  Justice  of  Our  Court  of  Common  Pleas,  Our 
said  Commissioners  of  Bankruptcy,  or  Our  said  Commissioner  for  the  Relief  of 
Insolvent  Debtors,  all  and  singular  Rolls,  Records,  Orders,  Books,  Papers,  or 
other  writings  belonging  to  Our  said  Courts,  or  to  any  of  the  Officers  within  the 
same  as  sudi  Officers :  And  our  further  will  and  pleasure  is  that  you  do  as  soon 
as  the  same  can  conveniently  be  done  (using  all  diligence)  report  to  Us  in  writing 
under  your  Hands  and  Seals,  or  under  the  Hands  and  Seals  of  any  Three  or  more 
of  you,  two  of  whom  at  the  least  shall  be  Our  said  Justice  of  Our  Court  of  Common 
Pleas,  Our  said  Commissioners  of  Bankruptcy,  or  Our  said  Commissioner  for  the 
Relief  of  Insolvent  Debtors,  your  special  proceedings  by  virtue  of  this  Oar  Com- 
mission, and  whether  it  be  expedient  to  make  any  alteration  in  the  present  state 
of  the  Laws  relating  to  Bankrupts  and  Insolvent  Debtors  or  either  of  them,  and 
the  administration  thei-eof,  and  particularly  whether  the  several  Courts  by  which 
such  Laws  are  now  administered  may  not  be  beneficially  united  or  so  arranged  as 
to  cooperate  with  and  assist  each  other,  and  by  what  means  &e  full  benefit  of  such 
Laws  may  be  secured  to,  and  the  better  administration  thereof  provided  for,  in  the 
country  districts :  And  We  further  will  and  command,  and  by  these  presents  ordain, 
that  this  Our  Commission  shall  continue  in  full  force  and  virtue,  and  that  you  Our 
said  Commissioners,  or  any  Three  or  more  of  you,  two  of  whom  at  the  least  shall 
be  Our  said  Justice  of  Our  Court  of  Common  Pleas,  our  said  Commissioners  of 
Bankruptcy,  or  Our  said  Commissioner  for  the  Relief  of  Insolvent  Debtors,  shall 
and  may  from  time  to  time  proceed  in  the  execution  thereof,  and  of  every  matter 
and  thing  therein  contained,  although  the  same  be  not  continued  from  time  to  time 
by  adjournment :  And  We  do  hereby  direct  and  appoint  that  you,  or  any  Three  or 
more  of  you,  two  of  whom  at  the  least  shall  be  Our  said  Justice  of  Our  Court  of 
Conmion  Pleas,  Our  said  Commissioners  of  Bankruptcy,  or  Our  said  Commissioner 
for  the  Relief  of  Insolvent  Debtors,  may  have  liberty  to  report  your  several  pro- 
ceedings from  time  to  time  to  Us  as  the  same,  or  any  part  thereof,  shall  be 
respectively  completed  and  perfected :  And  We  hereby  command  all  and  singular 
Our  Justices  of  the  Peace,  Sheriflfe,  Mayors,  Bailiffs,  Constables,  Officers,  Ministers, 
and  all  other  Our  loving  subjects  whatsoever,  as  well  within  liberties  as  without, 
that  they  be  assistant  to  you  and  each  of  you  in  the  execution  of  these  Presents : 
And  for  your  assistance  in  the  due  execution  of  this  Our  Commission,  We  have 
made  choice  of  our  trusty  and  well  beloved   TVilliam  Vizard^  Esquire,  our  Chan* 
cellor's  Secretary  of  Bankrupts  to  be  Secretary  to   this  Our  Commission,  and 
Jf^illiam  Vizard,  the  younger.  Esquire,  Barrister  at  Law  to  be  assistant  Secretary 
to  the  s-aid  Commission,  and  to  attend  you,  whose  services  and  assistance  We  require 
you  to  use  from  time  to  time  as  occasion  shall  require.     In  witness  whereof  We 
have  caused  these  Our  Letters  to  be  made  Patent.     Witness  Ourself  at  West- 
minster, the  Eighteenth  day  of  November,  in  the  Third  year  of  Our  Reign. 

.     By  Writ  of  Privy  Seal. 

EDMUNDS. 
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REPORT. 


TO  THE  QUEENS  MOST  EXCELLENT  MAJESTY. 

We,  Your  Majesty's  Commissioners,  appointed  by  Your  Majesty's  Commission,, 
bearing  date  the  18th  day  of  November,  1839,  whose  hands  and  seals  are  hereunto 
set,  being  authorized  and  directed  to  inquire  into  the  present  State  of  the  Laws 
respecting  Bankrupts  and  Inscdvent  Debtors  and  the  Administration  thereof,  and 
whether  it  be  expedient  to  make  any  alteration  therein,  and  particularly  whether 
tiie  several  Courts,  by  which  such  laws  are  now  administered,  may  not  be 
b^ieficially  united,  or  so  arranged  as  to  co-operate  with  and  assist  each  other» 
and  by  what  means  the  full  benefit  of  such  laws  may  be  secured  to,  and  the 
better  administration  thereof  provided  for  in  the  country  districts,— do  humbly 
oertify  to  Your  Majesty  that  we  have  proceeded  to  the  consideration  of  the  seversd 
subjects  embraced  by  Your  Majesty's  Commission,  and  now  humbly  submit  the 
result  to  Your  Majesty, 

In  the  prosecution  of  our  inquiry,  we  have  availed  ourselves  of  the  valuable 
information  contained  in  the  evidence  collected,  and  Reports  made,  under  previous 
Commissions,  on  matters  relating  to  Bankruptcy  and  Insolvency ;  we  have  also 
derived  much  advantage  from  the  evidence  which  has  been  given  before  us  vivd 
voce,  and  from  that  contained  in  the  answers  returned  to  questions  which  we 
caused  to  be  circulated. 

The  whole  of  the  evidence  taken  by  us  is  subjoined  in  an  Appendix  to  this 
Report. 

We  proceed  in  the  first  place  to  state  to  Your  Majesty  our  opinion  of  the  present 
state  of  the  laws  relating  to  Bankrupts  and  Insolvent  Debtors. 


OF  THE  LAWS  RELATING  TO  BANKRUPTS  AND  INSOLVENT 

DEBTORS. 

The  law  relating  to  Bankrupts  is  confined  to  traders  under  certain  conditions. 

The  law  relating  to  Insolvent  Debtors  is  applicable,  only  to  debtors,  (whether 
traders  or  non-traders)  who  have  undergone  a  certain  imprisonment. 

The  immediate  object  of  the  Bankrupt  law  is  the  equal  distribution  of  the  efiects 
of  traders,  who  cannot  meet ; their  engagements;  its  ordinary  consequence  is,  the 
release  of  such  traders  from  all  future  liability  of  their  persons,  and  after  acquired 
property. 

The  object  of  the  law  for  the  relief  of  Insolvent  Debtors  is  the  personal  dis- 
charge of  honest  debtors,  prolonged-  imprisonment  by  way  of  punishment  for  the 
dishonest  and  fraudulent,  and  a  fair  distribution  of  their  present  effects,  and  future 
acquired  property,  amongst  their  creditors. 

It  appears  to  us  that  there  are  defects  in  both  these  branches  of  the  law,  and  that 
the  provisions  of  each  are  inadequate  to  the  several  objects  they  have  in  view. 

The  statutes  relating  to  Bankrupts  were  originally  enacted  to  meet  cases  of  fraud 
for  which  the  ordinary  forms  of  the  law  did  not  afford  effectual  remedy,  and  were 
founded  upon  principles  of  extreme  severity.  By  progressive  alterations  they 
have  become  more  lenient,  and  have  been  extended  to  many  classes  of  persons  not 
originally  included  within  their  provisions. 

The  Bankrupt  Law  provides  indeed  efficient  means  for  the  discovery  of  property, 
and  the  detection  of  firauds,  but  it  is  defective  in  provisions  for  the  punishment 
of  dishonesty ;  for,  if  the  bankrupt  fully  discloses  his  transactions,  and  submits 
himself  to  the  jurisdiction  of  the  Court,  (even  at  the  last  moment,  and  after  a 
most  litigious  resistance,)  his  misconduct,  however  flagrant,  cannot  be  visited  by  any 
direct  punishment. 


Digitized  by 


Google 


viii  REPORT  OF  COMMISSIONERS 

On  the  other  hand,  the  law  for  the  relief  of  Insolvent  Debtors  affords  no  efficient 
means  for  the  discovery  of  property,  or  the  detection  of  frauds,  but  does  afford 
(though  to  a  very  limited  extent)  an  indirect  power  of  punishing  dishonest  and 
fraudulent  debtors  by  a  remand  to  prison. 

There  are  thus  two  systems  of  law  relating  to  debtors  who  cannot  satisfy  the 
demands  of  their  creditors: — the  one  being  confined  to  traders,  comparatively 
deeply  involved,  whom  it  protects  from  personal  restraint,  whilst  by  the  other,  those 
who  have  contracted  debts  to  a  smaller  amount  must  undergo  imprisonment ;  by  the 
one,  the  debtor  obtains  an  absolute  release,  and  by  the  other,  a  release  only  of  his 
person ;  by  the  one,  prompt  and  effectual  powers  for  the  collection,  the  discovery, 
and  the  seizure  of  property  are  afforded,  and  by  the  other,  very  inefficient  means ; 
by  the  one,  there  is  no  power  to  punish  admitted  frauds,  and  by  the  other,  such 
power  is  given,  (though  to  a  very  limited  extent ;)  the  one  operates  in  invitum, 
whilst  the  other  may  be,  and  can  only  effectually  be,  put  in  force  by  the  voluntary  act 
of  the  debtor. 

The  Common  Law  Commissioners  bear  testimony  to  the  injustice  of  the  distinction 
by  which  small  traders  are  excluded  from  the  operation  of  the  Bankrupt  Law. 
They  say  that  "  imprisonment  in  the  case  of  a  traaer  is  inconsistent  with  the  spirit 
and  policy  of  the  Bankrupt  Laws,  and  that  it  cannot  but  be  regarded  as  a  hardship 
on  an  honest  and  industrious  tradesman,  who  does  not  owe  debts  of  sufficient  mag- 
nitude to  bring  him  within  the  scope  of  the  Bankrupt  Laws,  that  he  should  be 
subject  to  imprisonment  until  the  absence  of  fraud  shall  have  been  ascertained  by 
examination  and  inquiry,  whilst  another,  merely  because  he  is  more  deeply  in  debt, 
should  enjoy  security  from  imprisonment,  unless  fraud  be  proved.  It  is  not  that  we 
think  that  the  Bankrupt  Law  is  too  indulgent  in  this  respect,  but  that  the  distinction 
made  between  the  merchant  and  the  humble  trader,  in  allowing  liberty  to  the  one, 
and  taking  it  away  from  the  other,  pending  inquiry,  on  a  presumption  that  the  one 
is  honest,  and  the  other  fraudulent,  is  not  warranted  by  any  principle  either  of 
justice  or  expediency." 

It  has  been  taken  for  granted  that  those  who  generally  pass  under  the  operation 
of  the  Act  for  the  relief  of  Insolvent  Debtors,  are  persons,  not  being  traders,  who 
have  contracted  debts  from  improvidence,  and  that  those  who  actually  come  under 
the  operation  of  the  law  of  Bankruptcy,  are  persons  who,  by  the  inevitable  vicis- 
situdes of  mercantile  affairs,  are  reduced  to  a  state  of  insolvency.  The  greater 
proportion,  however,  of  those  who  pass  through  the  Insolvent  Debtors  Court  are 
persons  not  contemplated  by  the  Act  for  the  relief  of  Insolvent  Debtors,  but  are 
persons  of  the  description  contemplated  by  the  law  of  Bankruptcy,  only  trading 
on  a  smaller  scale  than  those  who  are  usually  made  bankrupts. 

We  see  no  grounds  for  supposing  that  debts  are  contracted  more  improvidently 
hy  the  small  than  by  the  more  extensive  traders.  We  find  that  about  two-thirds  of 
the  persons  who  petition  the  Insolvent  Debtors  Court  for  relief,  are  persons  who 
come  within  the  policy  of  the  law  of  Bankruptcy,  and  both,  as  regards  their  own 
protection,  and  the  remedies  of  their  creditors,  are  as  much  entitled  to  be  brought 
under  the  operation  of  that  law,  as  the  comparatively  richer  trader. 

It  appears  by  the  Gazette,  that  in  the  year  1839,  there  were  3,691  petitions  filed 
in  the  Insolvent  Debtors'  Court ;  and  that  about  two-thirds  of  the  whole  number 
were  the  petitions  of  persons  being  traders,  within  the  meaning  of  the  Bankrupt  Law. 

The  numbers  making  up  the  total  of  3,691,  were  as  follows: — 

Non-traders      •••««••••     1,056 

Traders 2,388 

Doubtful 247 

Total     .     .     .     3,691 

Those  called  *' doubtful"  were  composed  as  follows:— 

Farmers 65 

Attorneys 40 

Auctioneers .  20 

Surveyors 14 

Surgeons 42 

Master-mariners 12 

Artists 10 

Market-gardeners 19 

Agents 2 

Cowkeepers 3 

Schoolmasters 15 

Accountants 5 

Total     ...     247 
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A  large  class  of  traders  who  were  of  opinion  that  the  proceeding  by  arrest  on 
mesne  process  might  safely  be  dispensed  with,  if  more  efficacious  and  speedy  means 
were  to  be  provided  for  getting  at  the  property  of  the  debtor,  are  also  of  opinion, 
that  a  debtor,  on  a  cession  of  his  property,  should,  by  the  consent  of  a  certain 
majority  of  his  creditors,  be  entitled  to  a  total  discharge  from  future  liability. 

Many  persons,  also,  who  were  advocates  for  the  power  of  arrest  on  mesne  process, 
consider  that  the  bankrupt  and  insolvent  debtor  are  placed  upon  an  inconvenient 
inequality : — "  There  can  be  no  doubt,"  says  Mr.  Serjeant  Stephen,  in  his  Sup- 
plementary Paper  to  the  Fourth  Common  Law  Report,  "  of  the  truth  of  the  re- 
mark made  by  some  of  the  witnesses  whom  we  have  examined,  that  the  liability  of 
the  after  acquired  estate,  though  rarely  productive  to  creditors,  is  apt  to  paralize 
the  future  exertions  of  the  discharged  insolvent  and  to  throw  a  gloom  over  the  rest 
of  his  days." 

The  future  liability  of  all  insolvent  debtors  is,  in  our  opinion,  a  most  unjust 
and  impolitic  law : — ^The  Insolvent  Law,  after  interrupting  a  man  in  his  business, 
taking  all  his  property,  imprisoning  him  until  his  place  in  business  is  occupied, 
and  then  turning  him  out  destitute,  a  proclaimed  insolvent,  and  unworthy  of  trust, 
nevertheless  expects  him  at  some  future  time  to  acquire  property  which  he  is  to  give 
up  for  distribution  amongst  his  creditors.  The  practical  result  is,  that  he  makes 
uo  exertion  beyond  supplying  his  daily  wants,  and  too  frequently  becomes  a  per- 
manently degraded  character ;  his  family  are  brought  up  ill  j  hence  society  loses, 
and  the  creditors  do  not  gain.  An  honest  industrious  man,  who  has  been  dis- 
charged as  an  insolvent,  beginning  anew  without  capital,  with  diminished  chance  of 
obtaining  credit,  with  broken  spirits,  and  health  probably  impaired,  necessarily  labours 
under  such  disadvantages  in  competition  with  others  having  capital  and  credit,  that 
he  must  be  considered  as  a  successful  man,  if  he  can  barely  get  his  living,  and 
bring  up  a  family. 

Great  traders^  on  the  contrary,  are  not  subject  to  this  regulation,  for  they  are 
always  made  bankrupts,  and  are  discharged  from  future  liability,  although  such 
men  often  are  able  afterwards  to  acquire  property  which  insolvent  debtors,  being 
in  a  lower  class,  rarely  are. 

If  a  debtor  be  honest  but  insolvent,  and  is  willing  to  divide  his  property  equally 
amongst  his  creditors,  he  has,  by  law,  no  means  of  carrying  his  wishes  into  effect, 
unless  all  his  creditors  consent.  If  he  offer  a  composition,  the  arrangement  may  be 
defeated  by  any  one  creditor.  If  an  action  be  broi^ht  against  him  by  one  of  his 
creditors,  he  must  either  make  an  unjust  defence',  or  else,  by  allowing  judgment 
to  go  by  default,  enable  that  creditor  to  obtain  a  preference  over  the  other 
creditors. 

A  debtor  who  is  vnfling  to  divide  his  property  may  declare  himself  insolvent,  or 
commit  any  other  Act  of  Bankruptcy,  and  mane  himself  (if  a  trader)  amenable 
to  the  Bankrupt  Law.  But  as  long  as  a  debtor  is  possessed  of  property,  a  creditor 
is  averse  (unless  with  the  object  of  benefiting  the  debtor,  or  of  preventing  a  pre- 
ference to  other  creditors)  to  sue  out  a  fiat  of  bankruptcy  against  him,  or  to  charge 
him  in  execution,  so  as  to  enable  the  debtor  to  divide  his  property  under  the  In- 
solvent Debtors'  Act.  Execution  after  execution  may  be  sued  out  against  his 
property  ;  a  few  creditors  may  be  paid  in  full,  together  with  heavy  costs,  and  the 
great  body  of  the  creditors  may  be  left  without  payment  of  any  portion  of  their 
debts,  much  exasperated,  in  all  probability,  against  the  debtor,  who  is  stripped  of 
every  thing,  and  not  being  discharged  from  his  debts,  is  unable  to  obtain  credit,  or 
the  means  of  supporting  himself  or  family. 

A  debtor  cannot  be  compelled  to  cede  his  property  for  the  benefit  of  his  creditors 
except  by  an  expensive  suit,  and  charging  him  in  execution. 

The  debtor  may  commit  an  act  of  bankruptcy  when  he  pleases,  unknown  to  any 
person  but  a  servant,  or  confederate,  and  by  that  means,  the  debtor  alone  can 
make  use  of  it,  when  it  best  suits  his  convenience,  or,  if  not  a  trader,  and  not  within 
the  scope  of  the  Bankrupt  Law,  the  debtor  may,  through  the  medium  of  |i  friendly 
creditor,  real,  or  fictitious,  surrender  himself  to  prison  at  such  time  as  he  thinks 
most  advantageous  to  himself 

A  debtor  is  able  with  much  greater  facility  than  formerly,  to  favour  a  particidar 
creditor,  to  the  disadvantage  of  other  creditors.  By  the  statute  passed  in  the  2d 
and  3d  year  of  Your  Majesty's  reign,  c.  29,  executions  against  the  goods  of  a 
bankrupt  ion^^e/^  executed  or  leviea  before  the  date  of  the  fiat  are  to  be  deemed 
valid,  notwithstanding  a  prior  act  of  bankruptcy,  if  the  party  levying  the  execution 
had  no  notice  thereof. 
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Since  this  enactment,  cases  of  fraudulent  preference  have  become  more  numerous. 
An  execution  previous  to  the  fiat  of  Bankruptcy  founded  upon  a  judgment  entered 
up  on  a  warrant  of  attorney,  (though  given  by  way  of  fraudulent  preference)  is 
almost  certain  to  prevail  in  favour  of  the  execution  creditor,  to  the  exclusion  of  the 
other  creditors. 

Several  instances  have  occurred,  in  which  the  whole  of  a  debtor  s  property  has 
been  seized  under  the  nrtost  suspicious  circumstances,  by  a  relative  or  a  friendly 
creditor,  and  the  general  creditors  have  been  deterred  from  questioning  the  validity 
of  the  proceeding,  by  the  exceeding  difficulty  of  unravelling  such  cases,  and  the 
risk  of  neavy  costs. 

We  have  now  stated  to  Your  Majesty  some  of  the  principal  defects  in  the  two 
branches  of  law  relating  to  bankrupts  and  to  insolvent  debtors,  and  we  are  erf  opinion 
that  they  cannot  be  eflfectually  removed,  until  the  distinction  which  now  exists,  regard- 
ing the  persons  deemed  to  be  subject  to  the  operation  of  the^e  respective  branches 
of  law,  be  done  away,  and  the  rules  of  the  discharge  from  future  liability,  both  in 
person,  and  after  acquired  property,  be  extended  to  meet  all  cases  of  insolvency 
coming  under  the  operation  of  the  law,  and  until  the  equitable  division  of  the  pro- 
perty of  debtors  who  are  in  a  state  of  insolvency,  or  unable  to  meet  their  engage- 
ments, be  rendered  more  certain,  more  speedy,  and  considerably  cheaper. 

We  are  of  opinion  that,  not  only  should  debtors  be  allowed,  but  that  induce- 
ments should  be  held  out  to  them,  to  make  a  cession  of  their  property  at  such 
period  of  their  difficulties  as  will  best  ensure  equal  justice  to  all  their  creditors. 

The  introduction  of  voluntary  cession  as  part  of  the  law  of  England  was  first 
suggested  by  a  learned,  able,  and  judicious  writer  on  the  Bankrupt  Laws,  the  late 
Sir  w".  D.  Evans,  Recorder  of  Bombay.  Voluntary  cession  alsp  is  strongly  recom- 
mended by  your  Majesty's  Commissioners  in  their  Fourth  Report  on  Courts  of 
Common  Law,  and  by  most  of  the  witnesses  who  have  been  examined  by  us ;  and, 
as  observed  by  Sir  W.  D.  Evans,  this  is  no  new  principle.  "  The  same  principle 
has  been  actually  adopted  by  the  Parliament  of  Great  Britain,  and  the  boundary 
between  England  and  Scotland  marks  the  limits  of  its  admission  or  rejection." 
This  principle,  too,  some  years  after  the  first  publication  of  Sir  W.  D.  Evans's 
letter,  was  recognized  and  partially  adopted,  though  in  a  very  inefiectual  manner, 
in  the  Law  of  Bankruptcy  in  England. 

But  though  we  think  that  every  inducement  should  be  held  out  to  early  and 
voluntary  cession  on  the  part  of  debtors  who  find  themselves  in  a  state  of  insolvency, 
we  humbly  suggest  a  more  effectual  remedy  against  those  who  would  avoid  or 
delay  the  performance  of  this  act  of  justice. 

Since  the  abolition  of  arrest  on  mesne  process  a  test  of  insolvency,  admitting  of 
a  speedy  and  cheap  mode  of  proceeding  for  determining  its  sufficiency,  has  been 
much  wanting. 

This  point  has  engaged  our  closest  attention  ;  we  have  endeavoured  to  consider 
it  with  reference  to  the  interest  both  of  creditors  and  debtors,  and  we  are  fully 
satisfied,  after  most  mature  dehberation,  that  the  test  of  insolvency,  or  inability  in 
a  debtor  to  meet  his  engagements  in  the  ordinary  course  of  his  business,  which*  we 
shall  now  humbly  propose  to  Your  Majesty,  will  afford  due  protection  to  creditors, 
and  will  not  in  any  way  interfere  with  the  just  rights  of  the  debtor. 

We  think  that  a  creditor,  having  delivered  the  particulars  of  his  debt  to  the 
debtor,  and  having  demanded  payment,  should,  upon  filing  an  affidavit  of  these 
circumstances,  and  that  his  debt  is  justly  due  and  remains  unpaid,  be  entitled 
to  a  summons  for  the  purpose  of  compelling  the  appearance  of  such  debtor, 
and  of  ascertaining  from  him,  upon  his  oath,  whether  he  believes  he  has  a  good 
answer  to  the  demand,  or  to  any,  and  what  part  thereof. 

The  object  is,  that  where  a  debt  claimed,  or  any  part  of  it  is  dear  and  indis- 
putable, and  the  debtor  does  not  pay  the  admitted  sum  into  Court,  or  to  the 
creditor^  or  give  security  to  pay  within  a  reasonable  time,  such  default  should 
be  taken  as  proof  of  insolvency,  and  such  debtor  should  immediately  become 
amenable  to  the  law  for  the  equitable  distribution  of  his  property,  if  his  creditors 
desire  such  a  course  to  be  adopted. 

But  if,  instead  of  admitting  the  validity  of  the  debt  on  which  he  is  summoned,  the 
debtor  believe  he  has  a  good  answer  to  the  demand,  and  will  swear  to  such  belief, 
the  present  law  will  take  its  course,  and  neither  the  person  or  property  of  the 
debtor  will  be  interfered  with  until  the  creditor  shall  have  established  the  debt,  and 
obtained  judgment. 

It  is  obvious  that  such  a  proceeding  would  be  both  very  cheap  and  very  expeditious. 
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and  at  the  same  time  more  just  towards  debtors  than  the  proceeding  by  arrest  on 
mesne  process  was ;  for  a  debtor,  when  arrested,  must  have  found  bail  or  gone  to 

Erison,  without  having  aflForded  to  him  any  opportunity  of  denying  a  claim  to  which 
e  might  have  had  a  just  defence. 

It  has  been  objected  that  if  a  cheap  and  speedy  remedy  were  given  to  creditors 
to  compel  debtors  to  pay,  the  result  would  often  be,  that  persons  in  temporary 
difficulties,  but  undoubtedly  solvent,  would  be  compelled  to  become  bankrupts,  and 
consequently  be  deprived  of  all  their  property,  whereas,  if  they  could  have  deferred 
the  discharge  of  their  creditor's  claim,  they  would  have  ultimately  paid  twenty 
shillings  in  the  pound,  and  have  had  a  surplus. 

We  believe  such  cases  would  be  exceedingly  rare ;  and  even  if  it  were  expedient 
to  frame  the  law  in  order  to  meet  such  exceptions,  there  is  nothing  in  the  proposed 
alteration  that  has  a  tendency  to  render  creditors  more  severe  to  their  debtors,  or 
less  inclined  to  study  their  own  interests. 

A  crediior  desires  the  payment  of  his  whole  debt,  or  good  security  for  such 
payment ;  and  whilst  he  has  any  prospect  of  getting  either  payment  or  security,  he 
is  not  likely  to  take  any  steps  whicli  will  drive  his  debtor  to  a  general  distribution 
of  his  property.  When  time  is  to  be  granted  to  the  debtor,  we  think  it  should  be 
by  arrangement  with  the  creditors. 

TTie  real  question  appears  to  us  to  be,  whether  it  be  a  just  principle  that  the  rights 
of  creditors  should  be  enforced  with  as  little  expense,  delay,  and  uncertainty  as 
possible? 

It  has  also  been  objected  that  the  proposed  proceeding  would  have  a  tendency 
to  procure  payment  to  a  single  creditor  in  full,  to  the  prejudice  of  other  creditors. 
This  may  be  answered  in  the  words  of  Mr.  Serjeant  Stephen,  in  his  Supple- 
mentary Paper  to  the  Fourth  Common  Law  Report : — ^*  To  obtain  separate  pay- 
ment is  the  very  object  for  which  an  action  is  instituted.  The  objection  resolves 
itself,  therefore,  into  a  complaint,  that  the  proceeding  is  too  well  adapted  to  the  end 
which  the  law  itself  contemplates.  It  is  not  surely  intended  to  maintain  the 
expediency  of  introducing  a  new  law  by  which  the  individual  creditor  shall  be  pro- 
hibited from  recoYcring  his  debt  by  action,  unless  it  shall  be  first  ascertained  that 
the  debtor  can  pay  to  the^  whole  body  of  creditors  twenty  shillings  in  the  pound.  It 
is  on  the  basis,  then,  of  the  existing  law  that  we  are  to  reason,  and  we  are  to 
assume  that,  unless  bankruptcy  intervene,  each  separate  creditor  is  to  be  allowed  to 
recover  payment  in  full  (if  he  can)  by  his  separate  legal  diligence,  without  regard  to 
the  claims  of  other  parties.  The  argument  in  question,  therefore,  may  be  shortly 
but  satisfactorily  answered  by  saying  that  it  proves  too  much." 

In  further  answer  to  this  objection,  it  may  be  stated  that,  as  the  law  now  exists, 
a  debtor  may  with  perfect  security  give  preferences  to  any  extent ;  he  has  only  to 
give  a  hint  to  the  favoured  creditor  that  his  affairs  are  embarrassed,  and  if  the 
creditor  sue  out  a  writ,  or  write  a  threatening  letter,  a  payment  to  him  is  perfectly 
valid ;  and  such  preference  may  be  completed  in  one  hour ;  consequently,  as  to 
voluntary  preferences,  this  alteration  of  the  law  would  not  act  injuriously,  but,  in 
truth,  it  would  be  the  greatest  obstacle  to  such  preferences. 

At  present  a  debtor,  who  is  insolvent  and  wishes  to  give  preferences,  resists  the 
hostile  creditors  just  claim,  in  order  to  prefer  the  favoured  creditors;  and  it  fre- 
quently happens,  that  from  preferences  and  other  frauds,  the  hostile  creditor  receives 
no  satisfaction  and  is  burthened  with  heavy  costs;  but  if  the  creditor  had  the  power 
to  summon  his  debtor  before  a  judge,  the  debtor  would  not  be  able  to  delay  the 
hostile  creditor,  and  must  either  satisfy  him  or  declare  himself  insolvent,  and  sur- 
render his  property  to  be  equally  divided.  In  the  short  time  that  would  elapse^ 
the  debtor,  if  dishonest,  would  have  less  opportunity  for  giving  preferences,  or  com- 
mitting other  frauds.  ^ 

It  has  also  been  objected  that  it  would  be  tyrannical  and  inquisitorial  to  examine 

a  person  against  his  own  interest.     This  opinion  is  given  by  those  who  highly 

disapprove  of  the  abolition  of  imprisonment  for  debt  on  mesne  process,  although 

in  those  cases  the  alleged  debtor  was  thrown  into  prison  on  the  oath  of  the  creditor 

alone.     It  is  difficult  to  discover  what  there  is  tyrannical  in  compelling  a  man  to 

admit  that  he  has  no  excuse  for  the  nonpayment  of  a  debt  which  he  knows  to  be 

;istly  due.     What  can  be  more  unjust  than  that  a  person,  who  owes  another  a  sum 

^  money,  should  have  the  power  to  put  his  creditor  to  heavy  expense,  and  perhaps 

^\n  him  by  delay,  the  debtor  being  obliged,  if  examined,  to  admit  that  he  has  no 

*Ver.     Inquisitorial  no  doubt,  to  a  certain  extent,  the  proceeding  will  be ;  but  it 

^^»be  an  inquest  in  furtherance  of  justice. 
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It  has  also  been  argued  that  it  would  be  improper  to  adopt  this  plan,  because  it 
would  be  to  put  oath  against  oath.  If  this  objection  mean  that  the  question  in 
dispute  is  to  be  decided  on  the  oaths  of  the  creditor  and  debtor,  it  is  answered  that 
such  is  not  the  intention ;  for  if  the  debtor  deny  the  debt,  or  swear  that  he  believes 
he  has  a  good  answer  to  the  demand,  the  summons  is  to  be  dismissed. 

The  principle  of  examining  a  person  against  his  own  interest,  and  of  examining 
parties,  plaintiff  and  defendant,  against  each  other,  is  acted  upon  in  the  Courts  of 
Chancery  and  Exchequer,  and  other  courts  of  equity  in  this  country,  in  the  Court 
of  Bankruptcy,  and  in  cases  of  motions  in  the  courts  of  common  law. 

It  has  also  been  urged  that  the  course  of  proceeding  suggested  would  be  pro- 
ductive of  perjury.  In  no  case  could  perjury  be  feared,  or  be  advantageous  to  the 
debtor,  except  when  there  was  no  evidence  of  the  debt  but  the  creditor's  oath,  or 
when  the  debtor  was  about  to  abscond  and  defraud  his  creditors.  It  is  incredible 
that  any  sane  person  should  swear  (unless  under  the  circumstances  stated)  that  he 
believes  he  has  an  answer  to  a  just  debt,  when  he  is  aware  that  the  existtnce  of  the 
debt  can  be  easily  proved.  Indeed  a  man  must  be  strangely  abandoned  to  all  shame 
who  would  do  so  under  any  circumstances  ;  and  under  the  practice  now  existing  in 
the  Court  of  Bankruptcy  of  summoning  debtors,  we  know  from  experience  that 
men,  answering  in  person  in  the  face  oi  a  court,  will  rarely,  if  ever,  speak  falsely 
on  such  a  subject.  In  some  thousands  of  cases  which  have  come  before  Yom 
Majesty's  Commissioners  of  the  Court  of  Bankruptcy,  there  have  scarcely  been  a 
dozen  where  the  debt  has  been  absolutely  denied,  and  a  much  smaller  number  in 
which  such  denial  was  believed  to  have  been  false.  The  summons  generally  pro- 
duces immediate  payment  without  personal  appearance,  and  in  the  comparatively 
few  instances  in  which  the  parties  do  attend,  their  answers  resolve  themselves  into 
pleas  of  inability,  or  applications  for  time.  In  fact,  the  experiment  of  the  effect  of 
personal  summons  has  been  extensively  tried,  and  has  most  extensively  succeeded. 
The  case  of  a  creditor,  having  no  evidence  of  the  debt  but  his  own  oath,  nmst  be 
exceedingly  rare ;  in  such  case  the  fault  is  with  the  creditor,  and  admits  of  no 
remedy  in  the  courts  of  law,  while  the  resort  to  a  court  of  equity  by  bill  of  discovery 
proceeds  upon  the  principle  we  are  here  recommending.  If  there  be  probable 
cause  for  believing  that  the  debtor  is  about  to  abscond,  a  judge  would  allow  him  to 
be  held  to  special  baiL 

It  appears  to  us  that  in  the  great  majority  of  cases  the  plan  suggested  would  be 
advantageous  both  to  creditors  and  debtoi*s.  It  would  ensure  to  the  former  the 
speedy  discharge  of  an  undisputed  debt  in  all  cases  where  the  debtor  was  solvent, 
or  if  the  debtor  were  in  a  state  of  insolvency,  it  would  relieve  him  from  a  fruitless 
struggle  against  his  difficulties,  and  from  the  temptation  to  irregular  transactions  to 
which  such  struggles  constantly  tend ;  and  by  giving  to  the  creditors  a  better  divi- 
dend and  the  assurance  of  equal  justice,  it  would  induce  that  humane  and  indulgent 
spirit  towards  the  debtor,  which  would  the  better  enable  him  to  re-establish  himself 
in  the  world  with  a  cr^itable  character. 

We  think  that  the  just  and  only  effectual  mode  of  checking  frauds  is,  by  giving 
a  simple,  speedy,  and  cheap  mode  of  recovering  debts;  by  holding  out  relief  and 
benefit  to  the  honest  but  unfortunate  debtor,  and  by  subjecting  the  dishonest  and 
fraudulent  to  searching  inquiry,  and  certain  punishment. 

Evidence  has  been  given  before  us  on  the  subject  of  trust-deeds;  the  only 
alteration  in  the  law  relating  to  arrangements  with  creditors  through  the  medium 
of  such  deeds,  which  we  think  it  right,  at  present,  to  recommend  to  Your  Majesty 
is,  that  they  should  be  placed  under  more  efficient  control. 


We  next  proceed  to  consider,  more  in  detail,  the  material  defects  in  the  existing 
laws  of  bankruptcy  and  insolt^ency,  both  with  reference  to  the  union  of  the  two 
jurisdictions,  ana,  in  the  event  of  such  alteration  not  being  deemed  expedient,  with 
a  view  to  the  amendment  of  each  as  separate  systems. 

0/the  Trading. 

Persons,  who  are  not  directly  within  the  description  of  those  who  are  subjer  *<> 
the  bankrupt  law,  are  often,  in  an  indirect  manner,  upon  the  ground  of  some  r^^*- 
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teral  dealing,  brought,  and  sometimes  seek  to  be  brought,  within  the  scope  of  the 
law,  though  the  credit  and  capital  required  for  the  purpose  of  the  collateral  dealing 
is  little  or  nothing  compared  with  that  of  the  principal  business  or  calling- 
Hence  the  question,  as  to  what  constitutes  a  trading  within  the  meaning  of  the 
statute,  is  the  cause  of  much  litigation  and  expense. 

The  following  description  of  persons  may  be  mentioned  amongst  those  who  are 
now  often  brought  within  the  operation  of  the  bankrupt  law  in  an  indirect  manner, 
though  being,  by  express  exception,  or  otherwise,  out  of  its  provisions,  and  in 
regard  to  whose  dealings,  litigation  has  in  consequence  arisen : — 

Farmers.  ^  Lodging-house  keepers. 

Graziers.  Ship-owners. 

Brickmakers.  Coach  proprietors. 

Workers  of  mines.  Carriers. 

Attornies.  Auctioneei"8. 

Schoolmasters.  Surgeons  and  Apothecaries. 

Livery-stable  keepers.  Authors. 

A  farmer  is  expressly  exempted  from  the  operation  of  the  bankrupt  law  ;  but 
a  fanner  who  purchases  cattle,  not  for  the  mere  purpose  of  feeding  them  on  his 
farm,  but  for  the  purpose  of  selling  them  again  with  a  view  to  profit,  independently 
of  the  occupation  of  his  farm^  may  be  made  a  bankrupt. 

Upon  the  question  of  trading  also,  and  particularly  by  a  farmer,  or  other  person 
not  mrectly  within  the  meaning  of  the  bankrupt  law,  there  is  much  scope  for  con- 
tradictory swearing,  and,  therefore,  for  litigation,  from  the  circumstance  that  a 
single  act  of  buying  and  selling,  if  there  be  evidence  of  an  intention  to  continue  it, 
is  sufficient  to  bring  a  person  so  dealing  within  the  operation  of  the  law.  The 
distinctions  in  the  different  cases  upon  this  subject  are  very  nice.  It  is  often  a 
matter  of  great  difficulty  to  determine  whether  purchases  made  by  a  farmer  are 
ancillary  to  the  profitable  expenditure  of  the  produce  of  his  farm,  or  whether  the 
direct  object  of  them  be  a  profit  upon  the  resale,  the  smallness  of  the  profit  being 
no  consideration,  and  one  instance  of  buying  and  selling  being  sufficient  to  consti- 
tute the  trading. 

A  series  of  cases  has  arisen  in  which  the  question  has  been  whether  a  particular 
business  has  been  carried  on  by  a  party  as  a  mode  of  enjoying  the  profits  of  an 
estate,  or  substantially  and  independently  as  a  trade.  And,  as  justly  obsen^ed  by 
Lord  Eldon,  nice  distinctions  have  been  taken  in  almost  every  case  which  has  oc- 
curred ;  and  in  those  in  which  the  Lord  Chancellor  has  taken  upon  himself  to 
decide  the  trading,  or  no  trading,  the  question  has  been  matter  of  fair  controversy 
on  affidavits.  In  many  cases  the  Lord  Chancellor  has  considered  the  question 
upon  the  affidavits  too  difficult  of  decision,  and  has  directed  an  issue,  or  an  action, 
to  have  the  opinion  of  a  jury. 

If  a  person  make  bricks  on  his  own  estate,  and  sell  them,  as  a  mode  of  enjoying 
the  profits  of  the  estate,  he  is  no  trader,  whether  he  be  a  freeholder  or  a  termor ; 
but  if  he  buy  the  brick  earth  as  a  chattel,  and,  purchasing  the  other  necessary 
materials,  sell  the  bricks  made  with  that  earth,  he  is  a  trader. 

The  same  doctrine  applies  to  the  case  of  a  person  manufacturing  alum,  burning 
lime,  or  selling  minerals  from  his  own  quarry. 

The  reason  upon  which  a  landlord  or  farmer  selling  his  own  produce  is  not 
regarded  as  a  trader,  extends  also  to  those  who,  in  order  to  enjoy  the  produce  of 
their  personal  labour,  are  compelled  to  the  act  of  selling,  and  incidentally  to  the 
act  of  buying  in  order  to  sell. 

If  the  buying  be  to  a  greater  extent  than  is  necessary  to  supply  the  personal 
labour,  it  may  be  an  act  of  trading.  In 'all  t|iese  cases  it  is  a  question  of  intention 
and  circumstances. 

A  grazier  is  expressly  exempted  from  the  operation  of  the  bankrupt  law  ;  but 
a  grazier  is  often  incidentally  brought  within  the  scope  of  the  law,  by  one  or  more 
instances  of  buying  and  selling  cattle,  and  with  some  evidence  of  an  intention  so  to 
deal  generally,  or  of  circumstances  from  which  such  intention  may  be  inferred. 

Attornies,  as  such,  are  not  liable  to  the  bankrupt  law;  but  they  are  often  brought 
incidentally  within  its  operation,  as  having  us^  the  trade  or  profession  ot  a 
scrivener,  receiving  other  men*s  monies  or  estates  into  their  trust  or  custody. 

The  keeper  of  a  private  lodging-house,  who  seeks  a  livelihood  by  a  profit  on 
provisions  furnished  to  his  lodgers,  has  been  held  subject  to  the  bankrupt  law  as 
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an  hotel-keeper,  though  the  provisions  are  set  apart  as  the  separate  property  of  each 
guest ;  but  a  lodging-house  keeper,  not  proved  to  have  bouglit  and  sold  provisions, 
is  not  a  trader. 

Ship-owners,  coach-proprietors,  and  carriers,  as  such,  are  not  liable  to  the  bank- 
rupt laws ;  but  such  persons  are  often  brought  within  its  operation,  as  carrying 
on,  in  connexion  with  their  principal  business  or  calling,  that  of  buying  or  letting 
for  hire. 

A  livery-stable  keeper,  as  such,  is  not  a  trader ;  but  a  livery-stable  keeper,  who 
buys  provender  which  he  lays  up,  and  not  only  supplies  to  the  horses  standing  vnth 
him,  but  sells  to  any  person  who  wants  it,  is  a  trader. 

A  surgeon  and  apothecary  is  not  a  trader  in  that  capacity  ;  if,  however,  he  do 
not  confine  his  sale  of  drugs  to  the  patients  on  whom  he  attends  professionally,  but 
sells  them  to  any  chance  customers,  who  apply  for  them,  he  is  a  trader. 

These  are  but  a  few  of  the  numerous  cases  of  disputed  or  equivocal  tradings, 
which  have  occupied  the  attention  of  the  courts.  They  have  i^orded  subject  of 
dispute  to  the  most  learned,  and  have  had  a  constant  tendency  to  disturb  the  dealings, 
and  vary  the  contracts  of  those  who  cannot  be  supposed  to  have  contemplated  or 
comprehended  these  legal  niceties. 

In  our  opinion  much  litigation  and  expense  would  be  saved  by  extending  the 
specific  description  of  persons  liable  to  the  bankrupt  law,  and  we  think  that  the  law 
should  be  made  to  apply  directly  to  all  persons  engaged  in  trade,  or  business 
requiring  capital  and  credit. 

Of  the  Petitioning  Creditor'^  Debt. 

The  debt  of  the  petitioning  creditor,  according  to  the  present  law,  must  amount, 
if  it  be  to  one  creditor,  or  to  two  or  more  persons  being  partners,  to  100/. ;  if  to 
two  creditors,  to  150/. ;  if  to  three  or  more  creditors,  to  200/. 

It  was  by  the  statute  6  Ann,  c.  22,  that  the  debt  of  the  petitioning  creditor  or 
creditors,  was  first  required  to  amount  to  a  particular  sum. 

Previous  to  that  statute  a  practice  prevailed;  that  the  petitioning  creditor  should 
make  an  affidavit,  that  the  bankrupt  was  indebted  to  him  and  other  creditors  to  the 
amount  of  100/.  This  originated  in  the  general  order  of  the  Lord  Chancellor,  and 
the  object  of  it  is  said  to  have  been  to  prevent  frivolous  and  vexatious  com- 
missions. 

The  practice  acted  upon  under  the  order  of  the  Lord  Chancellor  as  to  the  affi- 
davit, that  the  bankrupt's  debts  amounted  to  100/.,  was  not  attended  with  any  inju- 
rious consequences* 

But,  under  the  present  law  regarding  the  petitioning  creditor's  debt,  the  object 
of  the  bankrupt  laws  is  in  a  great  measure  defeated.  It  debars  the  creditors  of 
the  small  trader,  and  the  small  trader  himself,  of  the  aid  and  relief  afforded  imder 
such  law. 

The  number  of  small  traders  who  take  the  benefit  of  the  Insolvent  Debtors'  Act 
is  about  double  that  of  the  number  of  traders  who  are  declared  bankrupts.  We 
believe  that  this,  in  a  great  measure,  arises  from  the  high  amount  at  which  the 
petitioning  creditor's  debt  is  fixed.  The  fees  and  expense  in  prosecuting  a  bank- 
ruptcy no  doubt  operate  as  a  further  impediment  to  bringing  smaU  traders  within 
the  scope  of  the  bankrupt  law.  Upon  this  latter  point  we  shall  speak  in  another 
part  of  our  Report.  We  think  it  would  tend  much  to  mitigate  the  evil  arising 
from  the  high  amount  at  which  the  petitioning  creditor's  debt  is  now  placed,  if  rt 
wer '  considerably  reduced:  we  think  it  may  be  safely  fixed  at  60/.  for  any  one 
creditor,  70/.  for  any  two  creditors,  and  at  100/.  for  any  three  or  more  creditorfl^ 
which  are  the  amounts  required  by  the  Act  for  regulating  the  sequestration  of  the 
estates  of  bankrupts  in  Scotland. 

0/  the  Act  of  Bankruptcy. 

This  may  be  considered  either  as  compulsory  or  voluntary. 

The  only  modes  of  compelling  a  trader,  who  is  insolvent,  or  unable  to  meet  his 
engagements,  to  become  bankrupt  are,  by  obtaining  final  judgment  against  him, 
and  proceeding  to  take  him  in  execution,  or  by  filing  an  affidavit  of  debt  in  the 
Court  of  Bankruptcy,  and  proceeding  thereupon  in  the  manner  provided  by  the 
statute  passed  in  the  1st  and  2d  year  of  Your  Majesty's  reign,  c.  110,  s.  8. 
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The  first  mode  is  dilatory^  expensive,  and  unsatisfactory ;  the  second  may  also 
cause  much  delay  and  expense,  and  does  not  answer  the  purpose  intended,  for  it  is 
in  fact  nothing  more  than  putting  in  bail,  which,  though  in  many  cases,  very  diffi- 
cult to  obtain  (and  therefore  in  sueh  cases  operating  harshly  upon  defendajits 
having  a  good  defence),  h  generally,  when  obtained,  useless  to  the  creditor.  The 
trader,  having  given  the  required  bond,  may  afterwards  render  to  prison  in  dis- 
charge of  his  sureties ;  and  thus  the  creditor  is  put  to  great  trouble,  delay,  and 
expense,  the  trader  may  dispose  of  all  his  property,  and  the  creditor  get  nothing. 
The  bond  required  to  be  given  by  the  above  statute  was  intended  as  a  substitute  for 
that  security  which  a  creditor  before  obtained  through  the  medium  of  an  arrest. 
But  it  has  by  no  means  the  same  effect  in  producing  acts  of  bankruptcy  as  the  fear 
of  personal  arrest  on  mesne  process.  Nor  is  the  power  of  taking  the  person  of  a 
debtor  in  execution  equivalent  to  the  power  of  arrest  on  mesne  process,  for  the  pur- 
pose of  forcing  an  act  of  bankruptcy.  The  power  of  arrest  on  mesne  process 
caused  not  merely  the  act  of  bankruptcy  by  lying  in  prison  for  21  days,  but 
induced  traders,  who  were  unable  to  meet  their  engagements,  to  commit  other  acts 
of  bankruptcy,  by  departing  from  their  dwelling-house,  or  otherwise  absenting 
themselves,  or  beginning  to  keep  house.  A  trader,  not  being  in  fear  of  person^ 
arrest  till  after  judgment,  has  now  no  motive  for  committing  any  of  these  acts  of 
bankruptcy  until  a  judgment  be  obtained  against  him,  when  they  are  of  compara- 
tively little  avail  to  creditors.  We  do  not,  on  this  account,  advocate  imprisonment 
for  debt  on  mesne  process ;  but  we  would  suggest  that,  as  the  motive  for  committing 
acts  of  bankruptcy  in  the  early  stage  of  a  trader's  difficulties  is  gone,  some  other 
compulsory  act  of  bankruptcy  or  test  of  insolvency,  at  such  period,  is  much  to  be 
desired. 

We  think  that  the  interests  of  commerce  require  that,  when  a  trader  is  unable 
to  meet  his  engagements  in  the  ordinary  course  of  business,  means  should  be  affi>rded 
of  compelling  a  division  of  his  property  rateably  amongst  his  creditors,  as  speedily 
and  cheaply  as  possible. 

This  is  a  point  of  the  greatest  importance,  but  it  is  certainly  one  that  is  not  un- 
attended with  difficulty.  On  the  one  hand,  it  is  necessary  to  guard  against  requiring 
from  a  trader,  as  a  test  of  his  solvency,  that  which,  though  he  were  perfectly  solvent, 
it  might  be  impossible  for  him  to  procure.  On  the  other  hand,  it  is  essential  to  the 
creditor  that  the  test  should  be  of  such  a  nature  as  will  afford  him  proper  security. 

We  may  here  observe  that  the  same  difficulty  which  has  been  felt  by  the  com- 
mercial world  in  compelling  an  act  of  bankruptcy,  in  consequence  of  the  abolition 
of  imprisonment  for  debt  on  mesne  process,  was  previously  felt  in  the  cases  of  mer- 
chants and  traders  who  were  entitled  to  privilege  of  Parliament.  For  such  cases 
the  Legislature  provided  a  remedy,  which  was,  undoubtedly,  very  effectual. 

By  the  4  Geo.  III.,  c.  33,  any  creditor  or  creditors,  to  certain  value  mentioned 
in  the  Act,  of  any  merchant,  &c.,  having  privilege  of  Parliament,  upon  affidavit 
being  filed  on  record  in  any  of  the  courts  at  Westminster  by  such  creditor,  that 
such  debt  was  justly  due,  and  that  the  debtor,  as  he  believed,  was  a  merchant,  &c., 
might  sue  out  of  the  same  court  a  summons^  or  an  original  bill  and  summons,  against 
such  merchant,  &c.,  and  serve  him  with  a  copy  thereof;  and  if  such  merchant,  &c*, 
should  not,  within  two  months  after  personal  service  of  such  summons,  pay,  secure, 
or  compound  for  such  debt,  to  the  satisfaction  of  the  creditor,  or  enter  into  a  bond  in 
such  sum,  and  with  two  such  sufficient  sureties,  as  any  of  the  judges  of  the  court  out 
of  which  such  summons  issued  should  approve  of,  to  pay  such  sum  as  should  be 
recovered  in  such  action,  together  with  such  costs  as  shoulji  be  given  in  the  same,  he 
was  to  be  accounted  and  adjudged  a  bankrupt  from  the  time  of  the  service  of  such 
summons,  and  any  creditor  might  sue  out  a  commission  against  such  person. 

The  45  Geo.  III.,  c.  124,  reciting  that  the  above  provision  in  the  4  Geo.  III., 
c.  33,  had,  by  experience,  been  found  to  be  extremely  salutary,  and  that  it  was 
fitting  to  adopt  every  means  to  give  effect  to  it,  required  that  every  such  merchant 
having  entered  into  the  bond,  &c.,  should,  within  two  months  after  personal  ser- 
vice of  the  summons,  cause  an  appearance  to  be  entered  to  the  action  in  the  proper 
court ;  and  in  default  thereof  he  was  to  be  accounted  and  adjudged  bankrupt  from 
the  time  of  the  service  of  the  summons. 

The  6  Geo.  IV.,  c.  16,  s.  10,  embodies  the  above  provisions  of  the  4  Geo.  III., 
c.  33,  s.  1,  and  45  Geo.  III.,  c.  124,  s.  1,  but  makes  one  calendar  month,  instead 
of  two,  the  limit  of  time  within  which  the  requisites  are  to  be  complied  with. 

The  material  difference  between  the  provision  of  the  statute  of  the  1  and  2  year 
of  Your  Majesty's  reign,  c.  110,  s.  8,  and  the  6  Geo.  IV.,  c.  16,  s.  10,  is  that,  by 
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the  statute  of  the  1  and  2  year  of  Your  Majesty's  reign,  c.  110,  s.  8,  the  bond 
which  the  debtor  has  to  enter  into  is  conditioned  in  the  alternative,  for  the  debtor 
to  pay  such  sum  as  shall  be  recovered,  or  to  render  himself  to  prison  ;  and  in 
the  event  of  the  bond  not  being  given,  the  act  of  bankruptcy  takes  effect  from  the 
completion  of  the  21  days  ;  whereas,  by  6  Geo.  IV.,  c.  16,  s.  10,  relating  to  traders 
having  privilege  of  Parlianient,  the  bond  is  conditioned  absolutely  to  pay  such  sum 
as  shall  be  recovered  in  the  action,  together  with  costs,  so  that  if  the  plaintiff 
recover  in  the  action,  the  sureties  are  at  all  events  liable,  and  the  act  of  bankruptcy 
takes  effect yrom  the  service  of  the  summons. 

It  may  be  asked  why  the  provision  of  the  4  Geo.  III.,  c.  33,  which  was  made  *' to 
support  good  faith  and  credit  in  commercial  dealings,"  and  which  was  subsequently 
declared  by  the  Legislature  to  have  been  "  found  by  experience  to  be  extremely  salu- 
tary," should  not  be  extended  to  all  traders.  The  circumstance  of  traders  having 
privilege  of  Parliament,  not  being  liable  to  be  taken  in  execution,  may  be  given  as  a 
reason  for  the  bond  being  absolute  as  to  them ;  and  we  are  of  opinion,  that  to 
extend  the  above  law,  which  is  applicable  to  traders  having  privilege  of  Parliament, 
to  all  traders,  would  be  attended  with  fatal  consequences  to  many  traders  being 
perfectly  solvent.  We  think  that  very  many  traders,  even  of  those  who  might  be 
solvent,  and  have  good  grounds  for  disputing  the  debt  sworn  to,  would  be  unable 
to  obtain  a  security  conditioned  absolutely  for  the  payment  of  such  sum,  with  costs, 
^s  should  be  recovered  against  them. 

Considering,  therefore,  the  diflSculty  of  compelling  an  insolvent  trader  to  become 
'  bankrupt,  we  are  of  opinion  that  a  further  remedy  should  be  provided,  and  that  such 
remedy  may  be  found  in  adopting  our  previous  recommendation  of  allowing  a 
creditor,  upon  his  making  affidavit  that  his  debt  is  justly  due,  that  he  has  delivered 
the  particulars  of  the  same,  and  demanded  payment  of  the  debtor,  and  that  the 
debtor,  being  a  trader,  has  refused  payment,  to  summon  such  debtor  for  the  purpose 
of  compelling  him  to  state,  upon  his  oath,  whether  he  believes  that  he  has  any 
defence  to  the  demand,  or  to  any  part  thereof,  and  by  making  the  non-payment 
within  a  certain  time,  of  any  sum  admitted  to  be  due,  an  act  of  bankruptcy.  In 
support  of  the  efficacy  of  allowing  a  debtor  to  be  summoned  for  the  purpose  above 
stated,  we  refer  to  the  observations  we  have  before  made  upon  this  part  of  the 
subject.  We  think  it  right  here  to  add  that,  in  our  opinion,  the  plan  suggested 
will  be  found  in  practice  as  efficient  for  creditors  as  the  provision  against  traders 
having  privilege  of  Parliament.  It  cannot  be  said  to  be  infringing  upon  the  fair 
rights  of  the  debtor,  when  no  burthen  or  duty  is  imposed  upon  him,  except  in 
respect  of  an  admitted  debt,  which  the  debtor,  at  the  time  it  was  incurred,  promised 
should  be  paid  to  the  creditor  at  a  certain  speci6ed  time,  without  delay,  risk,  or 
expense. 

All  the  acts  enumerated  in  the  statute  6  Geo.  IV.  c.  16,  as  acts  of  bankruptcy, 
with  the  exception  of  that  which  is  constituted  by  lying  in  prison  twenty-one  days, 
may  be  called  voluntary  acts  on  the  part  of  the  trader.  There  is  amongst  these 
one  which  was  especially  provided  to  enable  a  trader  who  believes  himself  insolvent, 
or  who  is  unable  to  meet  his  engagements,  to  join  in  suing  out  a  fiat  against  him- 
self. The  filing  of  a  declaration  of  insolvency  in  the  Secretary  of  jBankrupts' 
Office  is  made  an  act  of  bankruptcy ;  but  there  are  certain  forms  respecting  tnis, 
and  in  the  issuing  of  a  fiat  upon  it,  which,  in  practice,  cause  greater  delay  in 
effecting  the  desired  object  of  procuring  an  adjudication  of  bankruptcy  with  the 
consent  of  the  trader,  than  under  any  other  act  of  bankruptcy,  dependent  on  the 
will  of  the  trader,  that  may  be  committed  by  him. 

The  declaration  of  insolvency  must  be  attested  by  a  solicitor.  The  advertisement 
of  it  in  the  Gazette  is  to  be  inserted  within  eight  days  after  the  declaration  has  been 
filed ;  but  a  docket  cannot  be  struck  upon  such  act  of  bankruptcy  before  the  ex- 
piration of  four  days  next  after  the  insertion  of  the  advertisement,  in  case  the  fiat 
is  to  be  executed  in  London,  or  before  the  expiration  of  eight  days  after  such  in- 
sertion, in  case  the  fiat  is  to  be  executed  in  the  country.  Hence  it  may  be  twelve 
days  in  London,  and  sixteen  days  in  the  country,  betbi-e  this  act  of  bankruptcy, 
which  is,  in  law,  committed  at  the  time  the  declaration  is  filed,  can  be  acted  upon ; 
whereas,  upon  any  other  act  of  bankruptcy,  a  fiat  may  immediately  be  prosecuted. 

The  rules  above  mentioned  were  no  doubt  provided  to  guard  as  much  as  possible 
against  fraudulent  concert.  It  has  not,  however,  this  effect,  for  fraud  can  as  well 
proceed  in  any  other  act  of  bankruptcy.  But  the  necessity  for  such  a  guard  is  now 
at  an  end,  for  by  the  1  and  2  WiU.  IV.  c.  56,  sec.  42,  a  commission  or  fiat  cannot 
be  superseded  or  annulled  by  reason  of  the  commission,  fiat,  or  adjudication  being 
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concerted ;  and  by  the  6  Geo.  IV.  c.  16,  sec.  7,  the  declaration  of  insolvency  may 
be  concerted  between  the  bankrupt  and  any  creditor,  or  other  person. 

Any  time  that  elapses  after  a  trader  declares  his  insolvency,  and  previous  to  steps 
being  taken  to  secure  the  property  for  equal  distribution  amongst  all  his  creditors, 
leaves  the  trader  open  to  various  importunities  and  temptations. 

Having  this  in  view,  and  considering  that  the  declaration  of  insolvency  is  in  itself 
a  meritorious  act,  and  that  it  was  intended  as  a  means  for  the  honest  trader  to  take 
legal  steps  to  procure  an  adjudication  of  bankruptcy  against  himself,  we  think  that 
the  declaration  of  insolvency  should  be  done  away  with  as  an  act  of  bankruptcy  ; 
and  that  any  trader,  whether  he  had  committed  an  act  of  bankruptcy  or  not,  might, 
upon  his  own  application,  with  the  concurrence  of  one  or  more  creditors  qualified 
as  required  for  the  petitioning  creditor,  and  upon  proof  of  the  concurring  creditor's 
debt  and  of  the  tramng,  be  adjudged  a  bankrupt. 

This  is  in  conformity  with  the  law  for  regulating  the  sequestration  of  the  estates 
of  bankrupts  in  Scotland. 

Of  the  Fiat,  and  mode  of  issuing  it. 

Upon  the  first  introduction  of  the  bankrupt  law,  the  whole  jurisdiction  was 
vested  in  the  Lord  Chancellor,  and  other  great  officers  of  state  named  in  the  statute. 

The  jurisdiction  was  put  in  force  upon  complaint  made  in  writing  by  any  parties 
grieved. 

The  legislature  afterwards  authorized  the  Lord  Chancellor  to  appoint,  by  com- 
mission under  the  Great  Seal,  such  discreet  persons  as  to  him  should  seem  good^  * 
who,  by  virtue  of  the  statute  and  of  the  commission,  took  order  and  direction  with 
the  body  and  property  of  the  bankrupt,  for  the  payment  of  the  creditors. 

The  object  of  the  commission  was,  to  signify  before  whom  the  bankruptcy  was 
to  be  prosecuted,  the  prosecution  of  a  bankruptcy  being  considered  as  much  ex 
dehito  justiti(B  as  a  writ. 

Before  issuing  the  commission  however,  a  practice  prevailed,  that  the  party  grieved, 
or,  in  other  words,  the  petitioning  creditor,  should  make  an  affidavit,  tnat  the  bank- 
rupt was  indebted  to  him,  and  to  other  creditors,  in  the  amount  of  100/.  Afterwards, 
by  the  statute  5  Ann,  and  by  subsequent  statutes,  in  order,  as  therein  recited,  to 
prevent  the  taking  out  commissions  of  bankrupts  maliciously,  no  commission  of 
Iwnkrupt  could  issue,  unless  upon  the  petition  of  a  creditor  to  whom  the  trader  owed 
a  debt  of  a  certain  amount ;  and  the  petitioning  creditor  was  required  to  make  an 
affidavit  of  his  debt,  and  give  a  bond  to  the  Lord  Chancellor  in  the  penalty  of  200/. 
conditioned  for  duly  proceeding  in  the  commission.  Thus  the  law  remained  until 
the  establishment  of  the  Court  of  Bankruptcy,  when,  in  lieu  of  the  commission,  the 
Lord  Chancellor  was  empowered  to  issue  his  fiat  authorizing  the  creditor  to 
prosecute  his  complaint  in  the  Court  of  Bankruptcy,  or  before  such  discreet  persons 
as  the  Lord  Chancellor  might  think  fit  to  nominate.  The  fiat  is  still  de  jure^  and 
upon  making  the  affidavit,  and  giving  the  bond,  the  party  obtains  it  as  a  matter  of 
course.  The  right,  however,  to  prosecute  a  fiat  is  very  much  limited.  The 
practice  is  as  follows : 

The  petitioning  creditor,  if  in  the  country,  makes  an  affidavit  of  his  debt  before 
a  Master  Extraordinary  in  Chancery,  and  executes  a  bond ;  both  are  sent  to  an 
agent  in  London.  If  the  petitioning  creditor  reside  in  or  within  1 0  miles  of  Lon- 
don, he  must  make  an  affidavit  of  his  debt  before  a  Master  in  Chancery,  or.  a  Com- 
missioner of  the  Court  of  Bankruptcy,  and  the  bond  must  be  executed  at  the 
Bankrupt  Office.  The  bond  and  affidavit  are  left  at  the  Bankrupt  Office  for  the 
purpose  of  preparing  the  fiat,  an  entry  is  made  in  what  is  called  a  docket  book,  and 
this  is  called  striking  the  docket.  The  petitioning  creditor  is  then  allowed  four 
days  for  ordering  the  fiat ;  he  is  further  allowed  14  days,  if  a  London  fiat,  and  28  v;^ 
days,  if  a  country  fiat,  to  open  it.  During  this  period,  no  other  creditor  can  take ' 
any  proceeding  for  the  purpose  of  compelling  the  distribution  of  the  trader's  property 
amongst  his  creditors. 

Sometimes  there  are  several  creditors  ready  to  strike  a  docket ;  if  they  aU  attend 
at  the  same  time,  the  right  to  the  fiat  is  decided  by  drawing  lots.  A  docket  is 
often  struck  by  a  frienoly  creditor,  for  the  purpose  of  delay,  or  to  effect  some 
fraudulent  purpose.  Very  frequentiy  a  fiat  is  obtained,  and  held  in  terrorem  over 
the  trader,  to  extract  from  him  something  to  the  prejudice  of  the  creditors  in  general. 
An  affidavit  or  bond  upon  which  a  fiat  is  issued  cannot  be  resworn  or  re-exe- 
coted  for  the  purpose  of  rectifying  an  error  in  them, — a  new  docket  must  be 
struck. 
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A  rnkdescription  in  tke  name,  iiesidence,  or  trading  of  the  bankrupt  ia  a  fiit, 
renders  it  supersedable. 

It  may  be  further  obserred,  with  respect  to  the  bond,  that  Lord  Ekkm  was  not 
in  the  habit  of  assigning  it,  and  the  reason  he  gave  was,  that  assigning  the  bond 
would  be  conclusive  at  law  against  the  defendant,  without  being  more  advantagotMis 
to  the  party  injured,  who  might  have  a  better  remedy  by  action  on  the  ease. 

With  regard  to  the  affidavit,  the  provision  in  the  Act  of  Parliament  respectmg 
this  is  merely  directory ;  the  affidavit  was  required  by  way  of  caution,  to  prevent 
commisMons  from  being  too  hastily  issued.  As  soon  i»  the  commission  or  fiat 
is  issued,  the  affidavit  is  of  no  further  use,  it  proves  nothing;  and  the  petitioning 
creditor  must  prove  his  debt,  before  the  party  can  be  adjudicated  a  bankrupt,  in  the 
same  manner  as  if  no  previous  affidavit  had  been  made. 

There  being  now  a  permanent  Court  for  the  prosecution  of  bankruptcies  a 
London,  and  our  intention  being  to  propose  the  extension  of  such  Court  to  the 
country,  and  to  have  judges  acting  in  different  districts,  we  see  no  advantage  in 
requiring  the  authority  of  the  Lord  Chancellor  (through  the  medium  of  a  fiat;  for 
the  prosecution  of  complaints  in  a  Court  established  for  the  express  purpose  of 
receiving  and  hearing  such  complaints. 

It  appears  to  us,  therefore^  that  the  affidavit,  the  bond,  and  the  fiat,  with  the  pnctioe 
attending  them,  though  originally  introduced  for  a  beneficial  purpose,  are  now  un- 
necessary and  useless.  We  are  of  opinion  that  parties  grieved  should  make  th^ 
complaints  direct  to  the  Court;  and  that  all  matters  within  Ae  jurisdiction  of  the 
Court  should  be  prosecuted  in  such  form  as  the  Court  may  direct,  before  one  or 
more  of  its  judges  acting  in  the  district  in  vdiich  the  party  comphuned  of  leadea, 
unless  otherwise  ordered  by  the  Court 

Of  the  Adjudication  ^f  Bankruptcy. 

The  proceeding  to  make  a  trader  a  bankrupt  is  on  an  ex  parte  hearing.  Thus, 
a  trader  may  be  adjudicated  and  advertised  to  the  world  as  a  bankrupt,  without  any 
previous  intimation ;  his  property  may  be  immediately  seized,  his  trade  stopped, 
and  he  himself  compelled  to  surrender,  and  to  be  examined  as  to  his  affairs,  though 
he  be  in  a  situation  to  prove  that  he  was  not  a  debtor  of  the  person  prosecuting  the 
fiat,  or  that  he  had  not  committed  any  act  of  bankruptcy,  or  had  never  beai  a 
trader  within  the  meaning  of  the  bankrupt  law. 

The  only  remedy  in  such  a  case  is  by  petition  to  the  Court  of  Bevi^v,  or  by  an 
action  at  law.  Either  of  these,  as  compared  with  the  proceeding  by  which  an  adju* 
dication  is  obtained,  is  expensive  and  slow,  whilst  the  trader  may  not  only  be  minad 
in  credit,  but,  all  his  property  being  taken  from  him,  he  is  without  any  pecuniary 
means  of  seeking  redress,  except  what  he  may  be  i^le  to  obtain  from  frieiuls. 

This  state  of  the  law  requires  some  remedy,  but  we  consider  it  to  be  essentiid  to 
the  interests  of  creditors,  that  the  property  of  the  alleged  bankrupt  shoukl  be 
secured  in  the  first  instance  upon  proof  and  adjudication  of  the  bankruptcy. 

As,  however,  this  proceeding  is  so  summary,  we  are  of  opinion,  that  wherever  the 
adjudication  has  been  made  ex  parte ^  the  alleged  bankrupt,  before  he  is  advartised, 
should  have  a  certain  but  a  short  time  for  contesting  the  adjudication  before  the 
tribunal  which  pronounced  it,  by  a  proceeding  as  summary  as  that  by  which  the 
adjudication  was  obtained,  and  at  as  little  expense  as  possible.  Instead,  therefore, 
of  advertising  the  adjudication  forthwith,  as  at  present,  we  propose  that  a  certain 
number  of  days  should  elapse  before  the  same  be  advertised,  but  that  a  copy  of  the 
adjudication  under  the  seal  of  the  court  should  be  forthwith  served  upon  the  bank- 
rupt, or  left  at  his  last  or  most  usual  place  of  abode,  or  of  trade,  and  that,  upon 
the  application  of  the  bankrupt,  within  such  limited  time,  a  sitting  should  be  ap- 
pointed for  hearing  the  petitioning  creditor  and  his  evidence  in  support  c^  the 
adjudication,  and  the  bankrupt  and  his  evidence  against  it ;  and  if,  upon  hearing 
the  parties  and  their  evidence,  it  appear  to  the  satisfieu^ion  of  the  Court,  that  any 
of  the  requisites  are  wanting  to  support  such  adjudication,  the  same  should  be  re- 
versed :  that  forthwith,  or  as  soon  as  may  be,,  aftc^  the  expiration  of  the  allowed  time 
(if  the  adjudication  be  not  then  reversed,  or  under  hearing  for  that  purpose)  or  sooner, 
with  the  consent  of  the  bankrupt,  notice  of  such  adjudication  should  be  giv^i  in 
the  Gazette,  and  the  sittings  appointed  for  the  bankrupt  to  surrender  and  conform. 

At  present,  a  bankrupt,  who  has  done  no  act  amounting  to  acquiescence,  may 
bring  an  action  at  any  time  against  his  assignees  to  try  the  validity  of  the  fiat.  So 
also  a  person  claiming  adversely  to  the  assignees,  if  he  has  not  admitted  their  title, 
may  at  any  time  bring  an  action  against  them,  and  dispute  the  validity  of  the  fiat. 


Digitized  by 


Google 


ON  BANKRUPTCY  AND  INSOLVENCY.  xix 

The  only  provisions  afieeting  actions  by  a  bankrupt  against  his  assignees  are, — 
The  44th  section,  6  4jeo.  IV.,  c.  16,  which  limits  the  time  for  actions  to  be 
brought  to  three  months,  if  brought  for  acts  directed  by  the  statute  and 
done  erroneously,  but  this  section  does  not  apply  to  acts  done  by  virtue  of 
the  assignees'  ownership  of  the  estate  of  the  bankrupt. 
90th  section,  6  Geo.  IV.,  c  16,  by  which  no  proof  is  required,  at  the  trial,  of 
the  petitioning  creditor's  debt,  or  of  the  trading,  or  act  of  bankruptcy,  unless 
notice  be  given  by  the  other  party,  that  he  intends  to  di^nite  some,  and 
which  of  such  matters. 
And  the  17th  secticMi,  1  &  2  Wm.  IV.,  c.  56,  which,  after  a  proceeding  by 
the  bankrupt  to  reverse  the  adjudication  in  manner  pointed  out  by  that 
section,  makes  the  adjudication^  or,  if  an  issue  were  ordered,  the  verdict  on 
such  issue,  if  not  set  aside,  conclusive  evidence  as  against  the  bankrupt,  the 
petitioning  creditor,  the  assignees,  and  persons  claiming  under  them,  and 
persons  indebted  to  the  bankrupt's  estate,  that  the  party  was,  or  was  not,  a 
bankrupt  at  the  date  of  the  adjudication. 

The  only  provisions  affecting  actions  against  assignees  by  persons  claiming 
adversely/  to  them,  are, — 

The  44th  section,  6  Geo.  IV.,  c.  16,  in  certain  cases  beforementioned. 
And  the  90th  section,  6  Geo.  IV.,  c.  16,  requiring  notice  of  the  plaintiff's  in- 
tention to  dispute  the  petitioning  creditor's  debt^  trading,  or  act  of  bank- 
ruptcy, as  above  stated. 

Many  instances  have  occurred,  where  actions  have  been  brought  to  dispute  the 
validity  of  bankruptcies,  many  years  after  the  adjudication,  and  alter  the  estates,  or 
the  bulk  of  them,  have  been  divided,  and  where  the  witnesses  to  prove  the  requi- 
sites to  support  the  bankruptcy  could  not  be  found.  This  is  an  evU  which  calls  for 
a  remedy. 

We,  therefore,  propose  that  if  the  bankrupt  consent  to  the  adjudication, 
or  do  nxA,  within  a  certain  period  after  notice  of  the  adjudication,  dispute  the  bank- 
ruptcy by  appeal  or  by  action  at  law,  the  adjudication  should  be  conclusive  against 
him,  and  also  aigainst  all  persons  wbom  he  hunself  mi^t  have  sued,  had  he  not  been 
adjudged  bankrupt. 

We  further  propose  that,  in  actions  at  law,  or  suits  in  equity,  against  an  assignee, 
no  proof  shoidd  be  required  at  the  trial,  or  hearing,  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcy,  unless  the  declaration  be  delivered  or  bill  filed 
within  a  certain  period  after  the  cause  of  action  accrue  against  such  assignee,  and 
aotiee  also  be  given  by  the  other  party  (as  is  now  required  by  the  90th  and  91st 
sections  of  the  6  Geo.  IV.  c.  16)  of  his  intention  to  depute  some  and  which  of 
mch  matters. 

Much  evil  has  arisen  from  the  doctrine,  that  an  act  of  bankruptcy,  once  com- 
nntked,  may  be  made  the  foundation  of  a  commission  or  fiat  at  any  subsequent 
penod,  however  remote,  provided  only  that  there  be  an  antecedent  debt  due  to  the 
petitioning  creditor.  We  therefore  propose  that  no  adjudication  of  bankruptcy 
ahall  be  founded  on  any  act  committed  more  than  twelve  months  before  the  date  of 
rach  adjudication. 

Of  the  Ceriifieate. 

We  are  of  opinion  that  requiring  the  signature  of  a  certain  proportion  of  the 
bankrupt's  creditors,  to  testify  their  consent  to  his  having  his  certificate,  is  mis- 
chievous in  its  consequences. 

This  state  of  the  law  is  a  prominent  cause  of  fraudulent  bankruptcies,  of  fictitious 
debts,  and  of  concealment  ot  property,  and  operates  much  to  the  injury  of  creditors. 
It  is  also  sometimes  the  cause  of  great  injustice  to  the  unfortunate  but  honest 
Vankrupt. 

If  the  bankrupt  has  conformed  to  the  law,  and  delivered  up  all  his  property  for 
the  benefit  of  his  creditors,  it  would  be  to  their  interest  that  he  should  be  entitled  to 
his  certificate  ;  but  creditors  withhold  their  consent  to  the  certificate,  sometimes  by 
way  of  punishment,  sometimes  from  malicious  motives,  or  from  a  desire  to  obtain 
imdue  advantage  over  the  other  creditors,  or  to  prevent  tlie  bankrupt  being  a  witness 
in  some  matter  in  which  a  creditor  is  desirous  of  excluding  his  testimony.  The 
requiring  the  assent  of  creditors  is  sometimes  attended  with  a  very  heavy  and  useless 
expense  to  the  bankrupt,  and  he  is  tempted,  by  a  knowledge  of  such  expense,  and 
the  probability  of  being  obliged  to  purchase  the  assent  of  some  of  the  creditors,  to 
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secrete  property.  A  bankrupt  is  also  deterred  from  giving  that  assistance  in  in- 
vestigating the  validity  of  the  claims  against  his  estate,  which,  under  other  circum- 
stances, might  be  reasonably  expected  of  him. 

We  are  of  opinion  that,  having  a  due  regard  to  the  interest  of  creditors,  to  the 
situation  of  the  unfortunate  but  honest  bankrupt,  and  as  affording  the  best  check  to 
fraudulent  bankruptcies,  and  the  various  evils  that  generally  result  fi-om  them,  it 
would  be  advantageous,  that  the  granting  of  the  certificate  should  be  a  judicial 
act,  but  that  any  of  the  creditors  should  be  permitted  to  show  cause  against  it, 
and  that  the  decision  should  be  subject  to  appeal.  We  also  think  that  the  judge 
should  have  power  to  annex  such  conditions  to  the  certificate  as  the  justice  of  the 
case  may  require. 

We  think  that  the  provision  of  the  6  Geo.  IV.,  c.  16,  s.  127,  respecting  the 
effect  of  a  certificate  under  a  second  bankruptcy,  operates,  in  many  cases,  un- 
justly both  as  regards  the  different  classes  of  creditors  and  the  bankrupt,  and 
therefore  requires  revision. 


Amongst  other  points  requiring  alteration  in  the  law  of  bankruptcy,  we  think  it 
right  now  to  advert  to  the  following : — 

The  day  for  the  last  examination  of  a  bankrupt  should  not  necessarily,  in  the 
first  instance,  be  restricted  to  the  42nd  day  from  the  publication  of  the  bankruptcv. 
In  some  cases  this  period  is  too  long,  in  others  too  short :  in  the  former,  the  rule 
tends  to  protract  the  winding  up  of  the  bankrupt's  affairs ;  in  the  latter,  incon- 
venience and  expense  are  caused  by  adjournments. 

The  limitation  of  the  time  of  audits  and  dividends  has  also  been  found  to  be 
inconvenient,  as  impeding  that  early  distribution  which  ib  so  highly  conducive  to 
the  interests  of  creditors. 

A  bankrupt  should  be  entitled  to  his  allowance,  after  a  limited  time,  before  a 
final  dividend. 

There  are  some  payments  in  fiill,  from  which  we  think  it  just  that  the  estate  of 
a  bankrupt  should  be,  in  some  measure,  relieved. 

The  first  of  these  is  rent,  of  which  the  amount  of  one  year  is  allowed  to  the  land- 
lord in  full  under  a  distress,  to  the  prejudice  of  those  creditors  who  are  only  to 
receive  a  dividend. 

We  think  that  the  distress  should  not  be  available  for  more  than  six  months* 
rent. 

We  think  that  the  payment  in  full  of  clerks  and  servants  should  be  limited  to 
the  time  at  which  such  persons  are  usually  paid, — ^namely,  to  three  months'  salary 
or  wages ;  and  that  the  privilege  should  be  extended  to  debts  due  to  workmen, 
journeymen,  and  labourers,  to  the  amount  of  one  week's  wages,  or  not  exceeding 
2/.  where  work  has  been  done  by  the  piece. 

We  think  that  a  person  who  has  been  adjudged  a  bankrupt  should  be  liable 
to  a  criminal  prosecution  if  he  do  not  attend,  and  submit  himself  for  examination 
whenever  he  may  he  directed  hy  the  Court,  having  no  legitimate  excuse  for  his 
absence ;  or  if  he  has  obtained  credit  by  means  of  false  pretences ;  or  if  he  has 
attempted  to  account  for  his  property  by  fictitious  expenses  or  losses ;  or  if  he 
has  made  fraudulent  sales  or  gifts  of  any  of  his  property;  or  if  he  has  knowingly 
allowed  fictitious  debts  to  be  proved  against  his  estate ;  or  if  he  has  appropriated 
trust-property  to  his  own  use;  or  if  ne  has  at  any  time  concealed,  destroyed, 
altered,  mutilated,  or  falsified  any  of  his  books,  papers,  &c.  with  intent  to  defraud 
his  creditors. 

We  are  of  opinion  that  persons  convicted  of  any  of  these  offences  should  be  im- 
prisoned with  or  without  hard  labour,  at  the  discretion  of  the  Court,  and  that  the 
judgment  upon  such  parties  should  be  advertised. 

Due  facility  should  be  given  to  prosecutions ;  and  where  the  estate  of  the  indi- 
vidual bankrupt  is  found  insufficient  to  meet  the  costs,  the  Court  should  have 
power  to  order  such  prosecutions  at  the  public  expense.  But  whether  it  would 
be  desirable  that  the  Court  of  Bankruptcy,  or  the  Court  for  the  relief  of  Insolvent 
Debtors,  or  such  Court  as  may  be  established  in  lieu  of  them,  should  have  to  any, 
or  what  extent,  the  power  of  punishing  fraudulent  debtors,  we  leave  to  the  con- 
sideration of  the  Legislature. 

Many  other  points  require  revision  and  alteration :  some  may  be  amended  by  the 
rules  and  orders  of  the  Court  itself,  when  armed  with  sufficient  powers :  others 
will  require  the  aid  of  legislative  enactment ;  but  we  think  it  expedient  at  present 
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to  abetain  from  more  minute  details  as  to  matters  of  future  amendment,  till  the 

Eractical  working  of  a  new  system,  should  Your  Majesty  be  pleased  to  adopt  our 
umble  suggestions,  shall  have  been  ascertained. 


We  now  proceed  to  consider  the  defects  in  the  administration  of  the  Law  q[ 
Bankruptcy  in  the  country. 

It  appears,  by  the  evidence  which  has  been  given  before  us,  that  there  are  strong 
grounds  for  dissatisfaction  with  the  present  mode  of  administering  the  estates  of 
bankrupts  in  the  country. 

The  fault  is  in  the  system,  and  not  in  the  learned  Commissioners  who  administer 
it ;  and  many  of  them  admit  and  lament  the  evils  attending  it,  which  they  can 
neither  control  nor  amend. 

There  are  at  present  132  districts  or  places  in  the  country  where  there  are  lists 
of  Commissioners  of  Bankrupt,  each  list  consisting  of  five  Commissioners,  who  are 
barristers,  solicitors,  and  attornies  practising  in  the  different  counties,  and  whose 
names  are  returned  to  the  Lord  Chancellor  by  the  judges  who  go  the  several  cir- 
cuits, and  are  approved  of  by  his  Lordship.  There  are  in  the  country  about  700 
Commissioners  in  140  distinct  and  independent  Courts. 

The  lists  in  most  of  the  districts  have  very  few  fiats  in  the  course  of  a  year. 
I>uring  the  last  two  years,  only  about  35  of  the  lists  had  more  than  five  fiats  di- 
rected to  them,  so  that  very  many  of  the  lists  can  have  little  practical  experience  in 
the  prosecution  of  fiats  in  Bankruptcy. 

The  evils  of  which,  in  our  opinion,  the  public  have  cause  to  complain  are : — 
The  constitution  of  the  Courts  of  Commissioners  in  the  country. 
The  objectionable  mode  of  remunerating  the  Commissioners. 
The  uncertainty  attending  these  tribunals,  both  with  respect  to  the  law  and 
the  practice,  necessarily  arising  from  their  multiplicity,  and  the  want  of 
sufficient  practice. 
The  costs  of  working  fiats. 
The  difficulty  of  access  to  the  proceedings,  from  the  want  of  some  central  and 

publicly  known  place  of  custody. 
The  trouble  and  delay  in  getting  the  Commissioners  together. 
The  want  of  publicity,  and  the  checks  attendant  thereupon. 
The  delay  in  getting  in  the  property. 
The  insecurity  of  the  funds  when  collected. 
The  length  of  time  before  making  dividends. 
The  small  amount  of  dividends. 

The  absence  of  sufficient  activity  on  the  part  of  assignees. 
The  want  of  official  assignees. 

Fiats  being  frequently  prosecuted  at  places  in  the  country  far  distant  from  the 
principal  creditors,  wno  generally  carry  on  business  in  London  or  the  other 
great  commercial  or  manufacturing  towns. 
The  large  sums  of  money  lying  in  the  hands  of  country  bankers,  assignees,  and 
others,  which  ought  to  be  collected  and  secured  to  the  creditors. 
We  think  that  these  evils  will  be  effectually  remedied  by  the  establishment  of 
the  court  we  shall  humbly  recommend  to  Your  Majesty. 


Of  the  Defects  of  the  Insolvent  Law. 

Upon  this  subject  the  evidence  which  has  been  adduced  before  us  preponderates 
greatly  in  support  of  the  statement  made  by  the  Common  Law  Commissioners, 
mat  ''the  loud  and  general  complaints  of  the  effects  of  the  present  Insdvent  Law 
are  well  founded.**  ^       -  ^ 

The  prominent  defects  of  the  Insolvent  Law  are,  in  our  opinion, — 

The  makinff  a  certain  term  of  imprisonment  a  condition  precedent  to  the  relief 

of  the  debtor  who  is  willine  to  surrender  his  property. 
The  want  of  efficient  means  for  the  discovery  and  seizure  of  property,  and  for 

the  security  thereof. 
The  very  limited  extent  to  which  frauds  are  punishable. 
The  facility  of  escaping  detection  and  punishment,  and  the  difficulty  and  ex* 
pense  to  which  opposing  creditors  are  subject. 
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The  fowBt  of  a  detaining  creditor  to  liberate  a  debtor,  though  remanded  to 

prison  for  fraud. 
The  indiscriminate  liability  of  fiitare  property. 

The  lengthened  term  of  imprisonment  of  debtors  in  the  country  compared  with 
those  in  London. 
With  such  defects,  we  think  that  the  Insolvent  Law  affords  no  effectual  relief  to 
creditors  or  to  the  honest  debtor,  whilst  it  tends  to  encourage  the  comniission  of 
frauds  by  the  dishonest. 


0/  the  union  of  the  Courts  hy  which  the  Laws  relating  to  Bankrupts  amd 
Insolvent  Debtors  are  now  administered. 

It  appears  to  us  that  to  unite  the  jurisdictions  in  matters  of  Bankruptcy  and  Insol- 
vency would,  upon  principle,  tend  much  to  benefit  the  public,  but  this  benefit 
cannot,  we  think,  be  obtained  without  placing  all  insolvent  estates  under  the 
administration  of  one  uniform  system  of  law.  We  can  perceive  no  good  reason 
why  the  estate  of  one  debtor  who  is  unable  to  pay  his  debts  in  full,  should  be 
administered  in  a  different  manner  from  that  of  another  debtor  under  the  same 
disability.  All  such  estates  should,  in  our  opinion,  be  administered  in  some  one 
mode  which  is  best  adapted  to  secure  the  interests  of  creditors  by  the  examination 
of  the  debtor's  accounts,  and  the  discovery  and  distribution  of  his  propertgr. 
The  system  of  the  Bankrupt  Law,  with  the  alterations  and  further  remedies 
which  we  have  humbly  suggested  to  Your  Majesty,  is  well  adapted  to  these 
purposes ;  but  so  long  as  debtors  having  no  assets  are  liable  to  be  imprisoned  (and 
many  thousands  are  imprisoned  every  year)  it  is  practically  impossible  to  ad- 
minister such  cases  under  a  law  requiring  rigorous  investigation  of  accounts, 
regular  proof  of  debts,  with  audits,  and  other  proceedings,  the  expense  of  which 
could  not  be  defrayed  in  cases  where  there  is  no  property  for  distribution,  except 
by  the  aid  of  a  further  public  graut,  in  addition  to  that  hitherto  voted  for  the 
maintenance  of  the  Court  for  the  Relief  of  Insolvent  Debtors.  Anxious,  therefore, 
to  reconcile  the  superior  advantages  which  we  attribute  to  one  uniform  system  of 
law  applicable  to  all  classes  of  insolvent  debtors,  with  due  regard  to  public 
economy,  we  must  necessarily  advert  to  the  law  of  imprisonment  for  debt,  its  poUcy, 
and  practical  results. 

Upon  this  subject,  a  Report  was  made  to  His  late  Majesty,  in  the  year  1832,  by 
Commissioners  appointed  to  inquire  into  the  Practice  and  Proceedings  of  the  Supe- 
rior Courts  of  Common  Law. 

This  Report  contains  a  general  view  of  the  law  of  EIngland  on  the  subject  of 
arrest  and  imprisonment  for  debt  on  mesne  and  final  process ;  of  the  principal 
changes  which  that  law  has  undergone,  and  the  opinion  of  the  Conunissioners  on 
its  effect ;  a  statement  of  the  comparative  advantages  and  disadvantages  which,  in 
their  judgment,  would  result  from  taking  away  or  retaining  the  power  of  arrest  on 
mesne  and  final  process,  or  either  of  them,  and  from  adopting  the  further  remedies 
recommended. 

The  subject  matter  of  this  Report  has  been,  at  different  times,  under  the  con- 
sideration of  the  Legislature.  Some  of  the  recommendations  have  been  lately 
carried  into  effect,  and  arrest  on  mesn^  process  (except  in  cases  where  there  is 
probable  cause  for  believing  that  the  debtor  is  about  to  quit  England)  is  no  longer 
part  of  the  law. 

Our  attention,  therefore,  is  now  confined  to  arrest  on  final  process. 

Having  considered  with  much  attention  the  Report  of  the  learned  Commis- 
sioners before  referred  to,  and  what  has  passed  in  Parliament  upon  this  subject, 
together  with  the  evidence  and  returns  brought  before  us,  and  paying  all  due  regard 
to  past  experience,  we  concur  in  the  opinion  expressed  in  the  Report  of  those  Com- 
missioners, and  we  cannot  stete  our  opinions  better  than  in  the  language  of  that 
Report : — 

''  The  principle  of  the  present  law  is,  to  do  justice  by  the  use  df  the  strong  and 
compulsory  means  of  arrest  and  imprisonment  applied  indiscriminately.  The 
system  has  been  found  to  be  productive  of  so  much  hardship  and  injustioe,  that  it 
was  at  last  deemed  to  be  necessary  to  mitigate  its  consequences  by  theenactment  of  the 
Insolvent  Law.  The  joint  operation  of  toe  two  opposite  prooesses,  for  the  imprison- 
ment and  enlargement  of  debtors,  has  been  productive  of  so  much  evil,  as  to  lead  to 
the  suspicion,  which  seems  to  be  fully  verified  by  inquiry,  that  the  mischief  ought 
to  be  obviated,  not  by  provisions  designed  for  the  mere  mitigation  of  its  conse- 
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^&iue8,  font  by  r^noviiig  ite  cause,  that  is»  by  limiting  the  power  of  iHipriscmmeat 
Itself  and  coaiiiiing  it  to  eases  where  it  is  warranted  on  the  jdain  and  just  prindpie 
ef  prei^endng  'the  debtor  from  fraudulentiy  absconding,  or  removing  his  property 
beyond  the  reach  of  justice,  or  for  the  punishment  of  actual  fraud,  or  compelUmg 
tile  debtor,  a£tw  judgm^it,  either  to  pay  tiie  debt,  or  to  make  a  cession  of  the  whole 
of  his  property  for  the  benefit  of  his  creditors.  Beyond  this^  we  believe  that  the 
pactice  of  imprisonment  for  debt  is  neither  warranted  in  princi^e  nor  beneficial 
m  practice ;  and  that  on  the  contrary,  whilst  tlie  exercise  of  the  present  almost 
vnlsmited  power  is  productive  of  pecuniary  loss,  injury,  and  distress  to  creditors 
a  well  as  debtors,,  it  also  occasicms  great  moral  evils  in  its  tendency  to  subdue  that 
proper  degree  of  pride  and  honest  feeling  which  is  inconsistent  with  the  degrada- 
tiotn  of  imprisonment  in  a  gaol,  and  to  level  the  distinctioa  b^ween  guilt  and 
misfortune/' 

We  are  of  opinion  that  this  language  applies  with  the  greatest  force  to  arrest  on 
final  process. 

The  arrest  of  a  debtor  who  ie  wholly  ii^olvent  is  of  no  direct  use  whatever ;  and 
of  dns  nature  are  the  greater  number  of  arrests  in  execution.  An  honest  debtor 
who  ea&  pay,  will  do  so  before  the  costs  of  an  action  are  added  to  his  debt ;  or  if  he 
be  under  temporary  difficulties,  and  have  his  liberty,  he  will  exert  himself  to  procure 
the  means  of  pajrment.  A  dishonest  debtor  will  probably  avail  himself  of  the 
fiidlity  which  the  laxity  of  the  present  law  aff^ds  him  to  dispose  of  his  property 
b^bre  the  hostile  creditor  is  able  to  seize  it. 

Again :  the  Commissioners  say,  ''  The  practical  effect  of  the  law  of  arrest  on 
final  process,  ccmibined  with  the  Insolvent  Law,  is  the  imprisonment  of  numbers 
merely  to  be  discharged  without  opposition  at  the  end  of  a  few  weeks  ;  the  couse- 
qHenee  is  misery,  wai^  of  fimds,  and  multiplied  frauds  and  perjuries  ;  whilst  no 
benefit  arises  to  the  creditor,  the  arrest,  imprisonment,  and  expense,  are  ruinous 
to  tlie  debtor ;  in  i^rt,  the  ordinary  consequence  is  disappointment  and  loss  to 
Ae  creditor,  destruction  to  the  debtor." 

That  this  has  also  been  the  case  since  the  abdition  of  arrest  on  mesne  procass, 
is  most  fiiUy  borne  out  by  returns  which  have  been  produced  before  us. 

By  a  return  made  to  us  from  the  Court  for  Relief  of  Insolvent  Debtors,  it  appears 
Aat  firom  the  1st  October,  1838,  to  1st  December,  1839,  being  14  months, — 

The  number  of  town  cases  ordered  to  be  heard  was     ....  1,679 

Of  these  there  were  out  of  custody  before  the  day  of  hearing.  58 

Discharged  unopposed 1,147 

Discharged  opposed 474 

Oith»o^ipoM^,remand€d  for  punishment 141 

Country  cases  during  the  same  period 2,226 

Of  these  there  were  out  of  custody  before  the  day  of  hearing  1 12 

Discharged  ttnoppov^ct 1,441 

Discharged  opposed •      •  673 

Of  the  opposed,  remanded  far  punishment 220 

Therefore  the^ whole  number  imprisoned  in  town  and  country  was  3,905,  and 
out  of  that  number  2,758  were  discharged  either  before  the  day  of  hearing  or 
without  opposition ;  of  those  who  were  opposed  1,147  were  nevertheless  discharged, 
and  only  361  remanded  for  punishment.  Out  of  the  whole  number  (3,906) 
dividends  were  paid  in  199  cases. 

Deducting  361  who  were  remanded,  from  the  1,147  who  were  opposed,  it  would 
appear  that  786  were  opposed  without  sufficient  grounds ;  then,  adding  these  786 
to  the  2,758  who  were  discharged  unopposed,  it  would  appear  that  out  of  3,905, 
the  whole  number  imprisoned,  3,544  were  imprisoned  who  ouffht  not  in  good 
pdtiey  to  have  been  imprisoned  at  all,  for  the  imprisonment  of  those  persons  pro- 
duced no  legitimate  advantage  either  to  the  creditors  or  to  the  community. 

The  indiscriminate  imprisonment  of  judgment  debtors,  as  justly  observed  in  the 
Report  referred  to,  "  is  inconsistent  with  the  very  principle  on  which  the  insolvent 
lair  is  founded." 

*•  One  of  the  great  objects  of  the  insolvent  law  is,  to  discriminate  between  the 
honest  and  the  fmudulent,  in  order  to  the  relief  of  the  former  and  the  punishment 
of  the  latter.  This  is  to  a  great  extent^  if  not  altogether,  frustrated  by  indiscrimi- 
nate imprkonment.  It  is  -a  general  maxim  of  the  law  of  England  that  fraud  is  not 
to  be  presumed ;  on  this  the  practice  of  the  Insolvent  Law  is  founded,  the  prisoner 
18  not  caBed  upon'  to  defend  Inmself  until  a  charge  has  been  adduced  against  him. 
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In  the  absence  of  any  proof  of  fraud  he  is  liberated ;  the  same  principle,  we 
conceive,  ought  to  protect  him  from  imprisonment.  We  know  not  upon  what  rule 
or  maxim  of  the  law  of  England  any  one  ought  to  be  imprisoned  where  no  criminal 
act  or  omission  is  charged  against  him." 

Nor  does  the  common  law  of  England  sanction  any  such  principle.  Upon  the 
statute  of  Westminster  2d,  c.  18,  Lord  Coke  observes  that,  at  the  common  law, 
where  a  subject  sued  execution  upon  a  judgment  for  debt  or  damages,  he  should 
not  have  the  body  of  the  defendant,  or  his  land  in  execution  (unless  it  were  in 
special  cases),  and  the  reason  of  the  law  was,  that  the  body  in  case  of  debt  should 
not  be  detained  in  prison,  but  be  at  liberty,  not  only  to  follow  his  own  affairs  and 
business,  but  also  to  serve  the  king  and  his  country  when  need  should  require ; 
and  taking  away  the  possession  of  his  lands  would  hinder  his  following  his  hus- 
bandry and  tillage,  which  is  so  beneficial  to  the  commonwealth. — Co.  2  Inst.  394. 

The  loss  incurred  by  creditors  in  consequence  of  imprisoning  their  debtors  is 
very  great :  out  of  the  3,905  cases  before-mentioned,  dividends  were  paid  only  in 
199,  and  361  were  remanded^  whilst  in  the  remaining  3,345  cases,  the  costs  of 
proceeding  to  judgment,  taken  at  the  estimate  of  20/.  for  each  action  (which 
would  be  a  low  estimate  for  actions  in  the  superior  courts),  would  have  amounted 
to  66,900/.  It  appears  that  the  minimum  expense  attending  the  discharge  of  an 
insolvent  is  five  guineas,  and  if  6/.  be  taken  as  a  low  average,  20,070/.  would  have 
been  expended  by  the  3,345  debtors  above  mentioned  in  procuring  their  discharge'; 
adding  tnis  to  the  66,900/.  expended  in  putting  them  into  prison,  86,970/.  would 
appear  to  have  been  unprofitably  consumed,  in  the  above  period  of  14  months. 

Nor  is  the  loss  to  the  community  confined  to  this  pecuniary  sacrifice.  Two 
months  at  least  may  be  considered  as  the  average  time  oi  the  confinement  of  such 
debtors.  The  debtors  themselves,  while  in  gaol,  can  produce  nothing.  They  and  their 
families  may  be,  and  for  the  most  part  are,  deprived  of  the  means  of  subsistence, 
and  must  be  supported  by  their  parishes,  or  by  the  labour  of  friends  generally  ill 
able  to  bear  such  additional  burthen,  and  who  may,  by  this  exercise  of  their 
charity,  risk  their  own  ultimate  solvency.  The  expense  to  the  public  of  the  support 
of  prisons,  and  to  parishes  of  the  maintenance  of  prisoners,  is  a  secondary  but  not 
unimportant  consideration,  while  the  confusion  of  ideas  between  crime  and  mis- 
fortune, by  seeing  the  felon  and  the  debtor  imprisoned  under  one  roof  is  calculated 
to  produce  much  moral  evil.  Thus  a  large  sum  of  money  and  a  considerable 
portion  of  time,  which  ought  to  have  been  available  to  the  purposes  of  national 
industry,  is  annually  consumed  without  producing  any  good  result  whatever. 

It  has  been  argued,  that  if  the  power  of  arrest  in  execution  be  taken  away,  the 
creditor  will  be  much  more  frequently  defeated  by  the  concealment  of  the  debtor's 
property. 

To  this  it  may  be  answered,  that  the  present  state  of  the  law  affords  no  effective 
means  of  discovering  the  debtor's  property,  except  in  particular  cases,  and  that  the 
object  of  the  law  should  be  to  affora  such  means  of  discovery  by  a  direct,  and  not  an 
indirect  process. 

That  imprisonment  does  not,  in  fact,  reach  or  discover  property  in  the  great 
majority  of  cases  which  come  before  the  Insolvent  Debtors'  Court,  is  manifest 
from  the  returns  which  we  have  already  stated  to  Your  Majesty,  by  which  it  ap- 
pears that,  in  about  95  cases  out  of  every  100,  no  dividend  is  paid  to  the  creditors ; 
and  that,  in  about  86  cases  out  of  every  100,  not  only  is  no  dividend  paid,  but  the 
prisoners  are  adjudged  entitled  to  immediate  relief. 

It  has  been  urged  that,  if  the  power  of  arrest  in  execution  be  taken  away,  the 
debtor  without  property  will  have  no  inducement  to  make  those  efforts  by  which 
he  now  often  succeeds  in  obtaining  the  means  of  payment. 

To  judge  of  this,  it  must  be  considered  what  are  the  efforts  by  which  a  debtor 
without  property  can  speedily  obtain  the  means  of  payment?  and  they  will  be 
found  to  be : — 

By  contracting  new  obligations  by  way  of  loans,  or  by  importuning  contributions 
from  friends  or  relations :  by  purchasing  goods  on  credit  to  be  sold  ^ways  at  a  loss 
in  order  to  raise  ready  money :  by  discounts,  the  exorbitance  of  which  will  be  pro- 
portioned to  his  distress:  by  postponing  prior  or  equal  claims,  or  other  means 
ruinous  to  himself  and  injurious  to  his  creditors. 

It  has  been  further  ur^ed  that,  if  the  power  of  arrest  in  execution  be  taken  away, 
the  burthen  and  risk  of  realizing  the  property  of  the  debtor  will  be  constantly 
thrown  upon  the  creditor,  instead  of  being  incumbent  upon  the  debtor  himself. 
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If  it  be  desirable  ta  leave  the  realization  of  bis  property  to  the  debtor,  we  think 
he  will  eflect  it  more  profitably  when  at  liberty  than  it  confined  within  the  walls  of 
a  prison. 

Again,  it  has  been  urged  that  the  abolition  of  arrest  in  execution  will  encourage 
the  practice  of  contracting  debts  improvidently,  or  with  the  direct  purpose  of  de- 
frauding the  creditor,  and  will  also  encourage  the  debtor  to  dissipate  property 
which  ought  to  be  applied  to  the  payment  of  his  debts. 

Our  observation  leads  us  to  a  different  conclusion.  We  believe  that,  with  the 
improvident,  the  sanguine,  and  the  speculative,  the  distant  contingency  of  imprison- 
ment in  execution  has  little  influence ;  with  the  fraudulent,  the  probability  that  the 
creditor  will  not  incur  the  expense  and  vexation  of  following  out  his  ultimate 
remedy,  the  chance  that  the  Insolvent  Court  will  not  discover  his  frauds,  and  the 
certainty  that  a  very  limited  imprisonment,  unaccompanied  by  penal  restrictions, 
will  be  the  utmost  extent  of  his  punishment,  form  essential  ingredients  in  his 
calculation  that  he  may  incur  debt  vrith  impunity. 

It  has  be^  observed  by  a  Committee  of  the  House  of  Commons,  in  their  Report 
on  the  subject  of  imprisonment  for  debt,  that  to  debtors  of  the  worst  description  a 
prison  is  no  punishment ;  on  the  contrary,  such  persons  find  an  interest,  or  gratifi- 
cation, in  remaining  in  a  situation  so  full  of  misery  to  the  honest. 

It  need  scarcely  be  added  that,  with  respect  to  the  honest  debtor,  impiisonment 
is  worse  than  useless,  as  it  deprives  him  of  the  only  legitimate  means  of  discharging 
his  debt  by  the  exercise  of  his  own  labour  and  industry. 

We  are,  therefore,  of  opinion  that  the  power  of  arrest  in  execution  is  ineffectual 
for  the  protection  of  the  creditor,  by  way  either  of  remedy  or  as  a  preventive. 

The  baneful  and  pernicious  effects  of  imprisonment  for  debt,  on  those  persons 
who  become  the  object  of  its  infliction,  are  well  and  truly  described  in  the  Report 
to  which  we  have  so  often  before  referred,  and  to  which  we  humbly  beg  to  draw 
Your  Majesty's  attention : — 

"  If  a  debtor  be  once  consigned  to  a  gaol,  his  fate  may  usually  be  considered  as 
decided,  cut  off  from  his  business,  his  family,  his  home ;  deprived  of  the  means  of 
honest  exertion,  shut  up  in  a  gaol,  his  affairs,  if  bad  before,  are  now  become  des- 
perate, whilst  confinement  impairs  his  health,  a  sense  of  degradation  weighs  down 
his  mind;  and  whilst  he  is  tempted  to  raise  his  sinking  spirits  by  temporary 
dissipation,  amongst  depraved  associates,  he  becomes  bankrupt  in  morals  as  well  as 
estate.  For  proofs  of  the  cruel  and  afflicting  sense  of  degradation  felt  by  many  of 
those  unfortunate  persons,  who  have  been  subjected  to  imprisonment  for  debt,  and 
of  the  conviction  tnat  such  imprisonment  fixes  an  indelible  stain  upon  their  future 
character,  as  well  as  of  the  pernicious  effects  of  such  imprisonment  on  the  habits 
and  morals  of  prisoners,  we  have  referred  to  the  sources  from  which  such  informa- 
tion may  best  be  derived — ^the  statements  of  prisoners  themselves  and  of  gaolers 
who  have  had  them  in  custody." 

This  view  of  the  subject  is  fully  confirmed  by  the  keeper  of  Wliitecross-street 
prison,  who  was  examined  before  us.  The  Whitecross-street  prison  is  the  prison 
for  debtors  for  tlie  County  of  Middlesex,  and  receives  prisoners  as  well  from  the 
superior  courts  as  from  those  of  limited  jurisdiction.  The  evidence  before  the 
Commissioners  on  Courts  of  Common  Law,  relating  to  the  imprisouQient  of  debtors 
in  Whitecross-street  prison  from  Courts  of  Request,  shows  that  the  effect  of  that 
imprisonment  is  to  throw  a  large  expense  on  the  county,  to  render  useful  men  idle, 
to  induce  habits  which  destroy  their  usefulness,  and  make  them  pests  to  society 
and  burthens  to  the  public.  One  of  the  first  results  of  the  committal  to  that  prison 
is,  that  their  families  go  on  the  poor  rates.  The  amount  of  debt  is  paid  four  fold 
by  the  parish  during  the  confinement  of  the  heads  of  those  families,  and  the  cre- 
ditors very  seldom  obtain  payment  The  necessary  effect  of  being  so  confined,  the 
keepers  say,  is  that,  after  a  few  days,  the  debtors  begin  to  feel  the  contaminating 
influence  of  the  society  in  the  prison.  There  are  in  the  prisons  individuals  con- 
nected with  the  law,  who  having  been  disgraced  and  fallen  from  their  station, 
instantly  take  pains  to  become  ac<]uainted  with  every  new  comer,  with  a  view  to 
teach  him  how  to  defraud  his  creditors ;  the  result  is,  that  debtors  who  really  had 
the  inclination,  but  wanted  the  means  to  satisfy  their  debts,  are  led  to  form  a 
determination  not  to  pay  even  if  they  should  be  able,  but  rather  to  remain  in 
prison  for  the  number  of  days  that  the  law  affixes  as  the  penalty.  This  con- 
tamination is  one  of  the  causes  of  the  demoralization  of  the  lower  classes  in 
the  metropolis,  and  of  preparing  for  crimes  which  swell  our  criminal  calendar. 

We  think  that  by  taking  away  a  fancied  and  generally  delusive  security  and 
throwing  the  creditor  more  on  his  own  caution  in  giving  credit;  by  providing 
prompt,  efficacious,  and  cheap  means  for  the  recovery  of  debts  the  discovery  of  the 
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property  of  debtors,  the  puDishment  of  the  dishonest  and  fraudulent  debtor,  and 
the  relief  of  the  honest  but  unfortunate,  most  effective  aid  will  be  afforded  to  the 
trading  part  of  the  community ;  the  unwary  will  be  deterred  from  the  first  steps  of 
improvidence,  and  a  wholesome  and  sound  state  of  credit  will  be  preserved. 

We  concur  with  the  Common  Law  Commissioners  in  the  opinion,  *'  that  the 
personal  appearance  of  the  debtor  for  all  the  purposes  of  examination,  o[  inquiry, 
and  of  punishment,  in  case  of  fraud,  ought  to  be  secured ;  and  that  these  objects 
may  be  successfully  attained  by  actual  imprisonment  or  requiring  bail,  in  case  of 
fraud,  and  by  imposing  penalties  on  those  who  shall  neglect  to  appear." 

We  think  it  convenient  here  to  state,  that  we  agree  with  the  Common  Law  Com- 
missioners, that  all  property  which  may  be  distributed  under  the  bankrupt  law, 
should  be  available  in  execution. 

The  delay  which  necessarily  takes  place  in  procuring  from  London  an  order  of 
a  judge  of  one  of  Your  Majesty's  Superior  Courts  to  hold  to  bail  a  defendant  who 
is  about  to  quit  England,  has  been  found  by  experience  to  be  injurious  to  creditors. 
The  possibility  of  obtaining  an  immediate  authority  for  apprehending  a  debtor, 
where  there  is  probable  cause  for  believing  that  he  is  about  to  quit  England,  is 
much  wanting,  particularly  in  the  maritime  counties.  We  think,  therefore,  that 
the  power  which  is  now  vested  in  the  judges  of  Your  Majesty's  Superior  Courts 
at  Westminster,  to  order  defendants  to  be  arrested  in  certain  cases,  should  be  ex- 
tended to  judicial  functionaries  in  the  country. 

We  are  also  of  opinion,  that  in  order  to  enable  a  judgment  creditor  to  make  his 
execution  available,  he  should  have  power  to  summon  his  debtor,  or,  if  in  custody, 
to  have  him  brought  up,  for  the  purpose  of  examining  him  as  to  his  property. 

We  conclude  these  observations  on  the  subject  of  imprisonment  for  debt  in 
execution,  as  it  affects  all  members  of  society,  with  the  strongest  recommendation 
of  its  abolition,  and  witli  the  fullest  conviction  that  this  may  be  safely  and  advan- 
tageously conceded,  if  accompanied  with  the  further  remedies  for  creditors  against 
the  property  of  debtors,  which  we  have  humbly  suggested  to  your  Majesty. 

Proposed  Court. 

We  proceed  to  recommend  to  Your  Majesty  the  means  best  adapted,  in  our 
opinion,  for  the  administration  of  the  estates  of  all  debtors  who  are  unable  to  meet 
their  engagements,  and  are  made  amenable  to  the  law  for  the  equitable  distribution 
of  their  property. 

For  this  purpose  we  deem  it  highly  expedient  that  one  Court  of  Judicature 
should  be  established. 

That  England  and  Wales  should  be  divided  into  such  number  of  districts  as 
Your  Majesty  may  think  fit,  and  that  the  Court  should  consist  of  a  sufficient  num- 
ber of  judicial  and  other  officers  for  the  administration  of  this  branch  of  the  law  in 
such  districts.  The  importance  of  the  jurisdiction  to  be  exercised,  -  and  of  the 
questions  to  be  decided ;  the  great  diversity  of  interests  to  be  protected,  and  the 
very  large  amount  of  money  to  be  administered  by  the  Court,  require  that  it 
should  be  a  Court  of  Record,  holding  such  a  position  amongst  the  other  judicial 
establishments  of  the  country  as  to  merit  the  respect  and  obtain  the  confidence  of 
the  public.  We  think,  therefore,  that  the  judicial  offices  should  be  of  such  a 
nature  in  permanency,  in  rank,  and  in  emolument,  as  will  secure  the  appoint- 
ment of  able  and  efficient  persons,  men  of  considerable  standing  and  of 
acknowledged  reputation  in  the  profession  of  the  law. 

We  also  think  that  it  would  tend  much  to  benefit  the  public  service,  if  a  system 
of  gradation  in  rank  and  emolument  were  introduced  in  the  judicial  offices. 

We  think  that  the  primary  tribunals,  both  in  London  and  in  the  country,  should 
be  constituted  by  any  one  or  more  of  the  judges  of  the  Court,  and  that  such 
tribunals  should  have,  (subject  to  appeal),  a  more  extended  jurisdiction  in  matters 
relating  to  the  administration  of  the  estates  of  debtors  who  are  made  amenable  to 
the  jurisdiction  of  the  Court  than  the  Commissioners  of  the  Court  of  Bankruptcy 
now  have.  Much  trouble,  delay,  and  expense  would  be  saved  to  suitors,  by 
enabling  them  to  procure,  in  the  primary  tribunals,  many  remedies  which  they  are 
now  obliged  to  seek  at  a  heavy  expense  elsewhere. 

In  this  opinion  we  are  confirmed  by  nearly  all  the  witnesses  who  have  been 
examined  by  us,  as  well  as  by  the  memorial  of  the  merchants,  bankers,  and  traders 
of  the  city  of  London  to  the  Loixi  Chancellor,  for  extending  the  jurisdiction  of  the 
Court  of  Bankruptcy. 

The  judges  acting  in  the  different  districts  should  be  auxiliary  to  each  other, 
so  that  every  inquiry  may  be  carried  on  in  the  place  most  convenient  to  the  parties 
and  witnesses. 
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Id  addition  to  the  ordinary  duties  of  the  judges  of  the  Court,  other  duties  might 
be  assigned  to  them,  particularly  in  the  country,  with  great  advantage  to  the  public 
service.  In  the  event  of  the  establishment  of  local  Civil  Courts  for  the  recovery 
of  debts,  the  duties  of  the  judges  of  such  courts  might  be  taken  by  them.  So  also 
commissions  of  lunacy,  and  other  special  commissions,  from  time  to  time  issued 
out  df  Chancery,  might  be  directed  to  such  judges.  , 

We  think  it  right  that  each  of  the  judicial  ^nctionaries  should,  in  discharging 
the  duties  of  the  Court,  have  the  powers  incident  to  Your  IVIajesty's  other  Courts 
of  Record. 

We  consider  it  very  important  that  a  new  Court  should,  on  its  establishment,  be 
freed,  as  much  as  possible,  from  every  prejudice  which  has  attached,  whether 
deservedly  or  undeservedly,  to  that  which  it  has  superseded.  It  may  therefore  be 
prudent  to  adopt  a  new  name  for  the  proposed  Court,  but  we  do  not,  at  present, 
suggest  to  Your  Majesty  any  new  title,  as  we  think  that  point  may  be  reserved  till 
the  nature  and  extent  of  the  jurisdiction  of  the  Court  shall  have  been  determined. 

Of  the  Appeal. 

The  Court  of  Appeal,  on  matters  within  the  jmisdiction  of  the  proposed  Court, 
cannot  be  one  that  will  require  permanent  sittings;  but  on  the  contrary,  from 
returns  which  have  been  made  of  the  business  of  the  present  Court  of  Appeal  in 
Bankruptcy,  the  sittings  of  such  Court  would  probably  not  be  many. 

We  think  it  would  be  advantageous  to  the  public  that  a  Court  of  Appeal  should 
be  formed  of  the  judges  who  are  engaged  in  the  ordinary  and  daily  business 
of  the  Court.  For  this  purpose  we  recommend  that  three  of  the  judges  in  the 
London  district  should  sit,  as  often  as  necessary,  as  a  Court  of  Appeal,  from 
which  there  should  be  an  ultimate  appeal  to  the  Lord  Chancellor. 

Of  the  Judicial  Officers  of  the  Court. 

The  present  judicial  officers  of  the  Court  of  Bankruptcy,  and  of  the  Court  for 
the  Relief  of  Insolvent  Debtors,  and  of  the  tribunals  for  administering  the  estates 
of  bankrupts  in  the  country,  are  as  follows : — 

Three  Judges  of  the  Court  of  Review. 

Six  Commissioners  of  the  Court  of  Bankruptcy. 

Four  Commissioners  of  the  Court  for  the  Relief  of  Insolvent  Debtors. 

Seven  Hundred  Commissioners  of  Bankrupts  in  the  country,  in  140  distinct 
courts. 

In  the  proposed  new  court,  we  consider  that  in  lieu  of  the  above,  about  22  or  23 
judicial  functionaries,  with  as  many  registrars  attached  to  them,  will  be  sufficient 
to  discharge  the  duties  of  the  court  throughout  England  and  Wales,  together  also 
with  the  duties  of  the  judges  of  local  courts  for  the  recovery  of  debts. 

Of  the  Ministerial  Officers  of  the  Court. 

We  think  it  highly  expedient  that  all  the  officers  connected  with  the  adminis- 
tration of  the  estates  of  debtors,  coming  under  the  jurisdiction  of  the  court,  should 
be,  as  far  as  possible,  both  in  London  and  in  the  several  districts  that  may  be 
established  in  the  country,  under  one  roof,  and  under  one  control. 

In  London  two  departments  would  be  required ;  the  Registration  Department, 
and  the  Accountants'  Department. 

The  head  of  the  registration  department  should  be  the  chief  registrar.  In  this 
office  should  be  kept  a  register  of  all  proceedings  in  the  court,  whether  in  London 
or  in  the  country,  in  such  form  as  the  Court  may  direct,  so  that  the  public  may 
have  the  advantage  of  one  central  office,  in  which  information  of  the  material 
proceedings  under  every  insolvent  or  bankrupt  estate  may  be  at  once  obtained. 
To  this  office  also  the  duties  perfonned  by  the  present  registrar  of  meetings, 
and  clerk  of  inrolments,  might  be  advantageously  transferred. 

In  the  event  of  the  abolition  of  the  fiat,  which  we  have  recommended,  the  ser- 
vices of  the  clerks  in  the  establishment  of  the  Lord  Chancellor's  secretary  of  bank- 
rupts might  be  made  available  for  the  office  of  the  chief  registrar. 

There  are  at  present  two  officers  under  the  title  of  chief  registrar ;  we  think 
that  in  future  one  will  be  sufficient. 

The  head  of  the  accountants'  department  should  be  the  accountant  in  bank- 
ruptcy ;  and  in  this  department  we  think  the  official  assignees  should  be  placed. 

We  think  it  very  desirable  that  all  the  official  assignees  should  be  in  one  depart- 
ment. It  will  then  be  possible  to  frame  a  system  under  which  all  monies  should  be 
paid  and  received  by  one  officer ;  and  we  think  it  would  further  tend  much  to  the 
advantage  and  accommodation  of  the  public,  if  a  cashier  of  the  Bank  of  England 
were  to  attend  daily  in  this  department,  in  order  to  pay  all  cheques  upon  the  spot. 
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We  think  that  the  several  duties  of  the  accountant  in  bankruptcy,  and  of  the 
official  assignees,  should  be  subject  to  the  general  rules  and  orders  of  the  Court. 

We  take  this  occasion  to  recommend  that  official  assignees  should  be  relieved 
irora  liability  to  damages,  or  costs,  in  any  action,  or  suit,  for  anything  done  by 
them  in  execution  of  the  duties  imposed  upon  them  as  such  official  assignees. 

We  tliink  that  in  each  country  district  there  should  be  a  similar  establishment  of 
official  assignees  in  one  department,  with  a  deputy  accountant  or  cashier  and 
receiver. 

The  building  and  premises  in  which  the  business  of  the  Court  of  Bankruptcy  is 
now  carried  on  were  originally  vested  in  certain  persons  in  trust  for  the  Crown, 
with  power  for  the  Lord  Chancellor  to  appoint  new  trustees  when  the  number  is 
reduced  to  three.  We  think  it  would  now  be  much  more  convenient,  and  would 
also  save  the  expense  of  conveyances  to  new  trustees,  if  this  trust  were  to  be  trans- 
ferred to  the  Court. 


Of  the  Fees  and  Expenses  of  the  Court. 

At  present  a  sum  of  10/.  is  paid  upon  the  granting  of  every  fiat,  which  is  applied 
in  aid  of  the  general  expenses  of  the  Court  of  Bankruptcy. 

Tlie  average  amount  of  the  sums  paid  in  every  bankruptcy  (over  and  beyond  the 
sum  paid  on  issuing  the  fiat)  to  the  Court  in  London,  and  to  the  Commissioners  in 
the  country,  is  about  35/. ;  but  under  fiats  prosecuted  in  the  Court  of  Bankruptcy, 
the  fees  are  payable  out  oif  the  first  monies ;  in  the  country,  they  are  payable  at  all 
events  by  the  assignees. 

The  amount  of  the  fees  falls  very  heavily  upon  small  estates. 

We  think  it  essential  that  a  certain  sum  should  be  paid  in  all  cases  coming  under 
the  jurisdiction  of  the  Court,  and  that  this  sum  should  be  paid  in  the  first  instance 
by  the  petitioning  creditor  upon  entering  his  complaint,  who  should  be  repaid  after 
the  choice  of  assignees,  out  of  the  first  monies  coming  to  the  hands  of  the  official 
assignee.  We  think  the  most  equitable  mode  of  providing  for  the  maintenance 
of  the  Court  would  be  by  a  regulated  per  centage  upon  all  property  passing  through 
it.  This  would  relieve  the  small  estates  from  being  improperly  burthened  with 
fees,  and  all  would  contribute  to  the  fund  of  the  Court  according  to  their  means. 

Since  the  estabhshment  of  the  Court  of  Bankruptcy,  a  very  large  sum  of  money 
has  been  got  in  under  old  bankruptcies  by  the  Commissioners  of  the  Court,  ably 
assisted  by  the  official  assignees.  The  greater  part  of  this  sum  has  been  dis- 
tributed among  the  creditors  entitled  to  it ;  but  from  this,  and  from  other  sources, 
there  is  in  the  Bank  of  England  the  sum  of  486,000/.  three  per  cent,  stock,  the 
annual  interest  of  which  is  available  for  the  expenses  of  the  Court. 

There  is  also  every  reason  to  believe  that  a  large  sum,  applicable  to  the  same 
purposes,  will  be  collected  under  old  bankruptcies  in  the  country. 

We  calculate,  therefore,  that  from  the  above,  and  other  sources,  there  will  be 
raised  a  sum  amply  sufficient  for  the  maintenance  of  the  proposed  Court  upon  a 
just  and  liberal  scale,  without  imposing  any  additional  burthen  on  the  finances  of 
the  country. 

We  humbly  submit  this  our  Report  to  Your  Majesty's  royal  consideration. 

T.  ERSKINE,  (L.  S.) 
JOSHUA  EVANS,  (L.  S.) 
JOHN  M.  DE  FONBLANQUE,  (L.  S.) 
EDWARD  HOLROYD,  (L.  S.) 
WYNN  ELLIS,  (L.  S.) 
BENJ^  HAWES,  J^  (L.  S.) 
GEO.  CARR  GLYN,  (L.  S.) 
J.  HORSLEY  PALMER,  (L.  S.) 
Dated  this  30M  day  of  July,  1840. 

I,  one  of  Your  Majesty's  Commissioners,  appointed  by  the  Commission  afore- 
said, whose  name  and  seal  is  hereunto  set,  humbly  certify  to  Your  Majesty,  that, 
having  duly  investigated  and  considered  all  the  subjects  embraced  by  the  said 
Commission,  I  have  arrived  at  results  which  are  in  strong  opposition  to  the  opinions 
and  suggestions  contained  in  the  above  Report.     As  that  Report  is  required  to  be 

E resented  immediately,  by  reason  of  the  approaching  termination  of  the  Session  of 
Wliament,  I  do  not  seek  to  delay  that  presentation ;  but  I  undertake  humbly  to 
submit  my  views  on  these  important  subjects  as  speedily  as  possible  to  Your  Ma- 
jesty's Royal  Consideration. 

WILLIAM  JOHN  LAW,  (L.  S.) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE 

THE   COMMISSIONERS  FOR  INQUIRING  INTO  THE   LAWS 
RELATING  TO  BANKRUPTCY  AND  INSOLVENCY. 

Tuesday,  lOth  Decepaber,  1839. 
Mr.  COMMISSIONER  FONBLANQUE,  in  the  Chair. 


Mr.  Thomas  Parker,  of  Saint  Paul's  Churchyard,  solicitor,  examined.  Examinationi. 

L  Chairman. — You  are  a  solicitor  ? — I  am.  -^^^  Thos.  Ftirker 

2.  Have  you  had  considerable  practice  in  bankruptcy  ? — Fifteen  years.  10th  Dec.  1839.* 

T3.  Has  your  practice  at  all  led  you  to  attend  the  Insolvent  Debtors'  Court? — Not  at  all- 
further  than  being  called  in  occasionally  where  clients'  interests  were  concerned.  I  never 
was  concerned  for  an  insolvent. 

4.  You  have  been  concerned  for  some  large  wholesale  houses  ?^-I  have — ^for  wholesale 
war^ousemen. 

5.  They  occasionally  have  debtors  who  resort  to  the  Insolvent  Debtors'  Court  ? — Occa- 
sionally, not  frequently. 

6.  Though  not  personally  engaged  as  a  practitioner  in  the  Court,  you  have  had  some 
experience  as  to  the  working  of  that  Court  ? — I  have  had — particularly  in  opposing  the  dis- 
charge of  fraudulent  debtors. 

7.  Have  you  had  the  means  of  forming  an  opinion  whether  it  would  be  advantageous  for 
the  public  that  the  laws  relating  to  insolvent  debtors  and  to  bankrupts  should  be  administered 
under  one  Court  ? — Yes — I  have  an  opinion ;  I  consider  that  both  the  debtor  and  creditor 
would  be  benefited  by  a  union  of  the  two  branches,  and  the  public  at  large  would  be  immense 
gainers  by  it. 

8.  Have  you  any  specific  reasons  to  state  ? — The  cases  of  an  insolvent  debtor  and  of  a 
bankrupt  are  so  analogous  to  each  other  that  a  system  of  laws  made  for  the  latter  must  be,  in 
a  great  degree,  adapted  to  the  former :  the  debt,  the  debtor,  the  creditor,  the  assets,  the  divi- 
dends, the  release  from  liability,  are  the  incidents  to  each  case  ;  indeed,  they  can  scarcely  be 
said  to  differ,  except,  perhaps,  in  two  points,  viz. :  in  bankruptcy,  the  amount  of  debts  and  of 
assets  is  generally  of  more  importance  than  in  cases  of  insolvents ;  and,  secondly,  that  in  the 
case  of  a  bankrupt,  he  is  coerced  to  transfer  his  affairs, — while  an  insolvent,  for  want  of  funds, 
or  a  trading,  cannot  avail  himself  of  such  a  course,  and  frequently  is  driven  to  ask  the  divest- 
ment of  his  property.  I  think  one  court,  to  be  called  by  some  such  title  as  "  The  Court  of 
Commercial  Justice,"  would  beneficially  administer  the  estates  of  both  bankrupts  and  insol- 
T»it  debtors. 

9.  Are  you  of  opinion  that  it  would  be  advantageous  to  assimilate  the  law  of  bankruptcy  to 
that  of  insolvency,  or  that  of  insolvency  to  the  law  of  bankruptcy  ? — I  give  a  decide  preference 
to  the  bankruptcy  system  of  distributing  estates  among  creditors.  I  think  we  might  say,  on 
this  subject,  the  greater  includes  the  less ;  but  I  have  other  reasons  for  the  preference.  The 
great  expense  of  the  machinery  of  the  Court  for  relief  of  Insolvent  Debtors,  is  an  expense  in 
perpetuity ;  that  is,  so  long  as  the  system  shall  continue ;  it  has  no  means,  within  itself,  of  a 
growing  or  enriching  character.  The  total  amount  is,  according  to  the  annual  bill  of  supply, 
voted  by  the  Commons,  1st  and  2nd  of  Victoria,  chapter  111,  speaking;  in  round  figures 
12,500/.  per  annum — without  any  prospect  of  its  ever  being  less ;  and  this  is  a  charge  upon 
the  Government — not  upon  the  suitors.  Very  different  is  the  affair  with  the  Court  of  Bank- 
ruptcy ;  it  is  entirely  supported  at  the  expense  of  the  trading  part  of  the  community ;  this 
presaes  very  heavily  upon  the  suitors  of  the  Court,  and  if  the  Government  is  to  be  relieved 
from  so  great  a  burden  as  12,500/.  per  annum,  in  perpetuity,  by  the  formation  of  a  Court  of 
Commerce  to  transact  all  the  business,  it  would  be  but  fair,  that  the  Government  should 
contribute  something,  for  a  short  time  at  least,  towards  the  relief  of  the  bankruptcy  suitors* 
One  item  in  the  account  of  the  present  expense  of  bankruptcy  is  an  annuity  of  about  9,500/. 
payable  to  Mr.  Thurlow,  say  in  round  figures,  10,000/.  for  his  life.  Now  we  feel  this  very 
htvvHj,  9nd  especially  in  small  estates,  for  out  of  every  estate^  great  and  small,  a  sum  of  10/. 
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Bxaminations.     ^  set  apart  for  this  fund.     The  time  will^  in  the  course  of  nature,  arriye,  when  this  fund  will 

be  no  longer  wanting.     Let  the  Government  provide  this  annuity,  and  still  by  establishing  a 

Mr.  Thos.  Parker,    Court  of  Clommerce,  they  will  save  3,000/.  per  annum,  supposing  that  the  figures,  as  to  the 

lOtti  Dec.  1839.  amount  of  that  annuity,  should  be  correct ;  thereby  calling  upon  the  Government  to  pay  Mr. 
Thurlow,  for  his  life,  a  sum,  less  by  3,000/.  a-year,  than  they  now  have  to  pay,  in  perpetuity, 
for  the  support  of  the  Insolvent  Del3tor's  Court  But  in  another  respect  the  two  present 
Courts  very  widely  diflFer.  Whilst  the  Insolvent  Debtors'  Court  has  no  means  of  providing 
anything  towards  its  own  support,  the  Court  of  Bankruptcy  has  abundantly  such  means,  both 
as  respects  town  and  country  proceedings.  The  proportion  of  country  bankruptcies  to  London 
bankruptcies  has,  taking  an  average  of  six  years,  according  to  the  return  to  the  House  of 
Commons  on  the  motion  of  Mr.  Grote  ordered  to  be  printed  on  the  26th  of  March  1838, 
been  nearly  five  to  three  to  those  in  town — and  by  the  machinery  of  the  Court  of  Bankruptcy, 
we  have,  by  working  up  the  old  commissions  got  in  a  sum  of  two  millions  sterling  !  A  con- 
siderable portion  of  this  sum,  yielding  a  very  large  income,  somewhere  about  ^,000/.  per 
annum  in  round  numbers,  is  unclaimed  and  is  likely  to  be  unclaimed.  That  fund,  at  presoit 
producing  as  I  have  already  stated,  nearly  20,000/.  per  annum,  will  no  doubt  hereafter  be  ap« 
plied  to  the  expenses  of  the  Court,  which  expenses,  at  present  are  pressing  so  heavily  up(m 
the  suitors.  If  a  certain  number  of  old  commissions  which  are  under  some  control,  as  being 
under  the  eye  of  the  old  London  Commissioners,  have  produced  a  sum  of  two  millions  since 
the  establishment  of  the  new  Court,  surely  we  may  expect  to  produce  out  of  a  larger  number, 
by  one  third,  of  country  commissions  not  so  independently  controlled,  a  sum  of,  at  least, 
three  millions — and  the  consequences  would  be,  that  we  should  soon  be  able  to  keep  down  every 
expense  with  the  funds  of  the  Court  itself.  Business  would  then,  in  feet,  be  done  without  any 
expense  except  the  mere  labour  of  the  solicitor. 

10^  You  being  of  opinion  that  it  would  be  advantageous  to  assimilate  the  practice  of  insol- 
vency to  the  practice  in  bankruptcy,  are  you  of  opinion,  that  it  would  be  desirable  that  a  per- 
son finding  himself  insolvent,  though  not  a  debtor  liable  to  the  bankrupt  laws,  should  have 
some  mode  of  making  a  voluntary  surrender  of  his  property  for  distribution  among  his  cre- 
ditors ? — Yes — the  insolvent  debtor  would  find  the  Court  of  Bankruptcy,  even  as  uow  con- 
stituted, in  many  respects  suited  to  his  case.  Certainly  there  must  be  a  few  special  provisions 
made  to  meet  those  points  wherein  the  cases  differ.  A  man  should  have  permission,  whether 
a  trader  or  not  a  trader,  to  come  and  render  up  his  estate  and  effects  for  due  distribution  under 
the  law;  and  after  a  satisfectory  statement,  he  should  be  entitled  to  a  complete  release,  not  a 
partial  one. 

11.  Mr.  Ellis. — ^What  release  would  you  suggest,  as  proper  to  a  debtor? — I  should  say  in 
all  cases  a  release  equivalent  to  the  present  certificate  :  such  certificate^ — as  I  shall  have  occa- 
sion presently  to  state — ^not  to  be  in  the  discretion  of  the  creditors  at  alL  The  entire  aboUtion 
of  imprisonment  for  debt,  whether  on  mesne  process  or  execution,  I  think,  may  now  safely  be 
tried.  I  have,  in  the  course  of  my  practice,  seen  the  evil  effects  of  incarceration  for  debt.  It 
is  a  mistake  to  suppose  that  it  affords  any  security  to  a  creditor,  as  it  respects  the  recovery  of 
his  debt.  Only  give  greater  faciUty  to  the  getting  possession  of  a  man's  property — and  the 
entire  abolition  of  imprisonment  for  debt,  I  think,  will  be  productive  of  general  good. 

12.  Chairman. — In  proposing  that  non-traders  should  be  brought  under  the  jurisdiction  of 
the  court  which  administers  the  law  in  bankruptcy,  do  you  contemplate  that  subsequently- 
descended  property,  or  any  property  acquired  by  any  other  mode  than  by  the  personal  indus- 
try of  the  party,  should  be  protected  from  the  creditors  ? — I  think  that  property  to  which  he 
was  not  at  the  time  of  his  bankruptcy  entitled,  either  in  reversion  or  remainder,  but  which 
he  subsequently  acquired,  should.,  after  having  made  an  absolute  disposition  of  everything 
he  was  literally  possessed  of,  be  protected. 

13.  Put  such  a  case  as  this :  a  man  knows  that  his  uncle,  a  very  rich  man  who  is  likely 
to  leave  him  10,000/.,  has  had  a  paralytic  stroke,  and  is  likely  to  live  a  month  or  so— would 
you  let  that  man  go  through  the  Insolvent  Court,  or  the  Bankruptcy  Court,  and  run  that  pro- 
ceeding against  the  life  of  his  uncle? — I  think  a  contrary  course  would  be  attended  with  great 
difiiculty  and  great  hardship— but  my  attention  has  not  been  called  to  that,  and  I  should  wish 
to  make  it  the  subject  of  ray  further  consideration  before  I  ^ve  a  definite  answer. 

14.  Mr.  Commissioner  Holroyd. — You  are  aware  that  imprisonment  for  debt  is  altogether 
abolished  on  mesne  process,  except  on  afiSdavit  showing  probable  cause  that  the  party  is  about 
to  quit  the  kingdom  ? — I  am. 

15.  You  are  also  aware,  that  a  judgment  creditor  has  now  much  greater  power  over  a 
debtor's  property  than  he  had  before  ?— I  am. 

16.  That  tie  is  entitled  to  all  the  lands  on  an  elegit ;  whereas,  before,  he  was  entitled  only 
to  a  moiety ;  that,  under  an  execution,  the  sheriff  may  seise  money,  bank  notes,  bilb  of  ex- 
change, bonds,  specialties,  or  other  securities  for  money,  and  deliver  them  over  to  the  execu- 
tion creditor  ;  and  that  the  execution  creditor  may  sue  in  the  name  of  the  sheriff  on  such  se- 
curities ?— Yes. 

17.  That  the  judgment  is  also  made  to  operate  as  a  charge  on  real  estate,  present  or  future  ? 
— ^Yes — it  will  operate  as  an  equitable  mortgage. 

18.  That  government  stock  and  shares  in  any  public  company  may  be  charged  by  order  of 
a  judge,  on  the  application  of  the  creditor  ?— i  es. 

19.  Taking  all  that  into  consideration,  can  any,  and  if  any,  what  advantage,  now  be 
derived  from  keeping  up  imprisonment  for  debt  in  execution  ? — I  do  not  see  the  slightest 
reason  or  advantage  whatever,  except  in  the  case  of  a  debtor  about  to  leave  the  kingdom. 

20.  If  there  be  any  other  advantage,  can  it  be  derived  from  anything  else  than  the  supposi- 
tion that  the  debtor  keeps  back  something;  that  he  has  property  he  will  not  disclose,  and 
therefore  it  is  suj^posed  that  by  arresting  his  person  that  may  force  him  to  a  disdosure?*^- 
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The  suppoution  is,  doubtless^  thai  by  taking  a  man's  person,  be  or  his  friends  would  make  Examinatiom. 

every  exertion  to  pay  the  debt,  which,  I  think,  is  an  erroneous  notion,  for  by  the  durance,  he  — — 

is  prevented  from  doing  what  he  otherwise  might  have  done  to  satisfy  the  creditor.  Mr.  Thof.  Parkorii 

21.  Do  you  think,  that  instead  of  imprisonment  in  execution  for  this  purpose,  it  would  or  10th  Dec  1839* 
would  not  be  more  desirable  that  the  creditor  should  be  enabled  to  summon  his  debtor  before 

some  proper  tribunal,  to  sift  him  and  others  to  ascertain  whether  he  has  other  property  ? — I 
am  quite  of  that  opinion,  as  I  shall  have  occasion  to  state.  I  think  it  would  be  desirable  that 
he  should  be  immediately  summoned  to  appear  before  the  judges  of  this  court,  and  show 
causie  why  his  affairs  should  not  be  placed  under  the  superintendance  of  this  court. 

22.  Chairman. — Though  you  are  of  opinion  that  imprisonment  on  execution  as  well  as  on 
mesne  process  should  be  abolished,  are  you  of  opinion  that  imprisonment  should  altogether 
be  abolished — ^that  it  would  not  be  necessary  to  inflict  it,  as  a  punishment,  for  contracting 
fraudulent  debts  ? — I  think  that  we  must  still  preserve  that  power ;  it  would  be  very  possible 
for  a  man  to  put  himself  in  possession  of  a  large  sum  of  money  by  immediate  sale  of  his  effects 
at  a  ffreat  sacrifice,  and  leave  the  kingdom.  I  think  there  are  many  cases  that  do  arise  where 
imprisonment  for  debt  should  still  be  preserved  on  such  affidavits  as  are  now  filed  that  a  man 
is  about  to  commit  a  fraud  and  is  about  to  leave  the  kingdom.  I  think  in  those  cases,  im- 
prisonment for  debt  ought  not  to  be  abolished,  but  that  the  debtor  should  have  an  opportu- 
nity, immediately,  of  proving  to  the  satisfaction  of  the  authority  before  which  he  may  be  taken, 
that  the  case  was  not  as  stated,  prima  facie,  by  the  plaintiff. 

23.  Mr.  Ellis. — In  the  event  of  a  debtor  being  so  summoned  and  not  clearly  accounting 
for  his  property,  or  its  appearing  to  the  Court  that  he  has  contracted  debts  fraudulently, 
would  you  or  not  desire  that  imprisonment  should  follow  as  a  matter  of  punishment  ? — I 
rather  propose,  that  imprisonment  should  precede ;  that  on  the  affidavits  and  statement  of  the 
creditor,  process  should  be  issued,  by  which  the  person  should  be  brought  before  the  Court, 
and  that  he  should  not  be  discharged  until  he  had  given  satisfaction  before  a  judge. 

24.  Suppose  a  case  in  which  a  man  has  fraudulently  contracted  debts,  and  he  refuses  to 
explain  what  has  become  of  the  property,  would  you  propose  that  he  should  remain  in  prison 
ui^he  had  so  explained? — I  should  propose  that  he  should  stand  committed  until  some 
satisfactory  explanation  had  been. given  to  the  jud^e,  not  to  the  creditor:  I  should  always 
give  the  discretion  to  the  judge  who  presides.  I  shall  presently  have  occasion  to  state,  that 
in  no  case  would  I  have  a  man  deprived  of  his  personal  liberty  except  on  the  decision  of 
three  judges  :  that  in  no  case,  should  the  liberty  of  the  subject  be  interfered  with  by  one  . 
judge. 

25.  Chairman. — Is  it  your  opinion  that  the  Courts  of  Commissioners,  taking  them  as  now 
omstituted,  should  be  Courts  of  Record,  and  that  they  should  have,  in  the  first  instance,  all  the 
powers  now  exercised  in  bankruptcy,  subject  to  appeal  ? — ^To  secure  the  independence  of  the 
judges,  and  to  ensure  the  respect  and  obedience  of  the  suitors,  I  conceive  it  indispensable  that  a 
Court  ci  so  extended  a  jurisdiction  as  the  Court  of  Commerce  would  be,  should  be  a  Court  of 
Record,  with  all  the  powers  of  the  present  Court  of  Bankruptcy,  and  that,  in  addition  thereto, 
it  should  have  the  power  incident  to  a  Court  of  Record,  of  punishing  for  contempt.  I  would 
always  have  three  judges  sitting,  daily,  from  ten  till  four — Sundays,  Christmas  days,  and  Good 
Fridays  excepted.  I  would  have  all  the  common  and  ordinary^  routine  of  business,  such  as 
unopposed  proofs  of  debts,  taxing  of  costs,  choice  of  assignees,  and  final  examination  of 
bankrupts,  done  before  the  registrars — as  indeed  much  of  this  business  is  already  done :  but, 
in  cases  of  any  disputed  point,  to  go  immediately  before  a  judge,  from  whose  decision  there 
should  be  an  appeal  to  three  of  the  judges ;  but,  except  in  some  cases,  their  decision  should 

be  final.     I  would  allow  an  ultimate  appeal  to  the  Court  of  Chancery,  provided  the  appellant  ^ 

should,  within  a  certain  time,  deposit  with  the  Accountant-General  a  sum  sufficient  to  meet 
every  probable  amount  of  costs,  such  amount  to  be  fixed  by  the  judges  of  the  Court  of  Com- 
Beroe,  or  of  commercial  justice,  whose  decision  is  appealed  from. 

26.  Do  you  propose,  that  the  appellant  should,  besides  giving  security  for  costs,  give 
security  to  abide  the  judgment  of  the  Court  above  ? — I  think  that  to  call  for  security  for  costs, 
generally,  is  in  effect  an  absolute  denial  of  justice  to  a  party  who  has  no  security  to  give; 
not  so,  however,  where  the  judgment  of  one  competent  tribunal  has  been  already  pronounced. 
The  man  who  is  desirous  of  a  higher  decision  should  be  required  to  pay  for  that  decision, 
and  its  consequences,  if  against  him — and  such  a  course  would  be  a  protection  to  the  one  party, 
and  a  mercy  to  the  other.  My  practice  in  the  Court  of  Queen's  Bench  for  many  years 
when  the  special  original  writ  was  in  use,  warrants  my  speaking  with  some  degree  of  con- 
fidence on  tnis  point.  The  only  appeal  was  to  Parliament,  and  the  expense  of  that  pro- 
ceeding had  a  wonderful  effect  in  making  parties  contented  with  the  judgment  of  the  inferior 
Court.  But,  generally,  in  such  appeals,  delay  in  doing  the  thing  adjudged  is  the  object  and 
not  the  hope  of  having  a  judgment  pronounced  in  favour  of  the  appellant.  I  would  give  the 
right  of  appeal  in  all  cases  of  commitment,  or  where  the  liberty  of  the  person  is  the  point  at 
ksue ;  or  where  the  right  to  prove  a  debt  to  a  very  considerable  amount  was  the  point  in 
dispute  between  the  parties.  I  would  limit  the  sum  to  perhaps  1,000/.  or  5,000/.  I  have  not 
applied  my  mind  to  that  subject,  but  I  think  that  one  very  important  point. 

27-  Would  you  propose  not  only  a  security  for  costs,  but  security  to  abide  the  judgment 
of  the  court? — Security  to  abide  the  judgment  of  the  court  certainly.  » 

28.  Would  it,  in  your  opinion,  be  advisable  that  the  title  of  the  Court,  now  called  the 
Court  of  Bankruptcy,  or  the  proposed  United  Court  of  Bankruptcy  and  Insolvency,  should  be 
changed  ? — I  think  the  '*  Court  of  Commerce"  would  be  an  appropriate  title.  I  thought  at 
finl  tne  ''Tribunal  of  Commerce,"  or  the  "  Court  of  Commercial  Justice,'  as  I  before  said, 
but  I  think  the  word  Court  is  a  better  English  word,  and  more  adapted.  I  always  thought 
giieh  titles  as  the  "  Court  of  Bankruptcy/'  and  the  "  Insolvent  Debtors'  Court,"  were  terms 
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Bxaminations.      of  reproach  to  at  least  some  party  concerned  in  them ;  and  it  is  difficult  to  say  that  such 
—  terms  do  not  in  some  degree  detract  from  the  dignity  of  those  who  are  placed  in  authority 

Mr.  ThQs.  Parker,    over  them. 

JOth  Dec.  1839.  29.  Are  you  of  opinion  that  the  name  of  "Bankruptcy"  or  *'  Insolvency''  deters  persons 
from  resorting  to  the  Court,  who  otherwise  might  be  induced  to  come  to  it? — I  think  it  may, 
and  I  think  it  is  also  a  stigma  on  an  unfortunate  man  who  is  obliged  to  come. 

30.  Probably,  if  those  names  were  changed,  some  cases  of  arbitration  or  others  might  be 
brought  into  the  Court  ?-^I  have  no  doubt,  m  many  cases,  where  arbitration  is  now  resorted 
to  by  parties  who  would  come  to  this  Court. 

31.  Are  you  of  opinion  that  all  the  proceedings,  now  dispersed  through  the  various  offices^ 
ought  to  be  concentrated  in  the  Court  of  Commissioners  or  such  Court  as  may  be  substituted 
for  it  ? — ^To  originate  the  proceedings,  in  all  cases,  of  bankruptcy  or  insolvency,  in  a  Court 
so  constituted,  would  simplify  the  matter  much,  and  would,  again,  save  an  enormous  expense, 
as  I  think  I  can  show.  Suppose  some  course  like  this  to  be  adopted :  three*  judges  are  sitting 
daily,  a  merchant  has  just  learnt  that  one  of  his  customers,  it  may  be  in  town,  or  it  may  be 
in  the  country,  is  about  to  fail,  or  is  committing  some  act  of  bankruptxsy ;  let  the  creditor  go 
with  his  solicitor,  and  make  and  file  his  sufficient  proof  of  the  circumstances  before  a  judge 
of  the  Court.  If  the  case  be  sufficiently  clear,  let  the  judge  send  an  officer,  at  the  peril  of  the 
creditor,  to  see  that  the  books  and  property  of  the  bankrupt  are  protected ;  let  the  officer,  at 
the  same  time,  cite  the  debtor  to  appear  before  the  judge,  and  show  cause  why  the  conditional 
proceedings  should  not  become  absolute.  Let  the  three  judges  hear  the  case,  and,  if  neces* 
sary,  adjudge  the  man  a  bankrupt ;  but,  if  there  should  be  a  reasonable  hope  of  his  being 
able  to  satisfy  his  creditors,  let  the  judges  give  a  further  time  peremptorily  to  do  so,  on 
security,  it  may  be  the  security  of  the  possession,  but  I  would  say  secunty;  it  must  be 
obvious  that  where  it  is  necessary  to  wait  any  time  for  what  is  at  present  called  an  act  of 
bankruptcy,  the  interval  has  been  frequently  employed  in  removing  property,  or  in  giving 
undue  preferences.  I  feel  a  great  difficulty  in  suggesting  even  one  new  act  of  bankruptcy, 
but  I  am  of  opinion  that  if  the  1st  and  2nd  Victoria,  (map.  110,  were  thus  extendi,  it 
would  meet  the  difficulty  to  a  great  extent.  Instead  of  twenty-one  days,  let  the  notice  of 
demand  and  service  of  the  affidavit  of  debt  be  effective  in  ten  days,  and  let  that  notice  go  on 
to  state  that,  on  the  tenth  day,  the  judge  will  sit  to  inquire  into  the  truth  of  the  creditor's 
debt,  when  and  where  the  debtor  may  attend  to  show  cause ;  the  judge  will  then  certify,  debt 

•  or  no  debt,  and,  instead  of  requiring  bail,  he  will  have  a  discretionary  power  to  give  a  certain 
time  for  the  debtor  to  show  cause  why  bankruptcy  should  not  ensue ;  but,  in  the  interim,  the 
messenger,  or  officer  of  the  court,  should  be  in  possession  of  all  his  effects  and  books.  This, 
in  my  opinion,  would  save  many  worthy  men  from  being  thrust  unnecessarily  into  the  Gazette, 
and  would  afford,  at  the  same  time,  great  protection  to  the  estate.  It  would  be  also  a  check 
on  fraudulent  debtors,  against  whom  the  strictest  measures  shoidd  be  enforced.  The  twenty- 
one  days  is  obviously  too  long ;  we  know  it  by  experience ;  ten  days  would  be  sufficient,  in  the 
first  instance,  in  most  cases,  and  more  mi^ht  be  granted,  if  necessary,  by  the  judges.    I  would 

S've  no  appeal  from  the  adjudication  of  the  three  judges  as  to  the  propriety  or  impropriety  of 
eir  declaration  of  the  bankruptcy.  Having  conceded  to  the  debtor  the  opportunity  of  showing 
cause  against  such  adjudication  the  case  would  become  very  simple,  and,  if  the  bankrupt 
thought  fit  to  be  present,  it  would  never  be,  as  it  now  is,  an  ex-parte  proceeding. 

32.  Mr.  Hankey, — ^Would  you  limit  to  any  amount  the  right  of  tlie  creditor  to  take  that 
course  to  prevent  a  good  for  nothing  creditor  inflicting  the  most  grievous  injury  ? — At  the 
present  time  it  is  £100 ;  I  am  not  prepared  to  suggest  any  other  sum.  There  are  some  cases, 
but  very  few,  where  the  sum  being  £100  operates  as  a  hardship  upon  creditors ;  but  in  all 
cases  I  would  give  the  debtor  an  opportunity  of  coming  to  make  himself  a  bankrupt  before  the 
judges. 

33.  Mr,  Ellis, — Do  you  think  that  which  you  suggested  in  the  last  answer  but  one  would 
be  a  sufficient  security  against  the  enactment  of  the  first  and  second  of  Victoria  as  regards 
executions  ? — Certaiply  not. 

34.  Chairman, — Do  I  understand  you  to  propose  the  abolition  of  the  present  form  of  fiat  ? 
— *In  toto. 

35.  And  the  bond  ? — ^The  petition,  affidavit,  and  fiat — and  all  that  is  connected  with  them. 

36.  Do  you  not  think  something  will  be  necessary  in  the  nature  of  a  bond  ? — I  have  given 
that  but  little  consideration.  I  think  at  present  a  petitioning  creditor  is  in  this  situation.  In 
case  he  takes  measures  to  make  a  man  a  bankrupt,  he  enters  into  a  bond  to  the  Lord  Chan- 
cellor ;  he  is  liable  under  it  for  the  proceedings.  I  am  aware  that  there  is  an  opinion  that  the 
debtor  also  ou^ht  to  receive  a  bond  from  the  petitioning  creditor ;  but  with  that  I  entirely 
disagree.  I  thmk  to  give  a  bond  to  any  man  upon  which  he  might,  at  liis  caprice  or  discretion, 
take  proceedings  on  pretence  that  the  petitioning  creditor  had  done  that  which  was  illegal^ 
would  be  putting  a  very  powerful  weapon  into  the  hands  of  men  frequently  very  desperate 
characters.  I  should  not,  therefore,  propose  any  additional  security  than  that  already  in  use — 
the  bond  entered  into  by  the  petitioning  creditor.  I  should  propose  the  abolition  of  all  that  is 
done  at  QuaUty  Court ;  but  at  the  same  time  we  must  have  some  fiat  or  order  for  the  adju- 
dication. I  should  propose  that  to  be  the  fiat  of  an  official,  under  the  direction  of  the  judges, 
who  shall  enter  the  name  and  description  of  the  trader  in  a  book,  and  the  case  might  be 
gazetted  without  having  the  difficulty,  the  trouble,  and  expense  we  at  present  have  of  the 
formal  advertisement  and  gazetting. 

37.  You  would  retain,  for  the  proposed  bankrupt's  security,  that  the  person  petitioningr 
against  him  shall  enter  into  a  bond  to  prove  the  requisites,  as  at  present,  though  you  propose 
that  taking  place  in  the  Court  of  Bankruptcy,  or  such  other  court  as  may  be  substituted,  and 
not  before  the  Lord  Chancellor,  or  his  officer? — I  propose  that  the  petitioning  creditor  shall 
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be  responsible,  that  the  proceedings  shall  be  taken  at  his  peril.  It  appears  to  me  a  matter  of 
small  importance  whether  the  common  law  right  of  the  party  who  conceived  he  had  been  treated 
improperly  by  the  petitioning  creditor,  should  be  supported  by  the  bond  which  we  at  present 
hare, — whetner  his  remedy  should  be  founded  on  that  or  not.  I  do  not  see  the  distinction, 
except  that  the  one  would  be  a  specialty  and  the  other  a  simple  action  on  the  case. 

38.  Mr.  Commissioner  Holroyd, — ^Would  you  then  advise  some  such  proceeding  as  this :  that 
instead  of  the  fiat,  now  issued  on  striking  a  docket,  and  the  procmlings  thereupon,  if  a 
creditor  wished  to  make  his  debtor  a  bankrupt^  he  should  in  the  first  instance  make  an 
application  to  this  court ;  that  that  application,  in  the  first  instance,  should  be  ex  parte  without 
notice  to  the  debtor ;  and  if  upon  that  application  ex  parte^  he  made  out  to  the  satisfaction  of 
the  judge  that  a  debt  was  owing  to  him  from  a  trader,  and  that  an  act  of  bankruptcy  had 
been  conunitted,  an  order  should  be  made  to  show  cause  why  the  party  should  not  be 
adjudged  a  bankrupt;  that  upon  that  a  messenger  should  take  possession  of  all  the  property, 
and  keep  it  until  the  order  was  made  absolute  or  discharged  ? — ^Yes. 

39.  And  that  unless  the  debtor,  within  a  certain  time  mentioned  in  the  order,  should  show 
saffident  cause  to  the  contrary,  then  the  order  should  be  made  absolute,  and  the  party  be 
advertised  a  bankrupt? — Yes,  precisely;  and  that  in  the  event  of  the  order  being  discharged, 
it  should  be  at  the  expense  of  the  petitioning  creditor. 

40.  With  a  view  to  securing  the  debtor,  in  some  respects,  should  the  petitioning  creditor 
in  your  opinion  enter  into  the  bond  which  he  now  does  in  Quality  Court  ? — Or  some  instru- 
ment tantamount  to  it ;  the  bond  itself  may  not  be  objectionable.  I  think  the  party  should 
be  compensated;  that  mi^ht  be  beyond  the  extent  of  the  bond;  but  that  tne  judge,  in 
discharging  the  order,  shsul  have  the  power  of  reimbursing  the  debtor  in  the  payment  of 
costs,  not  leaving  him  to  his  remedy  at  law. 

41.  Chairman. — If  you  had  a  bond,  the  judge  might  award  something  within  the  amount 
of  the  bond  in  the  nature  of  damages,  but,  without  the  bond,  would  it  not  break  in  on 
principle,  to  enable  the  judge  to  award  something  ultra  in  the  nature  of  costs  ? — In  my 
^qpinion,  the  judges  in  such  a  court  ought  to  have,  as  much  as  they  can  have,  the  exclusive 
jurisdiction  in  matters  arising  in  their  court.  I  can  scarcely  conceive  a  case,  in  which  three 
jodges  might  not  be  able  to  award  to  a  man  compensation,  for  keeping  possession  of  his 
effects  for  four  or  five  days,  which  would  be  the  utmost. 

42.  Do  you  propose  any  other  mode  than  that  you  have  already  stated,  in  which  the  sup- 
posed bankrupt  is  to  have  summary  means  of  preventing  the  entry  of  the  messenger,  or  the 
advertisement  in  the  gazette  ? — No. 

43.  Do  you  propose  any  alteration  in  the  nature  or  operation  of  the  certificate  ? — I  do. 
I  think  the  grant  or  refusal  of  a  certificate  should  rest  entirely  with  the  three  iud^es, 
against  the  granting  of  which  any  of  the  creditors  might  have  an  opportunity  of  showing 
cause  before  a  given  day.  Many  creditors  really  mistake  the  purport  of  this  document ;  it  is 
merely  a  certificate  that  the  bankrupt  has  conformed  himself  to  the  laws  relating  to  bank- 
rupts;  it  in  no  respect  purports  to  be  a  certificate  of  his  good  conduct  prior  to  the  date  of 
his  fiat.  Whilst  the  power  is  with  the  creditors  it  becomes  a  premium  on  fraud,  for  I  am 
afraid  debts  have  been  proved  for  no  other  purpose  than  merely  to  enable  parties  to  sign  the 
certificate ;  a  little  creditor  often  becomes  a  great  tyrant  to  the  bankrupt,  and  either  in  the 
hope  of  grinding  from  him  some  paltry  gain,  or  to  satisfy  an  unforgiving  and  vindictive  spirit, 
he  holds  this  privilege  in  terrorem  over  me  unfortunate  debtor.  I  would  limit  the  time  for 
granting  the  certificate,  when,  if  refused  by  the  judge,  such  refusal  should  be  final;  but  I 
think,  as  there  are  degrees  in  crime,  so  we  ought  also  to  have  degrees  in  punishment.  I  should 
jTopose  that  the  judges  should  have  the  power  to  say  that  a  man  shall  not  have  his  certificate 
until  the  expiration  of  a  limited  period.  To  adopt  a  contrary  course  would  be  to  punish  all 
equally,  whilst  at  the  same  time  they  might  not  be  equally  deserving.  For  example,  the 
judges  might  determine  in  the  case  of  one — your  certificate  shall  not  be  granted  for  seven 
years — or  to  another,  for  five — or  one — or  six  months.  By  that  means  punishment  might  be 
awarded;  and  doubtless  the  judges  would  not  only  form  their  opinion  of  the  case  from  what 
they  knew  of  their  own  immediate  knowledge,  but  what  might  be  represented  on  showing 
cause  by  the  creditors.  Many  a  merchant  has  been  placed,  to  my  knowledge,  in  a  very 
uncomfortable  situation ;  he  has  been  applied  to  and  importuned  by  a  fraudulent  bankrupt  to 
sign  his  certificate ;  he  at  first  refuses,  but  again  and  again  the  importunity  increases^  and 
perhaps,  for  the  sake  of  the  mans  wife  and  family,  he  is  tempted  to  put  his  hand  to  that 
document  which,  as  a  merchant  and  a  man  of  business,  he  otherwise  would  not  have  done.  It 
therefore  places  the  creditor  in  a  very  diflScult  situation. 

44.  Supposing  so  large  a  change  as  that  you  have  been  contemplating  were  not  to  take  place, 
do  yow  thmk  any  bene6t  would  arise  from  enacting  that  a  certificate  should  never  be  granted 
until  after  the  first  audit,  and  then  that  it  should  be  granted  upon  the  consent  of  the  creditors, 
not  obtained  one  by  one  by  solicitation,  but  declared  at  a  public  nieeting  ? — ^That  would  be 
decidedly  a  very  extensive  improvement  upon  the  present  practice.  I  have  often  noticed 
meetings,  called  special  meetings,  at  the  expense  of  the  creditors,  for  no  other  purpose  than  to 
enable  them  to  sign  a  certificate  before  the  time  limited  for  the  audit  meeting  had  arrived. 
The  alteration  just  referred  to  would  have  the  efiect  of  preventing  those  meetings,  inasmuch  as, 
until  the  audit  the  bankrupt  would  not  be  in  a  situation  to  apply  for  his  certificate. 

45.  In  case  of  such  delay  of  the  certificate,  do  you  see  any  objection  to  giving  personal  pro- 
teetion  to  the  bankrupt  from  time  to  time  ? — Swwh  personal  protection  would  not  be  required 
according  to  my  view,  which  goes  to  abohsh  the  iraprisonnaent  in  all  cases  except  of  fraud. 

46.  Supposing  imprisonment  for  debt  still  to  continue,  do  you  see  any  objection  to  giving 
personal  protection,  in  the  discretion  of  the  judge  or  commissioner,  until  the  bankrupt  has  a 
fair  opportunity  of  obtaining  his  certificate?— I  think  such  a  course  would  be  highly  advan- 
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tageous^  and  that  such  protection  ought  to  extend  up  to  the  day  on  which  his  certificate  is 
«-■— "  allowed  and  available. 

|fr.  Thof.  Parker,        47    j^^  ^lUs, — In  the  event  of  the  certificate  not  being  allowed  or  available^  how  long  a 
Itth  Dee.  1839.     protection  would  you  suggest  should  be  given  to  him? — Until  the  adjudication  on  the  question 
of  the  certificate. 

48.  Mr,  Commissioner  Holroyd, — On  the  subject  of  the  certificate,  will  you  direct  your 
attention  to  a  few  observations  made  by  the  late  Mr.  Cooke,  before  the  Committee  of  the 
House  of  Commons,  in  1818.  He  says, — "  Upon  the  certificate — From  the  experience  I  have 
had,  I  think  the  certificate  is  the  great  ground  of  fraudulent  commissions ;  it  is  the  great 
inducement  to  bankrupts  to  concert  commissions  to  be  issued  against  them.  This,  I  think, 
might  in  a  great  degree  be  prevented ;  and  if  it  could,  it  would  follow  as  a  consequence  ths^ 
fraudulent  commissions  of  bankrupt  would  not  be  issued,  or  very  rarely.  I  should  propose  a 
certificate  to  be  granted  by  the  Commissioners  only,  and  allowed  by  the  Chancellor,  but 
limited  to  the  protection  of  the  person  of  the  bankrupt,  when  the  Commissioners  were  of 
opinion  that  the  bankrupt  had  made  a  full  disclosure,  and  had  not  been  guilty  of  fraud  in 
contracting  debts  or  disposing  of  his  property.  In  respect  of  such  certificate,  in  addition  to 
the  provisions  already  made  by  the  bankrupt  law,  it  does  appear  to  me  that  the  Insolv^it 
Act  would  form  a  very  fair  precedent  for  the  legislature  to  guide  itself.  There  appear  to  be 
provisions  in  the  Insolvent  Act  that  would  meet  almost  every  case  of  fraud  committed  by  a 
bankrupt  in  the  course  of  his  dealmgs  or  contracting  his  debts ;  frauds  which  ought  to  be 
punished  by  his  not  obtaining  his  certificate.  I  would  also  suggest,  in  case  the  bankrupt 
does  obtain  his  certificate  from  the  Commissioners,  in  consequence  of  his  fair  conduct  and  full 
discovery,  if  a  dividend  were  afterwards  made,  that  the  certificate  should  protect  his  property ; 
but,  in  the  first  instance,  that  it  should  protect  his  person  only :  and  I  would  suggest  that  that 
certificate  should  be  granted  by  the  Commissioners,  and  not  by  the  creditors.  The  House 
might  provide,  if  they  thought  right,  for  a  gradation  in  respect  of  the  protection  of  property ; 
that  is  to  say,  that  it  should  be  protected  in  proportion  to  the  amount  of  the  dividend  ;  that  a 
small  dividend  should  protect  a  small  amount  of  property,  and  a  better  dividend  the  whole. 
I  have  also  thought  there  may  be  cases  in  which  there  might  be  no  dividend,  and  yet  that 
might  not  be  the  fault  of  the  bankrupt ;  that  circumstances  might  occur  which  would  dissipate 
the  property ;  and  therefore  I  propose  (supposing  the  bankrupt  to  have  obtained  a  certi- 
ficate for  his  person)  that  in  case  no  dividend  should  be  made  after  a  certain  time  (such  time 
as  the  Conmaittee  might  think  right),  the  creditors,  either  the  whole  of  them,  or  such  a  pro- 
portion of  them  as  might  be  determined,  should  have  the  right  of  granting  the  certificate  to 
protect  the  future  property  as  well  as  the  person."  The  suggestion  is  this : — '^  That  the  cer- 
tificate should  be  immediately  granted  on  a  fair  discovery ;  should  not  be  granted  without  a 
fair  discovery ;  and  that  the  creditors  should  have  no  voice  in  it,  because  it  ought  not  to  be 

Sut  to  their  humanity  whether  they  will  grant  such  a  certificate  or  not ;  that,  in  the  event  of  a 
ividend  being  made,  a  certificate  should  be  granted,  still  without  regard  to  the  opinioa  of  the 
creditors,  but  that  their  opinion  should  be  taken  after  a  certain  time  if  no  dividend  were 
declared ;  for  then  it  would  be  for  the  creditors  (having  had  a  fair  opportunity  of  considering 
the  conduct  of  the  bankrupt  and  the  situation  of  his  afiairs)  to  determine  whether  it  be  fair 
and  right  he  should  have  his  certificate,  notwithstanding  a  dividend  had  not  been  made. 
When  a  trader  found  that  he  could  not  obtain  a  protection  of  his  future  property,  and  that  all 
he  could  obtain  would  be  the  protection  of  his  person  by  fair  conduct,  I  think  that  would  be 
a  great  check  to  fraudulent  commissions ;  and  it  undoubtedlv  would  lead  very  much  to  divi- 
dends under  a  commission,  because  the  bankrupt  would  see  that,  by  providing  a  fund  for  the 
payment  of  his  creditors,  stopping  before  the  e^austion  of  all  his  funds,  he  would  be  entitled 
to  the  full  effect  of  a  certificate."  Do  you  think  that  making  that  sort  of  condition  with  r^ard 
to  a  certificate,  that  it  should  not  be  granted  until  a  certain  dividend  were  paid,  and  msSiin^ 
that  ^ant  in  some  measure  depend  on  the  amount  of  the  dividend,  would  be  advisable  and 
would  have  the  effect  of  preventing  the  trader  going  on  until  he  had  dissipated  everything, 
and  make  him  come  to  his  creditors  at  the  time  he  really  ought  to  come  and  divide  his  pro- 

r^rty  fairly  ? — I  have  not  had  the  opportunity  of  seeing  what  Mr.  Cooke  there  states,  nor  have 
heard  it  before ;  but  I  concur  in  many  of  his  propositions.  At  the  same  time,  I  think  the 
bankrupt  would  be  placed  in  a  situation  of  great  difficulty,  if,  for  want  of  any  dividend  at  allj 
he  were  to  be  visited  with  any  punishment ;  because,  to  say  that  a  man  shall  not  recommenoe 
business  until  a  dividend  to  a  certain  amount  is  paid,  would  be  placing  him  unjustly  in  a  situ- 
ation which  might  not  depend  upon  him ;  therefore,  the  non-payment  of  a  dividend  ought  not 
to  operate  to  his  prejudice. 

49.  Do  you  think  the  granting  the  certificate  ought  in  any  measure  to  depend  on  the 
bankrupt  having  stopped  at  a  late  period,  that  is,  supposing  at  a  certain  period  he  found  he 
could  not  go  on,  and  that  he  might,  if  he  stopped,  pay  a  fair  dividend,  would  he  be  equally 
entitled^  if,  instead  of  stopping  at  that  period,  he  were  to  go  on  disposing  of  almost  everything 
and  then  come  to  the  Court  ? — I  think  that  would  be  better  left  to  the  discretion  of  the 
judges,  than  to  lay  down  any  rule  which  cannot  apply  to  many  of  the  circumstances  which 
may  exist. 

50.  Mr.  Ellis, — Is  not  the  system  of  allowance  made  with  a  view  to  induce  the  bankrupt  to 
make  an  early  surrender  of  his  effects,  before  the  property  is  so  dissipated  as  to  make  no 
dividend  available  ? — No ;  the  allowance  to  the  bankrupt  is  for  maintenance  during  the  pro- 
ceedings, and  a  per  centage  in  the  event  of  his  net  estate  realizing  a  certain  dividend  of  so 
much  in  the  pound ;  if  his  creditors  should  receive  so  much  in  the  pound,  he  is  to  receive  a 
certain  per  centage  on  the  net  proceeds  of  his  estate. 

51.  Is  not  that  an  encouragement  to  debtors  to  make  an  early  surrender  of  their  effects  to 
^heir  creditors? — Decidedly;  in  some  cases  the  allowance  is  very  handsome. 
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52.  Chairman. — Perhaps  if  the  ^ility  of  obtaining  the  certificate  were  dependent  upon 
the  amount  of  the  dividend,  that  would  be  a  more  direct  inducement  ? — Doubtlessly.  Th""^  ««»* 

53.  Have  you  had  any  experience  of  trust-deeds  ? — Considerable.  Tno«.  raiwfii 

54.  Will  you  state  to  the  Commissioners  your  opinion  as  to  the  comparative  advantages  oi      ^^^  ^^*^  l^^9» 
trust-deeds,  and  other  modes  of  administering  insolvent  estates?-—!  have  always  found  that 
trust-deeds,  or  deeds  of  assignment,  conferred  but  very  limited  powers  upon  the  trustees,  and 

never  the  power  to  examine  witnesses,  or  the  party  himself,  touching  the  property.  I  think  I 
seldom  knew  a  case  in  which  the  want  of  the  powers  peculiar  to  the  Courts  of  Bankruptcy 
were  not  severely  felt  under  an  assignment ;  indeed,  I  think  it  is  generally  the  rule  never  to 
take  a  trust-deed,  except  where  it  is  obvious,  from  the  simpUcity  of  the  case,  the  small  number 
rf  creditors,  or  the  reducibleness  of  the  assets  in  a  short  time  into  money ;  these  are  greieit 
ioduoements  to  dispense  with  the  powers,  which,  in  fact,  may  not  be  required  for  the  parti- 
cular case.  This  seems  to  be  a  rule ;  it  has  been  a  rule  with  me  in  my  practice,  and  I  have 
found  it  also  a  rule  among  merchants  who  are  in  the  habit  of  acting  on  deeds,  that  in  a  case 
where  there  is  nothing  which  it  would  be  desirable  for  the  powers  of  a  Court  of  Bankruptcy  to 
act  on,  they  are  had  recourse  to ;  but  they  are  always  unsatisfactory ,  inasmuch  as  you  haye 
not  the  oath  of  the  party  that  he  has  given  up  all  his  property :  you  have  no  means  of  suing 
but  in  the  man's  name,  and  he  may  disavow  the  action,  which  he  frequently  does ;  he  may 
still  continue  to  collect  debts,  which  he  frequently  does.  In  short,  unless  the  man  making  a 
surrender  of  his  property  by  a  trust-deed  is  an  honest  and  upright  man,  we  seldom  find  that 
an  advantageous  mode  of  winding  up  his  afiairs. 

55.  As  against  the  trustees  there  is  no  remedy  except  by  resorting  to  the  Court  of  Chan- 
cery ? — ^None  at  all.  Supposing  the  creditors  to  be  dissatisfied  with  the  conduct  of  the  trustee — 
supposing  the  trustee  to  be  possessed  of  funds  which  he  refuses  to  divide — you  have  no  means  of 
getting  at  those  funds,  or  of  making  him  account,  but  by  filing  a  bill  in  a  Court  of  Equity. 
There  are  some  houses  that  make  it  a  rule  never  to  sign  a  trust-deed.  They  say,  "  We  wiE 
take  our  dividend,  if  you  bring  it  to  us  at  the  time,  and  will  give  you  a  discharge,  but  we  will 
never  sign  a  deed  which  is  immediately  to  go  out  of  our  power  and  over  which  we  can  have 
DO  control.  It  is  not  usual  to  make  copies,  or  even  a  counterpart ;  the  trustee  possesses  him- 
self of  that  which  it  is  necessary  to  produce  against  him  if  you  proceed  at  all. 

56.  Supposing  the  court  better  constituted  for  the  protection  of  creditors  in  all  its  branches, 
are  you  of  opimon  that  the  jurisdiction  over  trustees  for  the  benefit  of  creditors  should  be 
given  to  that  Court  ? — I  am ;  and  I  think  we  should  then  have  as  large  a  sum  of  money,  or  a 
considerable  sum  of  money,  from  old  trustees,  and  under  old  trust-deeds,  as  we  have  had 
under  old  commissions. 

57.  Have  you  the  means  of  stating  the  relative  cost  of  this  mode  of  proceeding  by  trust- 
deed  or  by  bankruptcy  ? — I  have ;  the  costs  will  vary  considerably  according  to  the  case.  A 
small  trust-deed,  for  ordinary  purposes,  is  prepared  at  the  expense  of  four  guineas — that  is  the 
usual  charge ;  it  must  now  be  advertised  under  the  statute,  for  which  there  will  be  an  extra 
diarge  of  two  guineas  more.  If  the  assignee,  which  is  very  seldom  the  case,  should  proceed 
to  collect  in  the  estate  himself,  the  estate  will  be  put  to  comparatively  small  expense;  but  if  he 
should  employ  for  that  purpose  cm  accountant  or  solicitor,  which  he  frequently  does,  then  the 
expenses  of  getting  in  the  estate  amount  to  a  considerable  sum.  Frequently  in  a  small  case 
where  there  is  an  act  of  bankruptcy,  and  a  good  petitioning  creditor's  debt  and  a  trading, 
bankruptcy  is  avoided  and  a  trust-deed  is  resorted  to,  for  the  express  purpose  of  saving  the 
present  expense  of  obtaining  the  fiat  under  the  existing  law.  I  could  mention  several  cases^ 
where  the  estates  are  small,  in  which  the  solicitor's  bill  has  not  amounted  to  more,  on  an 
average,  than  ten  guineas,  but  frequently  only  seven  or  eight.  I  should  take  the  maximum  to 
be  ten  guineas,  whereas  under  a  fiat  the  expense  of  the  solicitor  alone,  considering  the  enor- 
mous fees  we  now  pay  before  we  can  have  an  adjudication,  amount  to  a  considerable  sum,  to 
say  nothing  of  the  ofiBcial  assignee,  and  other  expenses  incident  to  the  Court;  these  are  the 
siDall  cases,  and  but  for  those  small  cases  we  should  rarely  have  trust-deeds  executed. 

58.  You  have  mentioned  the  expense  of  advertisements^ — do  you  consider  that  the  expenses 
of  advertisements  and  charges  for  the  Gazette  might  be  materially  reduced  ? — The  language 
of  the  statute  at  present  requires  that  a  certain  form  of  advertisement  shall  be  adopted  ror 

-trust-deeds;  the  Act  also  requires  that,  besides  the  Gazette,  you  shall  advertise  in  a  public 
newspaper.  The  charge  for  the  Gazette  is  generally  in  the  proportion  of  one-third  more  than 
the  charge  for  publishing  in  a  newspaper,  but  where  the  insolvent  resides  in  town,  you  are  not 
only  obliged  to  advertise  in  the  Gazette,  but  in  two  daily  newspapers,  which  also  increases 
the  expense.  I  think  if  the  name  of  the  bankrupt,  the  name  of  the  trustee,  and  the  name  of 
tlie  solicitor  witnessing,  were  merely  inserted  in  separate  columns,  you  might  save  something 
is  the  length  of  the  advertisements,  and  consequently  in  the  payment;  and  an  advertise- 
flMBt,  which  now  might  cost  two  guineas,  might  be  reduced  by  these  means  to  about  1/.  10^. 
m\L 

59.  Might  not  something  be  done  by  a  certain  heading,  and  afterwards  a  specification  of  the 
particular  persons,  as  is  now  done  with  the  insolvent  debtors  ?— Doubtlessly — and  then,  instead 
•f  the  expense  of  2Z.  2s.,  we  might  have  an  advertisement  inserted  for  5.^. 

60.  Mr.  Commissioner  Holroyd, — Your  opinion  is  that  trust-deeds  in  small  estates  are 
zcwrted  to  in  consequence  of  the  expense  of  administering  such  an  estate  in  this  Court  ? — Yes, 
atjpiesent 

d1.  If  that  expense  were  reduced,  or  done  away  with  altogether,  in  your  opinion  such 
Mtatci  would  be  administered  here  in  preference? — I  should  say  always;  in  very  few 
iaa>snrpH>  I  think,  would  an  assignment  be  taken  or  ac^ed  upon.  There  is  another  reason 
perfaape,  causes  the  mode  by  assignment  to  be  more  acted  upon.    An  assignment  is 
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« 


^xamimUons.      an  act  of  bankruptcy  ;  that  assignment  is  fre(|uently  made,  with  not  the  slightest  intention  of 

winding:  up  the  aflFairs  of  the  insolvent  imder  it,  but  merely  to  operate  as  an  act  of  bankruptcy. 

Mr.  Thos.  Par&er,       62.  It  is  merely  a  preliminary  step  ? — ^Yes ;  and  frequently  such  assignment  is  aderwards 
10th  Dec.  1839.      acted  upon  where  the  estate  is  very  small. 

63.  Mr,  Ellis. — Do  you  find  great  difficulty  in  procuring  an  act  of  bankruptcy  since  the 
abolition  of  imprisonment  for  debt  on  mesne  process  ? — Great  difiSculty. 

64.  Are  these  assignments  frequently  acted  upon  in  consequence  of  the  ditficulty  of  proving 
any  other  act  of  bankruptcy  ?— They  are. 

65.  When  the  law  of  imprisonment  was  in  use»  persons  forced  their  debtors  by  the  fear  of 
arrest  to  do  an  act  which  constituted  an  act  of  bankruptcy  ? — Yes ;  by  the  continual  fear  of 
bein^  arrested  he  was  induced  to  leave  his  house — to  secrete  himself— rto  be  absent  when  a 
creditor  was  expected — and  that  was  an  act  of  bankruptcy.  In  consequence  of  the  present 
state  of  the  law,  we  frequently  have  recourse  to  the  expensive  mode  of  getting  an  assignment 
for  no  other  purpose  than  to  place  upon  the  file  of  the  proceedings  a  documentary  act  of 
bankruptcy,  if  I  may  so  speak,  that  will  afterwards  be  a  guarantee  to  warrant  the  proceeding, 
and  which  will  not  depend  upon  the  testimony  of  parties  whom  it  may  be  diflScult  at  a  sub- 
sequent period  to  find.  That  expense,  therefore,  of  four  guineas  is  frequently  incurred  where 
it  would  be  useless,  and  is  useless,  but  for  that  purpose, 

66.  Would  you  suggest,  in  the  event  of  your  ideas  relative  to  summoning  the  debtor  before 
the  court  with  a  view  to  making  him  bankrupt  not  being  carried  into  execution,  some 
new  mode  by  which  a  man  should  commit  an  act  of  bankruptcy,  and  which  would  give  to  the 
creditors  a  power  of  making  him  bankrupt  for  some  other  cause  ? — Yes,  I  have  stated  that  I 
feel  the  gieatest  difficulty  in  suggesting  the  making  a  new  act  of  bankruptcy ;  but  I  do  think 
that  if  the  1st  and  2d  of  Victoria  were  carried  out  in  the  way  1  have  stated,  that  a  creditor 
should  serve  an  affidavit  of  his  debt,  actually  due,  upon  the  debtor,  giving  him  notice  at  the 
same  time  that  the  commissioners  or  judges  will  proceed  at  the  end  of  a  certain  time,  there 
would  be  a  very  great  facility  towards  the  creditors  getting  speedy  possession  of  the  effects  of 
an  insolvent  debtor. 

67.  Are  you  aware  that  it  is  the  practice  with  houses  of  business  to  give  credit  for  a  definite 
period  on  their  goods,  and  to  draw  bills  against  such  goods  upon  their  debtor  ? — I  am. 

68.  Do  you  know  whether  it  is  sometimes  the  case  that  the  creditors  are  aware  that  the 
person  so  obtaining  those  goods  and  that  credit  is  disposing  of  those  goods  at  a  considerable 
loss  with  a  view  to  defraud  his  creditors,  and  yet  that  they  have  no  power  or  remedy  against 
him  ? — I  am  aware  that  that  has  frequently  taken  place. 

69.  Would  you  suggest  that  it  would  be  proper,  in  the  event  of  such  obvious  intention  of 
fraud,  that  some  power  should  be  siven  to  the  creditor  against  the  debtor,  by  summoning  him 
before  the  supposed  new  court  ? — I  see  the  want  of  some  special  remedy  for  that  evil,  but  I  feel 
a  difficulty  in  suggesting  any  except,  as  I  have  stated  in  the  early  part  of  my  examination,  the 
summoning  before  the  Commissioners  a  debtor  who  is  committing  some  sort  of  act  of  bank- 
ruptcy. 1  am  aware  that  is  very  indefinite,  but  I  feel  a  difficulty  in  going  further.  The 
Commissioners  would  have  the  power  to  call  upon  the  man  to  show  cause  why  he  should  not 
immediately  be  declared  a  bankrupt ;  but  at  the  same  time  I  would  not  give  the  right  to  any 
creditor,  whose  bill  was  not  due,  to  make  any  such  application,  unless  it  were  clear  to  the 
judges  that  the  debtor  was  acting  a  fmudulent  part. 

70.  Would  you,  in  the  event  of  a  creditor  conceiving  he  had  a  clear  and  undisputed  case 
against  his  debtor,  of  an  intention  to  commit  fraud,  give  the  court  some  power,  if  he  shoul 
establish  the  fact,  to  arrest  such  creditor  ? — I  would.     I  think  such  power  would  be   indis* 
pensable  for  the  security  of  the  creditor. 

71.  Are  you  aware  that  any  facilities  have  been  oflFered  to  fraudulent  debtors  by  the  Act  of 
the  2nd  and  3rd  of  Victoria,  cap.  29?— Yes. 

72.  Do  you  conceive  that  Act  has  been  prejudicial  to  the  interests  of  the  fair  trader  ?— 
Most  ruinous,  in  its  consequences. 

73.  Will  you  state  the  grounds  on  which  you  have  formed  that  opinion  ? — Several  cases 
have  happened  within  my  own  experience  since  the  passing  of  the  Act,  which  came  into 
operation  on  the  19th  of  July  last.     I  could  state  those  cases,  with  the  names  of  the  parties 
and  amounts  in  each  case,  if  required  to  do  so.     At  present  I  shall  generally  refer  to  them. 
By  that  Act  of  Parliament  ''all  executions  and  attachments  against  tlie  lands  and  tenements 
or  ^oods  and  chattels  of  such  bankrupt,  bona  fide  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed,  provided  the  person  or  persons  so  dealing  with  such  bankrupt^ 
or  at  whose  suit  or  on'whose  account  such  execution  or  attachment  shall  have  issued,  had  not, 
at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the  time  of  executinor  or  levying 
such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed.**      By 
this  change  a  fraudulent  trader  is  enabled,  at  any  time,  to  put  one  creditor,  to  the  exclusion  of 
the  rest,  or  even  an  accomplice,  into  the  possession  of  all  his  eflFects,  which  may  be  swept 
away  at  least  twenty-one  days  before  the  arm  of  the  law  can  interpose  a  check ;  when  such 
interposition  would  be  fruitless,  unless  the  creditors  could  show,  not  only  that  the  man  had 
committed  an  act  of  bankruptc}',  but  that  the  execution  creditor  had  notice  of  it      I  think, 
within  the  space  of  seven  days  in  the  last  month,  I  had  four  or  five  cases  that  came  under  this 
description  in  my  own  practice.     In  one  case  a  dealer,  in  a  town  in  Oxfordshire,  finding  him* 
self  in  embarrassed  circumstances,  and  being  pressed  by  his  London  creditors,  gave    to  his 
father-in-law  a  warrant  of  attorney ;  that  warrant  of  attorney  was  dated  the  21st  of  November  ; 
judgment  was  entered  up  on  the  22nd,  and  execution  was  entered  in  two  days  afterwards* 
under  which  the  sheriff  entered^  and  took  possession  of  all  the  elfects.    The  creditors,  who 
soon  found  out  what  was  going  on,  met  together;  but  because  the  man  had  committed  no  prior 
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act  of  bankruptcy^  they  were  obliged  to  stand  looking  on,  while  this  property  was  being  con-       i^T^p>ifiaf?ftt^«, 

verted  for  the  payment  of  only  one  creditor ;  and  they  have  since^  by  this  manoeuvre  on  the  

part  of  the  father-in-law,  been  driven  to  do  two  things ; — first  of  all,  to  accept  a  small  compo*    ^^'  Thos«  Parktr» 
sition ;  and  secondly,  to  admit  the  father-in-law*s  debt  to  be  a  just  debt,  which  they  altogether     .^^^^h  Dee.  1839. 
diluted,  it  having  originally  been  founded,  as  they  contend,  on  a  gift  to  his  son-m-law ;  and 
the  affairs  are  now  being  wound  up  under  that  arrangement. 

74.  So  that  it  is  possible,  by  fraudulent  concoction  on  the  part  of  the  debtor,  to  compel  his 
creditors  to  come  into  his  own  terms  ? — Precisely  so ;  and  I  have  had,  in  the  course  of  my 
practice,  ap^cations  made  by  parties  about  to  fail,  wishing  to  protect  their  friends  under 
that  Act  of  Parliament.     I  had  such  an  application  yesterday.     I  will  give  another  case.     A 
trader  in  the  north  of  England,  in  the  course  of  the  summer,  felt  himseir  under  embarrass- 
ments.    He  came  to  London,  and  prevailed  upon  the  large  traders  to  receive  bills  with,  what 
he  called,  the  security  of  his  late  partner,  those  bills  all  being  made  payable  on  the  4th  of 
November.     Finding  that  he  had  satisfied,  for  the  present,  the  importunities  of  the  London 
creditors,  he  continued  receiving  the  cash  for  the  sale  of  his  goods,  appropriating  that  just  as 
he  thought  prtoer,  but  making  no  payment  to  the  London  creditors ;  and  in  the  early  part 
of  November,  I  think  the  1st  day  of  the  month,  he  travelled  to  a  great  distance  into  a  neigh- 
bouring county ;  he  there  found  a  man  that  he  had  not  seen  before,  who  happened  to  be  a 
man  bearing  the  debtor's  own  name,  but,  I  understand,  no  relation ;  and,  with  a  view  of 
securing  three  or  five  of  his  own  relations  and  friends,  who  had  only  become  surety  for  him  and 
had  not  yet  been  called  upon  to  pay  the  debts,  he,  on  the  2d  November  last,  gave  a  warrant 
of  attorney  to  this  man ;  it  was  dispatched  up  to  London,  judgment  was  signed  on  the  4th, 
and  execution  immediately  followed  for  the  amount  of  between  2,000/.  and  o,ObOL,  and  the 
sheriff  took  possession ;  the  creditors,  whose  bills  were  not  returned  until  the  5th,  filed  their 
affidavit  under  the  statute,  and  were  waiting  the  twenty-one  days,  whilst  the  sale  by  auction  of 
the  effects,  taken  under  this  warrant  of  attorney,  was  to  take  place  before  their  eyes  on  the 
morning  of  the  6th.     The  sale  fortunately  was  stopped  by  a  notice  to  the  sheriff,  who  then 
required  security  before  proceeding  to  the  sale.    A  bankruptcy  has  since  ensued,  but  of  what  the 
act  of  bankruptcy  consisted  I  am  not  aware.  The  whole  transaction  was  to  defeat  the  creditors, 
and  the  guilty  parties  are  about  to  be  indicted.    One  reason  for  the  adoption  of  this  course  by 
a  bankrupt  towards  a  creditor  whom  he  wishes  to  prefer  is  this :  that  having  left  no  estate,  he 
supposes  no  creditor  will  be  so  foolish  as  to  take  so  expensive  a  proceeding  as  the  issuing  of  a 
fiat  when  there  is  literally  no  estate  to  pay  the  costs  of  it.     I  will  take  another  case,  and  I 
think  this  is  one  of  the  first  cases  that  have  happened  since  the  Act  received  the  Royal 
Assent     A  London  trader  was  proceeded  against  for  a  debt  of  32/. — ^the  debtor  consented 
to  a  judge^s  order  that  judgment  should  be  given  against  him  on  a  certain  day  if  default 
should  then  be  made  in  payment— -de&ult  was  made — and  on  the  7th  of  August  the  sheriff 
entered  under  an  execution.     On  the  24th »  a  docket  was  struck,  the  sheriff  still  being  in  pos- 
session, and  not  having  proceeded  to  a  sale.     On  the  26th,  a  fiat  was  issued.     On  the  27th, 
the   trader  was  a  bankrupt,^  the  sheriff  still  being  in   possession,  not  having  sold.     The 
execution  creditor  refused  to  go  out  from  the  premises,  and  to  allow  the  messenger  to  take 
possession.  They  both  continu^  in  possession  tiU  the  opinion  of  a  gentleman  at  the  bar  could 
be  obtained  upon  the  subject,  the  point  being,  if  there  was  no  prior  act  of  bankruptcy,  I  mean 
prior  to  the  execution,  whether  under  the  words  of  the  statute  "  executed  or  levied"  the 
execution   creditor  could   contend  that  a  levy   had  been  made — ^the  petitioning  creditor 
contending  that  the  making  of  a  levy  implied  the  absolute  raising  of  the  money.     Several 
cases  were  cited,  but  the  opinion  of  the  counsel  was,  that  under  the  Act  of  Parliament  the 
execution  creditor  was  clearly  entitled  to  be  paid  in  full— and  the  messenger  was  discharged. 
The  other  case  I  have  not  yet  had  time  to  commit  to  manuscript,  for  it  happened  but  three 
days  ago  in  a  large  town  in  Berkshire.     A  father  and  son  who  were  drapers,  finding  them- 
selves in  embarra^ed  circumstances,  but  giving  no  intimation  of  it  to  their  creditors,  were 
aerred  with  process  at  the  suit  of  two  fnends,  to  whom  they  were  largely  indebted,  upon 
which  process  the  debtors  suffered  judgment  by  default.     The  sheriff  came  into  possession  for 
800A,  and  was  about  proceeding  to  a  sale  of  the  stock,  when  the  London  creditors  were 
wkimed  of  what  was  passing.    Those  creditors,  finding  no  act  of  bankruptcy,  and  that,  in 
order  to  inake  the  men  bankrupts,  it  woidd  be  necessary  to  file  an  affidavit  under  the  statute 
and  wait  the  twenty -one  days,  consulted  a  professional  gentleman  on  the  subject,  and,  under 
his  advice,  came  to   the  determination   as   they  were  altogether  without  remedy,  to  take 
anything  that  the  parties  might  offer.     They  have  been,  therefore,  forced  into  a  small  com- 
position, although  it  is  supposed  that  the  parties  are  well  able  to  pay  more,  if  not  20«.  in  the 
pound.     Another  case,  in  a  market-town  in  Sussex,  has  occurred  within  my  experience  since 
the  passing  of  the  Act,  where  two  parties  in  trade  gave  a  warrant  of  attorney  to  the  father- 
m-law  of  one  of  them,  on  which,  judgment  was  entered  up,  and  an  execution  placed  upon 
the  effects  for  a  sum  of  money  equal  to  their  amount,  and  then,  and  not  till  then,  they  came 
wnd  asked  their  creditors  to  make  an  arrangement,  there  being  nothing  in  prospect  in  the  case 
•r  a  refusal  but  absolute  insolvency.     It  is  my  opinion,  that  a  warrant  of  attorney  ^ven  by 
a  debtor  ought  to  be  notified  pubUcly,  and  to  be  inoperative  until  a  certain  time  after  that 
tetiieation. 

75.  Was  not  that  the  old  law  ? — No ;  under  the  existing  law,  which  requires  a  warrant  of 
ittomey  to  be  filed,  the  filing  is  easily  avoided.  The  Lemguage  is,  that  he  shall  file  a  copy, 
cr  the  warrant  of  attorney  itself,  within  21  days,  or  enter  up  a  judgment.  Now,  a  debtor  who 
wUiet  to  give  a  preference,  does  dot  file  the  warrant  of  attorney,  but  he  at  once  enters  up  the 
judgment,  so  that  in  searching  under  the  Warrant  of  Attorney  Act,  access  is  had  to  a  printed 
boM,  which  is  kept  in  compliance  with  the  provisions  of  the  statute,  but  .in  that  book  the 
jmigmtatB  are  not  entered.    I  think,  by  providing,  that  no  execution  shall  be  valid  against 
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the  eflfeets  of  a  bankrupt,  unless  the  execution  creditor  shall  be  in  the  receipt  of  the  proceeds 

of  his  execution  a  certain  time   before  the  date  of   the  bankruptcy,  we  should  entirely 

llr.  Hkm.  Psrka%  brio^  wmrants  of  attorney  into  disuse.  In  my  opinion,  an  execution,  in  any  manner 
HHi  Dse.  18d9.  obtained,  by  which  one  creditor  makes  20s.  in  the  pound  upon  his  debt,  whilst  others  are 
obliged  to  submit  to  a  poundage  from  the  wreck  of  the  estate,  is  manifestly  a  preference 
whidi  ought  not  to  exist.  We  have  hitherto  considered  security  by  warrant  of  attorney  the 
best  personal  security  that  a  man  can  give.  There  are  houses,  however,  of  business  of  great 
extent  in  the  City  of  London  that  will  not  receive  such  an  instrument,  if  even  offered  to  them ; 
and  they  make  it  a  rule,-  the  moment  they  discover  that  such  an  instrument  has  been  executed 
by  any  customer,  immediately  to  close  his  account  There  are  other  traders  in  the  country 
who  advance  money  upon  the  security  of  warrants  of  attorney  to  people  having  no  possible 
means  of  repayment,  except  through  the  results  of  their  skill ;  and  I  particularly  know  this 
to  be  the  case  since  the  passing  of  the  Act  of  Parliament  to  which  I  have  last  alluded,  for  it 
is  now  considered  a  security  that  nothing  can  defeat,  provided  the  borrower  will  keep  faiA 
with  the  lender  in  not  committing  an  act  of  bankruptcy,  and  giving  the  lender  notice  of  such 
an  act 

76.  Mr.  Ellis, — Is  it  not  the  case  before  houses  of  business  give  credit  to  a  party  requiring 
such  credit,  to  make  inquiries  in  the  first  instance  as  to  the  manner  in  which  he  derives  the 
funds  with  which  he  is  to  commence  business  ? — Such  is  the  constant  practice. 

77.  Is  it  not  sometimes  the  case  that  an  answer  is  received,  stating  that  the  man  has  a 
bondjide  capital? — Frequently  such  is  the  case. 

78.  Withqpt  any  intimation  of  course  of  the  borrowing,  but  when  the  trader  fails,  then  a 
claim  is  set  up  which  there  is  good  reason  to  suppose  is  in  respect  of  the  same  sum  originally 
advanced  ? — Yes,  contending  that  there  is  a  running  account  between  the  parties,  and  that 
upon  that  running  account  the  sum  of  money  claimed  has  subsequently  accrued. 

79.  Mr.  Hawes, — When  you  suggested  that  warrants  of  attorney  should  be  published, 
that  is  to  say,  that  they  should  be  open  by  some  arrangement  or  other  to  all  men  of  business^ 
and  when  at  the  same  time  you  state  that  the  publication  of  warrants  of  attorney  in  that  way 
would  tend  to  bring  them  into  disuse  altogether,  will  you  inform  the  Commissioners  what  you 
would  suggest  as  an  equivalent  security  to  that  class  of  persons  who  advance  money  bondjide 
to  individuals  simply  on  the  ground  of  their  probable  skill  and  ability  in  business  ? — I  feel 
rreBt  difficulty  in  suggesting  anything  more  than  a  man*s  personal  security^  and  I  think,  even 
dispensing  with  the  publicity  of  such  a  document  as  a  warrant  of  attorney,  if  the  law  were  so 
altered  as  to  make  executions  of  whatever  description  invalid  unless  the  moner  had  been 
levied  raised  and  paid  over  a  certain  time  before  the  man*s  bankruptcy,  the  evil  would  be 
remedied. 

80.  Might  not  there  be  a  summary  process  of  the  nature  of  an  injunction  to  restrain 
execution,  either  in  any  new  Court  that  may  be  established,  or  of  any  Commissioners  pos- 
sessing power  derived  from  that  Court,  living  in  the  country,  and  would  not  that,  in  point  of 
fact,  be  one  means  of  preventing  fraudulent  preferences  ? — At  present  it  is  the  duty  of  the 
sheriff  to  sell  immediately,  which  he  may  do  on  the  day  of  taking  possession,  therefore  there 
would  be  no  opportunity  for  the  exercise  of  sudi  a  summary  inteiference  in  many  cases,  until 
after  the  goods  nad  actually  been  sold. 

81.  The  question  supposes  the  circumstance  that  the  party  has  no  credit  to  loee,  therefore 
there  woidd  be  ho  loss  of  credit  by  the  transaction.  The  object  I  have  in  view  in  adiing  the 
question  is  simply  to  secure  the  means,  in  the  case  of  an  alleged  fraud,  of  that  fraud  being  proved 
or  admitted  before  a  competent  legal  officer,  would  it  not  be  desirable  that  execution  should 
be  stayed,  at  all  events  if  suspected  to  give  an  undue  preference  to  a  friend  by  some  summary 
means  ? — If  such  a  summary  process  could  be  applied  at  any  time  before  the  property  was 
realized  under  the  execution,  it  would  certainly  be  useful ;  but  from  the  time  of  tne  giving  the 
warrant  of  attorney  up  to  the  moment  that  the  creditor  thinks  proper  to  act  upon  it,  it  womd  be 
impossible  for  any  court  or  any  creditors  to  know  when  die  creditor  holding  it  means  to  put  it 
in  force. 

82.  Would  not  your  object  be  attained  not  so  much  by  the  publication  of  the  warrant  of 
attorney  as  by  some  official  notification  that  such  warrant  of  attorney  would  be  acted  upon  at 
the  end  of  so  many  days  ? — Such  a  notification  to  the  other  creditors  would  have  all  the  desired 
effect,  inasmuch  as  it  would  secure  to  the  creditors  an  equal  distribution. 

83.  Mr.  Ellis. — Do  you  think  that  it  would  be  desirable  in  some  cases  of  trading  that  a 
man  of  large  capital  should  be  allowed  to  advance  to  a  partner  a  portion  of  such  capital, 
making  known  by  some  public  means  the  amount  he  has  so  advanced,  and  that  his  liabiUty 
should  end  with  the  amount  so  advanced,  in  the  event  of  non-suocess  in  the  enterprise  f-^^I 
think  with  a  pubUc  notification  such  a  measure  might  be  beneficial. 

84.  Chairmcm. — Are  you  of  opinion  that  the  establishment  of  a  court  for  registration  of  all 
mortgages,  liens,  assignments,  and  judgments,  or  some  other  mode,  whereby  the  publicity 
sought  to  be  obtained  over  the  property  of  the  debtors  would  be  benefidal  ? — I  think  that,  in  au 
cases  where  such  an  instrument  was  executed  by  a  trader,  a  registration  of  it  would  be 
beneficial. 

85.  Mr.  Ellis. — Supposing  the  case  of  a  large  trading  concern,  and  that  at  a  nEiome&t  of 
great  commercial  distress  such  bouse  stood  in  n^  of  some  pecuniary  assistance  from  their 
bankers,  or  from  the  Bank  of  England,  is  it  desirable  that,  in  the  event  of  their  giving  title- 
deeds  to  an  estate  by  way  of  equitable  mortgage  to  their  bankers,  such  transaction  should  be 
made  known? — I  think  that  is  carrying  the  thing  too  far,  though  the  principle  is  the  sasM. 

86.  Mr.  Commissioner  Holroyd. — Some  of  the  cases  you  have  mentioned  under  the  late 
Act  of  Parliament  would  appear  to  be  cases  of  fraudulent  preference,  in  which  the  executions 
were  founded  on  judgments,  on  warrants  of  attorney,  or  cognovits,  given  by  way  of  firaudhileiit 
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preference,  and  the  executions  in  such  cases  would  not  have  been  protected  by  the  Act  of  Par^*       BicaniiMMeMj 
liament  ? — No ;  but  the  Act  of  Parliament,  by  throwing  the  onus  probandi  on  the  creditors^  — 

renders  it  exlremelv  dff&cuh:,  if  at  all  possible,  to  get  su£Bdent  information  to  enable  them  to    ^'*  ^'^^^^  Pirta^ 
csEtablish  whether  tnere  be  a  fraudulent  preference  or  not.  toth  Dise.  I§t9w 

87.  Then  I  understand  that,  in  your  opinion,  the  proviso  which  goes  to  exclude  from  the  pro- 
tection of  the  Act  of  Parliament,  payments  and  execntions  on  judgments,  on  warrants  of  attorney, 
or  cognovits,  by  way  of  fraudulent  preferences,  has  not  that  effect  ? — Not  at  all. 

88.  Chairman. — ^Your  remedy  by  bankruptcy  is  discouraged  or  stopped  m  limine  ? — Yes, 
in  limine. 

89.  That  is  the  only  mode  in  which  you  can  get  at  the  knowledge  of  a  fraudulent  pre- 
ference?—Yes,  and  the  feet  of  there  being  no  estate  is  sufficient  to  deter  the  creditors  from 
farther  inquiry.  This  leads,  very  naturally,  to  an  observation  that  the  expense  would  fidl 
solely  upon  the  petitioning  creditor.  It  has  always  occurred  to  me  as  most  extraordinary, 
that,  in  a  suit  instituted  in  Chancery  for  the  benefit  of  creditors,  no  creditor  can  come  in  under 
the  suit  without  undertaking  to  contribute  his  portion  of  the  costs :  not  so,  however,  in  bank- 
mptey ;  there  is^a  special  statute  to  the  contrary  ;  a  petitioning  creditor,  who  has  no  interest  of 
his  own  apart,  from  the  interest  of  the  general  body  of  creditors,  is  required  to  take  such  pn>» 
eeedings,  and  if,  after  fighting  the  battle  for  the  creditors,  he  is  beaten,  or  there  should  be  ne 
estate,  he  has  the  expense  to  pay.  I  would  refer  to  the  case  of  a  merchant  trading  to  India 
two  years  ago.     This  man  freighted  a  vessel,  called  the  '*  Roxburgh  Castle,"  with  a  cargo  of 

foods,  chiefly  consignments,  in  reference  to  which  he  incurred  debts  to  an  immense  extent, 
t  was  expected  that  his  assets  would  bear  some  proportion  to  the  amount  of  his  debts.  He 
was  made  a  bankrupt.  Assignees  were  chosen  by  the  great  body  of  creditors,  who  urged  the 
appointment  upon  two  ^entlemen^  in  consequence  of  their  supposed  capability  for  the  office. 
Those  gentlemen,  with  me  assistance  of  the  official  assi^nee^  have  been  working  for  nearly  two 

Crs,  doing  everything  that  was  possible  to  be  done,  m  India,  but  not  one  ferthing  of  assets 
been  realised,  or  is  expected  from  tfie  estate  ;  and  they  have  the  consolation  to  know  that 
diey  have  the  solicitors  and  messengers  bills  to  pay  out  of  their  own  private  purse,  these  bills 
amounting  to  something  under  100/.,  and  although  many  of  the  creditors  have  proved  their 
M)t8  under  the  fiat  for  the  purpose  of  participating  in  anything  to  be  realised,  they  refuse  to 
contribute  one  ferthing  to  that  expense. 

90.  Mr.  Ellis, — ^Wotild  you  suggest  that,  in  the  working  of  an  insolvent  estate,  in  the  event 
of  the  assets  not  being  sufficient  to  pay  the  solicitors'  and  the  messengers*  bills,  and  other 
necessary  expenses  attendant  upon  the  working  of  such  commission,  w  the  creditors  who 
have  proved  their  debts  should  be  liable  to  a  proportionate  payment  to  defray  such  expense  ? 
— I  should. 

91.  Do  you  think  that  wouM  be  just  and  equitable? — I  think  it  would  be  just;  but  at  the 
same  time  I  should  provide,  that  no  action  should  be  brought  without  the  special  sanction  of 
the  creditors,  who  had  proved  their  debts,  and  were  liable  to  pay  those  expenses ;  such  is  not, 
at  present  the  law ;  a  suit  in  Chancery  cannot  at  present  be  instituted,  I  believe,  without  the 
concurrence  of  the  creditors  under  the  fiat,  but  suits  at  law  are  continually  commenced  with- 
out any  consent  whatever  of  the  creditors. 

92.  Mr.  Commissioner  Holroyd. — ^With  reference  to  the  statute  of  the  2  &  3  Victoria, 
diap.  29,  your  opinion  is  to  be  collected,  that  it  does  in  point  of  fact  give  validity  to  pajrments 
iBade  by  bankrupts  beine  fraudulent  preferences  of  a  creditor  or  creditors  of  such  bankrupt, 
and  to  executions  founded  on  judgments,  on  warrants  of  attorney,  or  cognovits  given  by  bank-> 
rupts  by  wav  of  fraudulent  preference,  in  consequence  of  the  difficulty  of  proving  (and  that 
dnSculty  to  be  encountered  at  the  risk  of  costs  to  the  creditor)  that  such  payments  or  judg- 
ments are  made  or  given  by  way  of  fraudulent  preferences? — ^That  is  my  opinion. 

93.  That  though  the  intention  of  the  Act  was  only  to  protect  the  bona  fide  creditor,  it  does 
in  fact  protect  the  creditor  who  is  fraudulently  preferred  ? — Just  so — and  I  think  if  so  much  as 
relates  to  executions  and  attachments  were  repealed,  a  great  deal  of  evil  would  be  remedied. 

94.  Chairman. — Are  you  of  opinion  that  there  ought  to  be  power  in  the  Court  to  punish 
fraudulent  debtors  by  imprisonment  or  otherwise  ? — I  think  the  Court  ought  to  have  such  a 
power.     I  am  not  prepared  to  say  to  what  extent  I  should  recommend  it  to  be  carried. 

95.  Mr.  Hawes. — ^When  you  state  that  the  Court  should  have  power  to  punish  fraudulent 
debtors,  will  you  state  at  the  same  time  how  you  would  define  fraud  as  between  debtor  and 
creditor  ? — I  should  say  a  man  who  makes  away  with  his  property,  or  who  is  guilty  of  any 
act  of  dishonesty  towards  his  creditors,  would  be  properly  deemed  a  fraudulent  debtor. 

96.  In  point  of  fact,  would  you  introduce  into  the  bankruptcy  law  a  power  similar  to  that 
exercised  oy  the  commissioners  of  the  Insolvent  Court  over  insolvents  ?— There  are  many 
powers  possessed  by  the  commissioners  of  the  Insolvent  Debtors'  Court  which  would  be  very 
properly  exereised  by  the  commissioners  of  the  Court  of  Bankruptcy  against  fraudulent 
debtors. 

i!  97.  The  powers  with  a  view  to  the  punishment  of  fraudulent  or  dishonest  trading? — Pre- 
cMv. 

96.  Supposing  a  banker  to  feil,  who  has  been  living  in  great  extravagance,  and  to  pay  only 
6cf.  in  the  pound,  would  you  not  consider  that  a  case  coming  fairly  under  your  notion  of 
frvodulent  trading  ? — I  think  a  case  of  general  extravagance,  apart  from  any  particular  act 
oC itself  fraudulent,  immediately  preceding  his  insolvency,  ought  not  so  to  be  considered. 

99-  Can  you  conceive  the  case  of  a  banker  failing,  who  has  been  notoriously  extravagant, 
atri  paying  only  a  very  small  dividend,  without  at  the  same  time  supposing  that  something 
amounting  to  fraud  has  attended  his  transactions,  fraud  especially  upon  those  who  have 
deposited  money  in  his  hands? — It  would  be  difficult  to  say  that.     I  think  by  his  publicly 
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Skamimtioiifl.      living  an  extravagant  course  of  life,  he  would  in  effect  be  giving  notice  of  it  to  those  with 

If   fm, — Pftvir        whom  he  was  dealing. 

^x.  raoi.  ifaiKer,        jqq   js^^  ^^  ^^^  ^f  merchants  and  bankers  on  a  large  scale — do  you  or  not  think  that  the 

iota  Dio.  1W9.      Court  ought  to  have  some  power  to  punish  that  class  of  traders  who  carry  on  their  trade  to  a 

point  where  the  dividend  is  so  small  as  scarcely  to  amount  to  a  sum  worth  dividing  among 

the  creditors  ? — I  think  the  punishment  of  being  perpetually  without  a  certificate  would  be 

amply  sufficient  in  such  a  case. 

101.  Chairman. — Do  you  consider  that  the  case  of  a  banker,  knowing  himself  insolvent 
for  many  years,  and  yet  continuing  to  draw  from  his  house  for  his  expenditure  to  an  amount 
much  exceeding  the  profits  of  the  house,  and  continuing  to  the  last  moment  to  receive  deposits 
from  customers,  does  act  fraudulently  or  not  towards  his  creditors? — Decidedly  fraudulently; 
and  yet  it  is  a  fraud  of  such  a  nature,  that'  I  conceive  it  to  be  difficult  to  award  any  precise 
punishment  for  it. 

102.  Mr  Hawes, — Suppose  a  power  were  given  to  creditors,  under  such  circumstances,  to 
indict  simply  for  fraudulent  trading,  and  the  case  were  left  to  a  jury  to  decide,  guilty  or  not 
guilty,  there  being  some  punishment  attached  to  a  verdict  of  guilty,  what  in  vour  opinion 
would  be  the  expediency  of  such  a  provision  in  the  bankrupt  or  insolvent  law  of  this  country  ? 
«— I  think  such  a  provision  would  have  a  very  salutary  effect,  and  I  idiould  recommend  that 
the  judges  in  bankruptcy  should  have  the  pow^r  to  direct  such  an  issue  to  be  tried. 

103.  Or  power  to  empanel  a  jury,  and  try  it  before  themselves  or  others? — Yes,  I  think 
that  would  be  very  desirable. 

104.  You  would  then  give  a  Court  of  Commerce,  supposing  it  established,  the  power  of 
punishing  frauds  in  trade  generally  ?- — ^Yes,  without  asking  for  the  interference  of  any  other 
judicial  functionaries.  I  wish  to  confine,  within  its  own  circle  and  jurisdiction,  the  punish* 
ments  to  be  awarded  in  all  cases. 

105.  Mr.  Catnmissioner  Holrcyd. — Would  you  rather,  in  all  cases,  leave  it  to  a  jury  to 
determine  the  question  of  fraud  or  no  fraud,  or  to  the  judge  ? — I  think,  in  matters  of  so  much 
importance,  it  ought  to  be  by  a  jury.  It  would  affect  the  party's  character  through  life,  and 
be  a  matter  of  grave  moment. 

106.  Chairman. — Will  you  state  your  opinion,  whether  the  Commissioners  ought  to  have 
power  to  deal  in  all  disputes  between  assignees  and  all  persons  as  to  disputes  relating  to 
matters  concerning  the  bankrupt's  estates  where  the  parties  consent  ? — With  the  consent  of 
the  parties.  Even  ordinary  arUtrations  are  advantageous,  but  in  cases  of  bankruptcy  such  a 
course  is  a  great  saving  of  time  and  expense,  and  would  be  highly  desirable.  The  arbitra- 
tions as  at  present  conducted  are  very  expensive  proceedings,  whether  before  a  mere  commer- 
cial man  or  before  a  barrister.  We  have  in  arbitration  the  advantage  of  much  consideration^ 
and  the  examination  of  the  parties  and  their  books.  Legal  points  in  evidence  are  not  so  much 
looked  to  as  the  justice  of  the  case ;  but  the  fees  of  the  arbitrators,  and  the  consequent  attend- 
ances and  fees  of  solicitors  upon  them,  amount  to  a  considerable  sum  of  money.  The  public 
are  not  aware  of  the  extent  of  the  expense  of  arbitrations. 

107.  When  there  is  no  other  evidence  but  that  of  the  creditor  and  the  bankrupt,  ou^ht  the 
debt  to  be  admitted  to  proof  on  such  evidence  only? — At  present  the  mode  directed  by  the 
statute  for  making  proof  of  debts,  whether  by  a  petitionii^  creditor  or  other  creditor,  is 
strangely  at  variance  With  the  mode  of  proof  required  by  the  Courts  of  Common  Law.  There 
the  creditor  himself  can  prove  nothing,  and  there  his  testimony  is  altogether  excluded.  Even 
his  books  cannot  be  looked  at.  It  often  happens  that  the  clerks  and  assistants  of  the  creditor 
know  more  about  the  debt  than  the  creditor  himself;  nay,  he  frequently  receives  all  his  in- 
formation from  his  clerk  a  few  minutes  before  the  hour  of  proof.  Cases  are  often  occurring 
where  this  rule  operates  as  a  hardship.  A  creditor  may  be  out  of  the  kingdom  when  a  finsd 
dividend  is  made,  and  consequently  loses  its  benefit.  So  manifestly  inconvenient  is  this  state 
of  things,  that  some  of  the  country  commissioners  (I  can  name  them  if  required)  feeling  its 
injustice,  do  constantly,  to  my  personal  knowledge,  receive  proofs  by  the  oath  of  a  cleik,  a 
foreman,  or  an  assbtant.  This,  though  contrary  to  the  statute,  is  the  practice  with  them,  and 
they  assure  me  it  works  well,  though  they  acknowledge  that  it. is  contrary  to  law.  I  consider 
the  oath  of  the  creditor  should  be  sufficient  prima  facie  evidence,  or,  if  more  convenient,  that 
the  oath  of  his  clerk,  assistant,  or  book-keeper  should  answer  the  same  purpose.  For  the 
purpose  of  holding  to  bail  before  the  abolition  of  imprisonment  for  debt,  a  clerk  or  any  othor 
person  who  knew  that  the  debt  was  owing  usually  made  the  affidavit. 

108.  Mr.  Commissioner  Molroyd. — Supposing  this  case,  that  a  bankrupt  has  no  books 
whatever  of  his  trading,  various  creditors  come  to  prove  debts  against  him,  there  is  no  means 
of  knowing  whether  the  debt  be  a  bond  fide  debt  but  that  of  the  creditor's  oath.  Would  you 
in  such  a  case  think  it  advisable  to  admit  proof  of  his  debt  without  any  corroborative  evidence? 
— Certainly  not ;  and  at  present,  as  I  understand  the  law,  if  a  creditor  attempts  to  prove  a 
debt  for  which  there  is  nothing  to  corroborate  his  testimony,  either  by  the  bankrupt  nimself 
or  in  the  bankrupt's  books,  his  debt  would  not  of  necessity  be  received. 

109.  Supposing  the  creditor's  deposition  is  corroborated  by  the  bankrupt,  there  being  no 
books  or  anything  to  ascertain  the  validity  of  the  debt  but  the  deposition  of  the  creditor  and 
the  bankrupt  ? — i  should  again  refer  to  a  suit  in  Chancery  for  the  benefit  of  the  creditors  : 
there  the  creditor's  oath  of  the  debt  will  be  received  with  the  best  proof  he  is  able  to  give^ 
and  it  will  be  for  the  master  to  say  whether  or  not  that  is  satisfactory,  and  so  in  bankruptcy 
it  might,  as  it  now  does,  rest  with  the  Commissioners  whether  that  proof  should  be  received. 

1 10.  Chairman. — You  are  of  opinion  that  it  would  not  be  advantageous  to  establish  one 
inflexible  rule  for  the  production  of  corroborative  evidence? — I  think  such  a  rule  would  be 
productive  of  great  mischief. 
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111.  Mr.  Cmmissimer  Holroyd.—Ym  tliink  that  it  should  be  entirely  in  the  discretion  of  ExaniMfimk 
the  Court  to  decide,  under  the  circumstances^  whether  it  would  require  corroborative  evidence  ^  TK^irp  ^^ 
or  not? — Certainly;  a  party  under  such  circumstances  is  always  subjected  to  be  questioned  liT^?*!    *^^* 
by  the  Court,  or  by  creditors  in  attendance,  and  you  have  the  power  to  adjourn  the  examina-  ^™  *^^  ^^^« 
tion  as  often  as  you  please,  so  that  evidence  to  establish  what  the  truth  really  is  seldom  fails 

to  be  brought  forth.  I  think  to  require  that  a  creditor  should  be  corroborated,  would  operate 
as  a  very  great  hardship  on  many  parties  who  are  so  reserved  and  so  close  in  their  dealings, 
that  it  rarely  happens  other  people  are  acquainted  with  anything  relating  to  the  transaction  of 
the  debt,  and  that  in  protecting  the  estate  from  an  occasional  case  of  fraud,  we  should  be 
^ududing  from  right  to  dividends  a  very  large  class  of  persons  whose  debts  are  just  and  true. 

112.  You  are  of  opinion  it  must  be  left  entirely  to  the  discretion  of  the  Court,  under  all  the 
ciFCuiiistances  of  the  case,  what  evidence  it  shall  require? — ^That  is  my  opinion,  and  also  that 
it  should  not  be  absolutely  necessary  for  the  creditor  himself  to  attend  to  make  the  proof  as 
it  now  is,  but  proof  which  would  be  received  in  any  Court  of  Law  ought  surely  to  be  received 
in  a  Court  of  Equity. 

113.  ChairtMm. — ^Is  it  your  opinion  that  in  all  cases  a  trader  should  be  <^ompdled  to  deliver 
a  cash  account  of  the  last  year  preceding  his  failure  ? — ^That  would  suppose  that  all  debtors 
were  in  the  habit  of  keeping  books.  Now^.my  experience  teaches  me  that  that  is  not  the 
&ct ;  there  are  many  persons,  such  as  horse-dealers,  sheep-dealers,  and  persons  whose  busi- 
ness is  chiefly  transacted  at  country  fairs  at  a  distance,  who  do  not  keep  any  books.  I  am 
aware  of  much  to  be  said  upon  that  subject,  and  I  think  it  a  very  excellent  thing :  but  tx> 
require  that  every  man  should  deliver  a  cash  account,  would  be  requiring  that  which,  in  many 
cases,  cannot  be  done.  I  have  reason  to  believe  that  many  illiterate  persons  transact  business 
to  the  amount  of  many  thousands  a-year  who  keep  no  books.  A  case  came  to  my  knowledge, 
a  few  days  ago,  of  a  person  in  that  situation;  the  party,  who  is  a  very  rich  roan,  but  who  is 
ashamed  it  should  be  known  that  he  cannot  write,  or  that  he  writes  very  badly,  keeps  no  books 
of  any  description. 

114.  Would  not  a  prospective  enactment  induce  a  more  regular  keeping  of  books  by  per- 
sons who  hitherto  have  not  done  so  ? — Any  measure  which  snail  have  the  eSect  of  inducing 
parties  to  keep  books  must  be  a  desfrable  measure,  and  the  want  of  such  liooks,  if  vidted  with 
a  penalty,  some  mild  punishment,  might  have  the  effect  of  turning  the  attention  of  those  who 
do  not  keep  books  to  that  sulyect. 

115.  Mr.  Commissioner  Udroyd, — Have  you  had  much  experience  of  the  working  of  fiats 
of  bankruptcy  in  the  country? — 1  have. 

116.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts^  estates  in 
the  country  ? — No — quite  the  contrary.  ... 

117.  In  your  experience  have  the  dividends  been  comparatively  ismall,  and  made  at  later 
periods  than  in  bankruptcies  prosecuted  in  London  ? — Much  less,  and  seldom  is  more  than 
one  dividend  declared. 

118.  Do  the  expenses  of  working  fiats  of  bankruptcy  in  the  country,  and  delay  in  getting 
in  the  property  and  in  making  dividends,  the  small  amount  and'  sometimes  the  non-payment 
altogether  of  dividends,  form  any  of  the  grounds  of  your  dissatisfaction? — ^They  dO;  the 
average  amount  of  a  bill  of  costs  under  a  country  fiat  to  the  choipe  of  assignees  would  be  about 
65/.,  3ie  average  amount  of  a  solicitor's  bill  under  a  fiat  iq  town  is  about  22/. ;  there  is  no 
more  labour  to  be  done  in  the  one  case  than  in  the  other.  I  also  find  that  the  expense  allowed 
tot  journeys  to  and  from  the  place  where  the  Commissioners  are  sitting,  form  a  considerable 
item  iu  the  expense  attending  tlie  working  of  country  fiats.  Unless  a  solicitor  were  to  make  an 
application  to  the  Commissioners  for  the  appointment  of  a  dividend  meeting,  (I  allude  to  a  divi- 
dend after  the  first  dividend,)  I  think  the  Commissioners  would  rarely  make  inquiry  after  the 
solicitor,  so  that  the  funds  are  allowed  to  remain  either  in  the  htods  of  the  solicitor  or  of  the 
creditor  assignee^  One  may  account  for  this  from  the  circumstance  that  there  is  still  that  kind 
feeling  between  the  country  Commissioners  and  the  solicitor  which  may  be  expected  towards 
the  latter,  who  are  indeed  the  clients  occasionally  of  the  former. 

119.  Do  creditors  generally  prefer  a  composition  to  prosecuting  a.  fiat  of  bankruptcy  in  the 
country,  and  if  so,  does  that  arise  from  a  conviction  that  the  bankrupt  law,  as  administered  in 
the  country,  does  not  affi>rd  proper  relief  to  creditors,  or  on  any  and  what  other  grounds  ? — 
That  is  so  much  so,  that  it  is  quite  proverbial  with  town  traders-*-^'  I  will  take  any  composition 
rather  than  submit  to  a  bankruptcy  where  we  shall  have  no  control  over  the  proceedings,  and 
get  nothing." 

120.  In  your  opinion,  is  the  constitution  of  the  Court  of  Connnissioners  in  the  country,  as 
also  their  mode  of  remuneration,  objectionable  ? — ^Their  mode  of  remuneration  is  particularly 
objectionable.  Their  having  certain  fees  payable  on  every  sitting  is  an  inducement  to  have 
more  sittings  than  perhaps  might  be  found  necessary  if  such  fees  were  not  payable. 

121.  Does  it,  in  your  opinion,  form  a  ground  of  objection  to  the  constitution  of  the  court, 
that  it  consists  of  five  practising  barristers,  solicitors,  or  attorneys  of  which  any  three  are 
reqoired  to  attend,  whereby  the  suitor  is  often  exposed  to  a  change  of  Commissioners,  and 
that  they  receive  fees  in  court  for  the  administration  of  justice,  wmch  fees  depend  upon  the 
immber  of  sittings  ? — ^That  is  decidedly  objectionabla 

122.  Is  it  or  not,  in  your  opinion,  calculated  to  withdraw  from  the  court  that  respect,  from 
the  persons  attending  it,  which  is  essential  to  the  due  administration  of  justice,  that  the  Com- 
nussKmers  should  be  placed  in  a  situation  in  which  there  is  a  possibility  of  its  being  imagined 
they  have  an  interest  in  declaring  a  person  a  bankrupt,  or  in  multiplying  meetings  under  the 
bankruptcy,  to  increase  the  amount  of  fees? — I  thmk  sa 

123.  Is  it,  in  yoiu*  opinion,  objectionable  that  the  solicitor*s  charges  for  working  the  fiat  and 
eommission  of  bankruptcy  in  the  country  should  be  taxed  by  a  practising  barrister  or  solicitor? 
— ^1  thiidL  it  is  objectionable. 
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123.  In  your  experience,  has  the  defectife  management  of  a  bankrupt's  estate  m  the  country 
aris^i  partly  from  the  absence  of  a  suflBcient  motire  to  secure  activity  on  the  part  of 
ass^naes  ? — I  think  it  may  be  attributed  to  that. 

124.  What,  in  your  opinion,  would  be  the  best  mode  of  providing  for  the  better  adminisftra* 
tion  of  the  bankrupt's  estate  in  the  country? — I  think  the  court  in  London  should  have  a 
eoDcurrent  jurisdiction  with  country  courts,  so  that  the  judges  of  the  Liondon  court  might 
ai^odicate  in  the  first  instance,  and  send  their  officer  into  possession  in  the  manner  I  luiv« 
before  stated,  and  pice  versa  with  respect  to  a  town  case.  This  woiU  be  particularly  useful 
in  cases  where  the  creditor  resided  in  London.  All  the  town  creditors  might  have  their  prooAi 
taken  in  town,  and  the  matter  ^ould  then  go  before  the  district  judge.  I  would  say,  let  the 
country  be  divided  into  six  or  eight  districts,  with  a  judge  to  each,  but  with  appeal  to  the 
three  London  judges  (now  called  Commissioners),  in  like  manner  as  I  have  stated  with  respect 
to  the  appeal  from  the  decision  of  the  angle  judge  or  commissioner  in  London  to  the  time. 
I  would  give  to  each  country  judge  a  certain  circumference  as  the  extent  of  his  immediate 
jurisdiction,  always  recollecting  that  the  extent  of  the  London  jurisdiction  is  upon  a  cakiila^ 
tion  of  forty  miles  radius.  I  would  propose  that  the  London  district  should  be  extended  into 
the  whole  of  those  counties  that  are  now  intersected  by  it.  This  will  get  rid  of  some  diffieoky 
as  to  the  limitation  of  the  districts.  Divisions  of  counties,  bemg  already  ascertained,  are  better 
understood  than  any  imaginary  line  which  would  have  to  be  ascertained  by  distances.  The 
salaries  of  the  country  judg&  would  bear  some  proportion  to  the  number  of  cases  likely  te 
come  before  them.  I  hare  obtained  irom  Mr.  Parry,  one  of  the  registrars,  whose  experieatoe 
in  these  matters  is  well  known,  a  manuscript  return  of  all  bankruptcies  which  have  appealed 
in  the  Gaxette,  both  in  town  and  country,  in  1816,  1826,  and  1836,  comprising  a  period  of 
twenty  years,  leaving  intervals  of  ten  years  each,  which  ought  to  be  a  fair  average. 


1816. 

1826. 

1836. 

TOTAl. 

ATBKAOB. 

Bedfordshire  .     •     . 

2 

•  • 

2 

♦ 

Berks  •     .     « 

17 

*  7 

8 

27 

9 

Bucks.     .      . 

4 

2 

•  • 

6 

2 

Cambridge     • 

9 

3 

4 

16 

H 

Chester     •     • 

8» 

47 

9 

81 

27 

Cornwall  .     • 

9 

2 

3 

14 

4* 

Camberiand  • 

81 

10 

8 

49 

1«+ 

Derby      .     . 

8S 

14 

9 

46 

15i 

Devon      .     • 

59 

27 

10 

96 

88 

Dorset      .     .     . 

11 

IS 

5 

29 

H 

Durham   •     • 

27 

5 

4 

36 

18 

Essex       .     • 

7 

1 

1 

9 

8 

Oloucester     •     « 

34 

52 

18 

104 

34i 

Hereford  •     • 

19 

15 

4 

88 

13f 

Hertford  •     . 

•  • 

1 

. . 

1 

\ 

Huntingdon  • 

2 

« 

1 

9 

8 

Kent  .     .     .     < 

12 

8 

7 

27 

9 

Lancaster       • 

865 

867 

,   147 

779 

859f 

Leicester  •     • 

81 

9 

5 

85 

lit 

Linooln    •     •     , 

24 

10 

10 

44 

14 

Middlesex      .     , 

784  • 

1,232  • 

410* 

2,436 

808} 

Monmouth     « 

10 

9 

9 

28 

H 

Norfolk    .     •     . 

38 

45 

9 

92 

28 

Northampton  • 

6 

4 

8 

18 

4' 

Northumberland 

43 

26 

18 

87 

29 

Nottingham    . 
Oxford      .     . 

25 

40 

13 

78 

26 

7 

14 

7 

28 

9t 

Rutland  .     •     , 

.  . 

1 

•  • 

1 

1 

T 

Salop.     •     .     < 

88 

19 

9 

66 

22 

Somerset  .      .     , 

187 

139 

40 

819 

io«i 

Southampton  •     . 

28 

26 

8 

62 

80» 

Staflbid    .    '.     < 

43 

81 

18 

86 

88f 

Suffolk     .     .     . 

84 

5 

7 

86 

18 

Surrey      •     •     , 

1 

•  • 

•  • 

1 

i 

Sussex      .     •     , 

15 

26 

8 

49 

i4 

Warwick  .      .      , 

69 

75 

51 

195 

65* 

Westmoreland 

5 

2 

2 

9 

8 

WilU  .      .     .      , 

18 

13 

8 

84 

"i 

Worcester.      .     . 

36 

89 

7 

82 

9l\ 

York  .... 

168 

195 

55 

413 

137J 

Unascertained 

25 

11 

9 

45 

15 

Wales       .      •     , 
Country  . 

• 

12 

27 

7 

46 

15| 

1,844 

1^46 

528 

8,219 

London  •     • 

784 

1^38 

410 

8.486 

Total      • 

• 

8.128 

2,578 

988 

6,645 

1,078 

*  Not  included  hi  tht/mr  cafting-tip. 
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Hm  number  in  each  Sngikh  county,  and  the  totml  in  Wales,  is  distiDguished ;  and  from  this 
docsment  we  ea^i  easily  apportion  the  work.  The  fiinds  for  payment  of  these  judges  might  be 
raiMd  in  Uie  same  way  as  under  London  fiats,  putting  all  fiafs  upon  a  like  system.  This  would 
•ffMt  a  considerable  saving  to  the  country  suitors — at  l^ast  13,000/.  or  14,000/.  per  annum,  l**^!^^*  1W* 
I  luLTe  the  privilege  also  to  refer  to  a  communication  made  to  the  Lord  Chancellor  by 
his  secretary,  in  the  month  of  February,  1838,  in  which  lie  supposes  that  the  number 
ef  country  fiats  executed  is  650  per  annum;  and  he  calculates  that,  at  20/.  per  fiat, 
Mng  the  same  price  as  the  London  fiats,  we  might  raise  13,000/.  per  annum;  but  at 
the  saiiie  time,  he  admits,  that  the  present  fees  to  country  CommMsioners  {*'  taking  the  ave- 
nge of  those  sittings,  as  deduced  from  the  average  sittings  under  the  London  Commissioners, 
Ml  stimulated  by  fees  to  increase  the  number  of  sittings,  to  be  seven  »ttings  under  ecu^h  fiat,") 
would*  at  5/.  a  sitting,  amount  to  35/.  each  fiat.  This  is  fixing  the  expense  of  fees  payable  to 
country  Conunissioners  at  35/.  per  fiat^  which,  according  to  me  average  number  of  opened 
fiats,  namdy  650,  makes  the  present  expense  to  country  suitors  23,750/.  instead  of  13,000/.* 
being  a  diwrence  against  country  creditors  of  10,750/.  per  annum.  But  I  should  consider 
the  fees  taken  by  country  Commissioners  amount  to  cimsiderably  more,  for  it  is  evident  that 
the  secretary,  in  stating  seven  meetings  at  5/.  each,  entirely  overlooks  those  cases  where  bank- 
rupts are  partners,  and  where  there  must  necessarily  be  treble  estates  and  treble  fees,  at  the 
audit,  dividend,  and  certificate  meetings,  at  least.  I  have  ascertained  that,  in  the  650  fiats, 
about  120  cases  are  annually  cases  of  bankruptcies  against  partners.  In  some  cases  two  part- 
ners^  in  others  three  or  four,  or  five,  may  be  in  the  same  concern ;  but  wherever  there  is  a 
partnership  of  one  or  two  persons,  it  is  manifest  there  must  be  three  or  four  estates-— each 
partner  has  a  separate  estate — and  each  partner  is  connected  with  the  joint  estate  :  there  is  a 
jcint  estate  of  partnership,  and  a  separate  estate  of  each  partner;  and  in  a  bankruptcy  against 
three  parties,  there  nuiy  be  no  less  than  seven  distinct  estates ;  suppose  a  fiat  against  A,  B, 
and  C, — there  might  be  the  joint  estate  of  A,  B,  and  C,  ditto  of  A  and  B,  ditto  of  A  and  C, 
£tlo  of  B  and  C ;  separate  estate  of  A,  ditto  of  B,  ditto  of  C.  It  has  always  been  the  prac- 
tice to  take  fees  at  every  audit  and  every  dividend  meeting  upon  each  estate.  Again,  by  the 
Pu4iamentary  returns,  moved  for  by  Mr.  Grote,  the  number  of  coimtry  fiats  opened  in  the 
year  1838  wae  8%,  and  the  average  of  the  six  years  ending  1838  was  639  and  a  fraction, 
which  at  35/.  each  would  give  22,365/.  as  the  present  expense  of  country  fiats ;  in  lieu  of 
which  the  secretary,  from  the  account  before  me,  only  wants,  for  six  judges,  the  sum  of  12,600/. 
bsmg  a  clear  saving  of  10,000/.  per  annum  to  country  creditors  on  the  present  estimated  ex- 
pense. Now^  according  to  my  views,  as  I  have  stated  them,  we  should  effect  a  saving  first  of 
an  to  the  Government,  of  3,000/.  per  annum,  if  I  am  correct  in  stating  accurately  the  amount 
of  Mr.  Thurlow*s  annuitv ;  and  to  the  suitors  in  bankruptcy  about  30,000/.  per  annum  in 
perpetuity.  I  give  it  in  this  way : — Mr.  Thurlow,  9,500t ;  Court  of  Review,  7,000/. ;  country 
tailors,  10,000/.;  secretary  of  banknipts,  1,200/.;  clerks,  1,100/.;  one  diief  registrar,  800/.; 
Paying  a  total  of  29,400/.  Of  course  that  sum  would  not  be  entirely  saved,  inasmuch  as 
conpensation  would  have  to  be  awarded  to  the  gentlemen  at  present  holding  those  offices  that 
flheoid  be  abolished ;  but  it  is  evident,  fVom  that  calculation,  that  a  considerable  saving  would 
be  eSected  in  the  wi^  I  have  stated. 

125.  Mr.  Ellis, — Do  you  conceive  that  the  appointment  of  six  Commissioners,  having  jurisdic- 
fien  over  six  separate  districts,  would  facilitate  the  business  in  bankruptcy,  and  induce  a 
greater  number  of  country  fiats  than  are  now  in  practice  ? — ^I  have  no  doubt  that  it  would  so 
epenite. 

126.  Do  you  conceive  the  practice  would  be  more  uniform  and  more  satisfactory  to  cre- 
filors  ? — I  think  it  would. 

127.  Is  there  not  great  variety  and  uncertainty  as  to  the  decisions  of  the  Commissioners 
now  sitting  to  adjudicate  on  cases  of  bankruptcy  in  the  countiy  ? — ^Very  great  indeed. 

128.  Do  you  believe,  from  your  own  experience  or  general  report,  mat  the  number  of  sit- 
ings in  cases  of  country  conunissions  is  much  greater  than  it  need  to  be  ?— I  feel  a  little 
diftenlty  in  going  to  that  extent  I  think  under  the  present  system,  as  it  is  conducted,  it 
would  be  difficult  to  say  that  the  sittings  were  unnecessary ;  but,  under  a  different  system  of 
dumn,  fewer  sittings  would  be  the  result. 

IJI9.  Do  you  know  the  opinion  of  traders  generally  as  to  the  manner  of  working  commts- 
MBt  in  the  counti^  ? — I  do. 

ISO.  Have  you  any  hesitation  in  stating  what  you  know  to  be  their  opinion  ? — A  fiat  in 
Wnkruptcy  in  the  country  is  seldom  resorted  to  by  traders  in  town,  except  as  a  last  resource ; 
bat  if  it  were  possible  to  obtain  the  working  of  a  fiat  under  the  system  pursued  in  London,  I 
believe  sueh  bankruptcies  would  be  more  frequent,  and,  instead  of  having  so  many  estates 
settled  by  way  of  composition  and  by  way  of  trust  deed  as  there  are  now  in  the  country,  bank- 
nqptcy  would  be  generally  resorted  to. 

181.  Do  you  know  the  case  of  a  petitioning  creditor  against  a  trader  residing  in  Dover, 
where  the  tlnree  Commissioners  are  to  be  found,  one  at  Margate,  another  at  Ramsgate,  and 
SBaother  at  Canterbury,  in  which  the  petitioning  creditor  is  obliged  to  ^o  to  the  expense  of 
MR  to  the  estate,  for  the  purpose  of  opening  the  commission,  or  of  presentmg  a  special  peti* 
lion  to  the  Court  of  Review,  praying  to  receive  his  debt  by  affidavit  ? — ^At  this  present  time  I 
hsve  wolA  a  case  pending.  Where  expedition  is  required  in  getting  possession  <^  the  property 
of  the  bankrupt,  it  is  indispensable  we  should  have  immediate  access  to  the  Commissioners. 
Now  the  only  course  to  be  pursued  with  country  Commissioners  is  this :  we  apply  for  a  list  of 
the  comitry  UemBciissioners  and  their  addresses,  at  the  secretary's  office;  we  find  that  they 
•fkcn  lire  at  a  distance  from  each  other — sometimes  ^thirty,  sometimes  five  and  forty  miles. 
We  write  to  eaeh,  requiring  that  an  appointment  may  be  made ;  we  receive  an  answer,  tiiat 
tfia  ConmiflBioiierB  will  confer  with  each  other  and  arrange  for  a  day,  of  which  we  shall  be 
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informed :  but  not  unfrequently,  before  we  can  procure  an  appointment^  much  time  has  already 
— —  elapsed^  and,  in  some  cases  to  which  I  could  refer,  the  property  has  entirely  disappearedf* 

Mr.  Thof •  Parker,  'j^^g  difficulty  is  not  only  felt  in  procuring  the  opening  of  a  fiat,  but  the  inconvenience  is 
)Oth  Dec  1839.  equally  great  in  procuring  a  private  meeting  for  the  examination  of  witnesses.  It  appears  to 
me  that  country  solicitors  and  country  assignees  ought  not  to  be  allowed  to  receive  and  retail 
money  belonging  to  the  estate.  In  London  such  a  course  is  not  permitted ;  and  if  it  wet^ 
incumbent  upon  the  solicitor  to  transmit  periodical  accounts  of  his  receipts  (for  I  should  not 
allow  him  to  make  any  payments)  and  to  verify  that  account  by  affidavit  and  transmit  the 
balance  in  his  hands  to  the  accountant-genera],  such  a  course  would  have  the  effect  of  very 
much  increasing  the  dividends  payable  among  the  country  creditors. 

132.  Mr.  Commissioner  Hotroyd. — From  what  you  have  said,  I  understand  that  you  would 
approve  of  having  one  Court  for  the  administration  of  the  law  relating  to  bankruptcy  and 
insolvency  throughout  England  and  Wales? — Precisely  so. 

133.  That  that  Court  should  be  called,  «'The  Court  of  Commerce  ?"— -Yes. 

134.  That  it  should  have  original  jurisdiction  in  all  matters  relating  to  bankruptcy  and 
insolvency  as  now  vested  in  the  Liord  Chancellor,  the  Court  of  Review,  the  Commissioners  of 
the  Court  of  Bankruptcy,  and  the  Commissioners  of  the  Court  for  the  Relief  of  Insolvent 
Debtors*,  subject  to  appeal  in  certain  cases? — Yes,  that  is  my  plan. 

135.  That  the  present  Commissioners  of  the  Court  of  Bankruptcy,  and  the  Commissioners 
of  the  Court  for  the  Relief  of  Insolvent  Debtors,  with  others,  if  necessary,  should  be  the  func* 
tionaries  for  administering  such  law,  and  that  they  should  be  called  the  Judges  of  the  Court 
of  Concimerce,  and  not  Commissioners  ? — Precisely  so. 

136.  That  the  law  should  be  administered  in  London,  and  in  certain  districts  throughout 
England  and  Wales,  to  be  hereafter  determined,  before  one  or  more  of  the  Judges  of  the  Uourt, 
subject  to  an  appeal  from  the  decision  of  any  one  judge,  to  the  three  judges  sitting  in  London^ 
and  from  them  to  the  Court  of  Chancery  ? — In  certain  cases — ^but  I  should  never  allow  an 
appeal  from  the  decision  of  the  three  judges  on  the  question  of  adjudication  of  the  bank^ 
ruptcy. 

13/.  Your  opinion  is  that  a  certain  number  of  judges  should  be  in  London  as  now,  that 
they  should  sit  singly,  and  also  form  one  or  more  Courts  of  Appeal  with  three  sitting  (as  occa- 
sion required)  as  a  Court  of  Appeal,  and  ^ould  hear  appeals  from  any  judge  sitting  singly 
either  in  London,  or  in  the  country  ? — Just  so. 

138.  Then  in  order  to  insure  a  uniformity  of  practice  throughout  the  kingdom^  do  you  think 
'  it  desirable  that  those  judges  of  the  Court  who  sat  in  London,  should  have  the  power  of 

framing  rules  to  regulate  the  practice  of  the  Courts  throughout  the  kingdom,  subject  to  the 
approbation  of  the  liOrd  Chancellor  ? — ^That  is  precisely  my  view. 

139.  Do  you  think  it  would  be  desirable  that  the  taxations  of  solicitors  bills  for  business 
done  both  in  London  and  in  the  country  should  take  place  in  London  before  one  or  more 
registrars  of  the  Court,  as  taxing  officers? — I  have  an  objection  to  that  mode.  I  think 
it  is  an  advantage  to  have  a  Bill  taxed  by  an  officer  who  has  been  privy  to  the  proceedings^ 
who  is  able  to  appreciate  the  labour  or  to  judge  of  the  necessity  or  the  want  of  necessity  for 
the  expense  which  has  been  incurred,  it  might  be  with,  or  perhaps  without,  the  concurrence  of 
the  Court ;  he  would  be  more  likely  to  detect  any  imposition  than  an  officer  who  had  pre- 
viously not  been  acauainted  with  the  proceedings.  I  ao  not  find  that  there  is  at  present  any 
objection  to  the  mode  of  taxing  costs  in  London  before  the  deputy  registrars. 

140.  Does  the  taxation  of  costs,  in  your  opinion,  vary  much  in  different  parts  of  the  country  ? 
— Very  much  indeed. 

141.  Do  you  think  rules  framed  in  London,  to  regulate  the  practice  throughout  the  country, 
would  be  sufficient  to  counteract  that  ?-^I  have  no  doubt  of  it.  The  mode  of  taxing  costs  by 
some  of  the  country  Conunissioners  is  manifestly  unjus',  owing  to  the  want  of  settled  rules. 

142.  Provided  there  were  one  uniform  practice  to  which  they  could  look,  you  think  it  would 
be  better  to  have  the  Bills  taxed  by  the  registrar  under  each  district  Court,  rather  than  to 
have  the  bills  sent  up  to  town  ? — Yes,  and  I  will  give  a  reason  for  that :  Supposing  the  Com-'> 
missioners  met  for  a  final  dividend  meeting,  the  solicitors  bill  cannot  be  ascertained  until  near 
the  close  of  the  hour  of  that  meeting — if  it  were  necessary  for  that  bill  to  be  transmitted  to 
London  for  taxation  the  dividend  would  be  delayed  till  the  amount  could  be  ascertained; 
if  one  uniform  table  of  fees  were  to  be  adopted  m  all  cases  I  think  that  would  be  quite 
sufficient. 

143.  Chairman,  You  thmk  some  advantage  is  to  be  derived  from  the  taxing  a  bill  before  the 
Commissioners  actually  managing  the  bankruptcy  as' the  bill  of  costs  affords  a  clue  to  the 
whole  proceedings  ? — 1  do.  1  thmk  the  solicitor  being  always  under  the  eye  of  the  judges^ 
also,  will  operate  in  many  cases  as  a  very  whole  some  check — he  will  know  that  he  is  not  making 
charges  to  be  submitted  to  an  entire  stranger,  who  knows  nothing  of  the  circumstances. 

144.  Mr.  Commissioner  Holroyd. — At  present,  in  the  working  of  small  bankruptcies,  con- 
siderable objection  arises  as  to  the  fees  payable  on  issuing  the  fiat,  and  on  the  choice  of 
assignees,  and  so  on.  What  is  your  opinion  as  to  the  propriety  of  abolishing  all  the  fees  in 
the  first  instance,  and  charging  every  bankruptcy  or  insolvency  prosecuted  in  the  Court  with 
a  certain  graduated  per  centage  upon  the  amount  of  property  going  through  the  Court,  P&y* 
able  to  a  certain  fund  towards  the  exp^ises  of  the  Court  ?— -That  will  have  the  effect  of  ma^ 
terially  relieving  the  present  burthens  on  small  estates,  which  are  burdened  at  present  to  the 
same  extent  as  Targe  estates. 

145.  Mr,  Commissioner  Evans. — It  would  also  have  the  effect  of  lessening  the  responsi'* 
bility  of  the  petitioning  creditor  in  suing  out  the  fiat  ?— -At  all  events  in  the  first  instance.  ^ 

146.  Chairman. — Do  you  feel  that  it  is  desirable  to  encourage  very  small  bankruptcies  ?— — I 
should  not  give  a  right  to  any  creditor  to  insist  upon  making  a  man  a  bankrupt  whoso  debt 
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was  not  £100 ;  but  I  would  eucourage  small  estates  and  small  traders  to  come  to  the  court 
for  relief  to  get  their  property  distributed  under  the  Uw^  and  to  ask  for  the  protection  of 
the  Court. 

147.  Mr,  Commissioner  Holroyd, — ^The  Court  is  maie  for  the  large  estates — it  would  not 
be  worth  while  to  provide  it  for  the  small  estates ;  but  beipg  made,  do  or  do  not  the  small 
estates  operate,  as  far  as  they  go,  to  the  relief  of  the  expenditure  provided  by  the  large 
estates  ? — No  doubt  they  do. 

148.  The  large  estates  do  not  pay  for  the  small,  but  the  small  go  to  relieve  the  large? — 
Precisely  so. 

149.  Under  the  present  system,  the  small  pay  as  much  as  the  large  ?— They  do. 

150.  That,  in  your  opinion,  is  objectionable,  and  generally  felt  as  objectionable  among 
commercial  men  ? — I  think  so. 

151.  What  is  your  opinion  as  to  the  best  mode  of  remunerating  the  official  assignees  for 
their  trouble  in  the  management  of  the  different  estates  ? — I  would  pay  them  out  of  each 
estate ;  it  would  stimulate  them  to  exertion.  I  would  recommend,  that  an  official  assignee 
should  be  requisite  to  each  of  the  country  Courts  or  judges,  and  that  he  should  be  placed  on 
the  same  footing  as  the  official  assignees  in  London.     I  nave  found,  during  my  practice,  that 

£>r(ion  of  the  present  system  of  bankruptcy  which  relates  to  the  official  assignees  to  be  of 
e  greatest  service ;  but  I  think  they  ought  to  have  some  protection  against  the  acts  done  in 
their  official  capacity.  It  frequently  happens,  that  a  debt  which  might  be  recovered  is  entirely 
lost,  for  want  of  the  official  assignee's  concurrence  in  bringing  an  action,  wherein  he  may  be- 
come personally  responsible  for  the  consequences. 

152.  Mr.  EUif. — Do  you  think  the  present  mode  of  remunerating  the  assignees  by  a  per 
centage  out  of  the  fiinds  recovered,  tne  most  desirable  mode  of  remuneratmg  them  ?— I 
think  it  is. 

153.  Mr.  Commissioner  Holroyd, — ^Are  you  aware  that  by  paying  them  out  of  each  estate 
the  emoluments  of  different  assignees  vary  very  considerably  ;  some  assignees  may  get  some 
hundreds  a*year  less  than  others  ? — ^Yes  ;  but  that  is  all  a  casualty. 

154.  Do  you  think  that  they  should  be  secured  a  certain  sum  at  all  events?  No — I  entirely 
differ  in  that.  I  think  the  present  mode  of  payment  works  well,  and  I  should  feel  a  reluctance 
to  interfere  with  it  I  believe,  in  the  present  audits  of  the  accounts  of  official  assignees,  the 
whole  amount  of  their  compensation  does  not  appear,  and,  at  least  in  some  cases,  never  has 
appeared,  from  the  commencement  of  the  present  system.  In  making  this  observation,  I  do 
so,  not  imputing  any  thing  improper  to  the  official  assignees,  but  to  diow  that  a  return  from 
sums  appearing  on  the  audit  sheet  cannot  be  reUed  on.  A  well-digested  tabular  account  of 
all  receipts  and  disbursements  under  every  bankruptcy  should  be  kept,  and  so  arranged  that 
the  particular  amount  of  each  estate,  as  well  as  the  aggregate,  may  be  seen  at  once.  I  think, 
also,  in  many  cases  the  inventory  usually  taken  by  the  officer  of  the  Court  might  be  dispensed 
with,  as,  from  the  nature  of  the  property  scheduled,  it  becomes  necessary  for  that  operation  to 
be  done  again  by  the  creditor  assignees. 

155.  Mr,  Commissioner  Evans.  What  ground  have  you  for  saying  that  official  assignees  get 
something  which  does  not  appear?  I  do  not  put  it  in  that  way.  I  understand  from  the 
information  I  have  received,  that  a  portion  of  the  fees  received  by  some  of  the  official  assignees 
does  not  appear  upon  the  face  of  the  audit  sheet. 

[The  witness  withdrew.'] 


]Bzaminationf. 

Mr.  Thos.  Parker, 
10th  Dec  1839. 


Friday,  13th  December,  1839. 
Mr.  COMMISSIONER  EVANS,  in  the  Chair. 


Thomas  Wood,  Esquire  and  Alderman,  examined. 

157.  Chaiiman. — Have  the  goodness  to  state  your  opinion  as  to  the  expediency  of  uniting  the  ThomasWood.Esq., 
administration  of  insolvents*  estates  and  bankrupts'  estates  under  the  same  system  of  laws? —  isth  Dec.  1839.  ^ 
I  think  there  can  be  but  one  opinion  upon  that  subject.     It  has  always  struck  me  as  a  strange 

anomaly  that  insolvencies,  under  whatever  class  placed,  should  be  administered  by  diflferent 
courts.  I  cannot  distinguish  between  an  insolvency  that  requires  a  fiat  in  bankruptcy,  and 
that  which  requires  an  arrest  and  imprisonment. 

158.  Have  you  any  idea  of  the  number  of  insolvent  debtors  that  pass  through  the  Court? 

No,  I  have  not.     The  number  must  be  considerable ;  but  I  know  the  machinery  of  the 

Court'  is  so  peculiar  and  so  defective,  that  we  always  give  up  anything  in  the  Insolvent 
Debtors'  Court  as  quite  hopeless.     I  have  not  attempted  me  recovery  for  years. 

159.  Can  you  form  any  idea  what  is  the  proportion  of  bankrupts  on  fiats  issued  at  their 
own  suggestion  from  those  where  they  are  issued  by  hostile  creditors? — No,  I  could  not  form 
that  with  accuracy ;  but  I  think  the  proportion  must  be  very  large  where  it  is  by  the  bank- 
rupts. Generally  speaking,  the  commissions  are  more  of  a  friendly  character,  and  more 
sued  for  by  the  bankrupts  themselves  than  by  the  creditors.  The  difficulty  of  getting  an 
adverse  act  of  bankruptcy  is  very  great. 

160.  Mr.  Commissioner  Fonblanque. — ^That  difficulty  has  been  much  increased  of  late, 
has  it  not? — ^Very  much  so,  since  the  abolition  of  imprisonment  for  debt  on  mesne  process. 

161.  Chairman. — Supposing  the  estates  of  bankrupts  and  insolvents  to  be  administered 
under  the  same  system,  would  you  prefer  that  of  the  Insolvent  Debtors'  Court  or  of  the  Court 
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Bxaminations.      of  Bankruptcy  ? — The  Court  of  Bankruptcy  decidedly,  and  for  this  reason  :  the  proceedings 

in  the  Court  of  Bankruptcy  are  simple,  and  accessible  to  every  creditor  ;  the  proceedings  in 

ThomasWoodjBsq.,  ^he  Insolvent  Debtors'  Court  are  always  through  counsel,  which  increases  the  expense,  as^bodi 
13thDee.  1839,     counsel  and  solicitor  must  be  employed,  which  is  not  necessary  in  the  Bankruptcy  Court ;  in 
addition  to  which,  the  Bankniptcy  Court  is  always  open  to  an  application  to  a  single  Com- 
missioner, at  any  moment.     In  the  Insolvent  Debtors'  Court,  the  application  must  always  be 
made  to  a  formal  Court,  and  in  a  formal  manner. 

162.  Mr.  Commusioner  Fonblanque. — You  are  of  opinion  that  in  the  administration  of 
matters  in  bankruptcy,  the  absence  of  very  strict  form  affords  much  facility  to  creditors? — 
Yes,  I  should  say,  in  all  commercial  matters;  and  that  is  one  of  the  defects  in  the  other 
Court.  There  should  be  the  utmost  rimplicity  and  the  greatest  facility  in  bringing  the  debtor 
to  account,  or  in  investigating  transactions. 

163.  Mr.  Commissioner  Holroyd. — Do  you  think  it  would  be  desirable  to  add  any,  and,  if 
so,  what  Acts  of  Bankruptcy,  to  those  established  by  law  ? — I  would  take  a  power  to  bring 
all  assignments  under  the  control,  I  will  not  say  of  the  Court  of  Bankruptcy,  for  my  opinion 
is  that  the  title  of  the  Court  should  be  altered  to  that  of  Commercial  Court,  and  that  all  mat- 
ters relating  to  insolvency  should  be  under  one  summary  jurisdiction,  from  which  there  should 
be  an  appeal.  When,  therefore,  I  am  asked  whether  there  should  be  any  new  Acts  of  Bank- 
ruptcy, I  should  say  this,  that,  considering  the  great  difficulties  now  in  assignments,  the  great 
losses  which  take  place  under  assignments,  and  almost  the  total  prohibition  of  all  means  for 
calling  trustees  to  account  or  getting  in  debts  under  assignments,  it  would  be  exceedingly 
desirable  to  extend  the  summary  power  of  the  Commercial  Court  to  all  cases  of  assignment, 
so  that,  on  the  application  of  any  individual  creditor,  the  power  of  this  Court  might  be  set  in 
motion,  and  trustees  might  be  called  to  account  for  the  property,  and  the  stipulations  of  the 
particular  deed  might  be  carried  out.  I  would  not  interfere  with  the  disposition  there  is 
between  the  debtor  and  the  creditor  to  make  arrangements  between  themselves,  but  still  I 
would  take  a  power  to  enforce  them  and  carry  them  out  well  without  employing  the  machinery 
of  a  court  of  equity. 

164.  Mr.  Glyn. — Would  you  do  that  on  the  application  of  one  creditor  ? — Perhaps  that 
might  be  too  minute.     I  would  say  a  certain  proportion. 

165.  Mr.  Commissioner  Fonblanque. — Who  would  be  entitled  to  sue  out  a  commission  ? 
—Yes. 

166.  You  would  substitute  a  petition  or  some  simpler  form  in  the  new  Court  for  a  Bill  in 
Chancery? — Even  more  simple  than  that:  it  might  be  a  direct  application  to  the  Commis- 
sioner in  the  first  instance,  who  should  have  a  discretionary  power  to  issue  his  summons 
calling  upon  the  trustees  to  produce  the  deed,  and  then  he  should  determine  whether  there 
was  or  not  a  sufficient  case  to  assume  a  jurisdiction. 

167.  That  alteration  of  the  law  as  to  trust-deeds  would  apply  only  to  cases  of  bankruptcy  ? 
— Just  so.  You  have  now,  under  the  present  Act  of  Parliament,  power  to  take  securities ;  an 
affidavit  of  debt  is  made,  and  notice  is  ^iven.  I  would  extend  that  still  further.  I  should 
suggest  that,  almost  without  the  intervention  of  deeds,  if  creditors  to  a  certain  amount,  even 
perhaps  larger  than  now,  were  to  join,  say  two  or  three  persons  together,  on  different  bills, 
there  the  Commissioners  should  have  power  to  call  the  person  so  charged  before  them  at  once, 
to  ascertain  the  state  of  his  affairs,  and,  on  finding  there  was  an  insolvency,  to  proceed  even 
without  the  intervention  of  a  fiat.  I  do  not  see  the  use  of  a  fiat,  nor  why  the  proceedings 
should  not  commence  in  this  Court. 

168.  Chairman. — ^Would  it  not  be  right  that  an  insolvent  should  have  the  power  of 
coming  up  and  declaring,  ^^  I  am  unable  to  pay  all  my  creditors ;  I  am  desirous  to  divide 
my  property,  and  put  myself  under  the  direction  of  the  Court  ?'* — I  think  there  should  be 
that  power. 

169.  Mr.  Hankey. — Would  you  make  it  compulsory  on  parties  to  bring  all  trusts  into 
this  Court  ? — No,  I  would  afford  every  facility  to  commercial  arrangements ;  but  where  I 
would  begin  is  where  parties  are  obliged  now  to  go  into  a  Court  of  Equity.  Very  oflen  the 
interests  of  parties  are  concerned  in  preventing  a  bankruptcy  and  insolvency,  sometimes  under 
circumstances  very  distressing  in  a  variety  of  ways,  and  where  it  would  be  desirable  not  to 
bring  them  to  publicity. 

170.  Mr.  Commissioner  Fonblanque. — Would  you  object  to  a  registration  of  assignments 
in  a  Commercial  Court  ? — Yes,  I  think  I  should. 

171.  You  are  aware  that,  by  the  1st  and  2d  of  Victoria,  cap.  110,  which  abolishes  imprison- 
ment on  mesne  process,  except  in  certain  cases,  more  effectual  remedies  are  given  t;o  creditors 
than  they  before  possessed  against  the  property  of  their  debtors.  Having  those  further 
remedies,  do  you  think  it  desirable  that  a  creditor  should  have  the  power  of  twng  the  person 
of  his  debtor  in  execution,  except  on  affidavit  before  a  judge  that  he  was  about  to  abscond? — 
I  do,  for  it  continually  happens  now  that  a  person  is  leaving  the  kingdom  where  we  cannot 
lay  hands  upon  him.  I  think,  where  a  man  is  taken  into  custody,  the  greatest  possible 
facility  should  be  given  to  come  before  the  Court,  and  give  bail  for  his  appearance ;  but  the 
greatest  facility  should  also  be  given  for  taking  his  person. 

172.  What  can  be  got  by  the  imprisonment  of  his  person,  except  the  discovery,  by  this 
species  of  duress,  of  some  property  concealed  ?— None  whatever. 

173.  Would  it,  in  your  opinion,  be  better,  for  the  purpose  of  getting  at  the  concealed  pro- 
perty, that  the  judgment  creditors  should  have  the  power  to  brin^  their  debtors  in  a  summary 
way  before  some  tribunal  for  examination,  giving  to  that  tribunad  a  power,  in  the  event  of  the 
answers  not  being  satisfactory,  to  imprison  the  debtor  till  he  answered  to  the  satisfaction  of 
the  Court,  or  satisfied  the  judgment  ? — I  am  quite  of  that  opinion.  The  difficulty  we  now 
have>  is  where  a  person  is  a  determined  insolvent ;  he  gets  over  to  the  other  side  of  the  water 
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before  we  can  stop  him ;  and  then,  if  he  is  arrested  by  order  of  the  judge,  he  contrives,  with      ExamimUioiis. 

some  attorney  he  meets  with  in  gaol,  so  to  make  an  affidavit  as  to  contradict  the  terms  of  the  

affidavit  on  whidi  he  was  held  to  bail ;  and  frequently  the  purposes  of  justice  are  defeated :  T**<^****«  Wood,E«q^ 
he  gets  out  of  prison,  and  away  he  goes.  Uth  Dec  1839. 

174.  If  a  creditor  has  a  power  given  to  him  of  bringing  his  debtor  immediately  before  a 
tribunal  for  examination,  you  would  think  that  a  better  mode  of  proceeding  than  simply 
imprisoning  his  person? — No  doubt  of  it,  ' 

175.  Chairman. — It  was  suggested,  under  the  Imprisonment  for  Debt  Act,  that  the  way  in 
which  the  power  should  be  exercised  was,  that  the  creditor  should  go  before  a  magisUate  of 
the  county,  or  before  a  person  here  entitled  to  take  oaths,  and  make  oath  that  he  knew  a 
certain  man  was  about  to  abscond,  and  should  state  the  reason  in  his  affidavit,  and  that  the 
man  should  be  detained  upon  that  ? — Yes.  I  think  there  should  be  every  power  of  stopping 
the  person,  and  every  power  of  liberating  him  again,  confining  the  inquiry  to  its  object,  what 
was  the  intention  of  the  man,  and  providing  for  the  security  of  his  property. 

176.  The  inquiry  being  gone  into,  whether  he  should  be  detained  or  not  ? — ^Yes. 

177.  It  is  generally  allowed  that,  in  case  a  man  pleads  to  a  declaration,  it  is  not  worth 
while,  except  in  disputed  cases,  to  pursue  the  thing  any  further  ? — No,  certainly  not.  If  you 
are  bound  to  go  on  to  get  judgment  by  default,  you  generally  find  yourself  defeated  either  by 
bankruptcy,  or  by  the  man's  getting  out  of  the  way.     I  see  no  benefit  at  all. 

178.  Mr,  Commissioner  Holroyd, — Have  you  had  reason  to  know  whether  the  property  of 
debtors,  who  are  taken  in  execution,  is  diminished  between  the  time  they  go  to  prison,  and 
the  time  they  come  before  the  Insolvent  Debtors'  Court  ? — Invariably.  All  sorts  of  means 
are  taken  to  get  the  property  out  of  the  reach  of  the  creditors ;  and,  therefore,  I  think  the 
simplest  means  should  be  taken  of  getting  possession  of  the  property. 

179.  Chairman. — In  your  opinion,  is  it  absolutely  necessary  there  should  be  a  Court,  with 
stringent  powers,  in  order  to  administer  insolvent  debtors'  estates  ? — I  am  convinced  of  it ; 
and  I  am  satisfied  that  there  are  not  powers  sufficient  in  the  commissioners  to  bring  parties  to 
justice.  The  Court  would  be  excellent  if  its  powers  were  increased,  it  has  so  many  facilities 
in  itself. 

180.  You  think  the  Court  ought  to  be  so  constituted  by  its  own  officers  as  to  do  that  of  its 
«m  power? — Yes.  In  many  cases  of  absolute  fraud  now  a  commissioner  might  see  it  right 
to  set  a  particular  creditor  in  motion ;  he  has  no  power :  and  there  are  many  cases  where 
creditors  have  entirely  abandoned  a  proceeding  in  consequence  of  not  having  the  means^ 
They  are  frequently  defeated  in  the  course  of  the  exsuninations  for  want  of  a  power  in  the 
presiding  commissioner. 

181.  It  is  not  worth  while  for  the  interest  of  any  particular  creditor  to  set  the  law  in  motion? 
—No. 

182.  In  your  opinion  should  the  court  of  each  commissioner  be  a  court  of  record,  and 
exercise  all  the  jurisdiction  in  bankruptcy  in  the  first  instance? — Most  assuredly — subject  to 
appeal.  I  think  every  question  that  could  arise  in  bankruptcy  ^ould  be  under  the  presiding 
commissioner  in  the  first  instance,  subject  to  appeal  to  some  other  court. 

183.  In  the  case  of  an  appeal  from  the  court  of  the  commissioners  to  another  court,  ought 
the  party  appealing  to  give  security  for  performing  the  judgment,  if  affirmed,  and  paying  the 
costs? — I  think  he  ought,  and  that  a  discretion  should  vest  in  the  commissioner  whether  he 
should  give  security ;  for  there  may  be  cases  where  the  commissioner  may  think  there  is  fair 
doubt,  and  wish  to  have  another  opinion,  and  therefore  I  think  it  should  rest  in  his  discretion 
whether  he  should  give  security  for  costs. 

184.  In  your  opinion  would  it  be  right  that  the  name  of  the  court  should  be  altered,  and 
not  called  the  Insolvent  Court,  or  the  Court  of  Bankruptcy  ? — Yes,  there  is  a  good  deal  in  a 
name ;  there  is  a  great  disinclination  to  go  through  the  Insolvent  Court  or  to  get  into  bank- 
ruptcy ;  and  I  am  afraid  there  is  a  great  deal  more  in  the  name  than  persons  in  the  first 
instance  conceive. 

185.  Mr.  Commissioner  Holroyd. — Do  you  think  an  honest  and  unfortunate  trader  feels  a 
stigma  and  reproach  from  going  through  the  Court  of  Bankruptcy  ? — No  doubt  he  does,  and 
every  respectable  man  avoids  it  as  much  as  possible. 

186.  You  think  that  a  change  of  name  would  avoid  that  in  a  measure  ? — I  think  it  would 
in  a  de^gree  certainly. 

187.  Chairman. — Does  it  appear  to  you  that  all  the  proceedings  in  bankruptcy  ought  to 
commence  in  the  Court  of  the  Commissioners? — It  does,  I  see  no  use  in  a  fiat;  I  do  not  see 
why>  when  a  man  is  about  to  take  proceedings  against  his  debtor,  he  should  not  come  to  the 
Bankruptcy  Court,  and  take  measures  to  show  an  act  of  bankruptcy,  and  for  the  commis- 
sioners to  adjudge  it 

188.  Do  you  think  that,  after  the  commissioner  had  looked  into  the  proceedings  as  they 
were  before  adjudication,  and  the  bankrupt  had  had  an  opportunity  of  showing  cause  against 
it,  but  that  on  showing  cause  it  was  affirmed ;  that  if  within  a  certain  time  he  did  not  appeal 
from  it,  or  if,  on  appeal  against  it,  it  was  again  affirmed,  it  should  be  binding  upon  the  bank- 
rupt and  everybody  whom  he  could  have  sued  ? — Unquestionably,  giving  him  a  fair  oppor- 
tunity to  raise  any  question  upon  it.  I  think  in  that  case,  suppose  a  commissioner,  looking 
over  the  proceedings  in  the  first  instance,  finds  there  is  good  ground  for  believing  that  there  is 
an  act  of  bankruptcy,  there  he  should  permit  a  man  to  take  instant  proceedings  to  secure  the 
property,  otherwise  he  would  probably  appeal  to  gain  time  in  order  to  get  the  property  out  of 
the  way. 

189.  Do  you  think  it  would  be  expedient  that,  where  the  petitioning  creditor  swore  that  he 
believed  the  debtor  was  about  to  remove  the  property,  the  commissioner  should  take  means 
for  its  security? — 1  think  it  would,  but  there  would  be  a  responsibility  not  only  morally  but 
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Examinations,      legally  on  such  an  aflBdavit ;  that  is,  what  they  do  now  for  the  arrest  of  a  person,  they  swear 

— ^  to  their  belief,  and  perhaps  add  circumstances  showing  that  the  debtor  is  about  to  leave  the 

Thomas WoodyEsq.,  country ;  and  in  that  case  the  judge  makes  an  order  for  the  arrest.     I  think  a  simpler  form 

13th  Dec.  1839.      of  affidavit  would  be  sufficient  in  respect  of  the  property ;  but  in  point  of  fact  a  fiat  is  a  mere 

form  of  proceeding,  on  an  affidavit  that  the  debtor  owes  the  creditor  100/.,  which  sets  the 

commissioner  in  motion.     I  do  not  see  why  they  should  not  begin  at  once  upon  this  affidavit^ 

and  an  act  of  bankruptcy. 

190.  Mr,  Commissioner  Holroyd. — By  the  present  law,  a  bankrupt  who  has  done  no  act 
amounting  to  an  acquiescence  may  bring  au  action  at  any  time  against  his  assignees,  to  try 
the  validity  of  the  fiat,  if  not  barred  by  the  statute  of  limitations.  So  a  person,  claiming 
adversely  to  the  assignees,  if  he  has  not  by  his  conduct  or  otherwise  admitted  their  title,  may 
at  any  time,  not  being  barred  by  the  statute  of  limitations,  bring  an  action  against  them,  and 
dispute  the  vaUdity  of  the  fiat  What  is  your  opinion  of  this  state  of  the  law  ? — I  think  it  is 
very  bad,  and  that  a  period  should  be  fixed,  after  which  the  bankruptcy  shall  be  conclusive. 

191 .  IX>  you  see  any  objection,  particularly  if  the  party  is  allowed  to  show  cause  against  the 
adjudication  in  the  manner  suggested  in  a  previous  question,  in  providing  that  the  adjudica- 
tion, if  the  bankrupt  does  not  appeal  against  it  within  a  certain  period,  should  be  conclusive 
in  all  cases  ? — I  think  so ;  allowing  time  sufficient  for  any  person  likely  to  be  injured  by  that 
adjudication  to  contest  it  if  he  pleases. 

192.  Do  you  think  it  would  be  just,  as  against  parties  who  have  claims  adverse  to  the 
assignees,  that  they  should  be  bound  under  such  circumstances? — Yes,  I  think  it  is  necessary, 
for  me  general  benefit  of  the  community,  that  some  period  should  be  fixed ;  and  I  do  not 
see  any  objection  to  adverse  claimants  being  fixed  if  there  is  a  notice  given  sufficient  to  enable 
them  to  come  in  and  dispute  the  commission,  and  so  enabling  the  Commissioners  to  act. 

193.  Should  you  think  other  persons,  besides  the  bankrupt,  should  be  able  to  dispute  that 
before  the  Commissioners  ? — There  may  be  instances  where  there  may  be  persons  acting  oa 
the  oflTensive. 

194.  Would  you  rather  in  such  case  confine  the  conclusiveness  of  the  adjudication  to  the 
bankrupt  and  persons  indebted  to  his  estate  in  any  action  or  suits  brought  by  an  assignee  for 
a  debt  or  demand  for  which  the  bankrupt  himself  might,  had  he  not  been  adjudged  bank- 
rupt, have  sustained  any  action  or  suit  ? — I  do  not  think  it  ought  to  be  confined  in  that  way. 
I  think,  after  a  certain  period,  the  declaration  of  bankruptcy  should  be  conclusive  without  ; 
the  only  difficulty  I  have  is  in  the  case  of  those  who  cannot  come  in  and  dispute  it,  but  that 
number  is  so  small,  1  think  they  had  better  suffer  the  injustice  such  a  state  of  the  law  would 
inflict,  than  that  parties  generally  should  suffer  the  still  greater  injustice  of  having  all  the 
proceedings  in  bankruptcy  upset  by  an  adverse  trial  at  a  distant  time.  [  would  proceed  on 
this  principle — ^the  court  should  be  a  Court  of  Record — and  its  acts  should  be  considered  in 
the  nature  of  a  judgment,  unless  it  was  overruled  within  a  limited  period — that  after  such 
period,  you  should  do  nothing  else  but  look  to  that  document. 

195.  Do  you  think  it  would  be  desirable  that  it  should  be  stated  in  the  adjudication  itself 
when  the  party  became  a  bankrupt,  so  that  the  adjudication  should  be  conclusive,  not  only  of 
the  party  becoming  a  bankrupt,  but  of  the  time  at  which  he  became  bankrupt? — Most  un- 

Siestionably ;  I  think  that  is  one  of  the  defects  in  the  present  finding.     In  a  case  of  lunacy, 
e  lunacy  is  always  found  from  a  certain  time,  and  I  do  not  see  why  the  Commissioners 
should  not  also  find  the  day  from  which  the  party  became  bankrupt. 

196.  You  think  it  should  be  sufficient  to  produce  the  record  of  his  adjudication  of  bank** 
ruptcy  under  the  seal  of  the  court  ? — I  think  that  should  be  sufficient. 

197.  Considering  that  acts  of  bankruptcy  are  frequently  deposed  to  by  servants,  who  cannot 
afterwards  be  found,  do  you  think  it  would  be  desirable,  supposing  the  adjudication  not  to  be 
final  in  all  cases,  to  extend  the  provisions  of  the  2  and  3  William  IV.,  cap.  ]  14,  sec.  7, 
which  makes  the  depositions  of  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy, 
evidence  in  certain  cases,  in  the  event  of  the  death  of  the  witnesses  deposing  to  those  facts,  to 
all  cases  where  any  of  such  witnesses  may  be  dead,  or  out  of  the  jurisdiction  of  the  court,  or 
cannot  be  found  ? — I  think  it  would  be,  during  the  period  the  bankrupt  is  allowed  the  power 
of  questioning  the  adjudication  of  the  court.  1  do  not  see  the  objection  in  law  to  the  bank- 
rupt being  examined  to  his  own  act  of  bankruptcy.  I  think  the  difficulty  of  trying  actions  by 
the  assignees  is  frequently  enhanced  by  the  difficulty  of  making  proof  of  those  facts,  and  the 
difficulty  is  the  greater,  the  greater  the  length  of  time. 

198.  Chairman, — You  are  of  opinion  that  a  man  might  declare  himself  a  bankrupt  ?—' 
Decidedly. 

199.  Mr,  Commissioner  Holroyd, — You  see  no  objection  also  to  a  trader  being  "sum- 
moned, and  being  made  subject  by  law  to  an  examination  as  to  an  act  of  bankruptcy  ? — Not 
the  least. 

200.  You  think  it  would  be  better  to  make  the  adjudication  conclusive  in  all  cases  ?  I 
think  so.  One  of  the  great  mischiefs  now  is,  that  there  is  an  uncertainty  in  the  title  of  the 
person  suing.  Supposing  a  man  were  committed  to  prison  for  not  answering  at  th^ instance  of 
the  assignees,  if  the  whole  proceedings  be  in  error,  the  adjudication  and  all  the  preliminary 
steps,  the  assignee,  in  instituting  those  proceedings,  may  be  liable  to  an  action;  everything 
like  uncertainty  after  a  certain  period  should  be  removed. 

201.  Do  you  mean  that  the  bankrupt  should  be  able  to  dispute  his  bankruptcy  only 
before  the  judge  or  commissioner  who  pronounced  it,  or  by  appeal  against  his  decision  to  an 
appellate  jurisdiction  within  a  certain  time? — That,  within  a  certain  time,  he  should  have  the 
power  to  appeal ;  but  I  would  have  that  very  limited. 

202.  Would  you  confine  that  power  of  appeal  to  the  court  who  adjudged  him  bankrupt,  or 
to  the  appellate  jurisdiction? — He  should  go,  in  the  first  instance,  to  the  court  who  adjudged. 


Digitized  by 


Google 


for  inquiring  into  BANKRUPTCY  and  INSOLVENCY.  21 

Supposing  that  the  adjudication  would  be  as  it  is  now  (ex  parte),  he  should  have  the  power  of      Examinations. 

examining  witnesses  himself;  and,  if  he  was  dissatisfied  with  the  judgment,  he  might.have  an  

appeal  within  a  limited  period,  or  the  act  of  bankruptcy  should  be  taken  as  conclusive  against  ThomasWood.Esq., 
him.  13th  Dec.  1839. 

203.  Should  he  be  prevented  bringing  an  action  in  another  court  ? — Unquestionably. 

204.  You  think  he  should  be  confined  to  disputing  his  fiat,  either  before  the  commissioner 
who  has  made  an  order  nisi,  or,  if  dissatisfied  with  his  judgment,  before  the  Court  of  Appeal, 
whatever  it  might  be,  within  a  certain  time,  and  not  before  any  other  tribunal  ? — I  should  say 
be  ought  to  be  confined  to  a  Court  of  Appeal.     I  think  there  the  matter  ought  to  terminate. 

205.  That  he  should  not  be  allowed  to  bring  an  action  ? — No.  If  he  has  a  competent 
Court  of  Appeal,  all  the  purposes  of  public  justice  are  answered.  ^^^ 

206.  Mr.  Commissioner  Holroyd. — Supposing  you  object  to  the  present  state  of  the  law, 
as  to  the  adjudication  being  an  ex  parte  proceeding,  do  you  think  a  trader  should  in  .the  first 
instance  have  notice  of  the  intended  proceedings,  and  be  allowed  to  dispute  the  adjudication 
before  his  property  is  taken  possession  of;  or,  if  you  think  it  essential  for  the  interest  of  the 
creditors  and  the  prevention  of  frauds  that  the  adjudication  of  the  bankruptcy  should  be 
ex  parte,  and  without  notice  to  the  trader,  what  is  your  opinion  of  a  provision  of  the  following 
kind :  that,  upon  an  application  to  make  a  party  a  bankrupt,  on  ex  parte  evidence  of  the  debt, 
trading,  and  act  of  bankruptcy,  an  ordeir  should  be  made  to  show  cause  only ;  but  that,  upon 
such  order,  the  messenger  should  take  possession  of  the  trader's  property,  and  keep  possession 
untU  the  order  was  made  absolute  or  discharged ;  and  that  unless  the  trader,  within  a  certain 
time  mentioned  in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after 
proof  of  notice  thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a 
bankrupt  forthwith ;  or,  having  due  regard  to  the  injury  which  a  seizure  of  property  must 
produce  to  a  trader  s  credit,  do  you  think  it  would  be  more  consistent  with  justice,  and  at  the 
same  time  not  injurious  to  creditors,  that,  instead  of  allowing  the  seizure  of  property  upon  an 
exparte  application  in  all  cases,  upon  an  order  to  show  cause  being  made,  such  seizure  should 
be  c(mfinea  to  cases  upon  affidavits  showing  probable  cause  of  the  trader  being  about  to 
abscond  or  make  away  with  his  property? — I  am  decidedly  adverse  to  giving  notice  before 
yon  seize  the  property,  because  1  believe  m  many  instances  the  purposes  of  the  fiat  would  be 
entirely  defeated ;  and  that,  in  all  cases  of  frauds  fraudulent  persons  would  then  find  the 
means  of  removing  their  property ;  and  it  would  be  exceedingly  difficult  to  distinguish  between 
an  honest  intention  and  a  fraudulent  purpose*  The  only  safe  rule  would  be,  in  my  opinion,  to 
pot  some  one  in  possession  as  quickly  as  possible ;  hence,  an  order  nisi  would  be  a  safe  mode 
of  proceeding,  taking  care  the  case  was  sufficient,  in  the  mind  of  the  commissioner,  to  induce 
him  to  suppose  there  would  be  no  reversal  of  the  decision.  It  would  be  very  desirable  to  pre- 
vent inconvenience  to  the  supposed  bankrupt ;  but  the  cases  which  occur  of  injury  done  to 
them  are  so  few  that  they  appear  to  me  scarcely  to  require  protection.  I  do  not  see  any  great 
difficulty  in  taking  possession  in  the  first  instance — allowing  the  debtor  an  opportunity  of 
traversing  the  decision. 

207.  Mr,  Hawes, — Would  you  give  a  trader  any  remedy  against  parties  applying  to  this 
court  in  the  event  of  the  court  deciding  that  there  was  no  act  of  bankruptcy  and  that  injustice 
had  been  done  to  the  trader? — Yes,  assuredly  I  would. 

208.  What  would  be  the  nature  of  that  remedy  ? — I  would  leave  him  to  his  action,  for  it 
must  be  a  question  left  to  the  jury,  depending  on  a  man's  rank  in  life  and  the  injury  done  to 
him. 

209.  An  action  for  damages  ? — ^Yes ;  supposing  a  man  proceeded  by  rule  Nisi^  and  pos-  v 
session  were  taken,  an  injury  would  no  doubt  be  done  to  the  debtor ;  then,  if  the  creditor 

could  not  make  out  that  he  had  a  fair  case,  or  if  it  was  from  vindictive  motives,  I  think  he 
should  be  exposed  to  an  action. 

210.  In  the  event  of  conferring  these  new  powers  on  the  Court  of  Bankruptcy,  you  would 
think  it  necessary  to  guard  them  by  giving  the  trader  a  remedy  at  law  ? — Certainly. 

21 L  Mr.  Hankey. — ^Would  you  limit  them  by  saying  such  extreme  measures  should  be 
applicable  to  such  an  amount  of  debt? — The  difficulty  would  be  to  know  the  amount  of  the 
estate.  Much  in  these  summary  remedies  must  be  left  to  the  discretion  of  the  presiding 
jud^e^  taking  care  to  give  the  parties  protection  against  the  misconduct  of  those  who  may 

212.  Chairman, — In  your  experience,  have  the  persons  who  have  questioned  their  commis- 
saoDS  been  roguish  or  honest? — One  scarcely  ever  sees  an  honest  man  question  his  com- 
nusfflon. 

213.  Do  you  not  believe  there  are  numerous  instances  in  which  a  man  is  made  improperly 
a  bankrupt,  and  yet  submits  to  it  ? — Yes,  unquestionably — he  feels  it  the  best  thing  to  be 
done.  In  many  instances  I  have  seen  of  a  questionable  act  of  bankruptcy,  I  have  advised 
parties  to  submit  to  it  as  being  the  best  thing,  being  in  a  state  of  insolvency,  rather  than 
question  the  act  of  bankruptcy. 

214.  Mr.  Hankey. — Do  you  mean  that  on  the  affidavit  of  any  man,  a  man's  property 
should  be  taken  possession  of? — No ;  that  it  should  be  left  to  the  discretion  of  the  comniis- 
aooers. 

215.  Mr.  Commissioner  Fonblanque. — Would  you  not  have  as  much  for  the  foundation  of 
the  rale  Nisi,  as  is  now  required  for  the  adjudication  ? — Yes ;  I  do  not  myself  see  any 
necessity  for  a  rule  Nisi,  I  would  adjudicate  in  the  first  instance,  giving  tlie  party  the  power 
of  appeal.  I  do  not  see  that  any  great  injustice  would  be  done;  a  man  never  gets  attacked 
by  his  creditors  until  there  are  strong  manifestations  of  insolvency.  There  are  cases  in  which 
m  property  cannot  be  saved  to  the  creditors  without  taking  violent  means. 

216.  Mr.  Hawes. — Your  main  check  against  abuse  would  consist  in  the  discretion  of  the 
judge  prending  ? — Unquestionably. 
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Examinations.  217.  Chairman. — Ave  you  well  acquainted  with  the  manner  in  which  business  is  now 

— -  managed  in  this  Court?— I  think  I  am. 

Thomas Wood^sq.,       2 18.  Do  you  think  it  is  an  improvement  on  the  old  system? — I  think  it  is  a  great  improve- 
ISth  Dec.  1839.      tnent  in  many  instances. 

219.  Do  you  think  the  debts  are  collected  more  cheaply,  and  more  eflfectively,  than 
formerly  ? — I  think  they  are  collected  more  cheaply,  but  that  they  might  go  further ;  tiiat 
many  official  assignees  stop  in  their  list  too  soon. 

220.  Have  you  ever  looked  at  any  of  the  books  in  the  cases  that  have  come  before  me?«- 
I  have  examined  some.  I  am  not  sure  whether  they  have  been  those  which  have  been  before 
the  chairman.  In  some  bankruptcies  it  is  remarkably  well  done ;  and  I  think  in  many 
instances  a  great  deal  of  assistance  might  be  derived  from  a  calculation  a  twelvemonth  after- 
wards of  so  many  debts  collected,  and  so  many  outstanding. 

221.  Do  you  think  that  which  has  been  stated  is  the  proper  course  to  be  pursued? — I  think 
that  is  a  very  proper  course. 

222.  Can  you  give  the  commissioners  any  idea  of  what  is  the  comparative  expense  of 
working  under  the  Court  of  Bankruptcy,  and  under  a  trust-deed  ? — The  advantage  in  point  of 
expense  is  decidedly  in  favour  of  the  Court  of  Bankruptcy — I  mean  the  professional  charges. 
The  amount  paid  to  the  official  assignees  will^  of  course,  be  about  equivalent  to  that  paid  to  an 
accountant  under  a  trust-deed. 

223.  The  expense  will  be  more  under  trust-deeds ;  and  are  there  the  same  means  of 
collecting  debts  and  performing  the  business  as  in  the  Court  of  Bankruptcy  ? — Unquestion- 
ably not ;  then,  again,  there  are  many  legal  difficulties  that  intervene ;  we  cannot  sue  for  debts 
but  in  the  name  of  the  insolvent 

224.  Mr.  Commissioner  Holroyd. — Does  that  which  you  state  as  to  expense  apply  to  small 
as  well  as  to  large  estates  ? — I  think,  perhaps,  not  to  some  small  cases  ;  there  are  some  where 
the  trustee  takes  upon  himself  the  collection  of  the  debts — little  country  traders ;  sometimes  a 
short  deed  of  trust  is  made  to  sell  off  the  whole  in  possession,  where  the  whole  stock  would  not 
come  to  enough  to  pay  the  fees  in  bankruptcy;  but  one  hardly  takes  notice  of  them. 

225.  Are  not  those  settled  sometimes  without  cither  deed  or  commission  ? — I  believe  in 
some  cases  they  are. 

226.  Chairman. — Are  you  aware  of  any  instances  where  fiats  have  been  issued  out  and  not 
worked  in  the  court  ? — Yes. 

227.  Do  you  think  that  is  advantageous  to  the  pubUc,  or  the  contrary  ?— It  would  be  very 
difficult  to  answer  that.  It  sometimes  happens  that  an  insolvent,  before  he  has  a  fiat  «^atiist 
him,  or  is  likely  to  have  one,  makes  an  arrangement,  and  finds  security  for  his  debt. 

228.  Is  it  not  often  the  means  of  giving  a  fraudulent  preference,  and  enabling  one  creditor 
to  get  paid  ? — No  doubt  it  is. 

229.  Mr.  Hawes. — Is  it  not  the  constant  practice  of  some  houses  so  to  act  ? — I  believe  it  is. 

230.  Chairman. — ^Woidd  you  recommend  any  alterations  as  to  granting  of  the  certificate? 
— I  think  the  certificate  ought  to  rest  entirely  upon  the  commissioners ;  that  the  creditors  sign- 
ing a  certificate  to  exonerate  a  party  from  total  liability,  amounts  almost  to  a  larce ;  for  the 
creditors  are  frequently  wrought  upon  by  direct  or  indirect  means.  With  respect  to  the  certi- 
ficate, there  is  sometimes  no  power  left  to  keep  a  man  out  but  prevailing  upon  the  commis- 
sioner to  adjourn  the  meeting  sine  die,  or  to  refuse  the  certificate  after  a  certain  number  of 
creditors  have  signed.  And  sometimes  a  certificate  is  reftised  from  vindictive  motives,  or 
where,  from  family  connexions,  it  is  conceived  that  the  bankrupt  may  have  the  power  of  payii:^ 
at  a  fiiture  day.     I  think  that  ought  to  be  left  with  the  commissioners. 

231.  Mr.  Commissioner  Fonblanque. — Supposing  the  simatures  of  the  creditors  to  the 
certificate  to  be  continued,  do  you  think  it  desirable  to  have  them  affixed  at  a  pubUc  meetings 
instead  of  by  application  from  house  to  house  ? — ^That  would  ff  uard  against  the  evils  I  have 
referred  to,  of  applications  direct  and  indirect.  It  would  be  much  better  if  done  at  the  meeting 
for  the  last  examination,  or  any  other  period ;  but  it  would  be  a  much  more  salutary  proceed- 
ing, if  the  responsibiUty  was  in  the  court,  and  that  would  relieve  the  creditors  in  many  cases 
from  very  embarrassing  circumstances,  where  they  are  prevailed  upon  to  sign  a  Certificate  in 
consequence  of  the  importimity  of  friends.  When  I  say  the  conunissioners,  I  should  rather 
say  the  court. 

232.  Mr.  Commissioner  Holroyd. — Would  you  not  think  it  right  to  allow  the  creditors  to 
show  cause  against  the  court  granting  a  certificate? — Unquestionably.  The  only  certificate 
I  should  require  would  be  a  declaration  from  the  court,  that  so  and  so  has  passed  his  exami- 
nation, and  is  entitled  to  be  discharged  from  his  liabilities ;  that  should  be  a  formal  proceed- 
ing of  the  court,  and  I  think  it  would  be  desirable  to  fix  a  day  on  which  the  court  should 
make  that  adjudication,  unless  sufficient  cause  was  shown  by  the  creditors. 

233.  Do  you  think  the  conduct  of  the  bankrupt  in  the  mode  of  contracting  debts,  or  in 
disposing  of  his  property  before  the  bankruptcy,  should  form  a  part  of  the  consideratioQ  in 
granting  the  certificate? — I  think  it  should;  and  that,  the  court  should  have  the  power  of 
inquiring  whether  the  debts  were  honestly  contracted. 

234.  Mr.  Hawes. — ^You  would  give  to  the  Court  of  Bankruptcy  the  power  which  the  Court 
of  Insolvency  possesses  of  inquiring  whether  the  debts  were  honestly  contracted? — There 
should  be  a  power,  first,  of  obtaining  a  certificate,  and  if  there  were  aggravated  fraud,  there 
should  be  a  power  residing  in  the  court,  of  actual  and  personal  punishment,  not  a  mere  con- 
finement as  in  the  Insolvent  Debtors'  Court  remanding  them  to  prison,  but  a  penal  sentence. 
My  attention  has  been  drawn  to  that  as  a  magistrate  in  visiting  the  prisons :  there  are  a  great 
number  of  persons  confined  for  a  period  of  time — ^they  go  bac^  and  live  in  a  state  of  riot.  I 
think  those  men  should  be  sent,  according  to  circumstances,  into  a  more  punitive  state  ;  that 
there  should  be  a  more  punitive  mode  of  deaUng  with  those  parties,  for  it  is  a  mockery  of 
terms  to  call  that  a  punishment;  they  live  without  restraint — not  oa  the  prison  allowances.      If 
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we  could   classify  them,  or  put  them  under  restraint,  they  would  frequently  settle  with  their       Examinations, 
creditors,  or  find  the  means  of  getting  out.  — 

235.  You  would  subject  debtors  in  prison,  and  debtors'  prisons,  to  rules  and  regulations  Thoma8WoodJliq.t 
something  similar  to  those  which  prevail  in  ordinary  prisons? — Debtors,  pronounced  by  the      13th Dec.  1839. 
Court  to  be  criminal,  should  be  treated  in  a  different  manner  to  other  debtors. 

^6.  In  allusion  to  such  debtors  as  might  be  subject  to  a  sentence  of  punishment  of  the 
Court,  you  would  subject  them  to  a  criminal  punishment? — I  would;  the  Court  should 
declare  whether  a  man's  conduct  has  been  criminal  or  not ;  then,  if  it  declared  that  he  was 
to  be  subjected  to  imprisonment,  it  should  be  imprisonment  in  fact,  and  not  a  nominal  impri- 
sonment. ' 

237.  Chairman. — ^Would  you  propose  that  notice  should  be  given,  as  there  is  now,  before 
the  allowance  by  the  commissioner,  but  that  it  should  specify  the  day  at  which  the  commis- 
sioner would  allow  it  ? — I  should  propose  that  the  commissioner  should  declare  that  he  will, 
on  a  certain  day,  grant  the  certificate,  unless  there  is  cause  to  the  contrary,  and  let  it  be  pub- 
licly advertised ;  that  would  give  the  creditors  every  necessary  notice. 

238.  You  have  stated  that  the  majority  of  cases  of  bankruptcies  are  cases,  in  iact,  for  the 
benefit  of  the  bankrupt  ? — Yes. 

239.  In  every  case  should  there  not  be,  as  a  proof  of  the  debt,  something  besides  the  oath 
of  the  creditor  and  the  bankrupt? — I  have  some  diflficulty  upon  that  point  I  confess,  in  some 
instances,  it  appears  to  me  the  proof  of  the  debt  at  present  is  too  slight  in  its  nature.  I  do 
not  know  how  to  provide  a  remedy  for  that.  In  commercial  houses  there  is  very  little  difficulty 
upon  that,  for  the  books  of  commercial  houses  can  be  seen ;  but  in  many  questions  of  family 
debts  I  .think  great  difficulties  arise,  and  that  they  increase  very  frequently  in  proportion  to 
the  degree  of  consanguinity  of  the  parties. 

240.  It  often  happens  that  debts  are  proved — very  lar^e  debts ;  they  state  it  to  be  very  hard 
they  cannot  be  allowed  to  prove,  they  being  relations,  having  been  left  without  any  security 
whatever ;  does  not  it  appear  to  you  much  better  in  that  case  that  relations  should  not  be 
allowed  to  prove,  rather  than  that  the  oath  of  the  bankrupt  and  the  particular  creditor  should 
betaken ? — I  think  there  does  require  some  fiirther security  against  fraudulent  debts,  and  par- 
ticularly in  the  present  state  of  the  law,  as  those  fraudulent  debtors  influence  the  certificate.  I 
gaierally  observe  that  in  loans  to  bankrupts,  there  are  more  questions  arising  than  on  any 
other  debts. 

241.  Mr.  Commissioner  Fonblanque. — You  do  not  think  so  rigid  a  rule  is  necessary  as  it 
respects  goods  sold  and  delivered  ? — Certainly  not. 

242.  You  think  there  should  be  a  more  rigid  rule  in  respect  of  those  debts,  which  Lord 
Eldon  said  were  either  the  best  or  the  worst  debts,  those  arising  on  loans  and  accommodation 
bills,  than  on  the  simple  class  of  debts  for  goods  sold  in  the  ordinary  course  of  the  bankrupt's 
trade  ? — I  would  say  in  all  courts  of  law  I  should  require  somewhat  more  evidence  than  the 
oath  of  the  party ;  but  on  what  I  considered  trade  debts,  I  should  afford  the  greatest  facility  : 
Ibr  where  a  party  borrows  money,  there  are  the  means  of  providing  the  clearest  evidence  of 
the  existence  of  tne  debt  A  great  many  debts  are  no  doubt  created  for  the  purpose  of  having 
an  influence  in  the  choice  of  assignees,  and  signing  the  certificate ;  if  you  take  away  the 
signing  of  the  certificate,  you  take  away  the  objection  in  a  great  measure. 

243.  Are  you  acquainted  with  the  manner  in  which  country  commissions  are  conducted  ? 
— I  am. 

244.  What  is  your  opinion  of  it  ? — I  do  not  think  it  can  be  much  worse  than  it  is ;  and  I 
can  illustrate  that  by  stating  a  case  which  was  prepared  for  the  opinion  of  counsel.  Where 
there  are  three  parties  in  a  firm  "  Can  the  messenger,  under  the  usual  warrant  issued  in  the 
fiat  against  A.  and  B.,  seize  the  separate  goods  and  furniture  of  A.  at  his  private  dwelling- 
hotne  ?  2dly.  Can  the  assignees  of  A.  and  B.  proceed  to  sell  such  separate  effects  of  A.  (both 
real  estate  and  personal  property  ?)  3dly.  If  they  can,  what  are  they  to  do  with  the  produce  ? 
Are  they  to  add  it  to  the  produce  of  the  joint  goods  of  A.  and  B.,  or  how  otherwise? 
4thly.  Can  the  separate  creditors  of  A.  only  prove  their  debts  under  the  present  joint  com- 
mi^on  against  A.  and  B.  ?  And,  if  they  can,  out  of  what  fund  are  they  entitled  to  receive  a 
dividend?  5thly.  Can  such  of  the  unpaid  creditors  of  A.  and  C,  to  whom  B.  has  not 
become  responsible,  prove  under  the  present  joint  fiat  against  A.  and  B.,  and  out  of  what 
fimd  are  they  entitled  to  receive  a  dividend  ?  for  it  seems  a  hardship  upon  the  creditors  of  A. 
and  B.  that  such  creditors  should  receive  a  dividend  out  of  his  joint  property  with  A. 
fithlj.  Can  the  joint  creditors  of  A.  and  C,  on  their  joint  promissory  note,  prove  their  debts 
either  against  the  joint  estate  of  A.  and  B.,  or  against  the  separate  estate  of  A.  ?  And  out  of 
what  fund  would  their  dividend  be  payable?  Would  the  separate  creditors  of  A.  be  entitled 
to  a  preference?  7thly.  Presuming  that  a  separate  commission  cannot  now  issue  against 
A-,  will  it  be  necessary  for  the  assignees,  under  the  present  fiat,  to  petition  the  Chancellor  to 
ifirect  separate  accounts  to  be  kept  of  the  joint  effects  of  A.  and  B.,  and  of  the  separate  effects 
of  A.  only,  or  to  give  any  other  and  what  direction,  or  to  make  any  other  and  what  order? 
Laady.  You  are  requested  to  advise  the  solicitor,  commissioners,  and  assignees  under  the  pre- 

fiai    " 


Bat,  how  to  act  generally,  on  working  the  present  fiat,  under  the  above  circumstances." 
I  merely  read  that,  because  I  have  seen  several  cases  of  the  same  kind  which  took  place  in 
bankmpteies  in  small  towns. 

245.  Mr.  Commissioner  Fonblanque. — Was  that  a  case  in  which  there  was  a  question 
wiiether  the  estate  should  be  administered  in  this  Court  or  in  the  country? — Yes. 

946.  How  was  that  ultimately  determined  ? — It  was  administered  in  this  Court ;  but  things 
of  this  kind  are  frequently  happening  in  small  towns.  There  is  frequently  a  contrivance  by 
tfie  bankrupt's  friends  to  get  a  commission  executed  in  a  particular  place,  where  the  gentle- 
are  not  more  acqusdnted  with  the  law  of  bankruptcy  than  the  gentleman  who  drew  those 
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Examinations.       questions  I  have  read ;  and  there  it  frequently  happens  enormous  plunder  takes  place  ;  par- 

—  ticular  persons  get  the  direction  of  the  estate.     Most  of  the  creditors  are,  probably,  carrying 

ThomasWood,Esq.,  ^^  business  in  London ;  but  they  are  entirely  at  the  mercy  of  the  country  commission. 

13th  Dec.  1839.  247.  Mr.  Glyn. — ^The  amount  of  the  dividend  on  those  estates  is  generally  very  small,  is  it 

not? — Very  small — and  there  is  a  decided  defect  of  jurisdiction.     There  is  no  common  oflSce 

at  v^hich  a  creditor  may  get  information  as  to  the  debts  proved,  or  any  circumstances ;  but  he 

must  write  down  to  get  information  to  every  diflFerent  place  where  fiats  are  executed. 

248.  Chairman, — Would  it,  in  your  opinion,  be  desirable  that  the  commissioners  should  go 
circuit's,  or  that  they  should  be  stationed  at  particular  plades  ? — I  think  it  would  be  better  to 
have  the  commissioners  going  circuits,  than  to  have  them  stationed  at  particular  places,  for 
that  would  suppose  that  the  power  would  rest  in  the  one  Court  in  town. 

249.  Mr,  Hawes. — ^Thus  not  only  the  law,  but  the  practice,  would  be  uniform  throughout 
the  country  ? — Certainly. 

250.  Mr,  Horsley  Palmer. — How  would  those  commissioners,  going  circuits,  be  able  to  attend 
to  cases  of  bankruptcy  happening  every  day  ? — Supposing  a  commissioner  were  to  reside  in  a 
particular  town,  I  do  not  doubt  that  he  would  be  able  to  receive  proofs  of  debts ;  and  I  think 
that  commissioners  should  be  thus  provided  for  administering  the  estate  in  the  country ;  but 
that  a  commissioner,  going  a  circuit,  will  tend  to  facilitate  the  decision  of  disputed  questions 
which  may  have  arisen  under  the  commission.  I  think  it  would  be  competent,  considering  all 
the  fiats  as  issued  from  this  Court,  to  authorize  a  local  commissioner  to  take  the  fiats  and 
return  the  proceedings  under  them  to  this  Court. 

251.  Secretary, — Do  you  mean  to  suggest  that  the  fiats  for  the  country  should  be  opened  in 
town  ? — ^Yes,  or  by  some  person  directed  by  this  Court. 

252.  If  the  bankrupt  is  to  have  notice,  do  you  mean  that  he  is  to  come  to  town  to  oppose  it  ? 
^-He  may  oppose  it  on  any  of  the  circuits  the  commissioners  are  to  go. 

253.  Is  the  adjudication  to  precede  that  circuit,  or  be  suspended? — The  adjudication  would 
take  place  either  on  a  rule  nisi,  or,  in  the  first  instance,  leaving  it  to  the  party  to  oppose  or 
traverse  it.  He  can  show  cause  to  the  commissioner  going  the  circuit,  or  traverse  it ;  but  I 
do  not  see  the  great  inconvenience  of  his  coming  to  town  to  do  that. 

254.  Do  you  see  no  inconvenience  in  bringing  up  the  bankrupt  from  Cornwall,  for  instance  ? 
— If  there  were  an  ihconvenience,  it  would  be  compensated  by  his  going  to  the  commissioner 
on  the  circuit. 

255.  Supposing  the  commissioner  to  have  a  circuit  to  go,  there  is  a  question  when  the 
adjudication  is  to  be  made,  is  the  thing  to  be  suspended  until  he  can  come  round  within 
reach  ? — Unquestionably  it  must  be. 

256.  Mr.  Glyn, — Your  great  objection  to  a  country  commissioner,  stationed  at  a  particular 
town,  is  that  he  would  not  be  a  part  of  this  Court  ? — -Yes. 

257.  Might  he  not  be  connected  by  office  with  this  Court  ? — ^That  might  be  done  certainly. 

258.  Mr.  Commissioner  Holroyd. — ^What  do  you  think  of  this  Court  administering  the  law 
throughout  the  kingdom  ;  that  there  should  be  a  portion  of  the  judges  in  town,  and  a  certain 
portion  in  different  districts  throughout  the  country,  in  five  or  six  districts ;  that  each  should 
have  jurisdiction  in  all  matters  of  bankruptcy,  so  that  the  commissioners  in  London  might 
have  the  power  of  examining  in  London  in  relation  to  commissions  existing  in  London,  and 
the  commissioners  in  the  country  as  to  country  commissions ;  that  the  Court  in  London  should 
make  rules  and  regulations  affecting  all  the  Courts  ;  and  that  the  whole  should  be  returned 
to  this  Court  in  London,  and  made  matter  of  record  here  ? — All  my  answers  proceed  on  the 
idea  that  the  whole  of  the  proceedings  are  to  be  returned  into  the  Court  in  London.  There 
is  no  ditficulty,  I  think,  as  to  the  time  at  which  they  are  to  be  returned;  it  is  in  the  early  part 
of  the  commissions  the  town  creditors  wish  to  know  the  particulars. 

259.  The  originals  might  be  returned  immediately  that  they  are  acted  upon,  and  ofilce 
copies  kept  in  the  country?— It  would  be  immaterial  which  of  the  two  courses  were  pursued, 
whether  by  circuit  or  stationary  commissioners,  if  properly  returned  by  the  commissioner  into 
the  court  in  London. 

260.  Secretary, — If  you  say  all  fiats  are  to  be  opened  and  all  adjudications  to  take  place  in 
London,  there  is  a  difficulty  in  bringing  every  bankrupt,  from  whatever  distance,  up  to  London 
to  be  heard  previous  to  adjudication.     If,  instead  of  that,  you  send  him  to  the  commissioner 
in  the  country,  then  comes  the  difficulty  that  the  bankrupt  is  at  one  part  of  the  district  and 
the  commis.sioner  is  travelling  round  to  another.     Then  the  question  arises,  are  all  the  pro- 
ceedings under  that  fiat  to  be  suspended  till  the  commissioner  comes  round  within  reach  of 
the  bankrupt? — There  is  a  difficulty;  but  if  the  plan  suggested  of  having  stationary  commis- 
sioners were  followed,  that  difficulty  would  be  obviated.     I  see  no  difficulty  in  directing  that 
particular  persons  shall  meet  to  adjudicate  as  it  is  now,  but  that  the  proceedings  shall  all  be 
returned  into  this  court,  and  not  retained  by  stationary  commissioners  fixed  in  any  one  place, 
or  by  commissioners  going  the  circuit.     All  should  be  controllable  by  and  concentrated    in 
one  court.     I  am  not  prepared  to  say  which  would  be  the  best,  whether  by  circuit  commis- 
sioners or  stationary  commissioners,  or  by  a  compound  between  the  two,  but  that  the  whole 
should  be  kept  under  the  control  of  one  central  court. 

261.  Mr,  Glyn, — You  would  propose  there  should  be  official  assignees  and  a  control  over 
the  money  in  the  country  as  in  London  ? — Yes — and  a  power  to  revise  existing  commissions^.^ 
for  the  plunder  which  is  going  on  is  scarcely  credible. 

262.  Mr,  Commissioner  Holroyd, — Supposing  there  were  a  case  before  a  commissioner 
located  in  the  country,  do  you  think  it  would  be  desirable  to  give  an  appeal  from  one  judge 
to  three  in  London  ? — Unquestionably. 

263.  Mr.  Commissioner  Fonblanque, — You  have  reason  to  believe  that  considerable  sums, 
belonging  to  bankrupts*  estates,  are  unaccounted  for  in  the  country?— I  have. 
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2MrMr.  Hanketf. — Can  you  offer  any  suggestions  to  effect  a  reduction  of  the  ordinary       Examinationt. 

diarges  of  solicitors'  bills  ? — I  do  not  think  that  can  stand  much  better  than  it  does  now.    The  

objection  to  the  writing  letters  unnecessarily  is  removed  by  the  intervention  of  the  official  Thomas  Wood,  Eiq., 
assignee.    The  knowledge  which  the  commissioner  now  has^  through  the  means  of  the  official      13th  Dec.  1839. 
asrignee,  of  all  proceedings  to  be  taken>  and  the  power  of  taxation,  I  think  afford  a  sufficient 
control  over  the  solicitor^ 

265.  In  any  matter  touching  legal  proceedings,  is  the  official  assignee  the  party  to  the 
afiair,  or  the  creditor  assignee? — Both;  but  as  the  official  assignee  is  a  party  to  all  pro- 
ceedings now,  he  will  not  permit  them  to  be  taken  unless  he  knows  it  is  with  the  approbation 
of  the  commissioner. 

266.  Chairman. — Do  you  think  it  would  be  right  that  the  official  assignees  should  be 
relieved  from  any  responsibility  as  to  costs,  or  as  to  the  result  of  suits  or  actions,  though  still 
their  names  are  retained  to  hold  that  control  over  the  proceedings  ? — I  think  their  names 
ahoiild  be  retained  to  give  ^nerally  a  control  over  the  proceedmgs ;  but  I  think  they  ought 
not  to  be  personally  responsible. 

267.  If  the  official  assignee  join  with  the  creditor  assignee,  you  would  make  the  creditor 
assignee  alone  liable  for  the  costs? — Unquestionably.  I  would  much  rather  it  were  not  so. 
The  court  should  have  power  to  direct  the  assignees  to  brin^  actions  if  they  thought  it  neces- 
sary ;  but  in  no  case  should  the  official  assignee  be  personally  liable.  There  are  proceedings 
I  know  now,  in  which  the  official  assignee  will  not  proceed  because  he  is  not  indemnified ; 
and,  having  no  interest,  it  is  not  to  be  expected  that  he  would. 

268.  Mr.  Hankey. — ^Are  you  to  be  understood  that  the  solicitors  have  no  po^er  to  put  the 
law  in  force  without  the  consent  of  the  official  assignee? — Yes — it  is  part  of  the  solicitor's  duty 
to  advise  and  state  his  opinions,  and  he  does  so  daily — but  he  cannot  take  any  affirmative  pro- 
ceedings to  recover  property  without  the  consent  of  the  official  assignee,  because  the  official 
assignee  must  be  a  party.  There  is  one  very  great  difficulty  with  respect  to  proceedings ; 
frequently  there  may  be  questions  arise  on  an  impoverished  estate,  and  in  which  an  action  is 
desired  to  be  brought,  but  there  are  no  means ;  there  are  no  funds  on  that  particular  estate. 
It  has  often  occurred  to  me  that,  if  the  suitors'  fund  would  allow  it,  the  commissioner  should 
have  power  to  direct  the  official  assignee  to  bring  the  action  on  the  responsibility  of  the  court 
itself. 

269.  Do  you  think  that  it  would  be  desirable  that  the  court  should  have  a  power  to  decide 
the  case  in  the  first  instance,  with  power  of  appeal  ? — I  think  there  could  be  no  objection  to 
that. 

270.  You  think  there  should  be  a  power  of  deciding  on  all  questions  which  arise,  with  an 
appeal  to  a  jury,  probably,  in  some  cases  ? — Yes,  I  think  in  some  cases  that  would  be  a  very 
salutary  power.  We  want  a  Court  commensurate  with  the  commercial  demands ;  and  most 
of  the  questions  which  arise  might  be  fairly  disposed  of  in  this  Court ;  but  in  many  cases  the 
questions  cannot  be  disposed  of  for  want  of  funds. 

271.  Take  the  case  tnat  an  auctioneer  sells  goods  belonging  to  a  bankrupt,  and  it  appears 
there  is  a  balance  of  lOL,  20/.,  or  30/.  in  his  hands;  there  are  no  means  of  recovering  that 
but  by  going  into  Court;  ought  not  this  Court  to  have  the  power  of  deciding  in  such  a  case 
as  that  f— Undoubtedly. 

272.  Mr.  Commis^oner  Fonblanque. — In  cases  where  the  assignees  have  no  funds  to  pro- 
secute actions,  but  individual  creditors  are  of  opinion  that  actions  should  be  brought  for  the 
recovery  of  property  belonging  to  an  estate,  do  you  see  any  objection  to  making  a  special 
assignment  to  such  creditors  of  such  disputed  portion  of  the  estate,  they  taking  it  on  their  own 
risk  ? — I  think  not,  if  the  proceedings  are  taken  under  the  direction  of  the  commissioners. 

273.  Chairman, — Are  you  aware  of  the  fees  now  paid  on  proceedings  in  this  court?— Yes. 

274.  Do  they  appear  to  you  objectionable? — I  think  there  is  an  objection  to  paying  the 
official  assignees  by  a  per  centage,  for  it  applies  to  one  estate  and  not  to  another ;  perhaps  there 
is  no  interest  in  looking  after  a  small  estate,  requiring  probably  a  great  exertion. 

275.  Ought  the  official  assignees  to  be  paid  out  of  each  estate  in  your  opinion,  or  ought 
there  to  be  a  general  ftmd  out  of  which  they  should  be  paid? — It  would  be  exceedingly  diffi- 
cult to  say  they  should  be  paid  out  of  each  estate,  but  I  think  there  should  be  a  fimd  out  of 
whidi  they  should  be  paid  for  the  business  done  under  each  commission. 

5276.  Do  you  not  think  there  ought  to  be  a  yearly  sum  allowed  to  secure  him  a  certain 
income? — He  should  be  paid  for  what  he  does  under  certain  commissions;  where  there  are 
funds  under  commissions  he  should  be  paid  out  of  those  funds,  but  where  there  are  not,  I  think 
he  should  be  paid  out  of  the  suitors*  ftind ;  but  I  would  not  secure  him  a  great  salary,  fearing 
be  would  not  be  so  active  as  where  he  was  paid  for  his  labour. 

277.  Mr.  Commissioner  Fonblanque. — jDo  you  think  he  should  have  a  small  salary  to  pay 
his  necessary  office  expenses  and  clerks,  and  so  on,  and  let  the  remainder  of  his  emoluments 
arise  from  his  exertions? — To  that  there  could  be  no  objection,  but  I  think  that  the  amount 
itself  should  be  small. 

278.  Secretary, — Are  you  aware  whether  the  average  of  the  incomes  of  the  several  assignees 
are  to  nearly  the  same  amount  ? — I  should  think  not 

279.  Chairman. — ^There  are  certain  fees  often  and  of  twenty  pounds  applying  to  all  estates, 
whether  great  or  small,  does  it  appear  to  you  that  that  is  very  unjust  ? — Certainly  it  does. 

280.  Mr.  Commissioner  Holroyd.—Th  you  think  it  would  be  better,  in  order  to  relieve 
those  small  estates,  to  put  an  end  to  those  fees  of  ten  and  twenty  pounds  at  all  events,  and  that 
such  fees  as  may  be  thought  advisable  should  be  provided  for  in  another  way  ?— Yes,  but  I 
think  the  fixed  fees  ought  to  be  as  small  as  possible  in  cases  of  bankruptcy. 

281    Do  you  think  it  would  be  better  to  make  the  fees  in  the  case  depend  upon  the  actual 
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property^  making  a  regulated  per  centage  ? — ^I%at  would  be  a  preferable  mode^  but  that  would 
^        "~"  De  making  the  large  estates  pay  for  the  small  ones.     Prom  the  suitors*  fund,  which  is  unqiie^^ 

Inomas  WoodtEsq.,  tionally  increasing,  some  provision  might  be  made  for  i)aying  the  fees  where  there  were  no 
13th  Dee.  1889.      funds. 

282.  Chairman, — When  you  speak  of  the  rich  paying  for  the  poorest  estates^  are  not  such 
tribunals  as  these  necessary  for  the  administering  large  estates,  supposing  no  small  ones  at  all  ? 
— Undoubtedly ;  and  I  see  perhaps  less  objection  than  some  do  to  an  ad  valorem  rate  to  pay 
the  expenses  of  the  estate. 

283.  Mr.  Commissioner  Holroyd. — By  the  provision  of  the  2d  and  3d  Victoria,  diap.  29t 
for  protecting  bona  fide  executions  issued  where  levy  or  seizure  takes  place  befoire  an  aet  of 
bankruptcy,  such  seizure  or  levy  is  protected  if  the  party  has  not  notice  of  an  act  of  bank- 
ruptcy ;  but  there  is  a  proviso,  that  money  paid  on  an  executwn  which  takes  place  under  war- 
rant of  attorney,  given  by  way  of  fraudulent  preference,  should  not  be  protected— -will  you  state 
your  opinion  .upon  that? — I  think  it  is  bad;  I  think  there  are  great  opportunities  of  fraud, 
and  you  cannot  always  prove  the  notice  clearly ;  there  may  be  a  connivance  between  the  bank- 
rupt and  the  clebtor  to  let  in  an  execution. 

284.  A  case  was  stated  on  a  former  day  of  an  execution  issued,  where  it  bein^  difficult  to 
make  out  a  fraudulent  preference  under  circumstances  which  left  little  doubt  of  the  existence 
of  fraud,  in  consequence  of  that  difficulty  the  whole  property  was  giv«i  to  favoured  creditors  ? 
— I  have  had  a  case  in  the  same  situation  to-day,  as  to  an  estate  where  I  was  satisfied  that 
there  was  fraud,  and  that  the  mischief  had  arisen  entirely  from  that  statute. 

285.  Chairman, — All  those  evils  would  be  remedied  in  a  great  measure  by  the  course  you. 
propose  of  an  inquiry  here? — ^Yes,  the  mischief  is  going  on  extensivdy  in  the  country. 

286.  Do  you  think  that  the  evils  to  which  you  have  adverted  with  reference  to  oommissioQS 
worked  in  the  country  can  be  removed  without  a  more  efficient  ocHitrol  ? — I  do  not  think 
that  they  will  be,  unless  the  control  which  local  assignees  have  is  taken  away,  or  some  control 
put  over  them. 

287.  Secretary, — Do  you  mean  to  apply  that  to  the  assignees  or  to  the  commissioners  ?— 
All  together  ;  for  in  the  localities,  in  many  instances,  the  commissionerB,  and  the  SQUdtors, 
and  parties  are  so  connected,  that  you  find  a  circle  of  interest  all  the  way  round. 

288.  Do  you  mean  to  apply  that  to  bankruptcies  worked  in  Liverpool,  for  instance  ? — ^No  ; 
for  in  large  commercial  towns  of  that  description  the  difficulty  is  removed:  I  refi^  to  the 
bankruptcies  in  small  districts ;  the  debtor,  the  solicitor,  and  the  commissioner,  are  so  inter- 
woven,  that  they  can  scarcely  be  independent. 

289.  Mr.  Commissioner  Holroyd. — Do  you  think  the  Court  is  unobjectionable  evoi  at 
Liverpool,  and  other  lar^e  towns  of  that  character,  consisting  necessarily  of  practising  barris- 
ters and  solicitors  ? — I  think  it  is  less  objectionable  than  it  used  to  be ;  but  I  think  it  would 
be  preferable  it  should  be  all  conducted  by  one  Court. 

290.  Mr,  Glyn. — Do  you  think  the  provision,  with  regard  to  the  custody  of  money,  is 
objectionable  ? — Certainly. 

291.  Secretary, — If  ail  the  commissions  were  to  be  worked  in  London,  would  not  the 
Liverpool  merchant  have  the  same  objection  as  the  L<nidoa  merchant  now  has  as  to  the  work- 
ing in  Liverpool  ? — Yes ;  but  there  must  be  provision  made  according  to  the  circumstances. 
I  do  not  mean  to  say  that  the  business  should  be  done  here,  but  that  mere  should  be  local  or 
circuit  commissioners  under  the  Court  in  London,  and  that  there  should  be  the  utmost  facility 
for  the  routine  business  being  done ;  diat  a  man  in  Glasgow  should  not  find  it  necessary  to  go 
to  Liverpool  to  learn  anything,  but  that  he  should  send  to  London  to  ascertain  everything. 

292.  Do  you  mean  that  all  the  proceedings  should  be  carried  on  in  the  country  but 
returned  to  London? — Yes;  copies  being  kept  in  the  country,  just  the  same  as  the  proceed- 
ings under  the  Court  of  C^ncery  are  all  returned  to  Qianoery-lane.  I  apply  the  same 
pnnciple. 

293.  Is  the  practice  at  all  alike  ? — It  cannot  be  quite  alike,  but  I  would  assimilate  it  as 
much  as  possible  to  the  practice  in  this  respect  of  this  Court.     If  I  thought  it  were  perfectly 

.  practicable  when  this  Court  of  Commerce  was  thus  constituted,  I  would  say  the  whole  should 
be  conducted  here,  but  much  may  be  done  by  taking  copies.  I  cannot  conceive  w^  the  pro* 
ceedings  should  not  be  protected  in  this  Court,  inst^id  of  bein^  lying  about  the  ofl&ces  of  tlie 
attorneys ;  and  I  would  give  the  local  commissioners,  or  the  circuit  commissioners,  power  to 
adjudicate  in  the  first  instance,  subject  to  the  control  Of  tlie  Court  above. 

294.  What  difference  is  there  between  that  system  and  the  present  system,  vrith  an  appeal 
to  the  Court  of  Review  ? — No  man  but  a  madman  would  think  of  going  to  that  Court,  for  it  is 
the  most  inefficient  Court  there  is.     I  would  sooner  lose  a  debt  than  go  to  that  Court 

295.  Chairman, — Might  a  Court  of  Appeal  be  formed  out  of  the  commissioners  in  London^ 
and  with  an  appeal  to  the  chancellor  ? — I  think  it  might  be  formed  from  the  commissioners^ 

•  giving  the  parties  every  facility  they  can  have  of  applying  to  that  Court,  and  from  that  Court 

of  Appeal  among  the  commissioners  to  the  highest  tribunal,  namely,  to  the  Chancellor.  That 
would  be  the  simplest  form,  and  would  give  every  satisfaction  which  was  desirable.  At  pre- 
sent the  Court  of  Review  is  such  that  no  one  will  resort  to  it ;  it  is  impossible  to  disguise  the 
feeling. 

296.  Secretary, — Does  not  that  apply  rather  to  the  individuals  than  to  the  constitution  of 
the  Court? — It  is  too  expensive  in  the  first  instance ;  but  there  should  be  a  Court  accessible 
without  so  much  machinery;  a  Court  of  Appeal  of  three  commissioners  would  be  much  more 
easily  got  at. 

297.  In  what  respect  would  the  expense  be  diminished  ?  must  there  not  be  proceedings  of 
the  same  nature  ? — You  have  it  in  practice  in  the  Subdivision  Court  here ;  the  past  proceed- 
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ings  are  brought  up  and  new  proceedings  taken  in  a  sununary  way.     I  do  not  see  why  the       Ezaminatioiit. 
juroceedings  by  the  reviewing  commissioners  should  not  be  taken  as  they  are  here.  — 

296.  Is  th^re  not  some  notice  to  the  other  party  specifying  the  object? — Unqueslionably  ThomasWoodjEiq., 
there  is  a  notice  specifying  the  object;  but  the  whole  arena  of  affidavits  and  cross-affidavits      ^3th  Dec  1839. 
and  voluminous  proceedings^  swearing  backwards  and  forwards,  would  be  done  away  with ; 
they  can  proceed  here  to  the  examination  of  witnesses  and  dispose  of  the  business.     Here 
diere  is  an  oral  examination^  the  matters  are  gone  through  without  any  difficulty^  and  without 
any  opportunity  of  studying  how  to  evade. 

299.  There  is  a  power  in  the  Court  of  Review  to  take  evidence  ? — Yes,  but  they  do  not 
practise  it,  and  I  do  not  think  it  could  be  done  in  so  salutary  a  manner  as  by  the  commis- 
skmers. 

300.  Where  is  the  difference  between  three  conunissioners  sitting  at  the  head  of  the  table 
and  the  present  Court  of  Review  ?— The  Court  of  Review  is  only  to  be  approached  through 
conmsel  and  by  an  expensive  machinery,  whereas  the  Court  I  propose  would  be  accessible 
without  difficulty,  yet  with  form  enough  to  give  respectability  to  the  Court. 

801.  Do  you  thmk  it  should  be  imperative  to  have  counsel? — ^I  think  that  it  should  be 
with  counsel  or  not  before  the  Court  here  at  the  option  of  the  suitor,  but  that,  when  they  go 
before  the  Court  of  Chancery,  they  must  have  counsel.  The  expense  frequently  induces 
parties  to  submit  to  that  which  they  would  not  otherwise,  and  thus  injustice  is  wrought. 

302.  Has  it  come  before  you  to  see  the  bills  of  solicitors  in  the  country  which,  after  being 
aBowed  in  the  country,  have  been  taxed  in  town  ? — It  has. 

303.  Have  they  been  subject  to  reduction? — Yes,  enormously. 

304.  Do  you  think  it  would  be  desirable  to  have  all  the  bim  taxed  in  London  as  they  are 
in  the  courts  of  law  ? — I  think  so. 

305.  Mr.  Commissioner  Holroyd. — Supposing  there  were  a  local  commissioner,  with  an 
dBcer  under  him,  do  you  think  it  would  be  desirable  the  bills  should  be  taxed  in  London,  or 
by  the  officer  under  the  local  judge  ? — ^That  depends  again  upon  the  person  and  the  place 
where  that  local  conunission  exists.  Here  all  the  officers  are  A*ee  from  all  personal  influence, 
and  I  believe  every  solicitor  is  perfectly  satisfied  with  the  conduct  of  the  registrars  here.  A 
local  commissioner,  in  Liverpool,  with  h»s  registrar,  would  I  think  be  sufficient. 

306.  Mr,  Commissioner  Fonblanque. — In  your  opinion,  would  a  circuit  taxing  officer  be 
better  than  a  local  taxing  officer,  as  free  from  prejudice,  and  so  also  a  circuit  judge  ? — Yes. 

307.  Secretary. — Can  one  rule  be  eStabhshed  where  the  duty  is  in  the  hands  of  different 
officers  ? — I  think  the  same  system  might  be  adopted  by  different  officers  under  one  court. 

308.  Would  not  there  be  danger  of  their  laying  down  different  rules  ? — I  think  the  rule 
should  be  laid  down  for  them,  that,  where  it  admits  of  certain  rules,  the  court  should  make 
those  rules. 

309.  Mr,  Commissioner  Holroyd. — Do  you  think  the  present  mode  of  remunerating  the 
Coomiissioners  in  the  country  objectionable  or  not  ? — It  is  objectionable  where  they  have  to 
travel.     Commissioners  are  not  paid  sufficient  where  they  have  to  travel  to  a  distance. 

310«  Do  you  think  it  desirable  that  persons  should  be  placed  in  a  situation  in  which  it  can 
be  imputed  to  them  that  they  have  an  interest  in  multiplying  sittings  ? — I  think  the  judges  of 
the  Court  of  Bankruptcy  should  be  perfectly  independent,  and  not  be  paid  exclusively  by 
fees. 

311.  Secretary, — ^Are  you  aware  that  barristers  are  exceedingly  anxious  to  obtain  the 
employment? — I  can  account  for  that,  for  many  young  barristers  are  anxious  to  obtain  it  for 
introduction ;  they  would  almost  give  a  premium  rather  than  not  have  it. 

312.  Are  you  aware  whether  the  applications  come  from  young  barristers  or  old  ? — They 
may  come  from  old  barristers  who  are  briefless,  or  youne  barristers  who  are  desirous  of  an 
introduction.  It  often  happen^  in  a  country  commission  the  Commissioner  says,  ''  I  will  not 
go  that  distance,"  or  he  goes  to  oblige  a  particular  individual. 

313.  Mr,  Commissioner  Holroyd. — Do  you  think  that  the  bad  management  you  have 
stated  of  bankruptcies  in  the  country  arises  in  any  measure  from  the  want  of  sufficient 
activity  on  the  part  of  the  assignees  ? — I  think  so,  and  there  are  a  variety  of  reasons.  Some- 
times they  have  a  direct  interest  in  keeping  the  property  under  their  own  control  and  manage- 
ment, and  in  many  cases  there  is  a  total  negligence. 

314.  Mr.  Commissioner  Fonblanque. — Are  you  of  opinion  that  any  change  is  expedient 
with  respect  to  the  power  of  committing? — I  think  that,  where  a  witness  does  not  answer 
satisfactorily,  a  single  commissioner  should  have  the  power,  in  the  first  instance,  of  committing 
him,  leaving  the  witness  to  go  to  the  Subdivision  Court  to  have  his  commitment  reconsidered, 
and  his  examination  retaken. 

315.  Mr.  Commissioner  Holroyd. — Are  you  of  opinion  that  it  would  be  advantageous  to 
die  public  that  the  judge  or  commissioner  should  have  jurisdiction  to  decide  all  matters  now 
decided  in  bankruptcyf— Certainly;  I  think  that  would  save  a  vast  deal  of  litigation — subject 
to  appeal. 

[The  witness  withdrew^ 
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ToESDAT,  17th  December,  1839, 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Robert  Hall,  Esq.,  examined. 

Examinations.  316.  Chairman, — You  are  a  barrister  on  the  northern  circuit? — I  am. 

_  ,     "IT",,  ^  317.  Did  vou  at  any  time  reside  at  Leeds  as  a  provincial  counsel? — ^Yes,  for  seven  or 

Robert  Hall.  Esq..  ^j^j^jy^^^ 

17th  Dec.  1839.  gjg^  Were  you  frequently  a  commissioner  in  bankruptcy  cases  during  that  period? — Veiy 
frequentlv;  until  the  alteration  in  1832  I  was  very  frequently  put  in  commissions^  and  was 
afterwards  in  one  of  the  lists  for  Leeds. 

319.  From  your  experience  does  the  system  in  the  country  work  well,  or  what  improvements 
woidd  you  suggest  ? — I  received  a  number  of  queries  along  with  the  summons  to  attend  here, 
and  although  those  seem  prepared  with  a  view  to  the  practice  in  London,  yet  to  a  certain 
extent  they  fall  in  with  the  practice  in  the  country  also.  I  wHl,  with  the  permission  of  the 
Commissioners,  go  through  these  first.  The  first  is  with  respect  to  the  assimilation  of  bank- 
ruptcy and  insolvency.  1  certainly  think  it  would  be  very  desirable.  There  is  a  general 
impression  that  there  is  a  difference  in  principle  as  to  the  course  of  explanation  required  from 
the  debtor  under  the  two  systems.  In  bankruptcy,  the  onus  of  explanation  is  thrown  upon  the 
bankrupt ;  in  insolvency,  the  onus  of  attaching  criminality  is  thrown  upon  the  opposing  creditor. 
I  have  known  cases,  one  in  my  own  practice,  where  the  bankrupt  commissioners  committed  a 
bankrupt ;  but  he  also  had  (not  an  unfrequent  occurrence)  to  pass  through  the  Insolvent 
Debtors*  Court,  and  the  insolvent  commissioner  held  him  entitled  to  his  immediate  discharge. 
That  caused  a  great  deal  of  feeling  among  the  creditors,  and  rather  operated  to  the  discredit 
of  both  systems. 

320.  Mr.  Commissioner  Law- — ^Will  you  have  the  goodness  to  name  that  case  ? — I  think  the 
name  was  Wormwold. 

321.  About  what  year  was  that  ? — About  the  year  1830  I  should  think. 

322.  The  insolvent  commissioner  could  not  discharge  him  from  prison  ? — No,  but  he  was 
declared  to  be  entitled  to  his  discharge. 

323.  As  to  the  bankrupt  commissioners  he  remained  where  he  was? — Yes. 

324.  One  simple  enactment,  without  considering  whether  the  commissioner  of  the  insolvent 
court  was  right  or  wrong  upon  that  occasion,  would  remedy  that.  It  would  be  very  easy  by 
one  clause  to  declare  that  there  should  be  no  power  of  entertaining  an  insolvent's  petition,  or 
of  discharging  him  until  he  had  passed  his  examination  ? — ^Yes.  The  second  question  is  with 
respect  to  the  preference  of  the  two  systems.  I  cannot  speak  to  that.  I  think  in  the  country 
the  creditors  are,  generally  speaking,  belter  satisfied  with  the  bankruptcy  system.  On  the 
third  question  I  am  not  aware  of  any  difficulty  in  leaving  the  initiative  just  as  it  is ;  the  pro- 
priety of  introducing  a  voluntary  cessio  bonorum,  even  where  there  is  no  action,  appears 
to  me  to  be  a  perfectly  independent  question,  supposing  that  to  be  introduced.  I 
think  the  petitioner  ought  either  to  go  into  custody  or  give  bail  to  appear  and  be 
examined.  To  be  sure,  if  he  did  not  appear  he  would  forfeit  the  benefit  of  his  peti- 
tion ;  but  in  the  interval,  he  would  have  caused  other  persons  to  incur  trouble  and  expense, 
and  I  do  not  think  that,  having  once  submitted  to  the  jurisdiction,  he  ought  to  have  an 
opportunity  of  withdrawing  directly  he  finds  that  an  examination  might  be  inconvenient. 
— ^I  think  it  a  non  sequitur  that  imprisonment  for  debt  ought  to  be  abolished ;  on  the 
contrary,  it  might  be  made  the  means  of  giving  the  creditor  the  initiative,  as  well  as  the 
debtor.  I  think  it  might  be  done  in  this  way :  let  a  creditor  sue  out  his  fi./cL  as  at  present, 
and  let  all  debtors  in  custody  in  execution  be  amenable  to  examination,  &c.  just  as  much  as 
if  they  had  petitioned  the  Court ;  let  the  debtor  be  supersedable,  if  not  brought  before  the 
Court  to  be  examined,  &c.  in  three  months  ;  and  let  any  other  creditor,  to  a  certain  amount, 
as  well  as  the  execution  creditor,  be  entitled  to  have  him  brought  up.  The  next  question  is, 
as  to  the  Courts  of  the  Commissioners  being  Courts  of  Record :  I  should  say.  Yes,  to  that, 
but  not  so  as  to  make  them  so  many  independent  Courts.  There  would  be  inconvenience 
in  the  country  if  every  commissioner  were  made  an  independent  Court  and  not  a  branch  of 
the  Court  of  Bankruptcy  here.  To  the  fifth  question  on  the  appeal  and  costs,  I  answer.  Yes. 
On  the  sixth,  as  to  the  name  of  the  Court,  I  think,  if  you  amalgamate  the  Courts,  it  will  cease 
to  be  a  purely  commercial  court,  in  the  ordinary  acceptation  of  the  term  commerce,  and 
therefore  t  think  the  adoption  of  the  name  *'  Court  of  Commerce"  would  not  be  quite  correct. 
— As  to  whether  the  proceedings  are  to  commence  in  the  Court  of  the  Commissioners,  I  think 
all  proceedings  ought  to  be  commenced  in  London,  or  simultaneous  proceedings  might  be 
commenced  before  different  Commissioners ;  it  is  not  uncommon  to  have  a  race  for  the  fiat. 

325.  Secretary. — Do  you  mean  that  no  fiat  shall  issue  without  a  previous  inquiry  before 
the  Commissioners  in  London  ? — I  mean  that  no  fiat  should  issue  without  a  previous  inquiry 
whether  a  previous  fiat  has  been  issued.  I  think  that  issuing  the  fiat  in  the  district  wherein 
the  trader  resides  would  not  meet  the  difficulty.     I  know  a  trader  who  has  at  least  six 
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different  resideces  and  houses  of  trade.     I  think  the  simpler  means  of  preventing  confusion  Examinationf* 

will  be  to  have  all  the  fiats  issued  from  one  source  ias  they  are  at  present.  ^-— 

326.  Mr.  Commissioner  Fonblanque. — ^Whether  from  the  Lord  Chancellor's  office^  or  from  R^hert  Hall,  Il«q., 
the  Metropolitan   Court? — Yes.      The  Metropolitan   Court  would   of  course  answer  the  17th  Dec.  18391. 
purpose  quite  as  well  as  the  Lord  Chancellor*s  office. 

The  eighth  question  is,  with  respect  to  a  party  having  the  opportunity  to  appear  and  defend 
himself.  I  think  in  all  cases,  so  far  as  is  consistent  with  the  security'  of  the  property,  there 
ought  to  be  notice  given  to  the  person  whom  it  is  proposed  to  make  bankrupt,  that  he  may,  if 
he  chooses,  attend  at  the  meeting  for  the  adjudication.  I  know  one  instance  in  which  it 
operated  very  hardly  that  the  man  had  no  notice.  He  had  just  established  himself  as  a 
veterinary  surgeon  and  dealer  in  articles  connected  with  farriery,  and  had  invested  his  own 
Kttle  property  and  some  borrowed  money  in  the  purchase  and  adaptation  of  the  premises 
in  which  he  carried  on  his  business ;  very  shortly  afterwards  he  had  a  brain  fever,  and  under 
the  effects  of  that  he  went  off  to  Scotland  in  a  very  odd  manner ;  his  principal  creditor 
beeame  alarmed,  and  when  he  recovered  his  health,  and  came  back,  he  found  that  he  had 
been  made  a  bankrupt,  his  property  completely  broken  up,  and  himself  ruined.  From  the 
explanation  which  he  gave  to  us  in  his  last  examination,  I  was  convinced  that  he  never  ou^ht 
to  have  been  made  a  bankrupt,  and  that  he  might  have  been  saved  from  it  by  a  knowledge 
of  the  facts  and  an  opportunity  of  explanation. 

327.  Secretary. — Do  you  know,  or  have  you  heard,  of  any  other  case  of  a  similar  kind  in 
^course  of  your  practice? — No,  I  have  not. 

The  next  question  is,  "whether  any  alteration  ought  to  be  made  as  to  giving  certificates 
as  to  number  and  amount  of  creditors,  and  if  imprisonment  continue,  whether  a  debtor  should 
not  be  protected  for  the  twenty-one  days,  to  take  place  before  affirming  his  certificate  ?'*  The 
complaint  in  the  country  is,  that  bankrupts  obtain  their  certificates  too  easily — but  that  is  the 
creditor's  own  fault.  I  have  not  known  a  single  case  of  hardship  on  tlie  bankrupt  from  the 
law  being  too  strict.  I  have  sometimes  wished  that  J  had  been  authorized  to  take  into  con- 
sideration the  bankrupt's  previous  conduct  as  well  as  his  conformability  under  the  bankruptcy; 
but  on  the  whole  I  think  it  better  as  it  is.  Creditors  would  become  careless  themselves  and 
sign  with  too  much  facility,  relying  on  the  strictness  of  the  Commissioner.  I  think  the  pro- 
tection ought  to  be  granted. 

On  the  tenth  question  I  can  form  no  opinion  at  all. 

With  respect  to  trust-deeds,  as  compared  with  the  administration  of  the  property  in 
insolvency  and  bankruptcy,  as  far  as  I  am  cognizant  of  mercantile  opinion,  that  is  not  at  all 
in  favour  of  trust-deeds ;  besides  the  absence  of  various  powers,  there  is  a  want  of  control 
which  often  causes  great  dissatisfaction  and  much  expense. 

With  respect  to  the  twelfth  question,  which  is  as  to  the  Commissioners  having  power 
to  punish  fraudulent  debtors,  I  should  say,  yes,  on  an  express  application  by  the  creditors 
or  a  creditor,  but  not  otherwise.  With  respect  to  the  power  to  decide  disputes  between 
the  assi^ees  and  all  persons  as  to  matters  ccnceming  bankrupts,  where  the  parties  consent 
I  would  certainly  say,  yes.  I  have  known  cases  in  which  it  would  have  been  very  desirable, 
and  Would  have  saved  a  great  deal  of  litigation. 

With  respect  to  proof  where  there  is  no  evidence  of  a  debt,  except  that  of  a  creditor,  I 
certainly  would  say,  that,  unless  the  debt  is  denied  by  the  bankrupt,  or  disputed  by  the 
assignees,  the  proof  by  the  creditor  is  quite  sufficient.  There  are  numberless  cases  in  which 
a  creditor  would  have  great  difficulty  in  bringing  anything  like  legal  proof,  and  where,  were 
they  rejected,  it  would  operate  great  hardship.  Where  the  bankrupt  positively  denies  the 
debt,  or  the  circumstances  are  suspicious,  the  commissioner  must  then  pick  his  way  out  as 
he  does  at  present. 

In  answer  to  the  fifteenth,  with  respect  to  compelling  the  debtor  to  deliver  a  cash  account 
for  the  last  year,  in  many  cases  that  is  quite  impossible.  In  the  manufacturing  districts 
there  are  persons  in  trade  who  involve  themselves  in  debt  to  an  extent  which  makes  them 
very  proper  subjects  of  the  bankrupt  or  insolvent  law,  but  who  know  nothing  about  keeping 
accounts.  (Jnauestionably  this  ignorance  is  sometimes  affected  for  purposes  of  fraud ;  per- 
haps some  pensdty  might  be  attached  to  the  keeping  no  account,  but  I  have  known  numberless 
cases  in  which  we  should  not  have  got  on  at  all  if  that  had  been  required  as  a  sine  qud  mm. 

I  now  come  to  the  sixteenth,  a  general  question,  which  is  the  only  one  to  which  I  have,  in 
fiiet,  given  much  attention.  First,  I  would  direct  my  attention  to  the  present  country  system. 
There  are  some  advantages  about  that  which  will  be  found  difficult  to  replace  except  at  a 
very  great  expense.  In  the  manufacturing  districts  this  business  is  of  a  very  intermittent 
kind ;  insolvency  there  is  something  like  an  epidemic.  Things  are  in  a  healthy  state  for  two 
or  three  years  and  the  commissioners  have  little  or  nothing  to  do,  then  you  will  have  a  large 
portion  of  the  people  all  insolvent  at  once,  and  a  great  number  of  estates  have  to  be  wound 
up  in  bankruptcy  or  insolvency.  Under  the  present  system  no  expense  is  incurred  except 
where  there  is  a  call  for  expense ;  that  object  is  attained  by  issuing  a  fiat  not  to  •salaried 
eommissioners,  but  to  the  persons  named  in  it  on  each  particular  emergency. — ^There  is  another 
pomt,  which  is  of  greater  importance  perhap  than  might  appear  at  first  sight,  which  is  that 
the  convenience  of  all  parties  is  always  considered  in  all  arrangements  which  are  made.  The 
coamiissioners  are  persons  living  there,  and  in  fixing  their  meetings  and  the  like  they  are  able 
to  consult  the  convenience  of  all  parties  much  better  than  a  gentleman  travelling  round  the 
country,  who  must  be  at  one  place  at  one  time  and  at  another  place  at  another,  could  possibly  do. 
---There  is  another  consideration,  which  ought  not  to  be  lighdy  thrown  out  of  the  question, 
namely,  that  the  present  system  has  a  very  salutary  effect  on  the  attorney  branch  of  the 
profession.  It  has  now  become  an  honorary  distinction  with  them  to  be  inserted  in  the  lists. 
1  understand  a  plan  has  been  broached  of  having  an  itinerant  commissioner  to  go  about  the 
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country  and  transact  the  business.     I  saw  it  stated  somewhere  that  it  was  proposed  to  have 
^^_^  ten  or  a  dozen  commissioners^  of  whom  three  or  four  should  be  always  in  London  and  the  rest 

Bebcit  milt  Bsq.,  going  round  the  country.  I  should  say  that  for  any  such  plan  to  succeed  there 
Wh  Dflti  1M9.  must  be  a  much  larger  number  of  commissioners.  I  do  not  tnink  one  Commissioner 
going  round  in  that  manner  could  do  the  business  of  the  West  Riding.  The  West 
Hiding  contains  several  very  large  towns>  at  a  considerable  distance  from  one  another. 
Sheffield  is  a  very  lar^e  and  important  town,  and  is  32  miles  from  Leeds,  and  more 
than  32  from  Bradford  and  Halifax,  very  important  towns ;  Bradford  10  miles,  Halifax 
17  mites,  and  Huddersfield  16  miles  from  Leeds — and  there  are  other  towns.  I  do  not 
see  how  they  can  do  it,  when  an  epidemic  insolvency  prevailed ;  one  Commissioner  could 
not  move  round  with  sufficient  rapidity  to  meet  all  the  cases  of  emergency.  The  emergency 
arises  in  this  way :  there  is  sometimes,  though  not  often,  a  race  to  run  with  an  extent :  it  ia 
freauently  of  very  great  importance  that  the  messenj^r  should  get  in  before  the  sheriff  has 
sola>  because  a  sale  by  the  sheriff  is  much  more  wasteml  than  the  gradual  disposal  of  stock  by 
tlie  assignee.  It  is  frequently  also  very  desirable  to  give  the  bankrupt  protection;  it  is  often 
of  great  importance  to  the  estate,  that  a  man  should  1^  at  liberty  during  the  first  few  weeks, 
and  I  have  known  instances  in  which  the  bankrupt  was  in  execution  in  London,  and  had  to  be 
brought  two  or  three  times  into  the  county,  in  which  that  expense  has  actually  swept  away 
almost  the  whole  of  the  estate,  which  would  have  been  otherwise  available;  another  things 
which  occasionally  requires  great  speed,  is  the  expectaticm  of  eloignment  by  the  bankrupt 
himself,  or  his  friends.  Cases  of  this  kind  occur ;  it  is  suspected,  or  more  than  suspected^ 
that  a  debtor  id  secreting  his  property  with  a  view  to  defraud  his  creditors^  but  nobody  has  a 
right  to  interfere  with  his  proceedings ;  of  course  it  is  a  matter  of  great  importance  to  make 
the  man  bankrupt,  and  have  the  warrant  to  the  messenger  out  a6  soon  as  possible.  For  these 
reasons,  I  think,  one  Commissioner  could  not  do  the  whole  of  the  budness  of  the  West  Ridings 
^  and  there  are  other  districts  to  which  the  same  would  apply.     I  am  assuming  that  the  decla- 

ration of  bankruptcy  is  by  the  Commissioner.  I  have  seen  it  thrown  out,  that  a  sreat  deal  oS 
business  might  he  done  by  registrars,  such  as  the  taking  proof  of  debts,  but  it  is  clear  that  tlMi 
declaration  of  bankruptcy  must  be  by  the  Commissioner  himself.  I  would  also  susrgest  that 
the  length  of  the  meeting  where  the  adjudication  is  made  is  never  less  than  an  hour,  and 
sometimes  will  run  on  to  two  hours — that  is  another  reason  why  one  Commissioner,  in  a  period 
of  insolvency,  would  not  be  able  to  do  the  whole  of  the  work ;  to  be  sure,  the  business  of  the 
adjudication  meeting  might  be  mudi  shortened,  if  you  make  an  alteration  of  the  state  of  the 
law  in  this  point :  for  instance,  I  do  not  at  all  see  why  the  act  of  bankruptcy  mi^ht  not  be 
very  much  simplified  at  present.  If  an  attorney  goes  properly  to  work,  there  is  nothing  more 
simple  than  making  a  man  a  bankrupt  by  way  of  assignment,  that  is  to  say,  if  the  bwknipt 
does  not  object,  and  I  do  not  see  why  an  admission  of  insolvency  might  not  be  sufficient.  In  a 
very  large  proportion  of  cases,  the  debtor  himself  has  no  objection  to  be  made  bankrupt ;  if  he 
has  no  objection  to  having  his  estate  distributed  under  the  bankrupt  laws,  I  do  not  see  why  any 
other  person  should ;  of  course  it  would  be  necessary,  in  such  a  case,  to  fix  some  limit  for  the 
period  of  relation.  I  would  apply  the  same  remark  to  the  proof  of  trading ;  if  a  debtor  has  no 
objection  to  the  being  treated  as  a  trader,  I  do  not  see  why  anybody  else  should  object. 

There  are  some  advantages  in  having  more  Commissioners  than  one ;  it  is  reoMirkable  how 
very  seldom  three  persons,  sitting  together,  are  wrong.     I  am  not  aware  of  a  single  itwrf^^nce, 
in  which  the  decisicHis  of  the  list  to  which  I  was  attached  have  been  upset.     I  am  aware  of 
only  one  instance  in  which  the  jury  found  against  a  bankruptcy  in  which  we  were  concerned; 
although  a  great  number  of  points  are  minor  points,  still  persons  who  have  sat  by  themselvea 
.  must  be  aware  how  much  one  is  annoyed  by  minor  points,  where,  with  the  assistance  of  a 
colleague,  the  slightest  expression  of  opinion  would  remove  all  doubts.     I  have  found  it  my- 
self, in  sitting  on  arbitrations.     Besides,  if  the  estate  is  a  heavy  one,  all  the  three  Commis- 
sioners are  taking  proofs  at  once,  and  directly  a  point  of  any  doubt  arises  before  one  Conunis- 
sioner,  he  calls  the  attention  of  the  other  Conmiissioners,  and  the  thing  is  settled  immediately; 
of  course  in  the  manner  in  which  I  have  seen  the  proposal  of  undisputed  proo&  being  taken 
by  an  officer,  there  is  not  the  opportunity  of  an  immediate  decision.     I  do  not  know  what  may 
be  the  case  in  remote  districts,  where,  from  the  infrequency  of  fiats,  the  Commissioners  have 
little  or  no  experience ;  but  I  must  take  the  liberty  of  saymg,  that  in  the  large  towns,  the 
Commissioners  soon  acquire  great  experience,  and  the  present  system,  though  it  is  unques- 
tionably susceptible  of  great  imprevement,  is  neither  unsound  in  principle,  nor  inefficient  in. 
practice.     I  have  some  suggestions  on  the  supposition  that  you  retain  the  country  system  as  it 
IS  at  present     First,  to  make  every  list  a  court,  and  address  every  fiat  to  the  court,  makings 
the  necessary  modification  in  the  quorum  clause.   At  present  every  fiat  is  addressed  only  to  the 
individuals  named  in  it,  they  are  the  only  persons  who  can  act  under  it.  When  they  leave  the 
neighbourhood,  or  otherwise  cease  to  act  as  Commissioners,  there  is  often  great  inconvenience 
in  winding  up  the  bankruptcies  for  which  they  were  appointed.    I  seldom  go  into  the  country^ 
but  I  hove  to  assist  in  winding  up  an  old  bankruptcy ;  if  anything  were  to  happen  to  me,  or 
I  were  to  leave  the  country,  the  fiat  must  expire.     I  think  the  fiat  ought  to  be  addressed  to  a. 
Ust,  as  a  court,  so  that  if  there  were  any  change  in  the  list,  still  the  fiat  would  not  fall  threuglu 
— ^There  is  another  alteration  which  wiU  be  ultimately  necessary  \2  the  present  system,  or 
any  thing  like  it,  is  retained.     There  must  be  more  attorneys  named  iii  the  lists.    At  present 
there  are*  two  or  three  attorneys  named  in  such  a  town  as  Leeds — two  or  three  attorneys  iia 
such  a  town  as  Hali&x — in  Bradford,  I  believe  only  one  attorney  is  named,  and  that  not  in. 
the  list  to  which  all  the  Bradford  fiats  are  addressea.     There  are  towns,  such  as  Dewsbuty, 
at  sonie  distance  from  any  town  in  which  a  named  attorney  resides,  in  which  there  are  no 
attomies  named,  and  yet  fiats  have  to  be  worked  there.     The  consequence,  is,  that  an  attorney 
has  to  travel  sometimes  a  considerable  distance  only  for  his  pound  fee,  for  lie  has  no  travellings 
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fee.     It  is  a  question  also,  whether  the  attorney's  fees  ought  not  to  be  put  on  the  same  footing 

as  the  barrister's.    The  attorneys  at  present  inserted  in  the  lists  are  men  of  the  very  first  

rank  in  their  profession,  and  1  do  not  think  a  pound  is  sufficient  for  them.     But,  perhaps,  they   Robert  Hal]»  Ssq.» 
are  paid  in  another  way,  that  is,  it  has  become  a  matter  of  honourable  ambition  to  be  put     ITthDec  1SI#. 
into  the  list 

I  think  each  list  ought  to  keep  a  register.  Nothing  of  that  kind  is  done  at  present 
I  believe  there  is  some  inconvenience  at  present,  in  consequence  of  the  forty-second  day 
sometimes  falling  within  the  assizes.  The  judges  are  not  very  constant  in  respeot  to  the  rule 
by  which  thej^  fix  the  assizes.  Sometimes  they  put  them  a  week  earlier  or  a  week  kter,  so 
that  the  hamsters  in  the  country,  whatever  pains  they  may  take,  frequently  find  that  they 
have  appointed  their  meetings  in  the  assizes,  which  causes  either  great  expense  to  the  estate, 
or  great  inconvenience  to  the  Commissioners.  Now,  I  think  it  is  very  important,  that  the 
eountry  commissioners  should  attend  the  assizes,  so  as  to  keep  abreast  with  the  general 
current  of  the  profession.  I  think  it  will  have  an  injurious  effect  if  gentlemen  are  encouraged 
to  practise  in  the  country,  without  attending  the  assizes,  not  to  speak  of  cases  that  occur  more 
frequently  than  they  ought  to  do,  of  gentlemen  obtaining  appointments,  who  are  not  bond  fide 
practising  barristers  at  all.  I  think  to  enable  them  to  attend  the  assizes,  they  should  have 
the  power  of  enlarging  for  some  two  or  three  weeks. 

TTiere  is  another  question  with  respect  to  Commissioners  in  the  country,  which  is  of  some 
importance — the  fees  they  are  entitled  to  charge.  I  have  not  looked  very  recently  into  the 
eases  on  fees,  but  at  the  time  I  did,  I  think  they  were  very  stringent  as  to  not  charging  for 
two  meetings  in  the  same  bankruptcy  on  the  same  day ;  but  that  rule  cannot  be  adhered  to 
in  practice.  There  is  a  meeting  on  a  lar^e  estate  requiring  considerable  time ;  perhaps  after 
the  Commissioners  have  sat  three  hours,  they  find  that  the  business  is  not  nearly  finished ;  if 
they  are  not  allowed  to  adjourn  to  the  same  day  they  will  adjourn  till  another  day,  wldch 
causes  the  same  expense  to  the  state,  and  a  great  inconvenience  to  persons  in  attendance.  I 
know  the  practice  is  to  adjourn  to  the  same  day.  I  think  there  ought  to  be  a  scale  laid  down ; 
perhaps  charging  by  the  time,  instead  of  by  the  meeting,  might  be  a  more  satisfactory  mode 
of  proceeding. 

The  next  question  I  would  remark  upon  is,  the  taxation  of  the  attorneys'  bills.  That 
18  at  present  thrown  upon  the  Commissioners,  and  is  a  most  unpleasant  duty  to  be 
thrown  upon  gentlemen  still  in  practice  as  barristers ;  an  attempt  Ims  occasionally  been 
made  to  lay  down  a  rule.  The  Law  Society  at  Leeds  did  at  one  time  draw  up  a 
tolerably  fair  bill  up  to  the  choice  of  the  assignees,  but  that  was  interfered  with  by  the 
alterations  in  1832,  and  I  am  not  aware  that  they  have  prepared  a  new  bill  The  great 
difficulty  is  not  so  much  the  bill  up  to  the  choice  of  the  assignees,  for  the  business  comprised 
therein  is  in  all  cases  so  much  alike  that  the  Commissioners  know  pretty  well  what  both 
the  general  amount  and  the  particular  items  ought  to  be ;  but  they  nave  nothing  whatever 
to  guide  them  in  the  bills  after  the  choice  of  the  assignees,  because  these  comprise  all  sorts  of 
business :  there  are  no  two  fiats  at  all  alike.  One  remedy  which  has  been  suggested  is> 
having  all  the  bills  sent  up  to  be  taxed  in  London.  I  do  not  think  that  at  present  the  practice 
in  the  country  and  in  London  is  sufficiently  assimilated  to  make  the  London  taxation  quite 
satisfactory.  *  The  last  time  I  was  in  the  country  I  was  sitting  on  an  old  fiat— the  bankrupt 
himself  was  a  solicitor,  and  scrutinised  the  bill,  or  rather  bills,  item  by  item.  Several  of  the 
items  had  formed  part  of  a  bill,  which  had  been  for  some  purpose  taxed  in  London.  We 
started  vrith  a  determination  to  take  that  taxation  as  final,  but  we  soon  found  ourselves 
obliged  to  allow  some  which  had  b^en  struck  out,  and  strike  out  some  which  had  been 
allowed.  That  no  doubt  arose  from  a  difference  of  practice  in  the  two  places.  Should  there 
be  an  itinerant  commissioner,  there  is  no  doubt  that,  being  at  once  independent  of  the  solicitors 
and  cc^nizant  of  the  practice,  he  might  tax  the  bill  satisfactorily ;  or  if  he  were  attended  by  an 
itinerant  registrar,  the  latter  might  do  it.  Perhaps  a  taxing*  officer  might  be  appointed  in 
London,  whose  express  duty  it  should  be  to  make  himself  acquainted  with  the  practice  in 
various  parts  of  the  country. 

There  is  another  class  of  bilk  which  I  think  ought  to  be  taxed— I  mean  those  of  the 
auctioneers  and  appraisers.  ITie  assignees  in  passing  their  accounts  often  produce  immense 
bills  as  paid  to  the  auctioneers.  We  set  our  faces  against  this,  and  have  ft^quently  reduced 
the  amount,  leaving  the  assignees  to  do  the  best  they  could  as  to  making  the  auctioneer 
refund  that  which  ought  not  to  have  been  paid.  I  doubt  whether  we  had  a  right  to  do  this. 
I  think  a  rule  requiring  the  auctioneers'  bills  to  be  taxed  would  be  very  beneficial ;  it  would 
be  a  notice  to  them  ancf  to  the  assignees  that  those  bills  would  be  inquired  into. 

There  is  another  source  of  frequent  unpleasantness,  that  is  the  audit  meeting.  At  the 
meeting  for  the  last  examination  we  invariably  appoint  an  audit  meeting.  It  almost  as 
invariably  happens  with  a  certain  class  of  practitioners  that  when  we  go  to  the-  place  there  is 
nobody  in  attendance ;  and  if  we  call  on  the  solicitor  for  a  reason,  he  tells  us  the  assignees  are 
not  ready,  and  that  he  has  not  advertised  the  meeting.     If  the  commissioners  have  insisted 


eadi  list  ought  to  have  an  annual  meeting,  at  which  the  assignees  in  all  un-wound-up  bank* 
mptcies  under  the  list  should  attend  and  explain  why  they  have  not  had  an  audit,  when 
they  will  have  one,  &c. ;  and  if  the  commissioners  are  not  satisfied  I  think  they  should  have 
some  power  of  themselves  of  mulcting  the  solicitor  or  the  assignees,  or  of  reporting  them  to 
the  court,  and  also  fixing  peremptorfly  a  period  for  the  audit  In  such  case  they  should 
have  the  power  of  advertising  it  for  themselves,  for  at  present  the  advertisement  necessarily 
goes  through  the  solicitor ;  the  expense  of  this  joint  meeting  might  be  apportioned  by  the 
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32  MINUTES  of  EVIDENCE  taken  hefore  the  COMMISSIONERS 

ExaoiiiiAtioin.  commissioners  among  all  the  un-wound-up  bankruptcies.  If  anything  like  the  present 
n*jw.  "h"ii  w  system  is  kept  up  in  the  country,  I  should  say  an  annual  meetinff  of  that  kind  would  be  of 
B(M>ert  Hall,  Esq.,  jj^^  ^^^^  greatest  importance.  With  resqpect  to  the  assignments,  I  do  not  think  the  offidal 
37th  Dea  1839.  assignee  system  would  do  in  the  country  as  an  invariable  rule,  but  there  are  many  instances 
in  which  it  would  be  very  desirable  to  have  an  official  assignee.  The  great  number  of  bank* 
ruptcies  in  the  country  are  very  small  matters,  that  is  under  1,000/.,  and  there  are  creditors 
perfectly  willing  and  competent  to  undertake  the  trouble ;  at  the  same  time,  these  small 
bankruptcies  are  perhaps  those  in  which  it  is  most  important  to  take  good  care  of  the 
estate,  because  they  are  those  in  which  the  debtor  has  been  committing  or  intending  to 
commit  the  greatest  frauds.  In  no  large  estate  I  have  been  concerned  with  has  there  beea 
any  positive  intention  to  cheat  on  the  part  of  the  trader ;  there  has  often  been  a  wanton 
incurring  of  debt,  but  never  an  attempt  to  defraud;  while  in  small  estates  the  intent  to 
defraud  has  been  very  frequent  I  have  known  instances  where  persons  have  not  owed  500/., 
and  have  proposed  to  their  creditors  to  pay  5^.  in  the  pound  ;  we  have  wound  up  the  estate 
under  a  bankruptcy  which  cost  120/.,  and  the  estate  has  paid  \bs.  in  the  pound,  which, 
taking  into  account  the  great  loss  which  is  inevitable  in  bankruptcy,  showed  that  the  maa 
was  more  than  solvent  at  the  time  he  offered  to  pay  5^.  in  the  pound.  But  to  return  to  the 
assigtunent :  I  think  there  might  be  a  modification  of  the  official  assignee ;  occasionally  there 
is  a  great  difficulty  in  getting  a  creditor  to  be  assignee  at  all,  and  in  that  case  they  get  an 
accountant,  and  he  has  to  be  paid  some  how  ;  I  do  not  recollect  the  precise  mode  in  which 
it  is  done,  I  think  it  is  by  taking  some  one  who  has  a  partner,  and  he  is  paid  as  the 
accountant.  It  is  clear  there  it  would  be  desirable  to  have  an  official  assignee  also  in  large 
estates,  but  I  would  modify  it  in  this  way :  I  would  not  compel  the  creditors  to  have  an 
official  assignee ;  the  commissioners  should  state  whether  they  think  it  desirable  that  there 
should  be  one,  aud  then  leave  it  to  the  creditors ;  in  every  case  in  which  they  are  obUged  to 
employ  an  accountant,  they  might  as  well  have  an  official  assignee.  I  have  known  instances 
where  they  have  employed  an  incompetent  person  as  accountant.  If  they  were  to  choose 
an  official  assignee  out  of  a  selected  list  of  accountants,  they  would  be  tolerably  sure  of 
having  the  estate  properly  managed. 

With  respect  to  the  reduction  of  expense  in  the  present  system,  I  do  not  see  how  much 
could  be  done,  there  are  son^e  charges  in  London  on  the  fir&t  issuing  of  the  fiat  which  might 
be  reduced ;  perhaps  two  commissioners  might  sit  instead  of  three,  but  I  do  not  see  my  way 
to  such  a  reduction  under  the  present  system.  I  have  always  doubted  whether  the  commis- 
sioners ought  not  to  relinquish  the  fee  on  the  certificate.  With  respect  to  the  inquisitorial 
power  of  the  Commissioners  of  Bankrupts  to  summon  persons  before  them  to  give  an  accoant 
of  all  matters  connected  with  a  bankrupt  estate,  I  think  it  essential  to  the  equal  adminis- 
tration of  justice,  that  persons  who  so  attend  should  have  a  right  to  be  attended  by  a  legal 
adviser ;  the  impression  in  the  profession  is,  that  he  is  not  entiued  to  it  as  a  matter  of  ri^t» 
but  that  as  a  matter  of  fair  discretion  the  commissioner  will  always  allow  it ;  but  I  have  known 
great  difficulty  made  against  allowing  it,  and  constant  intimations  given  to  the  legal  adviser 
who  did  attend,  that  he  was  there  only  as  a  matter  of  favour.  I  will  mention  one  case  in 
which  I  attended  as  counsel :  a  banker  who  had  kept  the  account  of  a  bankrupt  was  examined 
with  respect  to  some  particulars  on  that  account;  when  he  had  answered  all  |he  questions 
put  to  him  he  remarked  that  the  deposition  as  it  stood  did  not  represent  the  whole  of  the 
circumstances,  and  asked  if  he  might  be  allowed  to  add  something  in  explanation ;  that  was 
refused.  Thb  occurred  in  a  remote  district  where  the  commissioners  had  not  much  ex- 
perience ;  such  a  thing  could  not  occur  ^i  Leeds.  I  am  satisfied  from  what  I  saw  on  that 
and  other  occasions  of  the  injustice  of  not  allowing  a  party  to  have  the  fair  assistance  of  a 
legal  adviser.  As  connected  with  that  inquisitorial  power,  I  think  the  jurisdiction  alluded  to 
in  the  questions  might  be  extended  a  little  further  than  is  suggested.  In  the  country,  bank- 
ruptcies are  very  often  small  estates,  and  the  debtors  are  often  small  traders.  I  have  known 
instances  of  this  kind ;  the  bankrupt  has  been  a  grocer,  and  the  aggregate  of  sums  owing  to 
him  has  been  considerable,  but  most  of  the  individual  debts  very  smaU ;  of  course  the  com- 
missioner has  the  power  of  summoning  all  those  persons  before  him,  and  saying.  Do  not  you 
owe  that  man  so  much ;  they  may  say,  Ye& — but  that  is  of  no  use,  except  as  evidence  to  go 
into  a  court  with ;  now  I  suggest  that  a  further  question  should  be  asked.  What  reason  have 
you  why  you  should  not  pay  the  debt,  and  if  he  cannot  give  any  reason  why,  I  think  the 
commissioners  should  have  the  power  of  compelling  him,  instead  of  driving  the  assignees  either 
to  forfeit  the  debt  entirely  or  bring  an  action  for  it.  In  future  it  will  not  be  quite  so  bad  in 
the  West  Riding  as  it  has  been  hitherto,  because  there  are  local  courts  in  which  they  may  sue, 
but  I  do  not  see  why  they  should  have  to  go  into  any  court  to  recover  a  debt  already  ac- 
knowledged before'persons  exercising  a  judicial  function. 

There  is  another  point  in  which  an  improvement  might  be  made,  that  is,  with  respect  to 
ordering  the  sale  of  a  mortgage.  In  my  time  the  practice  was  never  to  make  an  order  of 
sale,  except  in  the  case  of  a  legal  mortgage ;  equitable  mortgages  are  much  more  common 
in  manufacturing  districts  than  legal,  for  a  tradesman,  on  any  emergency,  goes  to  his  banker 
with  his  title-deeds  and  leaves  them  in  pawn.  I  see  no  reason  why,  in  a  case  of  equitable 
mortgage,  the  party  should  be  driven  to  petition  the  Court  to  get  an  order  for  sale.  I  think 
that  it  would  be  desirable  to  enact  that  m  indictments  arising  out  of  bankruptcy,  a  general 
allegation  of  bankruptcy  should  be  sufficient.  At  present  the  preparing  an  indictment  in- 
volving bankruptcy  is,  perhaps,  one  of  the  most  delicate  matters  of  the  kind  which  a  lawyer 
can  have  to  prepare.  I  see  no  reason  why  the  general  allegation  of  bankruptcy  should  not 
be  sufficient;  at  present  there  must  be  the  act  of  bankruptcy,  the  petitioning  creditor's  debt 
and  so  on ;  one  reason  that  bankrupts  and  persons  connected  with  bankruptcies  are  so  seldom 
prosecuted  arises  from  the  technical  difficulties. 
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Jbr  inquiring  into  BANKRUPTCY  and  INSOLVENCY.  33 

I  question  whether  die  petitioniog  creditors  deht  should  not  he  pirt  at  50/.  Bankruptcies  in 
the  country  are  often  very  small  matters.    With  respect  to  consolidating  the  insolvency  busi-   „  u.^-i'o^i  v 
Bess  with  the  bankruptcy  business  in  the  country,  I  thinks  perhaps,  this  might  be  done  by   *"**"^  ^*~*»  ^**» 
iBflerting  the  whole  or  some  of  the  London  Commissioners  in  the  country  lists — some  of  those      ^^^^  ^^^^  ^^^^* 
COTomissioBers  to  be  constantly  on  circuit.    This  would  be  beneficial  even  with  the  present  lists, 
hy  keeping  up  an  uniformity  of  practice.    The  London  Commissioner  might  take  the  whole 
of  the  criminsd  business  in  insolvency,  I  mean  such  as  may  end  in  the  commitment  of  the 
insolvent ;  and  the  winding  up  of  the  insdvent  estates,  corresponding  with  the  audit  and  dividend 
in  bankruptcy,  might  take  place  before  the  list,  or  before  a  single  Commissioner. 

328.  Mr.  Commifsioner  Fanblemque.-^^Who  appoints  the  messengers  in  the  country  7— The 
commissioners,  on  consultation  with  the  solicitor. 

329.  From  what  class  generally? — Generally  speaking,  they  are  bailiffs,  and  the  men  put 
in  possession  are  bailiffs*  followers.  I  question  wnether  a  provisional  assignee  would  not  be 
better  than  a  messenger,  of  course  taking  away  the  expense  of  the  provisional  assignment, 
which,  by  an  oversight,  still  remains  as  expensive  as  ever.  I  think  that  a  provisional  assignee,  to 
be  of  the  class  which  would  be  appointed  official  assignees,  would  be  very  useful.  He  would 
not  cost  mudi  more  than  a  messenger,  the  charge  for  whom  is  always  5^.  a-day,  besides  certain 
customary  fees.  We  have  often  disputed  the  charge  as  exorbitant,  but  the  invariable  answer 
h,  that  he  is  responsible  for  the  safety  of  all  the  property. 

330.  In  referring  to  a  statement  which  you  say  in  your  answer  you  have  seen,  are  you 
aware  that  that  statement  is  not  in  any  manner  authorized  by  this  Commission  ? — I  am  now 
aware  of  it,  but  I  was  not  until  I  came  into  this  room ;  but  seeing  a  plan  proposed  by  some 
one,  I  thought  it  well  to  turn  my  attention  to  it. 

331.  Chairman. — ^A  delay  in  the  time  of  issuing  the  fiat  would  be  important  if  a  bankrupt 
were  about  to  abscond? — ^There  might  be  a  writ  or  a  warrant  granted  which  would  have  the 
eSset  of  preventing  any  interference  with  the  property  till  the  fiat  came  down,  but  still  I  think 
the  fiat  ought  to  come  from  some  central  point. 

332.  You  have  mentioned  that  you  thought  there  might  be  some  conftision  about  issuing 
fiats  if  they  were  to  be  issued  from  each  court  of  Commissioners ;  if  they  were  to  be  issued 
only  in  a  particular  court,  in  a  particular  district,  no  clashing  of  that  kind  could  occur  ?— • 
Persons  who  are  amenable  to  the  bankrupt  laws  have  establishments  in  various  parts,  and  they 
have  their  creditors  in  each  of  those  parts,  and  their  creditors  in  those  parts  might  go  and  sue 
out  distant  fiats. 

333.  That  must  be  a  very  rare  occurrence,  it  would  depend  upon  the  size  of  the  district?^- 
The  most  common  instances  of  two  establishments  are  those  of  one  in  London  and  one  in  the 
country.  The  next  most  common  are  those  of  establishments  in  several  neighbouring  towns ; 
these  would  probably  be  all  in  the  same  district. 

334.  Mr.  Commissioner  Fonblanque. — Supposing  a  variety  of  simultaneous  processes,  or 
fiats,  issuing  against  the  same  person  in  different  districts,  would  there  be  much  difficulty  when 
it  was  made  known  to  the  central  Court  in  consolidating  the  proceedings? — No,  I  do  not  think 
there  would ;  but  in  the  case  of  a  fiat  emanating  from  a  central  Court,  there  would  be  no 
difficulty  to  obviate. 

335.  Ckcmnan. — How  many  bankruptcies  are  there  in  the  district  to  which  you  speak, 
Leeds  and  30  miles  round  ? — ^That  I  cannot  speak  to. 

336.  Do  you  think  that  one  Commissioner  residing  at  Leeds  would  be  adequate  to  administer 
the  bankrupt  law  within  30  miles  of  Leeds? — No,  certainly  not. 

337.  Do  you  think  that  two  would  be  ? — I  think,  perhaps,  two  might.  Thirty  miles  from 
Leeds  is  a  very  large  radius.  I  think  two  or  three  residing  at  Leeds  might  take  the  whole  of 
the  West  Riding,  travelling  to  the  different  places  and  transacting  the  business  of  the  district 

388.  Supposmg  a  judge,  or  Chief  Commissioner,  to  be  stationed  at  Leeds,  with  Sub-com- 
misaioners  dispersed  in  various  parts  of  the  north,  do  you  think  a  Chief  Commissioner,  with  the 
aid  of  such  Sub-commis8ioners>  might  do  all  the  business  ? — I  think  they  probably  might. 

339.  Mr.  Commissumer  Holroya. — ^What  would  be  your  opinion  of  requiring  that  all  ad-  , 
judications  in  bankruptcy  should  take  place  in  the  court  in  London,  having  circuits  for  hold- 
ing audit  and  dividend  meetings,  and  the  last  examination  ? — A  question  arises  upon  that, 
bow  the  witnesses  should  be  examined. 

340.  As  they  are  now,  either  viva  voce,  or  by  affidavit,  if  the  court  thought  fit? — I  think 
affidavits  would  not  be  safe.  I  think  upon  such  a  plan,  the  evidence  must  be  taken  by  the 
Conmiissioners,  as  at  present,  and  instead  of  the  Commissioners  adjudicating,  they  must  re- 
port the  evidence  to  London,  and  I  do  not  think  that  would  be  so  satisfactory  as  the  Com* 
nuflsioner  doing  it  himself,  even  if  there  were  only  one  Commissioner. 

341.  There  have  been  cases  where  the  bankrupts  resided  at.  Exeter,  Plymouth,  Leeds, 
Liverpool,  Swansea,  Abergavenny,  Warwick,  Newcastle,  Falmouth,  and  Manchester,  where 
must  they  be  worked  ? — ^They  must  be  worked  in  places  where  the  creditors  principally  live, 
(H*  the  property  principally  hes.  I  have  worked  nats  where  the  bankrupt  lived  a  hundred 
miles  from  Leeds,  but  the  creditors  were  principally  in  Leeds. 

342.  Would  it  not  be  desirable,  that  last  examinations,  audits,  and  dividends  should  take 
place  on  the  circ\ut? — ^Thelast  examination  certainly  ought  to  be  where  the  creditors  are, 
hfp  one  of  the  best  parts  of  the  system  is  making  the  man  who  cannot  pay  his  debts,  come 
and  stand  up  before  the  people  to  whom  he  owes  money ;  with  respect  to  the  adjudication 
being  in  London,  in  that  case,  I  assume  that  the  evidence  must  be  taken  by  the  Commis- 
skmers,  as  at  present ;  the  Commissioner,  I  think,  should  have  the  power  of  giving  the  bank- 
rupt some  protection  immediately,  and  should,  in  reporting  the  evidence  to  London,  signify 
his  own  opinion. 

343.  Is  it  not  desirable  to  have  not  only  the  adjudication,  but  the  evidence  in  support  of 
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Szaminatioiit.  that  adjudication  taken  in  London,  as  has  been  already  done  in  various  bankruptcies  ? — ^The 
act  of  bankruptcy  in  that  case,  would  probably  be  an  assignment  which  is  not  expensive  in 
►  proof.  The  trading  also  might  in  those  particular  cases  he  proved  by  persons  having  deal- 
ings in  London,  but  take  the  case  of  a  hostile  fiat  against  a  clothier,  who  is  indebted  1000/.> 
who  has  no  London  transactions  whatever,  then  several  witnesses  must  be  brought  up  to 
London  to  prove  the  trading  and  act  of  bankruptcy.  I  have  known  cases  where  we  had  to 
examine  a  great  many  persons,  to  ascertain  the  animus  of  the  party  in  leaving  his  house  or 
the  like ;  so  as  to  the  trading,  it  is  often  difiScult  to  prove  that ;  two  or  three  witnesses  are  re- 
quired ;  the  petitioning  creditor's  debt  might  be  proved  easily. 

344.  Your  principal  objection  arises  from  the  diflSculty  of  bringing  the  bankrupt  and  the 
witnesses  to  London? — Yes;  I  think  that  would  cause  great  expense,  as  well  as  inconvenience, 
to  the  parties  and  witnesses. 

345.  Mr.  Ellis. — ^Would  not  a  more  simple  mode  of  making  a  man  a  bankrupt  avoid  all 
the  difficulty  of  which  you  complain — Say,  that  a  creditor  shall  go  before  a  Commissioner  or  a 
judge  in  bankruptcy,  and  declare  that  A.  B.  owes  him  a  certain  sum  of  money,  and  upon  his 
making  that  statement,  the  trader  should  be  summoned  to  appear  before  such  Commissioner 
or  judge,  and  in  case  the  debt  be  not  liquidated,  or  satisfaction  be  not  shown  to  the  contrary 
to  the  judge,  a  fiat  shall  issue  within  a  certain  period  of  time.    Would  not  that  avoid  all  the 

difficulties  and  all  the  questions  that  arise  as  to  whether  a  man  is  a  bankrupt  or  a  trader  ? 

A  great  deal,  I  think,  might  be  done  in  that  way. 

§46.  You  stated  that  Uiere  are  some  individuals  who  wish  to  become  bankrupt,  and  do 
not  care  about  the  proof,  are  you  of  opinion  that  it  would  be  desirable  to  extend  the  bank- 
rupt laws  to  persons  who  are  not  traders  ? — I  should  say  yes.  I  cannot  see  any  reason  why 
they  should  not  be  extended  to  every  one. 

o47.  You  think  that  the  bankrupt  laws  should  be  extended  to  all  persons  in  debt  ? — I  think 
so,  where  the  insolvency  is  admitted,  or  can  be  satisfactorily  proved,  but  there  are  many  cir- 
cumstances which  are  clear  indications  of  insolvency  in  a  traaer,  which  could  not  with  safety 
be  so  considered  in  the  case  of  a  person  not  engaged  in  trade. 

348.  Secretary. — If  there  be  a  heafing  previous  to  the  adjudication,  should  intermediate 
steps  be  taken  to  secure  the  property  ? — I  think  where  any  step  is  taken  which  can  give  the 
debtor  notice  that  there  is  a  contemplation  of  making  him  a  bankrupt,  means  should  w  taken 
to  secure  the  property. 

349.  Mr.  Commissioner  Holroyd. — Instead  of  the  adjudication  being  ex  parte  without 
notice  to  the  debtor,  might  a  creditor,  having  got  his  fiat,  go,  and  upon  proving  the  things  he 
now  does  for  the  adjudication,  instead  of  having  an  adjudication,  merely  have  an  order  nisi^ 
that  is  a  rule  to  show  cause  why  the  party  should  not  be  adjudged  a  bankrupt,  and  on  that 
order  nisi,  the  property  be  immediately  seized,  aud  notice  given  to  the  trader,  and  that  unless 
be  showed  cause  in  a  certain  number  of  days,  he  should  be  advertised  a  bankrupt,  the  adver- 
tising him  a  bankrupt  being  suspended  until  he  had  an  opportunity  of  showing  cause  ? — ^I 
think  that  would  do. 

350.  Considering  the  injury  a  seizure  of  property  does  the  creditors  and  the  debtor,  would 
you  think  it  more  consistent  with  justice,  and  not  unsafe,  only  to  authorize  a  seizure  after  the 
man  had  had  an  opportunity  of  showing  cause? — I  have  known  instances  of  terrible  fraud  ;— 
one  instance  in  which  I  was  concerned  as  counsel  for  the  bankrupt,  in  which  he  was  caught 
running  off  with  seven  or  eight  thousand  pounds.  If  I  remember  right,  they  took  the  law 
into  their  own  hands  in  capturing  him.  I  have  known  several  instances  of  small  estates,  in 
which,  before  the  fiat  was  opened,  it  was  known  that  the  debtor  was  making  away  with 
property.     I  think  in  such  cases  some  immediate  process  ought  to  be  available. 

351.  Chairman. — Do  you  think  it  would  be  right  to  say,  that  if  the  petitioning  creditor 
made  oath  that  he  believed  the  bankrupt  was  about  to  abscond,  or  about  to  make  away  with 
his  property,  the  messenger  should  enter,  but  not  otherwise? — I  think  that  might  perhaps 
meet  the  difficulty  of  the  case. 

352.  Mr.  Commissioner  Holroyd. — Do  you  think  it  would  be  desirable  that  the  judge  or 
the  Commissioner,  supposing  this  occurred  in  the  country,  should  have  power  to  hear  and 
determine  all  matters  that  are  now  determined  in  bankruptcy,  subject  to  appeal  ? — Yes. 

353.  Mr.  Commissioner  Law. — Are  you  to  be  understood  that  you  would  have  a  Com-> 
missioner  decide  any  questions  of  right  between  the  assignees  and  any  other  party  ? — If  no 
cause  can  be  shown  to  the  contrary.  In  numberless  instances  it  happens  that  no  reason  can 
be  alleged  to  the  contrary.  A  person  is  summoned  to  give  an  account  whether  he  has  not 
bankrupts'  property.  I  remember  a  person  being  summoned  to  give  an  account  whether  he 
had  not  a  watch  and  other  small  articles  of  plate — ^he  answered  "  Yes."  Then  the  jurisdiction 
of  the  Commissioner  is  over.  The  party  is  compelled  to  make  acknowledgment,  and  he 
goes  away.     If  the  articles  are  not  of  sufficient  vsuue  to  bring  an  action  for,  you  do  no  good. 

354.  The  question  rather  respects  fair  questions  of  contested  right.  Do  you  mean  that 
the  Commissioners  should  have  the  power  of  deciding  that  whidi  now  only  can  be  decided  by 
the  general  law  ? — No,  not  unless  the  parties  consent. 

355.  If  they  consent  it  is  an  easy  matter,  as  the  parties  summoned,  might  enter  into  a  rule  to 
abide  the  decision  ? — Yes,  but  then  it  requires  the  nature  of  a  submission  to  arbitration,  and  & 
number  of  awkward  questions  may  arise,  whether  you  have  decided  everything,  and  so  on. 
A  jurisdiction  by  consent  must  necessarily  be  exercised  conformably  to  the  consent. 

356.  Is  the  messenger's  bill  in  the  country  taxed  as  a  substantive  matter  1 — Yes. 

357.  Is  that  at  the  second  public  meeting? — It  is  at  the  meeting  when  the  assignees  a.ro 
chosen  ;  he  ceases  at  that  time  to  occupy  as  messenger. 

358.  Mr.  Commissioner  Holroyd. — ^What  is  your  opinion  with  respect  to  the  present  sta^te 
of  the  law,  as  to  disputing  the  adjudication  of  bankruptcy — do  you  think  it  would  be  desirable 
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more  partioularly  if  the  course  is  altered,  as  to  declaring  the  bcmkruptcy  or  the  adjudication^ 
that  the  adjudication^  if  not  appealed  against  in  a  certain  time,  should  be  conclusive  in  all 
cases  ? — Yes,  certainly. 

359.  As  the  law  is  at  pi^esent,  if  the  bankrupt  has  not  done  any  act  implying  acquiescence, 
he  may  bring  an  action  at  any  time  to  dispute  it*  You  do  not  approve  of  that  ? — No — the 
sooner  you  can  bind  the  bankrupt  the  better. 

360.  Mr.  EUis. — ^You  think  it  is  *  question  that  ought  at  once  and  for  ever,  to  be  set  at 
rest,  before  you  take  steps  in  working  the  conamission  ? — Yes,  I  have  known  instances,  not  in 
which  hardship  did  happen,  but  in  which  great  hardship  was  feared  by  the  creditors,  and  if 
the  bankruptcy  had  been  set  aside,  there  would  have  been  great  mischief. 

361.  Mr.  Commissioner  Fonblanque. — Have  you  known  cases  in  which  the  assignees  were 
afiraid  to  act  in  consequence  of  that  ? — I  have  seen  several  cases  where,  in  consequence  of  that, 
we  could  not  ^t  the  creditors  to  act  at  all,  but  an  accountant  has  been  induced  to  undertake 
the  assigneeship. 

362.  Secretary. — ^Would  you  require  the  bankrupt  to  be  confined  to  disputing  that  before 
the  Court  of  Bankruptcy,  or  give  him  the  option  of  disputing  it  before  the  Courts  of  West- 
minster Hall  ? — 1  think  it  should  be  done  in  the  Court  of  Bankruptcy. 

363.  If  an  order  Nisi  were  issued  previous  to  the  adjudication,  and  the  Commissioners 
were  to  send  in  the  messenger  under  that  order  Nisi,  would  not  that  be  as  mischievous  to  the 
bankrupt,  as  the  present  course  of  seizing  on  the  adjudication  ? — ^Yes,  but  that  would  occur 
wAj  in  suspicious  cases,  and  the  creditor  would  be  punished  if  he  did  it  maliciously,  for  the 
debtor  would  have  his  remedy. 

364.  Mr.  Commissioner  Fonblanque, — Even  supposing  the  risk  to  be  as  great,  the  remedy 
would  be  immediate  ? — Yes. 

365.  Secretary. — Did  you  act  under  bankruptcies  before  the  new  system  ? — ^Yes,  I  acted 
finr  seven  years  as  a  Commissioner,  half  under  the  old,  and  half  under  the  new  systeni, 

366.  Do  you  think  the  new  has  led  to  much  improvement  ? — Certainly— the  Commissioners 
now  are  entirely  independent  of  the  attorneys,  which  is  a  great  improvement,  and  the 
expense  is  not  so  great.  I  think  the  expenses  in  London  in  country  fiats  are  greater,  but 
they  are  less  in  the  country — the  bill  to  the  choice  of  the  assignees  was  about  60/.  I  think  it 
ffi  not  above  40/.  now. 

367.  You  have  said  you  think  there  should  be  attorneys  in  ea^h  town.  Are  you  aware  that 
the  fiats  are  at  present  directed  to  the  list,  which  list  extends  over  the  district  ? — Yes,  that  is 
what  I  meant 

368.  Solicitors  are  generally  named  for  that  district  who  reside,  not  in  one  town  of  the 
district,  but  in  different  parts  of  the  district? — I  know  that  is  the  theory^  but  the  practice  is 
as  I  have  mentioned. 

369.  Can  you  state  an  instance  where  it  i3  not  the  practice  ? — I  think,  in  the  Leeds  list, 
there  is  no  Bradford  attorney. 

370.  There  are  but  three  solicitors  put  into  the  fiat ;  and  if  there  are  more  than  three  towns, 
of  course  there  cannot  be  one  in  each  town  ? — I  think  there  is  not  at  present  a  sufficient 
Bwnber  of  solicitors. 

371.  If  there  were  more  solicitors,  would  not  this  inconvenience  arise  ?  You  have  stated 
that  you  think  it  is  felt  to  be  an  object  for  a  gentleman  to  be  placed  on  the  list ;  would  not 
that  be  diminished  if  there  were  a  greater  nimiber  of  solicitors  ? — No,  I  do  ncjt  say  there 
should  be  more  solicitors  in  Leeds ;  but  the  solicitors  in  Lee4s  and  Bradford  are  a  perfectly 
distinct  set  of  men,  though  they  are  only  nine  and  a  half  miles  distant. 

372.  In  order  to  induce  a  commissioner  to  make  a  sacrifice,  with  a  view  to  the  discharge 
of  his  duty,  and  to  make  it  a  primary  object,  is  it  not  desirable  to  give  him  as  much  as  you 
can  to  do? — Yes;  but  it  is  a  very  losing  concern  now  for  a  Leeds  solicitor  to  have  to  travel  to 
Bradford.     His  travelling  would  cost  him  nine  shillings  out  of  his  pound. 

373.  In  order  to  meet  that  difficulty  without  increasing:  the  fee  of  the  solicitor,  should  not 
you  be  obliged  to  name  a  great  number  of  solicitors  ? — Halifax  has  a  list  of  its  own.  There 
would  reqmre  one  in  Bradford ;  perhaps  one  in  Dewsbury,  which  however  is  only  four  miles 
from  Wak^ld.     Two  or  three  additional  solicitors  would  be  quite  sufficient. 

374.  Would  not  the  emoluments,  if  divided  among  six  (bearing  in  mind  that  only  one  soli- 
citor is  sununoned  on  a  fiat),  be  so  much  reduced  that  it  would  not  be  worth  while  ? — ^The 
emolum^it  is  now  decreased  to  something  less  than  nothing,  if  time  be  of  any  value,  by  the 
commissioners  having  to  travel  ten  miles  and  back. 

375.  Chairman. — Within  what  time  do  you  get  dividends,  if  they  are  paid  in  the  country  ? — 
That  is  a  very  wide  question.  Sometimes,  in  small  estates,  the  balance  in  hand  is  always 
under  the  amount  (lOOZ.),  the  retaining  of  which,  by  the  assignee,  incurs  a  penalty;  and  the 
amgnee,  being  hiniself  only  a  small  tradesman,  finds  the  temporary  use  of  70/.  or  80/.  a  great 
convenience. 

376.  Is  it  ever  divided  at  all  ? — Oh  yes.  I  have  been  sometimes  surprised,  certainly,  at  the 
dilatory  manner  in  which  the  estate  has  been  wound  up;  and  in  some  cases  (I  distinctly 
remember  one)  we  have  charged  the  assignee  with  interest. 

377.  Secretary, — Do  the  commissioners  in  the  country  ever  take  steps  unless  they  are 
Bwred  by  the  assifnees  or  the  creditors  to  inquire  why  a  aividend  is  not  made  ? — We  never 
ioquire  qua  omunissioners ;  but  we  sometimes  individually  take  an  opportunity  of  refreshing 
the  memory  of  the  assignees  or  the  solicitor.  I  have  known  one  instance  in  which  the  com- 
missioners did  hold  the  regular  audit  meeting,  though  not  advertised,  and  compelled  the 
sdicitor  to  pay  the  fees.  Of  course,  they  did  not  audit  the  accounts,  because  there  was  no 
one  there ;  but  they  fixed  their  meeting  peremptorily ;  and  the  solicitor,  seeing  they  were 
determined,  advertised  the  meeting. 
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"BsctniniHoiuu         378.  Mr.  ChmmUsianer  Laic. — It  will  happen,  probably,  in  some  cases,  that  theaudit  meeting, 
—  though  appointed  at  the  second  public  meeting,  does  not  take  effect  for  want  of  funds  ? — Yes. 

Robert  Han,  K«q.,       379^  j,j  ^^^^^  ^^^^  j^^^  ^i^e  solicitor  give  the  commissioners  notice  that  they  need  not  come 
17th Dee*  1839.     because  there  are  no  funds  to  pay  themr — Sometimes  he  does;  sometimes  not. 

380.  Do  they  not  sive  notice  of  it,  as  a  specific  adjournment,  without  a  fresh  summons  ? — 
No.  Generally  speaHing,  the  commissioners  do  not  attend  unless  they  receive  a  fresh  sum- 
mons. The  general  rule  we  laid  down  was,  "  You  will  give  us  notice  if  there  is  a  meeting, 
and  you  will  likewise  give  us  notice  if  there  is  none."  Where  I  have  received  no  notice  at  afi, 
I  have  sometimes  attended  for  the  purpose  of  thereby  giving  a  hint  to  the  parties. 

381.  Does  it  often  happen  that  you  perceive  that  not  half  or  one-third  of  the  creditors  have 
taken  the  trouble  to  come  and  prove  their  debts  ? — The  advertisement  of  a  dividend  calls  them 
together  very  numerously ;  but  they  do  not  come  in  the  first  instance.  There  is  a  notion  pre- 
valent in  the  country,  that,  by  proving  a  debt,  a  man  becomes  liable  to  the  expenses. 

382.  Secretary. — If  there  were  a  permanent  commissioner  living  in  the  country,  paid  in 
some  other  way  than  by  fees,  would  he  not  feel  it  his  duty  to  summon  parties  before  him,  and 
inquire  into  the  state  of  the  funds  ? — Yes,  I  should  conceive  so. 

383.  Would  not  that  be  a  great  advantage  ? — I  do  not  think  it  would  be  better  than  having 
an  annual  meeting,  to  which  all  assignees  should  come  and  show  cause.  The  objection  to  a 
permanent  commissioner  is,  that  you  are  paying  him ;  and  the  same  expense  is  incurred  when 
there  is  nothing  to  do  as  when  there  is  much  to  do. 

384.  Chairman, — ^Is  there  a  great  difficulty  in  collecting  debts  in  the  country  ? — ^Yes,  there 
is  great  difficulty,  for  small  traders  laugh  at  us.  The  private  tradesman  frequently  has  to 
make  an  example  of  a  small  trader;  but  the  assignees  cannot  justify  the  taking  proceedings 
from  which  they  expect  no  fruit 

385.  Supposing  that  a  person  who  professes  to  have  had  dealings  with  the  bankrupt  comes 
to  prove  a  debt,  and  that  the  commissioners  are  not  satisfied  with  the  creditor's  oath  and  the 
bankrupt's  oath,  what  provision  have  the  creditors  in  general  a|;ainst  fraud? — Of  co\irse,  the 
creditors  know  the  persons  the  bankrupt  has  been  dealing  with.  They  know  a  great  deal 
about  the  bankrupt,  and  probably  a  great  deal  about  the  person  who  professes  to  be  a  creditor* 
The  protection  is  the  power  of  cross-examination ;  and  I  have  known  that  gone  into  at  great 
lengtn,  and  a  debt  rejected,  though  the  bankrupt  and  the  creditor  agreed ;  but  I  am  not  aware 
of  a  proof  ever  having  been  admitted  in  a  case  which  we  thought  doubtful,  where  I  afterwards 
thought  it  ought  not  to  have  been. 

3^.  You  have  no  means  of  forming  an  opinion  unless  some  creditor  induces  a  doubt?—* 
Certainly  not.  I  think,  if  no  creditor  induces  a  doubt,  the  man's  own  oath  should  be  suffi- 
cient. 1  think  there  ought  to  be  some  restriction  on  proof  by  affidavit ;  when  such  proofs 
were  tendered  on  behalf  of  a  creditor  who  lived  in  the  neighbourhood,  we  used  to  reject  them, 
and  require  the  attendance  of  the  parties,  unless  the  assignees  thought  the  claim  quite  clear. 
I  question  whether  any  such  proof  ought  to  be  admitted  before  the  cooice  of  assignees,  unless 
by  creditors  holding  securities  for  the  amount. 

387.  Is  it  not  the  fact,  then,  that  there  is  no  end  to  the  roguery  which  may  be  committed  ? 
—I  have  not  seen  instances  of  that  roguery.  There  is  this  great  differmice  b^ween  London 
and  the  country ;  in  London,  everybody  does  not  know  everybody  in  the  way  in  which  they  do 
in  the  country :  even  in  Leeds,  large  as  it  is,  three-fourths  of  the  population  being  native 
and  knowing  everything  about  each  other's  grandfathers,  note  the  coming  of  every  stranger, 
and  soon  know  every tmng  about  him  too.  I  have  repeatedly  known  cases  in  Leeds  where 
proofs  of  debt  have  been  rejected,  because  they  did  not  appear  to  be  bond  fide  ;  on  their  being 
attempted  to  be  proved,  the  suspicion  of  the  creditors  has  been  excited,  and  the  firaud  has 
been  defeated. 

388.  In  how  many  cases  that  passed  where  it  was  not  questioned  vou  do  not  know  ? — No. 

389.  What  harm  could  arise  from  the  requiring  additional  proof  f — I  think  there  are  num* 
berless  cases  in  which  no  additional  proof  could  be  given ;  common  shop  debts,  for  instance, 
a  man  and  his  wife  keep  a  shop. 

390.  There  is  an  entry  in  the  books,  is  there  not  ? — Very  frequently  they  do  not  keep 
books.  Many  of  the  small  tradesmen  in  country  towns  cannot  keep  books ;  some  not  at  all ; 
others  do  it  in  a  manner  utterly  unintelligible  to  everybody  but  themselves. 

391.  How  do  they  know  what  is  due  to  them,  if  they  have  a  large  trade  ? — They  have  not 
a  large  trade.  The  difficulty  in  the  suggested  alteration  will  be  this :  the  additional  proof 
must  be  either  legal  evidence,  or  something  less  than  legal  evidence ;  the  former  would  be 
utterly  impracticable,  seeing  that  you  sweep  away  the  head,  "admission;"  and  the  latter 
would,  in  my  opinion,  be  utterly  useless.  It  is  clear  that  it  would  be  of  no  use,  but,  on  the 
contrary,  would  frequently  work  great  injustice,  except  in  cases  of  fraud ;  but  persons  who* 
are  sunk  deep  enough  to  support  fraud  with  perjury,  will  have  no  difficulty  in  producing 
fabricated  accounts,  or  putting  a  fraudulent  explanation  on  real  accounts.  In  almost  all  the 
instances  of  fraudulent  attempts  to  prove  that  nave  occurred  before  me,  there  has  been  no 
doubt  that  at  some  period  there  was  a  bona  fide  debt ;  but  the  fraud  has  consisted  in  sup- 
pressing the  fact  of  previous  payment. 

392.  Mr.  Commissioner  Holroyd. — Have  you  known  cases  in  which  it  was  subsequently 
known  that  the  previous  consent  of  the  creditors  to  the  certificate  being  requisite,  the  bank- 
rupt has  been  a  party  to  the  proof  of  fictitious  debts  ? — I  do  not  remember  a  single  instance 
in  which  the  attempt  to  prove  fictitious  debts  has  been  with  that  view.  The  mstances  in 
which  I  have  known  attempts  to  prove  fictitious  debts  were  with  a  view  to  dividend,  and,  in 
one  or  two  instances,  with  a  view  to  influencing  the  choice  of  assignees. 

393.  Do  you  think  it  right  that  the  certificate  of  the  bankrupt  having  conformed  to  tbe 
Bankrupt  Law  should  depend  upon  the  previous  consent  of  a  certain  portion  of  his  creditors  ? 
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*— Yes ;  at  present  the  commissioners  rely  on  the  creditors  not  siffning  the  certificate ;  if  the 
bankrupt  has  been  a  great  rogue  before,  they  only  look  to  see  that  ne  mis  fairly  come  forward, 
and  submitted  himself  before  them,  and  gone  through  a  full  examination.  If  it  is  taken  away 
entirely  from  the  creditors,  you  must  give  it  to  the  commissioners.  One  has,  perhaps^  a  pre- 
judice in  favour  of  what  one  has  been  accustomed  to;  but  I  do  not  at  present  see  why  it 
should  be  altered. 

394.  Is  it  not  often  made  the  means  of  making  the  bankrupt  pay  one  creditor  more  than 
another  ? — ^That  has  not  come  within  my  own  knowledge.  I  believe  it  is  sometimes  used  as 
a  means  of  extorting  money  from  the  bankrupt's  friends. 

395.  Secretary, — If  commissioners,  constituting  a  Court  in  the  county,  were  to  be  appointed, 
would  it  not  be  desirable  to  have  two  commissioners  instead  of  one,  even  though  the  district 
should  be  proportionably  increased  in  consequence? — Decidedly. 

3%.  On  occasions  two  might  assemble  together  to  decide  on  questions ;  and  one  itinerating 
in  "pwrt,  the  other  might  be  resident  in  the  principal  town? — My  impression  is  very  strong 
that^  if  an  alteration  of  that  kind  were  carried  into  effect,  there  should  not  be  less  than  three, 
putting  additional  duties  upon  them ;  those  of  a  local  court,  or  something  of  that  kind. 

397.  Have  you  considered  what  additional  duties  might  be  cast  upon  the  commissioners  ?— - 
Certainly ;  those  of  a  local  court. 

398.  A  local  court  coextensive  with  the  district  ? — Yes. 

399.  Do  you  think  commissions  from  the  Courts  of  Chancery  and  Exchequer  for  taking 
answers  of  guardians,  and  things  of  that  kind,  for  which  commissions  are  issued  into  the 
country,  might  be  addressed  to  them  ? — Decidedly ;  with  this  modification,  I  think,  that  some 
of  the  commissioners  ought  to  be  resident  in  London.  It  is  very  desirable  to  connect  every 
Court  with  the  centre  in  that  kind  of  way. 

400.  While  the  country  commissioner  was  in  London,  what  duties  could  he  discharge  con- 
nected with  the  Court  ? — ^There  would  be  no  difficulty  in  having  a  full  commission  of  three  at 
all  times  there. 

401.  Mr.  Commissioner  Fonblanque, — You  would  have  included  in  the  commission  public 
oflkers,  generally  stationed  in  London,  who  would  be  occasionally  circuit  officers  m  the 
country? — Yes,  something  of  that  kind. 

402.'  And  that  the  officers  should  have  some  control  in  order  to  produce  imiformity  of 
practice  ? — Yes. 

403.  Secretary. — What  duties  could  those  officers,  resident  in  town,  perform  as  connected 
with  the  country  fiats  ? — I  would  have,  I  will  say,  the  whole  of  the  London  commissioners  ia 
each  country  commission,  and  one  of  them  always  down  in  the  country. 

404.  Mr.  Commissioner  Fonblanque. — So  that  the  London  and  county  Courts  should  be 
always  auxiliary  to  each  other? — ^Yes. 

4fl^.  Secretary. — Do  you  think  such  commissioners  might  conveniently  take  depositions  of 
witoesees  for  the  Courts  of  Equity? — Certainly;  I  should  say  much  more  cheaply  and  more 
satisfactorily  than  it  is  done  at  present 

406.  Mr.  Commissioner  Law. — Have  you  had  occasion  to  know  that  bankrupts  have 
renewed  the  debts  of  those  who  have  signed  the  certificate  by  giving  them  fresh  bills?  — I 
riiould  think  not  to  any  great  extent  in  our  county ;  in  many  instances]  which  have  been 
before  me  as  a  commissioner,  the  man  has  been  a  bankrupt  shortly  before,  and  I  have  never 
seen  any  such  bills  attempted  to  be  proved. 

407.  ^Mr.  Commissioner  Holroyd. — At  present  there  must  be  a  certsun  number  of  creditors 
conaenting  to  the  certificate ;  do  you  think  that  prevents  the  bankrupt  assisting  in  inquiring 
into  the  &bts  due  to  his  estate,  and  that  he  would  do  more  if  the  certificate  in  no  measure 
depended  upon  the  consent  of  his  creditors  ? — I  do  not  think  it  operates  in  that  way.  I  have 
never  seen  anything  which  led  me  to  suspect  that. 

408.  Mr.  Commissioner  Law. — Do  you  think  that  a  contract,  signed  by  a  creditor,  which 
is,  in  fact,  an  instrument  of  release,  ought  to  be  called,  as  it  has  generally  been  called,  a  cer- 
tificate  of  conformity  ? — If  no  reason  can  be  assigned  for  an  alteration,  I  would  always  retain 
an  old  name. 

409.  Would  you  call  the  thing  signed  by  the  creditors  who  subscribed  an  assertion  on  their 
part  that  he  had  conformed  to  the  Bankrupt  Laws,  or  would  you  not  call  it  a  certificate  that 
they  had  assented  to  that  which,  on  the  face  of  it,  appears  they  have  assented  to ;  namely^ 
that  the  debts  shall  be  cancelled? — A  form  of  that  kind  probably  would  be  better,  because 
it  would  be  more  consistent  with  the  truth. 

410.  Secretary. — Is  not  that  instrument,  in  truth,  now  a  certificate  from  the  commissioners  to 
the  Lord  Chancellor  that  the  bankrupt  has  conformed? — ^It  is.  I  think  it  would  cause  great 
distrust  on  the  part  of  creditors  if  you  took  from  them  all  interference  with  the  certificate. 
There  is  a  great  disposition  now  to  talk  of  the  Bankrupt  Laws  as  being  too  easy,  and  though 
the  alterations  might  be  such  as,  in  fact,  to  render  them  less  easy^  the  creditors  would  not 
think  so,  if  themselves  deprived  of  all  control 

411.  Chairman. — Do  you  think  this  Court  ought  to  have  the  power  of  punishing  directly? 
^-I  think  they  ought  to  have  the  power,  on  the  application  of  creditors. 

412.  Mr.  Commissioner  Fonblanque. — Supposing  the  assent  of  creditors  to  the  certificate 
to  be  retained,  do  you  think  it  would  be  advantageous  that  that  should  be  done  at  a  public 
meeting,  instead  of  the  certificate  being  hawked  from  house  to  house  ? — I  do  not  know.  I  almost 
think  the  hawking  it  from  house  to  house  is  as  well;  it  is  imderstood;  any  alteration  is  not 
immediately  understood ;  and  there  are  persons  who  will  either  sign  or  refuse  to  sign  at  their 
own  house  who  will  not  come  to  a  meeting  either  to  sign  or  refuse  to  sign. 

413.  Does  not  the  individual  solicitation  give  feicility  to  fraudulent  and  collusive  arrange- 
ments between  the  bankrupt  and  the  creditors  who  avail  themselves  of  it  ? — Certainly,  it  gives 
a  greater  facility  for  that  than  it  would  if  the  system  did  not  exist. 
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Bxitnimatkmt.  414.  Mr.  Commissioner  Holroyd. — Do  you  think  the  creditors^  in  giving  or  ivithholding 

"""^  their  consent,  are  often  acttiated  by  motives  quite  foreign  from  those  arising  from  the  conformity 

^Robert  Hall,  Esq.,  ^^the  bankrupt  to  the  law? — Certainly  they  are  actuated  by  all  kinds  of  motives. 

lTfhJ)ec.  1839.         415,  Mr.  Ellis, — ^You  have  spoken  of  some  bankruptcies  being  liable  to  lapse  from  the 

deaths  of  commissioners,  do  you  know  of  any  which  have  lapsed  ? — I  have  seen  advertisements 

in  the  papers  of  renewed  commissions  which  must  have  originated  in  that  way. 

416.  Is  it  usual  and  customary  that  dividends  are  paid  on  bankruptcies  worked  in  the 
country  ? — ^Yes ;  the  non-payment  of  dividends  is  the  exception. 

417.  Are  there  no  cases  in  which  a  dividend  was  not  paid? — Yes;  I  have  known  cases 
where,  after  a  meeting  for  the  last  examination,  I  never  heard  of  any  further  mieeting.  I 
should  say  there  are  not  above  two  or  three  such  cases  within  my  knowledge. 

418.  Do  you  think  there  are  many  cases  remaining  in  which  a  last  dividend  is  still  pay- 
able ? — I  think  there  may  be  some,  but  that  that  is  not  frequent 

419.  Is  it  your  opinion  that  most  of  the  estates  under  country  commissions  are  wound 
up  ? — I  should  say  that  estates  are  almost  all  of  them  wound  up  in  three  years.  There  are 
some  I  am  concerned  in  of  much  longer  date  than  that,  but  there  is  some  reason  for  that; 
there  is  one  very  complicated  matter,  in  which  questions  have  arisen  between  mortgagees  and 
the  assignees,  which  will  not  be  wound  up  for  20  years  I  nnderstand. 

420.  Have  you  had  any  experience  of  working  the  system  under  official  assignees? — 
No. 

421.  Do  you  not  think  that  it  is  desirable  to  hold  out  to  assignees,  or  to  an  assignee,  the 
premiinn  of  a  poundage  upon  the  debts  he  shall  collect  ? — The  only  objection  to  wkt  arises 
from  the  great  diflference  in  the  nature  of  estates ;  sometimes  there  may  be  a  large  sum  rea- 
lized with  great  facility,  and  in  others  a  very  small  sum  for  a  great  deal  of  trouble. 

423.  Is  not  that  easily  reconciled  by  giving  a  per  centage  according  to  the  trouble? — Cer- 
tainly, that  may  be  done ;  but  I  do  not  think  creditors  would  be  satisfied  with  a  general  scale 
of  charge  which  would  make  the  easy  estate  pay  for  the  difficult  estate.  It  not  unfrequently 
happens  that  a  man  is  made  a  bankrupt  when  the  estate  is  nearly  wound  up  imder  a  trust  deed, 
and  there  are  10,000/.  or  12,000/.  already  in  a  bank.  It  would  be  hard  to  allow  the  official 
assignee  to  have  a  per  centage  upon  that. 

424.  Secretary. — Is  not  that  case  a  very  rare  one  ? — I  have  known  four  or  five  instances 
of  it. 

425.  You  were  asked  about  a  renewed  commission,  do  you  know  what  the  expense  of  a 
renewed  commission  is  ? — No,  I  do  not, 

426.  You  are  not  aware  that  it  is  only  12*.  ? — No. 

427.  Mr.  Commissioner  Holroyd, — Supposing  there  were  judges  or  commissioners  locally 
estabUshed  in  the  country,  it  would  be  desirable,  in  your  opinion,  they  should  be  connected  with 
the  Court  in  London  ? — Yes. 

428.  What  would  be  your  opinion  of  the  having  one  Court  to  administer  the  law  through- 
out England  arid  Wales,  with  a  certain  number  of  commissioners  belonging  to  that  Court, 
who  should  work  in  London  and  in  different  districts  throughout  the  country,  each  of  the 
judges  or  commissioners  being  a  judge  or  commissioner  of  the  Court  here;  that  all  the  pro- 
ceedings in  bankruptcy  should  take  place  before  a  single  commissioner  in  their  different  dis- 
tricts, with  an  appeal  from  a  single  one  to  three  sitting  in  London,  and  from  these  three  to 
the  Lord  Chancellor ;  that  all  the  proceedings,  whether  in  London  or  in  the  country,  should 
be  records  of  the  Court  here ;  that  the  proceedings  before  the  district  judge  or  commissioner 
in  the  country  should  be  returned  to  London,  the  soUcitor  retaining  copies  of  those  proceed- 
ings in  the  same  manner  as  the  solicitors  in  Chancery  have ;  that  the  London  judges  or  com 
missioners  should  make  rules  for  regulating  the  practice  and  the  fees  throughout  the  country^ 
if  necessary,  with  a  power  by  examiners  or  sub-commissioners  to  do  certain  acts  in  the  coun- 
try ? — ^What  occurs  to  me  is  this :  I  have  no  doubt  a  system  of  that  kind  might  be  so  matured 
as  to  work  very  well,  but,  I  think,  for  the  reasons  I  have  already  given,  that  would  be  a  very 
expensive  system,  if  carried  out  in  such  a  manner  as  to  work  well;  a  much  greater  number  of 
commissioners  would  be  required  than  is  supposed. 

429.  Supposing  that  could  be  brought  within  a  reasonable  amount  of  expense,  would  you 
approve  of  that  sort  of  system  ? — ^That  is  entirely  a  question  of  degree.  I  thmk  such  a  system 
might  be  made  to  work  well 

430.  It  has  been  stated,  with  respect  to  country  proceedings,  that  there  is  great  difficulty 
now  felt  particularly  by  London  practitioners,  in  getting  access  to  country  proceedings  in 
bankruptcies  in  different  parts  of  the  country,  from  their  not  knowing  where  the  papers  are  to 
be  found  ? — There  may  be  a  difficulty  of  that  kind ;  but  it  is  not  one  which  would  fall  und^* 
my  observation  at  all.  I  think  London  creditors  are  very  fond  of  being  appointed  assignees 
in  country  bankruptcies,  and  paying  their  business  expenses,  they  professedly  going  down  on 
the  business  of  the  bankruptcy.  That,  we  found  to  prevail  to  such  an  extent  in  a  particular 
trade,  that,  in  order  to  repress  it,  we  were  obliged  to  act  with  great  strictness. 

431.  If  the  proceedings  were  all  deposited  in  one  central  court,  all  that  would  be  avoided 
— Parties  would  have  an  opportunity  of  seeing  the  proceedings  ? — Yes. 

432.  Mr.  Commissioner  Lavj. — ^Would  not  a  public  registry  of  all  necessary  proceedings, 
in  one  place  in  London,  be  perfectly  consistent  with  the  present  administration  by  comxnia* 
sioners  in  the  country? — Perfectly;  there  would  be  no  difficulty  whatever. 

433.  Do  you  understand  that  the  facility  and  cheapness  of  appeals  from  the  country  to  the 
present  Court  of  Review  has  given  much  satisfaction  ? — I  have  heard  professional  persons 
express  satisfaction  as  to  the  alterations ;  but  such  appeals  are  not  sufficiently  numerous  to 
make  mercantile  people  at  large  aware  of  the  great  value  of  the  alterations. 

[The  Witness  withdrew.} 
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Thursday,  19th  December,  1839. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr.  Thomcts  Tilson^jun.,  Solicitor,  Coleman  Street,  examined. 

434.  CAotrmaTi.—- In  your  judgment  would  it  be  advantageous  for  the  public  that  matters  re-      Examinations, 
lating  to  the  estates  of  insolvents  and  bankrupts  should  be  administered  under  the  same  system  "T'     . 

rf  law  ? — I   think  it  would  be   very   advantageous    if   any  system   could  be   devised   by  Tilsongun. 

which  insolvent  estates  could  be  wound  up  under  something  like  the  same  system  of  bank-  19th  Dec.  1839. 
niptcy  as  at  present.  The  only  diflSculty  that  strikes  me  is,  whether  there  could  be  any  such 
diminution  of  expense  in  the  working  of  estates  as  should  bring  it  within  the  meatis  of  an  in- 
solvent estate  to  pay  it.  If  the  two  systems  could  not  be  amalgamated,  I  would  suggest  that 
bankruptcy  should  extend  to  all  sorts  of  persons  who  were  insolvent,  whether  traders  or  not. 
It  does  not  appear  to  me  that  there  is  any  good  reason  why  a  trader  should  be  subject  to  the 
bankrupt  laws  and  rules  applied  to  the  conduct  of  traders,  which  are  not  applied  to  others. 

435.  In  your  opinion,  ought  the  system  of  law  now  pursued  in  the  Court  of  Bankruptcy  in 
London,  or  the  system  pursued  in  the  Insolvent  Debtors'  Court,  to  be  the  system  adopted  for 
both? — If  you  were  compelled  to  determine  between  the  one  and  the  other,  I  should  say  the 
system  of  bankruptcy ;  but  I  do  not  see  why  there  should  not  be  a  system  between  the  two. 

436.  Can  you  suggest  any  ? — I  am  not  prepared  at  the  present  moment  I  might  answer  here 
a  question  proposed  afterwards,  whether  the  commissioners  of  bankruptcy  should  not  have  the 
power  of  punishing  fraudulent  debtors.  The  Insolvent  Debtors*  Court  nas,  and  I  should  say 
that  the  Bankruptcy  Court  ought  to  have  it ;  they  are  now  in  a  much  worse  position  than  the 
Conmiissioners  of  tne  Insolvent  Debtors'  Court,  for  this  reason — ^they  are  compelled  to  pass  a 
man  if  he  has  g^ven  a  true  account,  however  fraudulent  it  may  be. 

437.  Do  you  think  that  the  system  followed  in  bankruptcy  should  be  applied  to  the  cases  of  , 
all  insolvent  debtors,  supposing  the  number  to  Continue  as  large  as  at  present,  which  is  under- 
stood to  be  about  5,000  a-year  ? — I  have  answered  that  partly  before.     I  should  say  that, 

under  the  present  system,  or  with  anything  Uke  the  number  of  commissioners  which  would  be 
convenient  to  the  public,  I  do  not  tmnk  it  could. 

438.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  in  all  cases  the  debtor 
should  be  enabled  to  make  a  cession  of  his  property  when  he  found  himself  insolvent,  and 
submit  himself  to  the  court  ? — Certainly.  I  would  remark  also  that  very  few  persons  would 
take  any  advantage  of  it,  because  at  present  they  are  enabled  to  make  a  declaration  of  in- 
solvency ;  and  I  should  say  there  are  very  few  indeed  that  do  so,  compared  with  what  might 
have  been  expected. 

439.  In  your  opinion,  would  it  be  advantageous  to  the  pubUc  that  a  creditor,  after  he  has 
obtained  judgment,  should  be  allowed  to  bring  his  debtor  before  the  court  ?— Certainly,  by 
granting  a  summons  to  show  cause  why  he  should  not  be  declared  a  bankrupt ;  but  I  should 
say  that  would  be  very  seldom  applied,  if  the  law  passed  in  the  last  session  is  allowed  to  con- 
tinue ;  for,  if  the  bankrupt  has  any  property,  the  judgment  creditor  will  immediately  seize  it. 

440.  In  your  opinion,  would  it  be  advantageous  that  imprisonment  for  debt  in  execution 
should  be  abolished,  the  fact  being,  that  out  of  100  cases  of  insolvents  in  execution  two  only, 
on  an  average,  are  brought  up  by  the  creditors  ? — ^Taking  that  as  a  fact,  I  should  say  there  is 
no  occasion  to  continue  imprisonment  for  debt  in  execution ;  but  I  would  observe,  that  the 
fear  of  it  operates  most  beneficially  to  prevent  the  contraction  of  debts  by  parties  having  sala- 
ries and  other  emoluments,  which  they  might  thereby  be  compelled  to  give  up. 

441.  Have  you  found  that  to  be  so  ? — I  should  say  there  are  very  few  cases  where  impri- 
sonment in  execution  did  any  good ;  but  I  am  not  at  all  clear  that  the  Act  has  worked  well 
which  has  aboUshed  imprisonment  for  debt  on  mesne  process.  I  will  mention  a  fact  for  the 
informadon  of  the  commissioners  upon  that  subject — it  is  this — that  the  abolition  of  debt  on 
mesne  process,  and  the  substitution  of  the  21  days  affidavit,  has  worked,  in  one  instance,  this 
injustice.  A  client  of  mine,  who  resides  in  Spain,  and  has  no  partner  here,  had  a  claim 
against  his  agent  for  16,000/. :  his  agent  informed  him  he  was  in  difficulty,  but  decUned  being 
made  a  bankrupt  otherwise  than  hostilely :  the  consequence  was  that  my  client  was  compelled 
to  come  over  from  Spain  to  make  that  affidavit,  and  then  to  make  him  a  bankrupt ;  of  course 
the  time  that  it  took  must  be  obvious,  and  it  ended  in  my  client  being  one  of  two  creditors, 
and  there  being  nothing  tangible  at  all  under  the  estate.  If  imprisonment  for  debt  had  been 
allowed^  it  would  not  have  been  necessary  for  him  to  have  come  over  to  put  the  man  in  gaol, 
and  then  he  would  have  committed  an  act  of  bankruptcy. 

442.  Secretary. — ^That  is,  because  there  is  no  power  to  take  an  oath,  except  before  certain 
persons  ? — Yes. 

443.  Chairman. — ^What,  on  an  average,  do  you  consider  the  expense  of  charging  a  debtor 
in  execution? — I  am  not  aware;  the  mere  writ  of  execution  would  be  a  few  shillings,  but 

that  would  depend,  of  course,  upon  the  amount  of  the  debt,  and  the  poundage  to  be  paid  upon  ' 

it  to  the  sheriff.    The  poundage,  whether  levied  on  the  body  or  the  goods,  is  five  per  cent  on 
the  first  1002.  of  the  debt,  ancf  two  and  a  half  upon  the  remainder,  and  the  creditor  has  no 
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Examinatioiuu      means  of  getting  it  back  on  an  execution  agsunst  the  person,  unless  it  is  on  a  iudgment  or  a 

-7—    .         warrant  of  attorney,  or  other  document  expressly  authorizing  the  levying  thereof;  and,  I 

Mr.  T.  Tilsonjan.,   might  add,  that  it  strikes  me  as  exceedingly  hard  that  a  man  who  has  lost  a  considerable  sum 

19th  Dee.  1839.      already  should  have  to  pay  the  poundage  on  the  execution ;  it  is  a  heavy  thing  in  some 

cases. 

444.  Supposing  any  alteration  to  take  place  as  to  the  Insolvent  Court,  in  your  opinion 
ought  the  Courts  of  CJommissioners  of  Bankruptcy  to  be  constituted  Courts  of  Record  ? — I 
think  the  Court  of  Bankruptcy  is  a  Court  of  Record ;  if  I  understand  that  question  only  means 
whether  they  shall  have  power  to  conamit  for  contempt,  it  is  obvious  it  ought  to  be  so,  to  protect 
not  only  themselves  but  the  public. 

445.  Mr.  Commtsnoner  Holroyd, — ^You  conceive  that  the  Court  of  Commissioners  ought 
to  have  the  power  of  punishing  contempt  in  a  summary  way  ? — Certainly.  To  show  how  little 
it  would  be  abused,  I  will  state  that  I  never  knew  a  Judge  at  Chambers  havinjg  executed  it ; 
the  mere  possession  of  it  is  sufficient  to  prevent  the  necessity. 

446.  Mr.  Commissioner  Fonblanque. — From  the  nature  of  the  proceedings  in  bankruptcy 
from  the  circumstance  of  persons  coming  before  the  Court  and  commissioners  under  a  sense  of 
recent  loss,  do  you  not  conceive  that  those  Courts  are  liable  to  be  more  turbulent,  and  there- 
fore that  they  require  more  protection  than  any  other  ? — Certainly ;  and  also  from  the  circum- 
stance of  a  bankrupt  who  has  been  censured,  resenting  any  interference  of  the  commissioner, 
or  any  observations  he  may  make. 

447.  Chairman. — In  your  opinion  ought  the  Court  of  Commissioners  to  have  jurisdiction 
in  all  matters  of  bankruptcy,  to  decide  everything  in  the  first  instance,  subject  to  appeal  ? — 
Certainly. 

448.  In  all  cases  where  the  Court  of  Review  now  has  it  in  the  first  instance  ? — Certainly ; 
there  are  many  instances — ^petitions  for  sale  by  equitable  mortgagees — petitions  for  leave  to 
bid — opening  dividends — and  the  removal  of  assignees — and  so  on. 

449.  Mr.  Commissioner  Fonblanaue. — Is  there  any  subject  now  brought  before  the  Court 
of  Review  which  you  would  except  from  the  jurisdiction  of  the  commissioners  ? — No ;  none. 

450.  Chairman. — In  your  opinion  ought  all  proceedings  to  commence  in  the  Courts  of 
the  commissioners? — ^Yes. 

451.  In  your  opinion,  in  case  it  is  sought  to  make  a  party  a  bankrupt,  ought  he  to  have  an 
opportimity  of  showing  that  he  was  not  liable  to  the  bankrupt  law  before  the  messenger  was 
put  into  possession  of  his  property  7 — No.  I  should  say  not,  because  I  think  that  the  parties 
would  embrace  that  opportimity  of  removing  all  their  property  out  of  the  way  of  their  cre- 
ditors. I  think  he  should  have  an  opportunity  of  defending  himself  before  there  is  any 
adjudication  ;  but  that  a  summons  to  show  cause  why  he  should  not  be  made  a  bankrupt 
should  be  granted  on  a  creditor  making  affidavit  that  he  was  insolvent,  and  making  away  with 
his  property^  A  messenger  should  be  put  into  possession,  the  party  being  made  subject  to 
the  consequences  if  he  makes  that  affidavit  wantonly  and  without  probable  cause. 

452.  Do  you  believe  there  would  be  any  harm  in  requiring  that  the  petitioning  creditor  in 
such  case  should  make  oath  that  he  believes  the  bankrupt  is  about  to  abscond  or  conceal  his 
property  to  guard  against  injuring  a  man  by  sending  a  messenger  into  possession  ? — Yes  ; 
adding  to  that,  or  to  make  fraudulent  preferences.  1  think  fraudulent  preferences  are  very 
much  to  be  guarded  against  in  consequence  of  the  facility  with  which  they  are  now  made. 

«453.  In  case  it  was  decided  that  he  was  properly  adjudicated  a  bankrupt,  do  you  consider 
that  that  decision  ought  to  be  final  on  every  person  against  whom  the  bankrupt  nimself,  if  he 
had  been  solvent,  mi^t  have  brought  actions  ? — Certainly. 

454.  Secretary. — vTo  what  extent  should  you  say  that  the  adjudication  ought  to  be  final  ? 
— No  further  than  it  would  be  binding  against  parties  against  whom  the  bankrupt  could 
have  maintained  an  action  himself. 

455.  Is  there  any  time  which  you  would  fix  upon  as  a  limit  applicable  to  third  persons  ? — 
No ;  because  I  do  not  know  the  way  in  which  they  would  be  attacked,  or  in  which  they  would 
be  prejudiced  by  a  bankruptcy. 

456.  Supposing  a  person  holds  the  security  of  the  bankrupt? — If  he  holds  the  security  of 
the  bankrupt,  it  is  time  enough  for  him  to  defend  himself  when  he  is  attacked.  It  is  quite 
time  enough  for  him  to  defeat  the  bankruptcy  when  he  has  become  subject  to  its  power. 

457.  Chairman, — Supposing  a  man  has  property  of  the  bankrupt  in  his  possession,  the 
question  of  bankruptcy  would  not  occur  ? — No. 

458.  In  your  opinion  ought  a  creditor  to  be  allowed  to  prove  a  debt  against  a  bankrupt 
estate  upon  his  own  oath  and  the  bankrupt  assenting  to  the  truth  of  his  statement,  there 
being  no  entry  of  the  transaction  in  the  bankrupt's  books  ? — Certainly  not — without  some  cor- 
roborative evidence,  such  as  the  parties'  own  books,  or  other  documents.  Many  frauds  are 
perpetrated  in  that  way. 

459.  Mr.  Commissioner  Holroyd. — You  are  of  opinion  that  the  adjudication  shoidd  not  be 
final  against  persons  having  claims  adverse  to  the  assignees  ? — Certainly  not. 

460.  Do  you  see  any  objection,  in  order  to  make  persons  who  have  claims  against  the 
assignees  prosecute  their  claims  without  delay,  in  providing  that,  in  actions  at  law  or  suits  in 
equity  against  the  assignee  by  any  other  person,  no  proof  should  be  required  at  the  trial  or 
hearing  of  the  petitioning  creditor's  debt,  the  trading  or  act  of  bankruptcy,  unless  the  decla- 
ration be  delivered  or  bill  filed  within  a  certain  time  after  the  cause  of  action  brought  against 
the  assignee,  as  well  as  requiring  the  notice,  under  the  90th  and  91st  sections,  of  the  party's 
intention  to  dispute  such  matters? — I  think  that  is  very  reasonable;  but  I  do  not  think  that 
would  meet  all  the  difficulties  anticipated. 

461.  Parties  now  lie  by  frequently  until  the  person  who  can  prove  the  act  of  bankruptcy  is 
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dead  or  out  of  the  way  ? — ^Yes ;  the  law  allows  the  depositions  to  be  read,  but  they  are  not      Examinations, 
conclusive  of  the  bankruptcy.     The  question  arose  in  Sherwin's  bankruptcy.    It  would  be  -7— 

very  desirable  that  some  fiirther  means  should  be  provided  for  preventing  tile  opening  of  a  fiat  ^^'  T.  Tilson,  jun., 
after  a  certain  time  in  all  cases.  19th  Dec.  183». 

462.  Would  you  think  it  expedient  that  the  adjudication  should  be  conclusive  unless  the 
partv  prosecuted  his  claim  within  a  certain  time? — Yes,  I  think  that  should  be  done. 

463.  In  making  the  adjudication  conclusive,  do  you  think  it  would  be  advantageous  that  it 
should  be  made  to  appear  on  the  face  of  the  adjudication  at  what  time  the  party  became 
bankrupt,  without  reference  to  any  of  the  depositions  of  the  act  of  bankruptcy  ? — In  the  same 
way  as  in  the  case  of  lunacy ;  I  think  that  is  very  desirable. 

464.  So  as  to  enable  the  party  to  prove  the  bankruptcy  simply  by  producing  the  adjudica- 
tion, without  any  other  proceedings  ? — Yes. 

465.  Secretary. — ^To  what  extent  would  you  make  it  conclusive  ? — I  would  make  it  con- 
clusive against  all  against  whom  the  depositions  would  be  evidence. 

466.  Mr.  Commissioner  Holroyd. — ^That  is,  persons  claiming  under  the  bankrupt,  or 
claiming  against  his  estate  ? — Yes. 

467.  As  it  respects  persons  claiming  adversely  to  the  assignees,  you  would  make  it  con- 
clusive unless  they  prosecuted  within  a  limited  period  ? — Yes. 

468.  Chairman. — In  your  opinion  ought  the  commissioners  to  have  power  to  decide  dis- 
putes between  assignees  and  all  persons  as  to  matters  concerning  the  bankrupt's  estate  when 
the  parties  consent,  and  ought  such  decision  to  be  buiding,  subject  to  appeal  ? — Certainly. 

4o9.  In  your  opinion  ought  any  alteration  to  be  made  as  to  the  granting  of  certificates, 
either  as  to  the  number  of  creditors,  or  their  consent? — I  think  the  number  of  creditors  and 
their  consent  are  very  well  as  they  are;  but  I  think  the  commissioner  should  have  what  he  has 
not,  I  believe  now,  a  veto,  if  he  believes  the  bankrupt's  conduct  to  be  fraudulent. 

470.  In  some  instances  has  it  not  occurred  to  your  knowledge  that  there  has  been  great 
use  of  it  madeby  the  creditors  to  get  fraudulent  preferences  by  refusing  to  sign  the  certificate  ? 
— ^There  have  been  numerous  instances  of  that. 

471.  Does  not  it  strike  you  that  it  might  be  advantageous  that  the  commissioners  should 
have  a  power,  after  a  certain  time,  to  grant  the  certificate,  although  the  whole  number  of  cre- 
ditors now  required  did  not  concur,  supposing  one  half,  for  instance,  signed? — Yes;  I  think 
that  is  very  reasonable.  I  should  say  one  half  certainly  in  number  only,  for  it  frequently 
happens  that  one  is  very  large  in  amount,  and  that  would  not  give  the  proper  proportion. 
If  half  the  number  concur,  I  think  the  commissioners  might  very  properly  have  the  power 
after  six  months — the  time  which  applies  now  to  nine-tenths  in  number,  or  three-fifths  in 
number  and  value. 

472.  Secretary. — ^Would  you  give  them  the  power  without  the  consent  of  any  creditors  at 
all  ? — No,  certainly  not.     I  think  that  would  give  great  dissatisfaction  to  the  public. 

473.  Mr.  Commissioner  Holroyd. — On  what  principle  do  you  think  the  previous  consent  of 
the  creditors  should  be  required  to  a  certificate  that  the  bankrupt  has  conformed  to  the  bank- 
rupt laws  ? — ^That  is  taking  it  upon  the  mere  words  of  it — but  that  is  merely  the  means  of 
entitling  him  to  a  protection  which  protection — 1  do  not  think,  he  ought  to  have,  unless  there 
are  a  certain  number  of  creditors  agree  to  it.  It  is  a  protection  and  a  release  from  all  future 
claims,  and  it  very  frequently  happens  that  bankrupts  who  have  been  unfortunate,  obtain  from 
legacies,  successions,  or  otherwise,  a  large  amount  of  property.  I  think  that  the  creditors 
would  not  consent  to  the  commissioners  having  the  power  to  place  it  out  of  their  reach 
without  the  consent  of  some  of  their  number. 

474.  Mr.  Commissioner  Fonblanque. — ^Would  any  benefit  in  your  opinion  arise  from 
making  the  proportion  to  assent  to  the  certificate  depend  upon  the  amount  of  the  dividend 
made  ? — I  have  often  heard  it  suggested  by  mercantile  men  that  this  should  be  so,  and  that 
a  certificate  should  be  granted  on  a  certain  amount  of  dividend ;  but  I  have  known  cases  in 
which  it  would  work  much  hardship  if  that  were  limited  even  to  any  amount ;  I  do  not  think 
it  could  be  made  dependent  upon  the  amount  of  the  dividend,  or  that  the  amount  of  the 
dividend  should  form  any  ingredient  in  the  consideration.  I  am  bound  to  say,  I  think  it  is  an 
idea  very  prevalent  among  mercantile  men  that  no  certificate  ought  to  be  made  unless  a  cer- 
tain amount  of  dividend  is  made  ;  but  I  have  found  that  those  very  men  who  stand  up  for  the 
principle  deviate  from  it  in  practice. 

475.  Would  not  making  the  certificate  depend  upon  the  dividend  paid,  prevent  men  carrying 
on  trade  to  the  very  last,  long  after  they  knew  themselves  to  be  insolvent? — Yes,  but  I  think 
it  would  induce  fraud  in  another  way.  I  think,  when  a  man  found  himself  insolvent  from  for- 
tuitous circumstances,  with  very  little  to  meet  it,  he  would  go  and  buy  largely,  and  thus  make 
a  better  dividend  for  the  general  creditors.  I  have  very  maturely  considered  that  question, 
with  a  view  to  some  suggestions  whether  it  could  be  made  dependent  on  any  and  what 
amount  of  dividend ;  and  I  cannot  come  to  that  opinion,  from  my  finding  that  those  parties 
who  contend  for  the  principle  deviate  from  it  in  practice.  Within  six  months  it  can  scarcely 
be  ascertained  on  large  estates  what  the  amount  of  dividend  ought  to  be. 

476.  Chairman. — ^The  alteration  you  have  proposed  of  giving  a  power  of  punishing 
fraudulent  debtors  would  be  a  great  means  of  enabling  the  Commissioners  to  do  that  which 
inight  be  effected  by  a  veto  on  granting  the  certificate  ? — Yes ;  and  on  that  account  I  would 
give  a  corresponding  benefit  to  the  bankrupt  in  the  breast  of  the  Commissioner. 

477.  Mr.  Commissioner  Fonblanque. — Supposing  the  intermediate  protection  of  the  person 
to  be  ffiveu,  do  you  think  the  certificate  should  be  granted  till  after  the  first  audit? — Certainly 
not.  I  should  here  suggest,  for  the  consideration  of  the  Commissioners,  whether  some  different 
•ort  of  certificate  than  that  which  is  at  present  in  use  might  not  be  devised,  such  as  would 
operate  as  an  entire  protection  to  the  person,  but  should  not  protect  certain  descriptions  of 
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Examinations,      property — property  which  men  have  fairly  accumulated  in  trade  should  not  be  excepted,  but 

-; —     ^         property  which  descended  to  them,  legacies  and  successions  subsequent  to  the  certificate,  I 

Mr.  T.  Tilson,  jun.,  think  ought  to  be  excepted  from  the  release  of  the  bankrupt,  unless  the  creditors  thought 

19th Dec  1839.     that  they  should  be  included;  there  are  very  many  instances  where  bankrupts  have  inherited 

property  largely  after  bankruptcy. 

478.  Mr.  Commissioner  Holroyd, — You  would  in  no  case  allow  a  certificate  without  the 
previous  consent  of  a  certain  number  of  the  creditors  ? — No — half  the  number  at  least. 

479.  Chairman. — In  your  opinion,  in  what  mode  ought  official  assignees  to  be  remunerated^ 
and  to  what  annual  amount  ou^ht  such  remuneration  to  be  ? — I  confess  myself  not  competent 
to  form  a  sound  opinion  upon  tnat  subject. 

480.  In  your  opinion,  ought  official  assignees  to  be  protected  from  any  loss  in  respect  of  the 
suit  carried  on  in  their  names,  unless  they  have  personally  interfered  in  the  matter  of  the 
suit? — ^They  should  be  protected  against  all  loss  whilst  acting  in  their  official  capacity,  unless 
thev  have  personally  interfered  in  tlie  matter  of  the  suit. 

481.  In  your  opinion,  are  bankruptcies  administered  advantageously  for  the  bankrupt  in 
the  country  ? — ^Very  disadvantageously. 

482.  What  has  been  your  experience  with  regard  to  those,  as  to  the  amount  of  the  dividend, 
the  time  at  which  the  dividend  is  made,  and  ihe  expense,  and  so  on  ? — I  have  had  very  little 
experience  upon  thje  subject  personally.  My  observation  would  lead  me  to  say  that  the  divi- 
dends were  very  small,  and  the  mode  of  proceeding  very  dilatory,  very  expensive,  and  very 
unsatis£aLCtory  to  all  parties.  And  here  I  might  suggest  perhaps,  that  it  occurs  to  me  it  would 
be  exceedingly  desirable,  whether,  if  this  Court  were  amalgamated  with  that  of  the  insolv^it 
debtors  or  not,  that  there  should  be  certain  conunissioners  of  bankrupts  in  the  country,  one  to 
each  county,  instead  of  the  present  roving  commission,  in  which  tnere  are  some  attorneys, 
some  quorum  commissioners,  and  meeting  had  out  of  number;  some  of  the  largest  places 
appear  to  me  to  be  the  worst  administered. 

^83.  Do  you  think  that  ought  to  be  done  by  commissioners  locally  resident,  or  goiug 
circuits  ? — I  should  say,  hy  a  commissioner  Ipcally  resident. 

484.  There  is  great  difficulty  and  expense  in  getting  judgment  against  a  debtor — do  you 
think  it  would  be  right,  in  the  case  of  bills  of  exchange,  to  enable  a  creditor  to  summon  a 
debtor  within  so  many  days  after  a  bill  has  been  dishonoured,  before  the  Court,  and  unless  he 
can  show  that  he  had  a  good  defence*  then  it  should  be  proceeded  upon  as  if  there  were  a 
jud figment? — I  think  that  would  be  very  desirable  for  the  public,  and  would  relieve  the  Courts 
of  Westminster  Hall  of  a  great  deal  of  business  that  now  interferes  with  other  more  important 
matters,  besides  being  a  protection  to  the  creditors ;  unless  the  judge  saw  he  had  a  good 
defence,  he  would  adjudicate  at  once.  Now,  if  there  is  a  matter  which  can  be  made  a  matter 
of  plea,  it  is  put  into  the  paper  and  argued,  causing  an  arrear  of  two  or  three  hundred  caaea^ 
while  many  are  merely  for  the  purpose  of  delay. 

485.  Mr.  Commissioner  Holroyd. — Do  you  think  that  the  Act  of  Bankruptcy,  by  filing  a 
declaration  of  insolvency,  has  not  been  resorted  to  from  the  mode  in  which  it  is  required  by 
the  Act  of  Parliament  to  be  done  ? — No,  I  do  not  think  so  ;  it  is  desirable  to  have  some  pro<> 
tection,  otherwise  ffreat  fraud  might  be  committed  by  getting  men  dinink,  or  in  other  circum- 
stances, to  file  declarations  which  they  might  never  intend. 

486.  Chairman. — In  your  opinion,  have  the  official  assignees  worked  for  the  benefit  of  the 
public  or  not  ? — ^That  is  a  question  I  should  hardly  feel  competent  to  answer.  I  believe 
myself  there  were  many  frauds  under  bankruptcies  formerly,  and  a  vast  deal  of  property  has 
been  recovered  by  official  assignees,  which  never  would  have  come  into  the  pockets  of  the 
creditors  t\  ithout.  At  the  same  time  they  are  a  large  and  expensive  machinery  to  commissions, 
probably  from  there  being  no  settled  rule  by  wmch  the  Commissioners  could  remunerate 
them. 

487.  Secretary. — Do  you  know  whether  a  great  number,  and  to  a  considerable  extent  in 
amount,  of  small  debts  under  5/.  each,  have  not  been  recovered  by  official  assignees  ? — I  have 
had  so  little  experience  in  these  matters,  I  cannot  say. 

488.  Chairman. — ^What  would  you  think  of  an  estate  where  there  was  1,500Z.  worth  of  debts 
returned  as  good,  and  probably  not  100  of  them  above  10/.,  and  1,200/.  recovered  by  the 
official  assignee,  most  of  them  under  1/.  ? — I  should  think  that  a  great  benefit  to  the  creditors  ; 
but  with  regard  to  the  official  assignees,  if  I  might  offer  a  suggestion,  it  would  be  this,  that 
where  the  Uommissioner  saw  reason,  or  where  he  was  asked  to^do  it  by  a  certain  number  of 
the  creditors,  and  thought  right  to  do  so,  an  official  assignee  mi^ht  be  appointed ;  but  where 
the  assignees  are  persons  largely  interested  under  the  estate,  and  where  the  creditors  have  full 
confidence  in  them,  there  is  no  occasion  for  official  assignees.  I  am  quite  aware  they  have 
prevented  a  ^eat  number  of  bankruptcies  coming  into  the  Court,  from  a  feeling  that  the 
creditors'  assignees  will  have  no  interference  in  the  management  of  the  estate,  and  be  looked 
upon  as  automata  or  dead  letters. 

489.  Have  you  had  much  to  do  with  trust-deeds  ? — ^Yes,  but  not  so  much  as  many  solicitors 
who  are  concerned  for  the  wholesale  drapers ;  they  have  had  most  experience  in  those  matters. 

490.  Do  you  find  them  more  or  less  expensive  than  proceedings  under  bankruptcies  ? — I 
should  say  very  much  less  expensive ;  but  in  many  cases  where  respectable  solicitors  arc  not 
employed,  I  am  inclined  to  believe  they  are  very  expensive. 

491.  Are  not  dividends  under  tl^em  very  dilatory? — Yes,  and  the  proceeds  very  difficult  to 
be  got,  where  the  trustees  or  assignees  under  those  deeds  do  not  choose  to  pay  them,  or  to 
recognise  the  claim.  I  have  met  with  one  instance  wtere  the  parties  were  compelled  to  go  to 
chancery  in  an  estate,  where  the  parties  have  been  frequently  before  the  Commissioners,  and 
where  it  was  represented  to  some  clients  of  mine,  that,  if  they  came  into  a  deed,  there  was  a 
dividend  of  3s.  6d.  in  the  pound,  ready  to  be  declared.    A  dividend  of  lOd.  only  was  made 
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after  a  lapse  of  a  very  considerable  period,  and  my  clients  have  never  been  able  to  get  that 

from  the  trustees,  and  cannot  do  so  without  a  chancery  suit.  — — 

492.  Mr.  Commissioner  Holroyd. — Where  parties  have  resorted  to  trust-deeds,  have  not  Mr.T.T11«on,iimi 
they  from  the  want  of  power  which  exists  in  this  court,  very  frequently  failed  ?— Certainly.  Itth  Dec.  1839. 
Some  good  suggestions  might  be  made,  I  think,  whether  the  powers  of  this  court  might  not  be 

exercised,  specially  with  regard  to  tnist-deeds. 

493.  Can  you  suggest  any  way  in  which  the  powers  of  this  court  might  be  made  applicable  » 
to  trust-deeds,  or  trust-deeds  brought  under  the  operation  of  the  law  of  this  court  ? — I  think 

some  mode  might  be  very  easily  devised — the  particular  mode  of  carrying  it  into  effect  does  not 
strike  me  at  this  moment. — but  I  think  if  it  could  be  done,  it  would  be  very  desirable — and  I 
think  it  could  be  done  without  difficulty. 

494.  Secretary, — Does  not  it  sometimes  happen,  that  after  proceedings  under  a  trust  deed 
have  been  going  on  for  some  period,  and  considerable  expense  incurred  in  consequence  of  the 
reftisal  of  one  or  two  creditors  to  concur  in  it,  all  the  proceedings  have  been  nugatory,  and  a 
bankruptcy  still  necessary? — Yes,  certainly. 

495.  Does  not  a  great  loss  of  lime  and  expense  occur  sometimes  in  consequence  of  that? — 
Yes,  and  a  great  alteration  of  the  rights  of  the  parties  in  the  mean  time,  working  manifest  in- 
justice. 

496.  Mr,  Commissioner  Holroyd, — ^With  regard  to  the  expense  of  prosecuting  a  bankruptcy, 
do  you  think  it  desirable  that  the  fee  of  10/.  on  issuing  the  tiat,  and  20/.  charged  subsequently, 
should  be  abolished,  and  in  lieu  of  that,  a  regulated  per  centage  on  all  property  going  through 
the  court,  limiting  the  amount  with  a  view  to  relieving  the  small  estates? — I  think  the  aboli- 
tion of  the  two  items  of  10/.  and  20/.  is  very  desirable,  but  I  do  not  think  it  would  be  prudent 
to  substitute  anything  for  them.  I  think  the  expenses  those  items  are  intended  to  meet,  should 
be  a  charge  upon  the  nation,  in  the  same  manner  as  the  salaries  of  all  the  judges  are ;  it  ap- 
pears to  me  very  extraordinary,  that  the  expenses  of  bankruptcy,  which  it  should  seem  can 
least  afford  it,  should  be  paid  out  of  its  own  assets. 

497.  Mr.  Commissioner  Fonblangue.'-^h  not  this  the  only  jurisdiction  in  the  county  which 
receives  no  relief  from  the  government  ? — I  believe  that  is  the  case. 

498.  Mr  Commissioner  Holroyd, — With  respect  to  acts  of  bankruptcy,  would  you  suggest 
any  other  act  of  bankruptcy  in  addition  to  those  which  now  exist  by  law  ? — I  should  suggest 
the  dishonour  of  a  bill  of  exchange,  and  a  judgment  being  signed  against  any  person. 

499.  Since  the  abolition  of  imprisonment  for  debt  on  mesne  process,  have  you  found  much 
difficulty  in  procuring  proof  of  an  act  of  bankruptcy? — In  the  instance  I  have  before  men- 
tioned I  have,  but  not  otherwise — for  the  21  days  affidavit  has  been  found  in  general  sufficiently 
efficacious.  I  might  here  say,  I  do  not  see  any  reason  why  it  should  be  21  days,  or  why  the 
act  of  bankruptcy  should  not  have  reference  back  to  the  filing  of  the  affidavit,  and  opt  the  21st 
d^  as  it  is  now.  I  think  21  days  is  too  ^on^  a  great  deal,  and  that  if  a  man  has  made  an 
affidavit,  the  act  of  bankruptcy  ought  to  be  adjudicated  from  the  day  of  filing  the  affidavit,  as 
it  was  from  the  lying  in  prison^  the  act  of  bankruptcy  had  reference  back  to  the  day  of  his 

foing  to  prison;  the  very  time  when  a  bankrupt  commits  a  fraud  will  frequently  be  within  the 
1  days. 

500.  Have  you,  in  your  experience,  found  that  much  property  has  been  made  away  with 
between  the  fiimg  of  such  affidavit  and  the  expiration  of  the  21  days  ? — No,  I  have  not  had 
sufficient  experience  of  that  to  know. 

501.  Do  you  think  there  would  be  any  objection  to  examining  the  trader  himself  as  to  the 
act  of  bankruptcy,  and  making  that  the  law  ? — As  far  as  it  concerned  only  the  bankrupt  him- 
self, and  those  claiming  under  him,  and  those  against  whom  he  had  a  claim,  I  see  no  objection; 
it  would  be  unjust  to  bind  the  rights  of  parties  claiming  adversely  against  the  estate. 

502.  Mr.  Commissioner  Fonblanque, — In  speaking  of  committing  bankrupts  for  punish- 
ment,  do  vou  allude  to  the  present  system  of  imprisonment  in  the  Queen*s  Bench  or  the  fleet 
Prison  ? — ^No,  I  think  the  jurisdiction  ought  to  extend  to  committing  them  to  penal  prisons, 
with  the  power  of  the  addition  of  hard  labour  where  it  was  felt  to  be  proper. 

503.  Secretary* — ^Would  you  have  a  limit  fixed  to  that  power  by  the  terms  of  the  Act  ? — 
Certainly. 

504.  mr.  Commissioner  Holroyd, — Do  you  think  it  advantageous  to  the  public,  that  the 
Court  of  Review  should  remain  as  at  present  ? — It  would  appear  to  me  sufficient,  that  there 
should  be  one  judge ;  and  I  should  suggest,  with  reference  to  that,  that  I  think  it  would  be 
very  desirable  the  Court  of  Review  should  have  jurisdiction  over  all  actions  by  or  against  as- 
signees of  bankrupts ;  that  that  would  lead  to  one  uniform  train  of  decisions  as  to  bankruptcy, 
and  would  relieve  the  other  courts  very  materially. 

505.  Do  you  think  it  desirable  that  the  Court  of  Review  should  be  confined  to  hearing  ap- 
peals in  bankruptcy,  or  that  the  judges  of  that  court  should  act  in  all  matters  of  bankruptcy 
singly  J — I  think  they  should  be  confined  to  matters  of  appeal.  I  think,  with  the  suggestion  I 
have  made,  that  if  such  actions  were  referred  to  them,  they  would  have  plenty  to  do.  One 
thing  strikes  me  as  a  little  hardship  in  the  practice,  which  is  this,  that  if  a  man  presents  a 
petition  to  the  Court  of  Review,  he  is  compelled  to  sign  it  in  the  presence  of  an  attorney. 
That  entails  considerable  expense  in  many  instances.  I  do  not  see  why  a  rule  should  not  be 
adopted  which  is  in  Chancery,  that  a  man  should  present  his  petition  to  the  court  not  signed 
by  any  person.  Petitions  in  the  Court  of  Chancery,  I  beUeve,  are  not  signed  at  all,  the  soli- 
citor who  represents  them  is  responsible  for  them.  If  a  petition  to  the  Court  of  Review  is  on 
behalf  of  four  or  five  difTerent  persons,  it  must  be  sent  probably  to  different  parts  of  the  country, 
which  occasions  great  expense,  though  it  may  be  a  mere  matter  of  course. 

506.  Do  you  think  that  in  many  cases,  or  in  any  cases,  a  less  expensive  mode  of  proceeding 
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.  SxaminiktioiM.     by  appeal  than  that  to  the  Court  of  Review  would  be  desirable^  as,  for  instaace,  an  appeal 

rrp"     .        from  one  commissioner  to  the  three  commissioners? — No,  I  do  not  think  it  is  desirable  to 

Mr,  T,  Tilson,  jun.,  j^^^^  ^^^  many  courts  of  appeal     I  apprehend  that,  if  the  commissioners  were  invested  with 

.  19th  Dec  1839.     j^n  jjjg  powers  which  have  been  suggested  in  the  first  instance,  the  appeals  would  not  be  very 

numerous ;  it  would  be  only  in  important  cases  where  the  expense  would  not  be  material. 

507.  Do  you  think,  in  cases  of  appeal,  it  would  be  desirable  the  party  should  give  security, 
*                        both  for  the  performance  of  the  judgment  and  for  the  costs  ? — That  would  depend  upon  the 

nature  of  the  appeal.  If  it  was  an  order  upon  a  party,  to  pay  money  or  any  order  of  that 
description,  I  think  the  appeal  should  be  accompanied  with  an  undertaking  or  security  to 
pay  in  the  same  manner  as  in  writs  of  error  at  the  present  time,  but  a  mere  appeal  as  to  the 
right  of  proof,  or  dividend,  or  anything  of  that  sort,  where  no  act  is  to  be  done  by  the  appellant, 
a  deposit  of  a  small  sum  would  be  sufficient. 

508.  Secretary, — Do  you  think  that  would  not  operate  with  hardship  on  poor  appellants? 
—No ;  the  security  for  the  costs  of  appeal  in  the  Court  of  Chancery  on  an  appeal  from  the 
Vice-Chancellor  to  the  Lord  Chancellor  is  30/.,  and  I  would  limit  it  in  the  same  way.  TTie 
costs  of  appeal  ought  not  to  be  very  heavy. 

509.  Mr.  Commissioner  Holroyd. — Do  you  think  the  present  mode  of  appeal  by  petition 
or  affidavit  is  the  best  ? — Certamly  not ;  the  better  mode  would  be  by  a  case,  in  the  same 
manner  as  from  the  Court  of  Review  to  the  Lord  Chancellor ;  or  another  suggestion  might 
be,  that  it  might  be  done  on  motion,  the*  commissioner's  notes  being  read  in  the  same  manner 
as  a  judge's  notes  are  now  read  on  a  motion  for  a  new  trial,  which  appears  to  be  a  very 
feasible  mode  of  proceeding. 

510.  Would  you  think  it  desirable  to  adopt  that  as  a  general  rule  in  appeals,  that  they 
should  be  proceeded  on  by  the  viva  voce  examination  of  witnesses,  unless  the  court  thought 
it  expedient,  under  special  circumstances,  to  proceed  on  affidavit,  to  make  the  proceeding  by 
affidavit  the  exception  instead  of  the  rule,  as  it  is  at  present  ? — No,  I  do  not  think  it  would  be 
desirable  for  any  Court  of  Appeal  to  have  any  more  evidence  before  them  than  was  before 
the  tribunal  to  which  the  case  was  first  subjected.  I  think  they  never  ought  to  receive  other 
evidence. 

51 L  Supposing  they  thought  further  evidence  necessary,  what  course  should  you  then 
propose  ? — I  should  say  then  tney  had  better  remit  it  back. 

512.  Your  opinion  would  be  that  all  the  appeals  should  be  decided  on  the  evidence  taken 
before  the  single  commissioner,  and  that  alone  ? — Yes ;  unless  that  is  done^  it  is  an  original 
hearing. 

513.  And  that  if  it  became  necessary  to  takefiirther  evidence  the  cause  should  be  remitted? 
— Yes,  it  is  part  of  the  jurisdiction  the  Court  of  Appeal  at  present  exercises. 

514.  Do  you  think  that  persons  are  prevented  coming  into  the  Courts  of  Bankruptcy  or 
Insolvency  by  the  disagreeable  names  ? — I  think  they  are  from  the  Insolvent  Court,  by  the 
disagreeable  name  and  character  attached  to  it ;  I  do  not  think  that  they  are  in  the  Court  of 
Bankruptcy.  *'  The  Court  of  Commerce  "  would  be  usurping  more  to  it  than  it  would  have 
a  right  to.     Such  a  court  should  be  much  more  extensive. 

515.  Mr.  Commissioner  Fonblanque, — Do  you  not  think  there  are  subjects  of  jurisdiction 
which  might  be  usefully  joined  to  that  of  bankruptcy,  but  in  which  the  name  of  bankruptcy  is 
an  impediment? — I  think  this  jurisdiction  could  not  be  fairly  extended  to  any  other  cases, 
except  that  in  which  a  man  could  not  pay  20j.  in  the  pound,  or  20^.  only  at  a  future  time.  I 
do  not  think  its  jurisdiction  could  be  beneficially  extended  to  other  points. 

516.  Secretary, — ^Would  you  extend  it  to  questions  of  partnership  between  commercial 
men  ? — No. 

517.  Do  you  think  that  the  public  would,  feel  confidence  in  any  Court,  except  one  of  the 
highest  jurisdiction,  administering  the  effects  of  deceased  debtors  and  partners,  and  so  on  ? — 
No,  I  think  there  would  be  a  great  jealousy  upon  that  subject. 

518.  Chairman, — ^What  proportion  of  bankruptcies,  in  your  opinion,  take  place  in  conse- 
quence of  its  being  the  wish  of  the  bankrupts,  and  what  proportion  in  consequence  of  hostile 
creditors  proceeding  against  them? — I  should  think  the  great  majority  proceed  from  the  bank- 
rupt's own  wish. 

519.  Then  is  it  not  necessary  to  have  some  public  officer  to  attend  to  protect  the  creditor 
against  bankruptcies,  which  are,  in  fact,  the  acts  of  the  bankrupts  themselves,  and  generally 
worked  by  their  own  attorneys,  and  their  own  friends'  assignees  ? — Yes,  it  is  very  desirable ; 
but  I  thiiik  that  should  be  limited  to  cases  where  parties  require  it.  There  is  one  thing  I 
would  beg  to  mention,  viz.,  the  power  of  substitution  of  the  petitioning  creditor's  debt;  I  think 
that  should  be  very  much  extended  :  the  power  of  substitution  is  confined  to  debts  not  anterior 
to  that  of  the  petitioning  creditor,  which  I  know  is  made  a  ground  of  fraud ;  for  if  a  man  is 
made  bankrupt,  and  he  wishes  to  protect  certain  transactions,  he  will  take  care  the  petitioning 
creditor's  shall  be  a  debt  that  accrued  after  the  transaction  which  he  wishes  to  protect.  If  a 
man  has  given  a  fraudulent  preference  two  months  ago,  he  takes  care  that  if  he  is  to  be  made 
a  bankrupt,  the  petitioning  creditor's  debt  shall  be  on  a  bill  of  exchange  which  the  party  has 
got  into  his  hands  only  a  few  days  before.  I  think  that  the  power  of  substitution  should  be 
considerably  increased,  and  I  do  not  know  why  it  should  not  extend  to  the  earliest  debt  con- 
tracted, which  is  proved  under  the  fiat. 

520.  Mr.  Commissioner  Holroyd. — In  the  event  of  having  local  judges  for  the  country  dis- 
tricts, might  not  many  other  matters  be  advantageously  prosecuted  before  them,  such  as  com- 
missions of  lunacy  and  examinations  of  parties  ? — Certainlj^  I  think  they  might  be  very  well 
extended  to  commissions  of  lunacy,  and  commissions  for  the  examinations  of  witnesses  in  the 
superior  courts,  where  the  parties  both  consent  or  the  judges  direct ;  the  taking  the  examina- 
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tioQS  in  suits  in  equity^  and  all  the  miscellaneous  business.    It  would  be  a  very  material  ad-       Bxamtnalimiff. 
vantage  to  the  country  that  a  gentleman  should  be  established  in  every  large  town,  or  a  dis-  — "— 

trict  of  a  certain  radius :  a  barrister  of  some  years  standing,  to  give  confidence  to  the  public,  ^''  '^'  l^^^o",  juitt 
with  a  competent  salary,  who  should  be  a  commissioner  of  bankruptcy,  a  commissioner  of     ^^^^  I^®*  ^®^^« 
lunacy,  and  a  commissioner  for  taking  depositions  in  the  Courts  of  Equity  or  common  law, 
where  they  should  be  directed. 

521.  Secretary. — Do  you  think  this  might  be  conveniently  connected  with  the  presiding  in 
a  Court  for  the  recovery  of  small  debts  ? — ^That  would  be  derogatory  to  his  dignity,  and  do 
away  with  the  respectability  of  the  commissioner,  in  my  opinion. 

522.  What  species  of  tribunal  do  you  think  would  be  best  for  the  administration  of  the 
bankrupt  laws  in  the  country  ? — ^A  commissioner  being  a  barrister  of  considerable  standing. 
I  do  not  see  any  reason  why  one  should  be  considerea  sufficient  in  London,  and  yet  three  be 
necessary  in  the  country. 

523.  Do  you  think  that  one  commissioner  locally  residing  would  be  sufficient  to  administer 
the  bankrupt  law  over  an  extensive  district  in  the  country  ? — Not  a  very  extensive  district,  if 
the  other  duties  that  I  have  suggested  are  joined  to  it.  I  do  not  think  that  it  must  be  a  very 
extensive  district 

524.  What  extent  of  district  ? — I  should  say  that  one  in  a  county  would  be  sufficient. 

525.  Mr.  Commissioner  Holroyd. — Does  not  that  depend  a  great  deal  on  the  faciUties  of  com- 
munication ? — Yes,  the  only  reason  I  suggested  one  in  a  county  was  that  I  saw  great  difficulty 
in  any  other  course;  there  would  be  imputed  to  any  Government  who  appointed  great  favour- 
itism in  selecting  towns,  unless  they  were  in  the  county  towns. 

526.  Secretary. — ^Would  it  not  be  attended  with  great  convenience  to  form  districts  without 
regard  to  counties  ? — I  am  not  prepared  to  say  that. 

527.  Do  you  not  know  that  the  county  of  Gloucester  is  70  miles  long,  and  in  some  parts 
very  narrow  ? — Yes. 

528.  Would  it  not  be  very  inconvenient  to  bring  witnesses  on  a  commission  from  one  end 
of  that  county  to  another,  40  miles  ? — It  might  be ;  but  they  are  brought  40  miles  to  London, 
and  I  would  suggest  that  they  should  be  brought  40  more.  I  would  suggest  that  all  com- 
missions within  100  miles  of  London  should  be  brought  to  London. 

529.  Is  there  not  this  difference,  that  here  there  are  six  commissioners,  and  that  if  one  is 
not  ready,  another  will  attend,  without  any  delay,  to  the  matter  ? — Yes. 

530.  Would  there  not  be  great  inconvenience  from  there  being  only  one  commissioner  at 
the  same  place  in  the  country  f — Provision  must  be  made  for  a  limited  absence  by  the  appoint- 
ment of  a  deputy.    It  is  not  unattended  with  difficulties,  of  course. 

531.  Mr.  Commissioner  Fonblanque. — What  do  you  think  of  a  county  commissioner,  with 
sub*commissioners  in  distant  places  within  the  county,  where  a  Court  might  be  required,  say 
at  every  place  usually  having  a  petty  session  of  magistrates  ? — I  am  afraid  they  would  be  too 
numerous  if  that  were  done.  Of  course,  in  large  counties,  such  as  Yorkshire  and  Lancashire, 
there  must  be  more  than  one  commissioner,  and  also  in  populous  towns.  My  general  idea  is, 
that  there  should  be  commissioners  appointed  to  the  country  of  the  same  character  that  there 
are  in  London  ;  and  that,  as  a  means  of  diminishing  the  expense,  which  would  be  the  first 
objection  raised  against  that  suggestion,  the  duties  might  be  united  to  them  which  I  have 
before  mentioned,  and  probably  others  which  do  not  at  this  moment  occur  to  me. 

532.  Secretary. — Do  you  think  that,  if  fees  were  levied  to  a  certain  amount  for  the  esta- 
blishment projwsed,  taking  in  any  county,  except  Lancashire  and  Yorkshire,  enough  would 
be  levied  to  pay  the  expense  of  the  proposed  establishment,  even  if  all  the  business  you 
suggest  should  be  carried  to  the  commissioner  ? — It  is  very  difficult  to  form  an  opinion.  I 
think  that,  if  it  were  not  wholly  sufficient,  it  would  very  nearly  be  so.  There  is  another  matter 
which  might  be  committed  to  them ;  they  might  be  made  the  commissioners  to  take  the 
acknowledgments  of  married  ladies. 

533.  Chairman. — Are  you  aware  of  any  cases  in  which  country  commissioners  have  had 
an  unreasonable  number  of  meetings  in  your  opinion  ? — Yes ;  I  have  known  one  very  flagrietnt 
instance. 

534.  Mr.  Commissioner  Fonblanque. — Is  there  any  means  of  control  over  such  charges, 
unless  creditors  complain  ?  None.  The  fiat  was  removed  to  London  in  the  instance  I  have 
just  mentioned. 

535.  Chairman. — ^Do  you  think  it  would  be  advantageous  that  the  commissioners  should 
have  the  power  of  ordering  persons  who  have  the  property  of  bankrupts  in  their  hands  to 
deliver  it  up,  and  of  enforcing  such  order  ? — I  do :  it  would  prevent  the  expense  of  bringing 
actions  for  them  in  cases  which  are  very  clear. 

536.  Mr.  Commissioner  Fonblanque. — In  cases  not  clear,  you  would  give  some  remedy  to  * 
the  party,  or  some  mode  of  removing  the  question  to  a  superior  Court  ? — Yes.     I  should 
apprehend  the  commissioners  would  not  exercise  a  jurisdiction  unless  the  case  was  very  clear ; 

but  there  are  many  cases  which  are  very  clear  where  actions  are  brought,  and  the  parties 
have,  in  the  mean  time,  spent  the  money,  or  made  away  with  the  property. 

537.  Secretary.  Do  you  know  that  commissioners  of  bankrupt  in  the  country  frequently 
diarge  a  greater  number  of  fees  than  they  are  entitled  to  under  the  statute?  Cer- 
tainly. 

SSS.  Do  you  think  it  would  operate  as  a  check  against  the  improper  charge  of  fees,  either 
by  commissioner  or  solicitor,  if  aU  solicitors'  bills  in  bankruptcy  in  the  country  were  brought 
to  London  and  taxed  ?  It  is  difficult  to  say  whether  the  taxing  officer  here  could  be  furnished 
with  sufficient  information  to  be  enabled  to  do  justice. 

539.  Are  you  aware  that,  in  proceedings  in  all  other  Courts,  the  costs  are  taxed  in  London  ? 
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Examinations.      — ^Yes ;  because  the  business  in  any  actions  or  suits  is  done  in  London^  all  papers  relative  to 

—  the  transaction  of  business  in  any  suit  must  necessarily  come  to  and  be  in  London. 

•^Ir.  T.  Tilson,  jun.,       549.  If  any  part  of  a  solicitor's  bill  is  in  a  suit,  though  nine-tenths  of  the  bill  have  reference 

•  19th  Dec.  1839.      to  other  matters,  is  it,  notwithstanding,  taxable  in  London,  though  that  other  business  may 

have  been  transacted  in  the  country  ? — ^Yes,  that  is  so ;  but  the  taxing  officers  in  the  Courts  of 

Law  and  Equity  have  much  greater  control  than  they  can  have  in  a  matter  which  has  never 

been  in  London  at  all.     I  do  not  think  an  officer  in  London  would  do  justice  either  to  the 

estate  or  the  solicitor. 

541.  Chairman. — Do  you  think  that  the  costs  in  London  should  be  taxed  by  one  peraoti? 
—Yes. 

542.  Secretary. — Have  you  known  of  any  commissioners'  biUs,  which  have  been  alloifed 
in  the  country,  being  brought  to  London  and  taxed? — I  have  known  very  few  instances  of  it, 
and  those  not  lately,  not  since  the  new  system.  There  is  a  great  difficulty  in  overturmiig 
what  has  been  done  by  the  commissioners  in  the  country.  I  have  seen  bills  in  country  com- 
missions, where  one-third  being  allowed  would  be  more,  in  my  opinion,  than  would  be  allowed 
in  town. 

543.  Mr.  Commissioner  Holroyd. — Does  not  it  necessarily  withdraw  from  that  respect 
which  is  essential  to  the  administration  of  justice,  that  gentlemen  should  be  placed  in  a  situa- 
tion where  there  can  be  a  possibility  of  their  being  under  temptation  to  multiply  the  number 
of  their  sittings  to  increase  their  pay  ? — Yes.  In  a  country  fiat,  where  two  of  the  conraiis- 
sioners  were  barristers  and  one  an  attorney,  by  means  of  adjournments  from  one  hour  to 
another  of  the  same  day  and  to  the  following  morning,  in  five  days  the  following  fees  were 
charged  and  paid,  viz.,  to  first  quorum  commissioner,  28/. ;  to  second  quorum  commissioner^ 
28/. ;  to  the  third  commissioner,  12/. 

Francis  Charles  Parry,  Esq.,  examined. 

F.  C.  Parry,  Esq.         544.   Chairman. — You  are  one  of  the  registrars  of  the  Court  of  Bankruptcy  ? — Yes. 

545.  You  had  been  a  commissioner  ever  since  1810,  had  you  not? — Yes,  smce  May,  ISIO. 

546.  In  your  judgment,  would  it  be  advantageous  to  the  public  that  matters  relating  to  the 
estates  of  bankrupts  and  insolvent  debtors  should  be  administered  under  the  same  system  of 
law  ? — I.  am  decidedly  of  opinion  that  there  should  be  but  one  code  of  laws  in  all  cases  between 
debtor  and  creditor;  and  1  expressed  the  same  opinion  to  the  Conunittee  of  the  Common 
Council,  in  1827. 

547.  In  your  opinion,  ought  the  system  of  law  now  pursued  in  the  courts  of  bankruptcy  in 
London,  or  the  system  now  pursued  in  the  Insolvent  Debtors'  Court,  to  be  preferred,  or  should 
there  be  a  system  adapted  to  both  ? — ^There  should  be  but  one  code ;  and  if  any  new  enact- 
ments be  made,  with  a  view  to  the  improvement  of  the  law  as  between  debtor  and  creditor, 
they  should  be  modelled  rather  after  the  spirit  and  intention  of  the  bankrupt  law  than  of  the 
Insolvent  Debtors*  Act ;  for  the  bankrupt  law  is  founded  on  the  principle  of  an  inunediate 
seizure  of  the  property  of  the  debtor,  which  is  not  the  case  in  the  other  court.  I  have  no 
hesitation  in  saying  that  the  Court  of  Bankruptcy,  with  all  its  imperfections,  is  the  more  bene- 
ficial of  the  two  courts  for  the  commercial  interests  at  large. 

548.  Do  you  think  the  system  followed  in  the  Bankruptcy  Court  applicable  to  the  case  of 
all  insolvent  debtors,  supposing  the  number  to  continue  as  large  as  the  present,  which  was  laat 
year,  in  town  1,720,  ana  in  the  country  1,850? — It  strikes  me  that  there  are  three  classes  of 
insolvent  debtors.  There  is  one  class  who,  if  they  were  made  bankrupts,  would  pay  a  good 
dividend ;  but  they  cannot  be  brought  into  the  Court  of  Bankruptcy,  not  being  traders,  and 
they  are  inclined  to  abstain  going  through  the  Court  of  Insolvent  Debtors  as  long  as  they 
possibly  can ;  till,  ultimatelv*  their  property  is  dissipated,  and  they  pay  no  dividend.  If  a 
petitioning  creditor  were  released  from  the  necessity  of  proving  a  trading,  this  class  would  be 
brought  here  instead  of  goin^  through  the  other  court.  There  is  another  class  of  insolvent 
debtors,  who  are  involved  in  dealings  to  a  considerable  amount,  but  who  never  had  any  pro- 
perty,  and  most  probably  never  would  become  the  subject  of  a  fiat  in  bankruptcy ;  they  are 
moneyless  speculators.  There  is  a  third  class  of  insolvent  debtors,  owing  little  paltry  debts 
of  a  few  pounds;  5/.  or  10/.  The  first  class,  by  reUeving  the  petitioning  creditor  from  the 
necessity  of  proving  the  trading,  would  probably,  and  might  be,  brought  here.  I  am  aware 
that  the  abolition  of  the  necessity  of  proving  a  trading  would  have  a  very  sweeping  effect. 
The  third  class  arie  perhaps  not  the  fit  subjects  for  the  Court  of  Bankruptcy;  and  this  class 
should,  in  my  opinion,  be  remitted  to  the  magistrates  of  their  respective  neighbourhoods  in 
petty  sessions.  The  second  class  may  be  heard  in  the  Court  of  Bankruptcy,  on  the  cessio 
bonorum  principle. 

549.  In  your  opinion,  would  it  be  advantageous,  in  all  cases,  that  the  debtor  should  be  able 
to  make  a  cession  of  his  property,  and  submit  himself  to  the  court  ? — Unquestionably ;  and 
that,  I  apprehend,  would  apply  to  what  I  have  just  called  the  second  class  of  insolvent 
debtors.     But  due  caution  must  be  exercised  to  detect  and  deal  with  frauds. 

550.  In  your  opinion,  ought  the  creditor,  after  judgment,  to  have  the  power  of  bringing  his 
debtor  before  the  court?— I  think  that  is  implied  in  my  statement,  that  if  the  necessity  of 
proving  the  trading  were  abohshed,  the  creditor  would,  by  that  means,  bring  the  debtor  before 
the  court,  perhaps  even  before  incurring  the  expense  of  going  to  trial  and  obtaining  judgment. 
I  think  he  ought  to  have  the  power.  Every  encouragement  should  be  given  to  an  early- 
division  of  property,  whether  that  division  is  compell^  by  the  creditor  or  sought  by  the 
debtor. 

551.  In  your  opinion,  would  it  be  advantageous  that  imprisonment  for  debt  in  execution. 
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should  be  abolished ;  the  fact  being^  that,  out  of  a  hundred  casef),  two  insolvents  only  were       Examinations. 

brought  before  the  eourt  by  creditors  ? — ^That  will  come  to  the  point  whether  there  should  be  — — 

a  power  in  this  court  of  impriscming  for  fraud ;  and,  with  respect  to  that  point,  I  have  always    ^'  ^'  P*"7»  Ss^*» 

been  of  opinion  that  it  is  a  great  defect  in  the  bankrupt  law,  that  it  does  not  give  the  power      ^^^  ^^^  ^^^* 

of  puBtshmg  fraudulent  bankrupts ;  and  it  would  be  a  great  boon  to  the  conunereial  world  to 

confer  on  the  Court  of  Bankruptcy  the  power  of  punishing  for  frauds,  thus  distioguisbiDg 

beUreen  misfortune  and  criminality. 

552.  On  giving  that  power,  are  you  of  opinion  that  the  imprisonment  for  debt  on  executioa 
ought  to  be  abolished  ? — Yes,  if  the  court  had  that  power  (the  power  of  punishing  fraud). 

653.  Secretary, — Arc  you  of  opinion  that  that  criminal  jurisdiction  ought  to  be  giveai  without 
the  intervention  of  a  jury? — I  do  not  give  an  opinion  upon  that  subject;  I  would  leave  it  to 
further  consicferation.  1  am  a  decided  foe  to  all  arbitrary  power,  and  should  be  averse  to 
cwmitting  the  liberty  of  the  subject  to  a  single  individual,  unless  under  well-defined  con** 
ditkxM. 

554.  Ckairmcm. — ^You  would  not  give  it  at  all  events,  probably,  without  a  right  of  appeal  ? 
— There  is  no  appeal  in  the  Insolvent  Debtors'  Court.  I  do  not  go  so  far  as  to  say  that  the 
power  of  imprisonment  should  be  vested  in  a  single  individual;  and  I  do  not  take  upon  myscif 
to  deeide  in  what  mode  the  power  should  be  exercised,  whether  with  or  without  the  interven-* 
tioB  of  a  jury.  But  if  the  fraud  be  clearly  established  by  proof,  I  do  not  see  what  there 
waiiki  be  to  appeal  against     How  it  is  to  be  established,  is  another  question. 

55&  In  your  opinion,  ought  the  Commissioners  of  Bankrupt  in  London  to  have  the  power 
of  repressing  contempts  in  a  summary  way,  like"  other  courts  of  record  ? — Certainly  :  but 
whether  by  a  single  commissioner  in  his  own  case,  I  would  not  decide ;  but  I  agree  that  the 
power  should  be  concord  in  some  way  or  other. 

556.  Mr.  Commissioner  Ponblanque, — Do  you  know  any  court  in  which  it  is  so  requisite 
as  in  the  Court  of  Coonmissioners  of  Bankrupt  ? — I  think  it  is  requisite  in  all  courts.  Com^* 
missioners  of  Bankrupt,  indeed,  have  acted  for  three  centuries  without  hairing  had  the  power. 
Nefertheless,  the  power  should  b^  given  in  some  way ;  and  if  in  London,  it  should  also  be 
given  to  commissioners  in  the  country. 

557.  Do  not  the  parties  themselves,  coming  before  the  court  with  their  angry  passions>  in 
their  first  slate  of  excitement,  render  that  precaution  more  requisite  than  in  other  courts  ? — 
I  have  been  in  this  court  thirty  years;  and  I  have  seen,  during  all  that  time,  very  few 
iostaaecs  indeed  of  such  excitement,  or  of  perscms  displaying  their  ill-temper  in  insults  to  the 
comnuflsioners. 

568i  Mr^  Commissioner  Holroyd, — Can  any  court  of  justice  be  efficient  for  the  performaiace 
of  its  duties  which  has  not  the  power  to  preserve  order  and  decorum  and  repress  contempts  in  a 
suBmary  way  ? — No.  I  agree  entirely  that  there  ought  to  be  a  power  to  repress  insults.  My 
dificulty  is,  not  with  respect  to  this  court  only,  but  to  all  courts.  I  do  not  think  the  power  of 
depriving  a  man  of  his  liberty  should  be  reposed  in  the  breast  of  a  single  individual,  if  any 
other  ine«ia  may  be  found  for  the  protection  of  the  court.  A  single  judge,  who  may  imagine 
his  dignity  to  be  slighted,  may  be  intemperate  as  easily  as  an  injured  creditor  who  fancies  his 
just  cSahns  are  disregarded.  Both  may  be  wrong,  but  both  should  be  protected.  It  is 
a  question  of  difficult  solution » 

559.  Chairman. — In  your  opinion,  ought  the  Courts  of  Commissioners  to  have  jurisdiction 
in  all  matters  of  bankruptcy,  in  the  first  instance  subject  to  appeal  ? — Undoubtedly,  in  aQ 
matters  in  bankruptcy:  It  is  for  the  benefit  of  creditors  that  this  court  should  have  such 
juriBdietion. 

660.  To  have  the  same  jurisdiction  as  the  Court  of  Review  has  in  the  first  instance,  subject 
to  «|n>eal  ? — ^Yes,  I  api  satisfied  it  would  be  better  done  under  this  roof  than  elsewhere.  In 
the  m^  place,  more  is  known  bene  of  the  actual  practice  in  bankruptcy  than  in  any  other 
Court ;  and,  in  the  next  place,  the  commissioners  would  be  here  on  the  spot,  to  hear  all  ques- 
tions which  now  go  before  the  Court  of  Review,  while  every  thing  is  fresh  in  the  memory,  and 
while  parties  are  on  the  spot ;  and  I  have  been  long  of  opinion  that  the  business  transacted  in 
the  Court  of  Review  might,  much  more  effectually  and  beneficially  for  the  public  interest,  be 
transacted  here  by  the  commissioners,  and  I  have  expressed  that  opinion  to  several  persons, 
sdiotors,  merchants,  and  others,  and  never  met  with  a  dissentient  remark.  I  am  supposing 
that  tbe  deputy  registrars  take  all  the  ordinary  business,  as  in  fact  they  do  now  in  almost  all 
the  six  divisions  of  the  Court,  and  that  the  commissioners  sit  as  judges  of  appeal  from  them 
in  an  adjoining  room. 

561.  In  your  opinion  ought  a  person,  appealing  from  a  judgment  of  the  commbsioner,  to 

five  good  security  for  the  performance  of  the  judgment,  and  also  the  costs  of  the  appeal  ? — 
nail  cases;  frivolous  and  dilatory  appeals  would  be  prevented.  It  would  afford  ^  prima 
facie  fToof  of  the  soundness  of  a  case,  that  a  person  is  willing  to  back  his  threat  of  appeal  by 
giving  security  for  costs. 

562.  In  your  opinion  ought  all  proceedings  to  commence  in  the  Court  of  Commissioners  ? — 
Undoubtedly,  and  terminate  there  also  if  possible.  There  would  be  no  difficulty  in  accom- 
plishing it  with  great  benefit  to  the  public.  Proceedings  might  be  originated  here  in  this 
nianaer :  the  petitioning  creditor,  always  accompanied  by  a  solicitor  of  the  court,  who  is  known 
by  and  responsible  to  the  Court,  coming  before  a  commissioner  should  state  that  he  has  a 
demand  against  A.  B.,  that  A.  B.  is  committing  some  act  of  bankruptcy,  that  it  is  necessary 
for  the  protection  of  the  creditors  that  A.  B.  should  be  made  a  bankrupt ;  the  commissioner 
heaving  this,  and  being  satisfied  of  the  petitioning  creditor's  debt,  and  of  the  allegation  that 
A.  B.  is  wasting  his  property,  concealing  his  goods,  or  committing  same  act  of  bankruptcy, 
diould  send  a  person  into  possession  of  A.  B.'s  premises  and  property,  giving  A.  B.,  at  the 
same  time^  notice  that  the  commiseionei^s  will,  on  or  before  such  a  day,  admit  him  to  show 
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Iztminatioas.      cause  why  he  should  not  be  adjudged  a  bankrupt.     Supposing  cause  not  to  be  shown,  or  not 
-,  p  ^—^  sufficient  cause,  the  commissioner  will  then  declare  A.  B.  to  be  a  bankrupt,  and  will  direct 

.  O.  rtrry,  Biq.,    g^jj^^  officer  of  the  Court  here  (Mr.  Serjeant  Lawes,  perhaps)  to  enrol  the  names  of  the  parties, 
19th  Dec.  1839.      a.nd  to  send  the  adjudication  to  the  Gazette.     And  because  A.  B.  had  notice  of  the  proceed- 
ings against  him,  and  failed  to  show  sufficient  cause,  such  adjudication  should  then  be  con- 
clusive as  to  the  act  of  bankruptcy. 

563.  Does  it  appear  to  you  that  in  every  case  a  messenger  should  be  sent  into  possession, 
or  do  you  think  it  would  be  sufficient  to  let  him  go  into  possession,  in  cases  in  which  the  peti- 
tioning creditor  swears  he  believes  he  was  about  to  abscond  or  make  away  with  the  goods,  or 
give  a  fraudulent  preference  ? — Certainly,  unless  the  commissioner  shoula  see  good  reason  to 
the  contrary. 

564.  The  sending  in  a  messenger  destroys  a  man's  credit.  To  prevent  that,  do  you  think 
there  ought  to  be  the  oath  of  the  petitioning  creditor  that  he  believes  the  debtor  is  about  to 
abscond  or  conceal  his  property,  or  give  fraudulent  preferences,  and  in  all  other  cases  he  should 
have  a  certain  time  ? — I  should  call  for  distinct  evidence  of  the  acts  of  bankruptcy  that  are 
alleged  against  the  party,  and  such  evidence  being  satisfactory,  I  should  take  possession  of  the 
property.     Securing  the  property  can  hurt  no  one. 

5iS5.  Would  you  allow  him  to  show  cause  before  the  messenger  entered  into  possession  ?— - 
Under  circumstances.  Perhaps  if  the  act  of  bankruptcy  was  merely  a  refusal  to  pay  a  debt, 
or  merely  shutting  himself  up  in  his  house  for  an  unknown  though  suspected  cause,  time 
might  be  given.  But  in  case  of  any  overt  act  of  wasting  his  property,  concealing  it,  convert- 
inff  it  to  other  purposes  than  carrying  on  his  business,  or  the  payment  of  his  creditors,  or  any- 
thing that  manifestly  went  to  the  direct  damage  of  his  creditors,  in  those  cases  I  should  put  a 
messenger  into  possession  immediately,  but  1  should  give  a  very  wide  discretion  to  the  com- 
missioners, which  I  think  would  not  be  likely  to  be  abused.  The  credit  of  a  man  in  question- 
able pecuniary  circumstances  should  not  be  put  in  competition  with  the  goods  or  capital  of  his 
creditors,  more  especially  when  he  is  notoriously  injuring  his  estate. 

566.  Secretary, — ^Would  you  think  it  right  to  leave  it  in  the  discretion  of  the  commissioners 
whether  the  messenger  should  "be  put  into  possession  or  not? — 1  have  said  the  commissioners 
should  have  a  wide  discretion  conceded  to  them. 

567.  Chairman, — In  case  the  party  does  not  appeal  from  the  adjudication,  or  in  case,  on 
appeal,  that  adjudication  is  affirmed,  would  you  make  it  final  as  to  the  bankrupt,  and  as  to  all 
persons  against  whom  he  might  bring  any  action? — If  it  is  quite  clear  that  the  alleged  bank- 
rupt has  received  notice  of  what  is  taking  place  against  him,  I  would  make  it  final ;  but  I 
would  not  make  it  final  where  there  is  any  good  ground  for  supposing  there  had  not  been  suffi- 
cient notice.  It  is  of  great  importance  tliat,  to  abate  all  necessity  for  legal  strife,  it  should  be 
final  on  him  and  everybody  else,  for  it  is  for  the  general  benefit  of  all  nis  creditors ;  and  the 
general  interest  should  not  be  made  to  give  way  to  individual  claims,  or  doubtful  private 
wrongs. 

56§.  Secretary. — Do  you  mean  that  the  commissioner's  judgment  should  be  conclusive  at 
all  times? — ^The  commissioners'  adjudication  of  bankruptcy  should  be  held  to  be  final  after 
due  proof  of  the  notice.  Immense  sums  have  been  uselessly  wasted  in  contesting  acts  of  bank- 
ruptcy, as  in  Chambers's  case,  and  it  has  rarely  happened  that  any  benefit  has  been  derived 
from  the  contest  to  any  one.     The  contest  should  take  place  before  the  adjudication. 

569.  After  the  first  hearing  of  a  bankrupt,  you  would  allow  the  bankrupt  an  appeal? — 
He  may  appeal  to  the  commissioner  at  once,  and  say  "  1  dispute  tliis.^'  If  he  does  appeal  to 
the  commissioner,  the  commissioner  in  all  probability  would  pause  before  he  made  the  adjudi- 
cation ;  and  if  he  should  be  of  opinion  that  the  act  of  bankruptcy  was  not  clear,  he  might 
perhaps  be  authorized  to  send  the  case  to  be  tried  before  a  jury.  But  after  giving  the  alleged 
bankrupt  an  opportunity  of  showing  cause  against  his  being  declared  a  bankrupt,  such  refer- 
ences to  a  jury  would  rarely  occur. 

570.  Chairman. — ^You  would  recommend  an  appeal  from  the  commissioners*  judgment,  if 
he  applied,  in  time  ? — Yes ;  that  application  should  be  made  before  the  adjudication,  but  if  he 
does  not  oppose  it,  then  it  is  to  be  final  against  the  bankrupt  and  all  other  persons,  always 
supposing  the  notice  to  be  sufficient. 

571.  In  your  opinion  ought  the  commissioners  to  have  the  power  of  deciding  disputes 
between  assignees  and  all  persons,  as  to  matters  concerning  bankrupts'  estates,  when  the  parties 
consent  ? — I  do  not  see  any  difficulty  where  the  parties  consent. 

572.  In  your  opinion  ought  a  creditor  to  be  allowed  to  prove  a  debt  against  a  bankrupt 
estate  upon  his  own  oath,  or  the  bankrupt  assenting  to  the  truth  of  his  statement,  but  there 
being  no  entry  of  the  transaction  in  the  bankrupt's  books  ? — ^The  commissioner  himself,  being* 
judge  and  jury,  will  be  enabled  to  judge  of  the  credibility  of  the  party  proving.  Some  parties 
I  would  not  believe,  if  they  were  to  swear  to  anything.  The  statement  of  others  I  should 
believe. 

573.  How  should  you  arrive  at  your  conclusion  ? — I  know  there  is  some  difficulty ;  but, 
after  30  years'  experience,  I  do  not  think  the  difficulty  so  great  as  to  call  for  legislative 
enactment. 

574.  As  a  general  principle,  would  it  not  be,  in  your  opinion,  correct  to  require  further 
evidence  than  the  mere  oath  of  the  parties? — ^That  a  man  is  not  to  be  believed  in  his  own  case, 
is  an  universal  principle  of  law,  unless  the  Bankrupt  Law  offers  an  exception.  I  should  be 
much  inclined  to  leave  this  matter  to  the  discretion  of  the  commissioner,  as  heretofore.  In 
the  country  it  is  not  uncommon^  as  I  have  been  informed,  to  admit  proof  of  debts  even  in  the 
absence  of  the  creditor;  the  creditor's  clerk  or  servant  is  admitted  to  prove  for  his  master  or 
employer. 

575.  Mr.  Commissioner  Holroyd. — ^Can  it  be  acted  upon  without  throwing  an  imputation 
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upon  the  character  of  the  person  whose  proof  was  rejected  ? — Perhaps  not  altogether ;  but      Eoxxuiiationi. 

proo&  are  rejected  in  this  Court  almost  every  day,  without  its  being  supposed  to  be  any  impu-  iT"'^  ^ 

tation  on  the  character  of  the  person  who  sought  to  prove.     But  tf  the  commissioner  is  to  be  Parry,  tfiq., 

deprived  of  the  discretion  in  admitting  proofs  which  he  has  hitherto  exercised,  many  debts^      l^*h  Dec.  1839. 

such  as  those  between  father  and  son,  and  so  on,  where  money  is  lent  without  a  note  or 

security,  would  be  excluded.     I  do  not  think  greater  difficulties  should  be  thrown  in  the  way 

€i  creditors  proving  their  debts^  nor  that  the  commissioners'  discretion  should  be  restricted  as 

to  the  evidence  they  should  be  satisfied  with.     If  all  creditors  are  called  on  to  bring  evidence 

in  support  of  their  claims  for  the  purpose  of  excluding  the  possibility  of  an  occasional  fictitious 

proof,  it  will  create  general  dissatisfaction  and  disgust.     A  universal  law  is  not  necessary 

against  a  rare  particular  evil. 

576.  Chairman. — ^In  your  opinion,  ought  any  alteration  to  be  made  as  to  the  granting  of 
certificates  ? — ^Yes,  certainly.  1  should  propose  that,  if  a  man  pays  15^.  in  the  pound,  the 
Court  should,  on  the  earliest  possible  day,  give  him  an  absolute  discharge  ;  for  15^.  in  the 
pound  in  trade,  I  consider  as  a  restoration  of  the  capital  of  the  creditor,  or  nearly  so :  the  trader 
-will  then  only  lose  his  profit.  If  a  person  pays  only  10^.  in  the  pound,  I  think  he  should  be 
called  upon  to  set  the  consent  of  a  certain  number  of  his  creditors ;  and  so  on  according  to 
same  graduated  scale.  Every  possible  encouragement  should  be  held  out  to  debtors  to  make 
an  early  division  of  their  property,  as  soon  as  they  feel  that  they  are  beginning  to  sink. 

577.  Have  you  had  any  cases  before  you  where  persons,  who  were  great  rogues,  paid  15^. 
in  the  pound? — ^Yes,  of  bankrupts  of  very  indifferent  character ;  but  then  such  cases  would 
come  within  the  principle  of  punishment  for  fraud,  and  in  such  cases  the  commissioners  would 
not  grant  the  certificate. 

578.  Should  imprisonment  in  execution  be  continued,  are  you  of  opinion  that  the  bankrupt 
should  be  protected  during  the  21  days  that  take  place  before  the  affirmance  of  the  certifi- 
cate ? — I  never  saw  the  necessity  of  waiting  the  21  days  for  its  affirmance.  I  think  it  should 
operate  the  moment  it  is  assented  to  or  signed,  especially  if  the  principle  of  punishing  for 
fiiaud  be  adopted. 

579.  In  your  opinion,  ought  the  official  assignees  to  be  paid  out  of  a  general  iund,  or  out  of 
each  particular  estate  ?-^I  should  rather  not  express  any  opinion  upon  that  subject,  except 
saying  generally,  that  where  you  give  fixed  incomes  you  destroy  the  stimulus  to  exertion. 
Further  than  that  I  am  not  now  prepared  to  say  anything.  The  official  assignees  have  been  of 
very  great  service  to  the  Court  and  public.  Their  appointment,  together  with  the  permanent 
sitting  of  the  Court,  are  the  improvements  which  characterize  the  new  Court 

58U.  In  your  opinion,  ought  official  assignees,  who  are  parties  to  suits  and  actions,  to  be 
liable  to  costs,  unless  for  some  acts  of  their  own  ? — For  all  acts  of  their  own  they  should  be 
made  responsible ;  for  acts  in  which  they  are  merely  joined  for  conformity's  sake,  I  think  it 
would  be  the  greatest  injustice  to  make  an  official  assignee  responsible  in  any  way.  If  it  is 
proper  to  have  him  joined  with  his  co-assignee,  it  should  be  considered  that  it  is  done  only  for 
the  purpose  of  bringing  all  the  parties  before  the  Court. 

5oL  Are  you  enab^,  from  facts  which  have  come  within  your  own  knowledge,  to  say 
whether  trust-deeds  are  more  or  less  expensive  than  proceedings  under  bankruptcies  ^ — I  have 
heard  of  instances  in  which  the  expense  has  been  infinitely  greater,  and  I  can  suppose  it  may 
be  so;  but  it  is  not  easy  for  any  one  to  say,  generally,  that  it  is  a  more  or  a  less  expensive 
system.  With  respect  to  trust-deeds  generally,  I  think  they  may  have  been  made  the  means 
of  great  frauds;  and  I  believe  they  have  been  made  so  sometimes.  Every  one  is  aware  of  the 
absolute  impracticability,  under  a  trust-deed,  of  examining  into  the  truth  of  a  man's  declara- 
tions as  to  tne  amount  of  his  property.  No  witnesses  can  be  examined,  and  nothing  effective 
can  be  done  for  the  benefit  of  creditors  where  there  has  been  concealment.  With  proper 
improvements  in  the  Bankrupt  Law,  trust-deeds  for  the  benefit  of  creditors  will  soon  become 
obsolete^  especially  if  the  distinction  between  honest  misfortune  and  fraudulent  insolvency  be 
made  by  the  punishment  of  fraud. 

582.  Are  you  acquainted  with  the  way  of  managing  bankruptcies  in  the  country  ? — ^I  have 
been  a  commissicmer  in  many  bankruptcies  in  the  country  some  years  ago,  and  I  have  also 
collected  a  number  of  instances  of  the  mismanagement  of  country  bankruptcies ;  some  of  those 
instances  may  be  seen  under  fiats  which  have  been  brought  from  the  country  into  this  Court. 
Tliough  I  was  so  suddenly  called  upon  to  be  examined,  and  without  any  previous  notice,  I 
happen  to  have  before  me  a  balance  sheet  of  an  estate  under  which  no  dividend  has  been 
made.  The  estimated  value  of  the  freehold  and  other  property  is  about  140,000/.  I  have 
here  a  copy  of  the  petition  of  the  creditors  under  that  estate,  which  was  presented  by  Mr. 
(xrote  to  the  House  of  Commons,  which  details  the  facts,  and  complains  of  the  way  of  work- 
ing bankrupts'  estates  in  the  country.  Of  the  commissioners,  one  lived  at  Tavistock,  another 
at  Exeter,  and  another  at  Devonport.  The  creditors  cannot  obtain  any  redress.  If  this  com- 
mission  had  been  worked  in  London,  the  creditors,  to  all  appearance,  would  have  been  paid 
2Q#.  in  the  pound  long  since. 

583.  What  was  the  date  of  that  commission  ?  The  commission  was  dated  9th  October, 
1823. 

584.  Are  you  not  aware  that  the  creditors  do  not,  in  any  instance,  pay  any  attention  to  the 
pcooeedings  even  in  Court  ?  They  say  they  will  not  throw  good  money  after  bad ;  they  had 
mher  leave  the  matter,  and  put  it  down  in  their  books  as  lost,  than  expend  more  in  investi- 
gating the  proceedings ;  and  there  are  many  old  commissions  opened  in  London  which  have 
not  Tet  been  bit)ught  into  this  Court,  because  there  is  no  one  who  will  be  at  the  cost  or 
trouble  to  set  the  Court  in  motion,  and  in  the  country  there  is  no  Court  to  be  set  in  motion. 
In  such  cases  creditors  would  rather  abandon  all  right  to  what  sums  may  remain,  than  be  at 
any  eipense  or  any  trouble  in  recovering  them. 
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50  MINUTES  of  EVIDENCE  taken,  before  tie  COMMISSIONERS 

585.  Secretary. — ^According  to  the  present  system  in  London^  has  not  the  oonuiti8Bkmer» 
-— *             with  the  asistance  of  his  deputy-registrar  and  official  assignee^  the  power  of  inqmring  into 

F.  C«  Pan]r»  Es^,   bankruptcies,  without  waiting  for  the  first  movemoit  on  the  part  of  the  creditors  ? — ^Yes,  hd  has 
iMi  Deo.  1839.     the  power  of  inquiring ;  but  first  he  must  know  what  bankruptcies  are  in  existence^  uid  thmi 
he  must  bring  tne  proceedings  into  Court,  which,  in  very  many  instances,  he  has  not  beea 
able  to  do.     He  wants  a  power  to  compel  the  production  of  old  proceedings. 

586.  Is  there  mudi  difficulty  in  learning  what  bankruptcies  are  in  existence? — No;  the 
messengers'  books  supply  us  with  the  names  for  many  years  back ;  but  I  happen,  vpon  Aat 
point,  to  have  maide  some  memoranda.  From  the  lists  I  have  been  able  to  n^e  out  mjmX, 
and  from  the  messengers'  books>  I  obtained  the  names  of  the  bankrupts  undw  the  first  maA 

^  second  lists,  from  the  year  1801  to  the  year  1812,  inclusive ;  and  here  is  a  list  of  bankruptdes 

imder  the  old  first  and  second  Ikts  oi  commissioners  for  that  period,  whidi,  tbou^  the 
solicitors  and  assignees  have  been  summoned  to  produce  the  proceedings,  have  never 
appeared.  This  is  for  those  11  jrears  only.  We  never  could  get  them  to  appear.  There  mm 
259  of  them. 

587.  Chairman, — Have  you  known  that  in  some  cases  they  have  declared  the  proeeecBngs 
have  been  destroyed  ? — ^Yes,  in  many  cases. 

588.  Was  it  the  fact,  that  in  numerous  other  cases,  where  the  parties  did  appear,  and  where 
it  appeared  that  they  owed  money,  a  direction  was  ^ven  to  them  to  pay  the  monuey,  but  witih- 
out  the  means  of  enforcing  that  order? — ^Yes ;  and  I  have  known  several  cases  in  which  the 
proceedings  were  alleged  to  have  been  destroyed  which  we  have  afterwards  found,  recovered 
money  on,  and  made  dividends  in.  I  lately  saw  in  one  room,  in  the  neighbourhood  of  this 
Court,  about  200  bundles  of  old  proceedings,  in  many  of  which,  I  have  been  informed,  there 
is  existing  property.  In  the  greatest  part  of  those  proceedings  the  solicitors'  bilk  have  never 
been  taxed.  Some  of  them  were  opened  in  London ;  the  greater  part  of  them  in  the  country. 
I  made  every  exertion  to  get  at  these  proceedings,  and  to  oring  them  into  this  Court,  but  I 
was  never  able  to  effect  it.  In  one  case  we  have  information  of  money  ready  to  be  paid  over; 
the  proceedings  are  in  the  hands  of  a  solicitor,  whose  name  and  residence  we  know.  On 
looking  for  the  proceedings,  with  his  permission,  we  found  them  in  his  office,  with  six  or  seven 
other  bundles  of  proceedings.  He  has  promised  again  and  again,  for  the  last  two  years,  to 
send  them  into  Court :  to  this  day  we  cannot  get  them,  and  do  not  know  how  to  get  theniL  I 
know  there  is  money  in  one  of  tl^m  at  least.     I  have  many  instances  of  a  like  kind. 

589.  Secretary, — Has  not  the  commissioner  a  compulsory  power  over  the  proceedings?-^ 
No ;  the  Chancellor  may  have  the  power,  but  it  is  endless  to  apply  to  the  Chancellor  in  all 
such  cases.  The  power  should  be  aelegated  to  the  commissioners,  who  should  not  be  referred 
to  the  Chancellor,  who  can  never  know  the  necessities  of  the  particular  cases  so  well  as  the 
commissioners'. 

590.  Mr.  Ellis. — To  whom,  in  those  cases,  do  you  make  appfication  ? — Where  we  can  find 
him,  to  the  solicitor;  if  he  is  dead,  to  the  assignees;  or,  where  we  can  find  them,  to  any  of 
the  principal  creditors,  to  give  us  information.  I  mentioned  this  very  subject,  of  compellin|f 
the  prcoeedings  to  be  brought  in,  to  the  Secretary  of  Bankrupts  long  ago^  and  his  answer  was^ 
"  If  they  will  not  bring  them  in,  how  can  we  compel  them  ?"  It  is  a  subject  that  requires  to 
be  attended  to. 

591.  Chairman. — Would  it  not  be  proper  that  the  commissioners  should  have  powor  to 
commit  the  individual  retaining  them,  if  he  does  not  bring  them  in  ? — I  think  tome  power  of 
compulsion  should  be  given  to  them.  Much  money  is  now  in  Court  which  is  indivisiUe 
amongst  the  creditors,  for  want  of  the  proceedings ;  and  I  am  certain,  from  my  own  knowledge, 
that  much  more  would  be  obtained  if  we  could  recover  the  papers.  One  solicitor,  formerly  m 
great  practice  in  bankruptcy,  has  been  examined  in  our  division  of  the  Court  frequently 
touching  many  old  proceedings  which  were  in  his  hands ;  he  has  stated  that  he  has  burnt  tite 
proceedmgs  in  every  bankruptcy  he  was  concerned  in  whether  accidentally  or  wilfully  is 
unmaterial  to  the  point  of  the  present  inquiry.  Nothing  of  this  kind  can  for  the  future  hap* 
pen  in  the  London  district,  because  all  the  proceedings  are  now  in  custody  of  the  Court,  and 
much  future  loss,  and  much  litigation  and  confusion,  will  be  prevented  by  their  ben^  so  kept. 

592.  Mr.  Ellis. — Supposing  the  present  Courts  to  be  extended  to  country  districts,  will 
not  the  same  power  be  necessary  to  be  extended  all  over  the  country  which  you  now  require 
to  enforce  your  orders  sometimes  in  London  1 — ^The  commissioners  of  bankrupts,  wherever 
they  are  established,  should  have  equal  and  reciprocal,  or  interchangeaUe  powers.  By  thus 
arrangement,  examinations  might  be  taken  in  London  under  a  fiat  qpened  in  the  country,  and 
vice  versa  ;  and  thus  immense  expense  and  loss  of  time,  now  consumed  in  travelling,  wooM 
be  avoided.  It  is  for  the  benefit  of  the  suitors  that  all  courts  of  justice  should,  in  their  juris- 
diction and  thrir  forms  of  proceeding,  be  as  much  alike  as  possible ;  exaethr  the  same,  if  pos- 
sible ;  and  commissioners  of  bankrupt  in  country  districts  should  be  members  of  the  London 
Court,  with  power  to  act  in  all  bankruptcies :  all  commissioners  of  bankrupts  should  be  autlio- 
rized  to  act  in  all  bankruptcies. 

593.  Chairman. — Do  you  think  the  costs  under  commissions  Aould  be  all  taxed  in  Lon- 
don ? — Perhaps  not  the  costs  to  the  choice  of  assignees,  because  they  are  reducible  to  tlio 
mere  expenses  of  issuin£  the  fiat  and  going  to  such  choice.  I  do  not  see  the  necessity  of  taxing 
such  bills  in  London,  it  the  coimtry  bankruptcies  are  placed  on  the  same  footing  as  those  in 
London.    All  others  might  be  taxed  in  London. 

594.  Do  you  think  all  the  costs  incurred  in  London  ought  to  be  taxed  m  London  ?— Oer- 

tainlv;  and  if  the  business  of  the  Insolvent  Debtors'  Court  is  added  to  this  Court,  it  will  b^ 

absolutelv  necessary  to  hate  a  taxing-master.  The  billsto  thedMnceofMngiieeski  Londoit 
average  232. 

595.  Is  it  not  larger  in  the  country  ?— Yes;  firom  what  I  have  beem  able  to  eoDeet,  tiit 
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«Keeeds6(U.     If  the  eemini88i<meT8  wiU  roiin*  toaretuni  madeto  the  Hcm^ 

^ ,  ordendte  be  printed  26th  March  18S8,  on  die  motion  of  Mr.  Grote^  they  will  find    _  ^    ' ^^^ 

^JmXy  taking  the  last  year  that  could  be  made  up,  namely,  the  year  1838,  there  were  896  fiats    '*  ^  "«l^-"*t 

ried  by  country  commissioners.  Now,  896  fiats,  upon  an  average  of  60^  to  each  fiat,  as  ^^^  ^^^•^  IMB9. 
8(dicitor*8  eharses  to  the  choice  of  assignees,  shows  a  gross  sum  of  53,760/.  Suppose  the 
London  system  to  be  extended  into  the  country,  and  the  same  number  of  fiats  to  be  charged 
at  the  Lcmdon  rate,  the  average  of  the  solicitors'  bills  in  London  being  under  23/.,  then  the 
produce  would  be  20,606/.,  leaving  a  difierence  of  33,152/.  now  unnecessarily  paid  by  country 
creditors.  I  say  unnecessarily,  because  in  the  country  the  same  business  would  be  done  at  the 
ffste  I  have  now  stated  it  is  done  m  London,  That  one  item,  therefore — that  is  the  excees  paid 
by  country  creditors  beyond  what  is  paid  by  London  creditors — is  more  than  enou^  to  pay 
the  whole  expense  of  working  the  London  system  in  the  country  twice  over;  for  i  estimate 
that  the  working  of  the  London  system  in  the  country  would  amount  to  something  about 
15,000/.  a-year,  or  rather  less.  I  consider  that  the  London  system  might  be  worked  for  about 
«r  less  than  18,000/.  a-year,  constituting  the  London  commissioners  judges  of  appeal,  in  the 
first  instance,  firom  the  country  commissioners,  and  from  the  corresponding  functionaries  in 
London.  The  present  London  system  costs  about  22,4001.,  exclusive  of  the  accountant  and 
his  clerks,  and  the  official  assignees  and  messengers,  so  that  the  whole  system  of  bankruptcy, 
both  m  London  and  in  country,  might  be  workra  out  of  the  above  saving  of  33,152/.  a-year. 
Then,  again,  as  to  the  commissioners'  fees  in  the  country,  taking  the  same  return,  I  find, 
upon  an  estimate  I  have  here,  made  by  the  secretary  of  bankrupts,  and  which,  I  am  satisfied, 
is  under,  and  not  over,  the  mark,  the  country  commissioners  receive  35Z.  under  each  fiat. 

596.  Secretary. — ^To  what  time? — For  the  whole  working  of  the  fiat.  I  rather  think  the 
estimate  would  Ime  been  nearer  the  truth  if  45/.  had  been  assumed  as  the  average.  Refer- 
ling  to  the  same  return  of  896  fiats  in  the  country,  the  country  commissioners,  under  that  cal- 
■calation  of  35/.,  would  receive  31,360/. ;  and  that  item,  again,  is  almost  as  much  as  would  be 
lequired  for  working  both  the  London  and  the  country  system,  if  the  London  system  was 
adopted  in  the  country.  So  (hat  from  these  two  items  alone,  producing  in  gross  85,120/.,  there 
are  ample  means  of  relieving  creditors  in  bankruptcy  from  very  heavy  payments. 

597.  Mr.  Ellis, — Have  you  any  means  of  ascertaining  the  total  charges  by  country  soli- 
citors?— As  for  the  subsequent  bills  of  solicitors,  it  is  impossible  to  ascertain  the  average 
amount,  and  thereby  compare  them  with  the  London  solicitors*  bills. 

598.  Secretary. — Can  you  produce  any  bills  showing  how  the  account  is  made  out  to  be 
60/.? — Yes,  many,  and  they  wUl  show  that  the  60/.  is  probably  the  lowest  charge,  instead  of 
an  average  charge.     75/.  may  be  much  nearer  the  average. 

599.  Does  not  that  60/.  charged  by  solicitors  in  the  country  to  the  choice  of  the  assignees 
ioelude  all  the  commissioners'  fees  up  to  that  period  ? — Yes ;  the  fee  for  the  opening  of  the 
£at  and  for  the  choice  of  the  assignee  being  two  meetings. 

600.  Mr.  Elite. — ^What  other  fee  is  included  in  that  sum? — ^There  is  the  10/.  charged  for 
the  fiat,  the  same  as  in  the  London  solicitors'  biUs. 

601.  Mr.  Commiseiener  FonUanque. — ^WUl  you  state  how  the  amount  of  602.  for  costs  to 
the  choice  of  assignees  is  made  up,  distinguishing  office  fees,  commissioners'  fees,  and  the  other 
diarges  ? — 10/.  for  the  fiat ;  two  meetings  of  the  commissioners,  at  51,  (sometimes  6/.  and  some- 
4imes  7/0  e^ch,  10/.     There  ought  not  to  be  any  other. 

602.  The  residue  of  the  60/.  is  solicitors'  miscellaneous  charges  ? — Yes ;  there  may  be  half- 
a-guinea  allowed  for  the  room,  or  perhaps  11^.,  as  in  London.  I  have  seen  1  Is.  in  country 
faiUs,  and  sometimes  1/.  is  chargi&l. 

603.  Secretary. — How  do  you  make  out  that  the  conunissioners'  fees  in  the  country  are 
5L  J — The  fees  are  regulated  by  Act  of  Parliament.  As  much  as  5L  has  been  always  taken, 
I  have  recently  seen  7/.  charged  for  such  fees.  I  believe  the  whole  will  average  45/.  through- 
out the  country,  as  the  fees  on  each  fiat  I  have  this  week  seen  a  country  bUl,  in  which  the 
fees,  without  any  unusual  number  of  meetings,  amounted  to  54/. 

604.  Mr.  Ellis. — May  not  a  case  arise  in  which  the  commissioners  may  have  no  knowledge 
of  fraud,  and  may  it  not  be  necessary  in  all  cases  to  inform  the  commissioners,  as  the  certificate 
will  be  granted  as  a  matter  of  course,  unless  cause  is  shown  to  the  contrary  ? — ^The  assignees 
and  the  creditors  will  neglect  their  duty  if  they  do  not  relate  any  circumstances  of  fraud  to  the 
commissioners ;  and  as  &ey  are  sufferers  by  the  bankrupt,  they  generally  are  not  backward  in 
giving  such  information. 

605.  May  it  not  be  the  case  that  a  man  may  have  committed  great  fraud,  which  may  not 
be  discovered  till  he  has  obtained  his  certificate? — Certainly.  I  think  the  certificate  might  be 
made  voidable  on  subsequent  proof  of  fraud  within  12  months,  or  some  limited  period.  Fraud 
should  always  be  punished ;  it  is  the  destruction  of  mercantile  credit  It  is  an  injustice  to  all 
honest  men  not  to  punish  fraud.  It  is  on  the  same  parallel  with  robbery ;  I  cannot  distinguish 
the  two,  unless  fraud  may  be  called  worst.  A  boy  who  steals  a  handkerchief  is  transported ; 
a  swindler  who  ruins  whole  families  gets  his  protection.  Let  the  Court  of  Bankruptcy  have  the 
power  of  punishing  fraud,  and  you  will  soon  discover  that  a  new  force  will  thereby  have  been 
connnunicated  to  mercantile  credit. 

606.  Secretary. — How  do  you  ascertain  the  amount  of  the  solicitors'  bill  in  the  country  ? — 
By  inquiry.  A  very  respectaole  London  attorney,  a  few  days  ae[o,  met  one  of  the  country 
auorum  comnussicmers,  who  admitted  to  him  that  the  solicitors'  bills  there  averaged  about  70/. 
I  have  beard  as  much  from  a  great  number  of  quarters,  both  in  the  country  and  in  London, 
and  I  can  speak  also  from  experience,  and  it  is  my  firm  opinion  that,  taking  the  solicitors' 
bills  to  the  choice  of  assignees  at  60/.,  I  estimate  them,  one  with  another,  below  the  true 
average. 

.  CO/.  Mr.  Commiseimer  Law.— Do  you  think  that,  if  the  alterations  you  suggest  were  to 
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.  Examinations,      take  eflTect,  there  would  be  the  same  number  of  the  commissions  in  the  country  as  heretofore  ? 

— —  ^There  will  be,  unless  a  great  alteration  takes  place  in  the  manners  and  habits  of  the  peonle. 

F.  C.  Pany,  Esq.,  jj^g  gg^^  average  number  of  fadlures  as  have  happened  will  happen  again ;  and  whether  they 

19th  Dec  1839.     are  managed  in  bankruptcy  or  by  means  of  the  Insolvent  Debtors*  Uourt,  there  will  be  tible 

same  average  failures.    I  know  of  no  receipt  for  making  mankind  both  honest  and  successful 

in  trade ;  without  which,  failures  must  occur.    The  average  will  fluctuate  according  to  the 

activity  or  depression  of  commerce,  but  averages  taken  every  10  years  will  be  nearly  Sike. 

608.  Chairman. — Does  it  strike  you  that  there  might  be  any  alteration  made  in  the  law  as 
to  debtor  and  creditor,  by  making  persons  who  have  dishonoured  their  acceptances  for  a  cer- 
tain number  of  days  liable  to  the  Bankrupt  Laws  ? — I  almost  inferred  that,  when  I  said  before 
that  I  would  make  the  petitioning  creditor  prove  "  some  act  of  bankruptcy."  I  meant  by  that, 
that  the  number  of  acts  of  bankruptcy  might  be  increased,  so  as  to  meet  the  altered  habits  of 
society.  Whether  the  mere  dishonour  of  a  bill,  or  the  mere  refusal  to  pay  a  debt  when 
demanded,  might  be  made  act^  of  bankruptcy,  I  do  not  pretend  to  decide;  but  I  think  the 
number  of  acts  of  bankruptcy  might  be  very  considerably  increased,  so  as  to  give  creditors 
greater  facilities  for  proceeding  in  bankruptcy  against  tottering  and  failing  debtors,  and  thus 
prevent  the  waste  of  property. 

609.  Secretary. — You  have  suggested  that  the  bankrupts,  or  persons  supposed  to  be  bank- 
rupts, should  be  summoned  before  the  commissioners;  do  you  mean  that  the  country 
bankrupts  are  to  be  summoned  before  the  conmiissioners  in  London  ? — No ;  in  the  country 
districts. 

610.  You  propose  to  form  the  country  into  districts,  and  establish  courts  ? — Yes.  The  table 
I  now  produce  shows,  for  the  years  1816,  1826,  and  1836,  being  intervals  of  10  years,  the 
number  of  fiats  that  were  acted  upon  in  the  country  in  every  respective  county ;  by  which 
means,  in  proposing  any  division  of  the  country  into  districts,  for  the  purpose  of  working 
bankruptcy,  it  may  be  seen  at  once  where  there  is  business  sufficient  to  employ  a  commis- 
sioner. I  have  larger  tables,  in  which  the  number  of  bankruptcies  in  every  town  in  the 
kingdom  is  specified  for  these  years.  By  a  return  made  on  Mr.  Grote's  motion,  which  I  have 
before  quoted,  I  find  that  the  number  of  fiats  acted  iipon  in  the  year  1838  in  London  would 
give  to  each  of  the  six  London  commissioners  73  and  a  fraction;  and  in  the  country,  to  six 
commissioners,  149  and  a  fraction.  I  mention  these  as  calculations  to  show  what  would  be 
probably  the  comparative  work  that  would  be  entailed  upon  the  commissioners  in  the  country 
as  compared  to  that  which  is  given  to  the  commissioners  in  London. 

611.  Secretary. — Do  you  not  make  out  that  each  commissioner  in  the  country  would  have 
twice  as  much  labour  as  a  commissioner  in  London  ? — Rather  more  than  double  for  the  whole 
country ;  and  if  the  same  arrangement  takes  place  with  respect  to  insolvent  debtors,  I  should 
presume  that  nearly  the  same  ratio  would  apply ;  but  in  looking  at  the  above  table,  I  should 
say  there  are  about  five  places  in  which  commissioners  should  be  established,  with  the  full 
salary  as  now  given  to  the  London  commissioners.  There  are  other  places  where  the  work 
would  be  nothing  like  so  much ;  and  in  such  places,  I  apprehend  that  a  smaller  salary, 
coupled  with  the  expectation  of  promotion,  might  be  a  sufficient  inducement  to  secure  toe 
services  of  competent  persons. 

612.  Do  you  not  think  that  country  commissioners,  though  they  may  not  have  exactly  as 
much  labour  as  others,  should  have  a  salary  nearly  approaching  to  the  salary  of  the  commis- 
sioner  having  more  labour,  with  the  view  to  enable  him  to  sustain  his  station  in  life? — Cer- 
tainly :  and,  upon  looking  at  what  the  commissioners  in  Manchester  receive  in  the  aggregate, 
I  find  it  is  about  3,000/.  a-year  at  the  present  moment,  and  yet  the  respective  commissioners 
there  are  certainly  not  sufficiently  well  paid  ;  but  while  the  public  now  pay  3,000/.  a-¥ear  to 
such  commissioners,  I  suppose  that,  the  London  system  being  adopted  there,  the  busmess  in 
bankruptcy  could  be  worked  by  a  commissioner  at  1,500/.,  making  in  that  case  a  saving  of 
one-half  of  what  is  now  paid  by  the  country  creditors,  and  the  work  would  be  more  effisctuallj 
done. 

613.  How  do  you  obtain  the  information  that  the  commissioners  in  Manchester  obtain 
3,000/.  a-year  ? — Mr.  Vizard  has  been  kind  enough  to  tell  me.  The  commissioners  are  not 
sufficiently  paid,  and  must  therefore  engage  in  private  practice,  which  will  occasionally  oblige 
them  to  oecide  matters,  as  commissioners,  with  which  they  stand  connected  in  their  private 
practice ;  a  situation  in  which  a  man  ought  never  to  be  placed.  A  conflict  between  public  and 
private  duties  must  sometimes  necessarily  arise  in  cases  where  persons  are  so  circumstanced. 

614.  Mr.  Commissioner  Fonblanque. — Did  the  Act  1st  and  2d  Will.  IV.,  altering  the 
jurisdiction  in  bankruptcy,  make  any  material  improvements  in  the  country  jurisdiction  ?—^ 
I  do  not  know  that  it  did ;  but  certain  improvements  have  been  made  by  the  Lord  Chancellor 
by  establishing  fixed  lists  of  commissioners  in  the  country;  but  that  does  not  meet  all  the  evil 
of  which  mercantile  people  complain. 

615.  Mr.  Commissioner  Holroyd. — You  have  stated,  generally,  your  dissatisfisiction  with 
respect  to  the  management  of  bankrupts'  estates  in  the  country.  Are  not  the  following* 
amongst  those  grounds  of  dissatisfaction  with  the  constitution  of  the  courts  of  commission  in 
the  country? — ^The  uncertainty  attending  those  tribunals,  both  with  respect  to  law  and  prac- 
tice; the  cost  of  working  fiats  in  the  country ;  the  difficulty  of  access  to  the  proceedings;  the 
want  of  publicity ;  the  checks  attendant  thereupon ;  the  delay  of  getting  in  the  property,  and 
want  of  safety  of  the  funds  when  collected ;  the  time  of  making  dividends ;  the  number  and 
amount  of  the  dividends ;  and  the  absence  of  any  sufficient  motive  to  secure  activity  on  the 
part  of  assignees — do  any  and  which  of  those  form  grounds  of  dissatisfaction  ? — ^They  are  adl 
more  or  less  grounds  of  very  general  dissatisfaction  amongst  the  wholesale  dealers  in  Londonj 
who  are  much  interested  in  country  bankruptcies ;  but  I  do  not  think  they  include  all  the  causes 
of  dissatisfaction.     I  will  mention  the  circumstances  of  a  ca3e  under  a  recent  country  fiat. 
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A  man^  who  carried  on  business  in  the  country,  sold  all  his  goods  except  some  valuable  laces^      Examinationt. 

which,  with  the  produce  of  his  other  goods,  he  brought  to  London.    The  creditors  in  London    _  ^  p""^  v 

appEed  to  the  court  for  a  fiat  in  bankruptcy,  to  be  issued  immediately  into  London,  where  the  k  tw7'  ^^* 

bankrupt  then  was  with  his  property,  and  where  the  witnesses  to  prove  an  act  of  bankruptcy      ^      ^^  ^^^^* 

and  trading  were  also,  and  the  greater  number  of  the  creditors.     A  London  fiat  was  refusedf, 

but  a  country  fiat  was  granted.     It  took  several  days  before  they  could  get  tlie  fiat :  it  was 

sent  into  the  country ;  and  it  was  ei^ht  days  before  they  could  get  a  meeting  of  commissioners 

to  open  the  fiat  and  proceed  to  the  discovery  and  caption  of  the  property.     In  the  mean  time 

the  bankrupt  was  here,  insulting  his  creditors  and  wasting  and  dissipating  his  property.     At 

last,  the  country  commissioners  sent  up  to  our  messenger  in  London  to  execute  their  warrant. 

If  the  London  system  had  existed  in  toe  country,  all  this,  instead  of  taking  somewhere  about 

a  fi^rtnight  to  accomplish,  would  have  been  done  in  a  few  hours.    That  is  one  instance  of  a 

class  of  cases  showing  die  extreme  difficulty  and  delay  in  getting  a  man  speedily  declared 

a  bankrupt,  for  the  purpose  of  having  his  property  taken  possession  of,  where  the  only  chance 

in  favour  of  creditors  consists  in  the  expedition  with  whicn  a  seizure  can  be  made.    This  case 

coat  above  100/. ;  but  if  the  London  fiat,  as  prayed  for,  had  been  granted,  the  cost  would 

have  been  about  30/.,  with  other  great  benefits  to  the  creditors. 

616.  Mr.  Commissioner  Fonblanque, — ^The  residences  of  the  commissioners  being  dispersed 
often  creates  difficulty? — Yes.  In  one  case  which  I  can  refer  to,  a  quorum  commissioner 
(a  man  as  respectable  and  as  much  respected  as  any  in  the  kingdom)  had  to  travel  60  miles 
to  open  a  fiat;  and,  as  the  statutable  fee  was  not  an  adequate  remuneration  to  him  for  his 
journey,  an  extra  meeting  was  contrived  in  order  to  afford  him  an  indemnity  for  his  expenses. 
1  can  refer  to  other  cases  of  this  kind.  In  another  case,  in  the  same  part  of  the  country,  two 
solicitor  conmiissioners,  called  on  to  execute  a  fiat,  received  the  pound  fee.  They  were 
extremely  an^ry  at  being  so  badly  paid  for  their  journey  and  time,  and  declared  they  would 
nev^  act  again. 

617.  Secretary. — Did  the  two  commissioners  to  whom  you  have  referred  resign  ? — Yes ; 
th^  are  no  longer  in  the  list. 

618.  Mr.  Commissioner  Fonblanque. — Previous  to  1835  or  1836,  was  there  any  difficulty 
in  a  petitioning  creditor  bringing  a  country  bankruptcy  to  be  administered  in  the  court  in 
London? — I  ck>  not  remember  the  date;  but  there  was  the  greatest  dissatisfaction  expressed 
in  London,  which  I  have  particular  reasons  for  knowing,  having  been  applied  to  by  a  great 
number  of  solicitors,  and  by  many  mercantile  men,  to  know  how  they  should  obtain  a  London 
fiat  and  the  benefit  of  an  official  assignee.  At  that  time  I  heard,  almost  every  day,  great  dis- 
satisfaction expressed  at  some  order  which  had  been  made  to  that  efiect. 

619.  Secretary. — ^Was  this  dissatisfaction  expressed  by  the  petitioning  creditor,  or  by  his 
solicitor? — Generally  by  the  solicitor;  sometimes  by  the  creditor. 

620.  Was  it  not  natural  that  the  solicitor  in  London  should  like  to  work  the  fiat  in  London, 
instead  of  its  being  taken  out  of  his  hands  and  worked  in  the  country  ? — Certainly ;  biit  I  do 
not  think  that  was  the  motive  which  influenced  them  in  their  applications,  but  that  they 
should  have  the  benefit  of  an  official  assignee ;  and  I  presume  the  same  desire  would  be 
manifested  by  country  solicitors  to  have  country  fiats. 

621.  Was  it  not  natural  also,  on  the  part  of  the  petitioning  creditor,  that  he  should  desire 
to  have  the  fiat  worked  in  London,  without  regard  to  the  inconvenience  by  the  great  body  of 
the  creditors? — In  most  of  those  cases  they  informed  me  that  the  greater  number  of  the  cre- 
ditors lived  in  London,  bein^  warehousemen  and  wholesale  dealers ;  and  affidavits  were  in 
many  cases  ready  to  verify  this  statement. 

622.  Had  not  the  solicitors  the  means  of  laying  those  facts  before  the  court,  as  reasons  for 
working  the  fiat  in  the  country  ? — I  suppose  they  had.  My  opinion  is,  that  if  the  courts  of 
justice  are  open  to  Her  Majesty's  subjects.  Her  Majesty's  subjects  should  have  the  privilege 
of  choosing  into  what  court  they  will  go,  without  being  restricted  to  country  commissioners  or 
London  commissioners. 

623.  Does  that  apply  to  a  case  where  a  person  comes  before  a  court  of  justice,  asking  not 
tor  rdief  for  himself,  but  asking  for  relief  for  the  great  body  of  creditors,  whose  interest  may 
be  infinitely  greater  than  his  own? — ^As  I  have  said  before,  they  have  shown  that  in  most  of 
those  cases,  if  not  in  all  of  them,  the  greater  body  of  creditors  lived  in  London,  and  asked  for 
ihe  privilege  of  a  London  fiat,  for  the  purpose  of  having  an  official  assignee.  I  believe  that 
Ihe  prindpal  ground  of  such  application  has  always  been  that  the  majority  of  creditors  lived 
in  London. 

624.  How  have  they  shown  that  the  majority  of  creditors  lived  in  London  ? — By  affidavits 
and  W  statements  of  the  names  and  residence,  as  well  as  the  number  of  creditors  interested. 

6^.  Have  the  affidavits  been  laid  before  you  ? — ^They  have  in  several  cases. 

626.  Have  they  been  afterwards  laid  before  the  court  ? — I  presume  they  have  been,  and  I 
have  beard  the  applications  were  refused,  which  they  have  thought  very  hard,  considering  the 
persons  interested  lived  principally  in  London.  I  do  not  think  that  there  will  be  that  cause 
of  complaint  in  future,  if  the  bankrupt  and  the  creditor  shall  have  the  benefit  of  country  com- 
xiisfiioQers  by  the  extension  of  the  London  system,  and  I  have  shown  that  by  extending  the 
JLondon  system  to  the  country,  the  general  body  of  the  creditors  will  save  more  than  half  the 
present  expense. 

[The  Witness  withdrew.] 
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Friday,  20th  December,  1839. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mn  haac  Sewell,  Solicitor,  examined. 

Bxaminalions.  627-  You  ^^^  &  solicitor  in  practice  in  the  city  of  London  ? — I  am. 

— —  628.  In  your  judgment,  would  it  be  advantageous  to  the  public  that  matters  rdating  to 

Mr.  Isaac  Sewell,    the  estates  of  insolvents  and  bankrupts  should  be  administered  under  the  same  system  of 
SOth  Dec,  1839.     law  ? — My  opinion  decidedly  is  that  it  would  be  advantageous. 

629.  In  your  opinion  ought  the  system  to  be  pursued  to  be  that  now  pursued  in  the  Court 
of  Bankruptcy  in  London,  or  the  system  pursued  in  the  Insolvent  Debtors'  Court? — Certainly 
not  as  administered  in  the  Insolvent  Debtors*  Court,  but  under  an  administration  giving  more 
power  to  the  Commissioners  of  Bankrupts. 

630.  Do  you  think  the  system  pursued  in  bankruptcy  could  be  applied  to  the  cases  of  aU 
insolvent  debtors,  supposing  the  number  to  continue  as  they  are  at  present,  for  the  last  year« 
being  1,859  for  London? — I  should  have  some  difficulty  respecting  the  large  number:  1  was 
not  aware  there  were  so  many. 

631.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  in  all  cases  a  debtor 
finding  himself  insolvent  should  be  enabled  to  made  a  cession  of  his  property,  and  to  submit 
himself  to  the  court  ? — I  think  that  would  be  beneficial  to  the  public. 

632.  In  your  opinion,  ought  a  creditor,  after  he  has  obtained  judgment;,  to  be  ahk 
to  bring  his  debtor  before  the  same  court? — ^Yes,  certainly. 

633.  In  your  opinion,  would  it  be  advantageous  that  imprisonment  for  debt  in  executioa 
should  be  abolished,  the  fact  being  that,  out  of  a  hundred  cases  of  insolvents  in  execution,  two 
wily  on  an  average  are  brought  before  the  court  ? — ^I  should  think  it  would  be  expedient  to 
abolish  imprisonment  for  debt  in  all  cases,  giving  the  Commissioners  enlarged  powers  for 
punishing  fraudulent  debtors. 

634.  Can  you  state  what,  on  an  average,  is  the  expense  of  charging  a  debtor  in  execution? 
— About  5/.  subsequent  to  judgment. 

635.  In  your  opinion,  ought  the  Commissioners  of  Bankruptcy  to  have  the  power  of  re« 
pressing,  in  a  summary  way,  contempts  interfering  with  the  administration  of  justice?— I  cer- 
tainly hold  that  the  powers  of  the  Commissioners  ought  to  be  greatly  enlarged  in  relation  to 
their  own  court,  without  which  they  cannot  exercise  their  duty  properly;  tney  ought  to  have 
tlie  power  of  punishing  contempts. 

606.  From  your  experience  in  bankruptcy,  are  you  of  opinion  that  some  of  the  most  worths 
less  characters,  and  some  of  the  most  violent  characters,  come  before  the  Commissioners  ?— « 
My  experience  in  bankruptcy  has  not  been  large,  but  I  think,  as  now  administered,  many  veiy 
wcolhless  characters  come  before  the  court 

637.  The  Commissioners  coming  into  contact  with  those  worthless  persons  ought,  in  your 
opinion,  to  have  enlarged  powers  ? — Certainly. 

638.  In  your  opinion,  ought  the  Commissioners  to  have  jurisdiction  in  all  matters  of  bank* 
ruptcy  in  the  first  instance,  subject  to  appeal? — I  should  say  the  whole  should  commence 
with  the  Conomissioners.  I  see  no  reason  u>r  going  to  any  other  court  or  jurisdiction  in  the 
first  instance. 

639.  From  your  experience,  do  you  find  that  the  Commissioners  have  to  decide  some  of 
the  nicest  questions  inlaw  and  equity,  as  they  are  now  constituted? — Certainly,  the  most  dif- 
ficult ones. 

640.  Therefore  such  situations  ought  to  be  filled  by  men  competent  to  decide  such  points  ? 
— Certainly. 

641.  In  your  opinion,  ought  a  person  appealing  against  the  judgment  of  the  Commissioners^ 
or  any  other  court,  to  give  good  security  for  the  performance  of  the  judgment,  and  also  for 
the  costs  of  appeal  ? — Such  security  ought  to  be  given  in  all  cases ;  the  only  doubt  I  have  in 
such  cases  is  in  relation  to  a  bankrupt  who  is  supposed  to  have  given  up  all  his  property^ 
ample  security  ought  to  be  given  in  all  other  cases. 

642.  In  your  opinion,  in  case  a  party  is  sought  to  be  made  a  bankrupt,  ought  he  to  have 
an  opportunity  to  prove  that  he  was  not  amenable  to  such  process  before  a  messenger  is  seat 
to  teJce  possession  of  his  property  ? — ^That  would  depend  a  good  deal,  in  my  opinion,  upon  tho 
time  which  would  elapse.  I  think  the  great  security  for  creditors  is  that  the  law  should  un- 
mediately  take  possession  of  a  man's  property  under  regulations  protecting  his  rights  and  the 
rights  aiKi  liberties  of  the  subject. 

643.  Do  you  think  it  would  be  unjust  to  require  that  the  petitioning  creditor,  in  such  a  caso^ 
^ould  make  oath  that  he  believed  the  bankrupt  was  about  to  abscond  or  conceal  his  property 
before  the  messenger  was  permitted  to  take  possession  of  the  property  ? — I  do  not  think  his 
credit  would  be  more  destroyed,  under  proper  regulations,  by  a  messenger  going  in,  than  ixa 
cases  where  a  man  was  arrested  for  a  debt.  The  great  object  of  the  Court  of  Insolvency  or 
Bankruptcy  being,  in  my  opinion,  the  protection  of  the  creditor  as  to  the  property,  and  a  bitr 
protection  to  the  honest  debtor,  there  does  not  appear  to  me  to  be  sufficient  inducement  held 
out,  under  the  present  system  of  law  as  now  administered,  to  the  honest  debtor,  to  surrender 
his  property  for  the  benefit  of  his  creditors.    My  opinion  is,  that  the  commissioners,  in  certain. 
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ought  to  hare  the  power  of  withholding  a  certificate  or  protection  from  frandtdent     «..,.».«»^. 
debtors,  and  dealing  much  more  leniently  with  honest  debtors,  that  there  might  be  an  induce*  •— -T ' 

ment  to  a  man,  when  he  had  no  prospect  or  hope  oF  recovering  from  his  difficulties,  at  once  to   ^'*  Isaae  fifewd^ 
flurrender  his  property,  it  being,  in  my  opinion,  a  fraudulent  act  for  a  debtor  to  continue     2^  I>i«i  189t» 
spending  his  creditors'  property,  year  after  year,  and  then  resorting  at  last  either  to  the  Court 
of  Bankruptcy  or  Insolvency. 

644.  In  case  the  bankrupt,  on  notice  given  to  him,  does  not  resist  the  adjudication;  or  in 
case,  on  appeal,  the  adjudication  shall  be  affirmed ;  in  your  opinion  ought  not  that  to  be 
eoncluave  upon  the  bankrupt  and  all  persons  whom  the  bankrupt,  if  he  had  not  been,  bank- 
rupt, mi^t  have  sued  ? — It  should  be  conclusive  on  all  persons,  proper  notice  being  given. 

645.  Do  you  think  that  persons  attacked  on  the  ground  of  fraudulent  preference  ought  to 
liave  a  right  to  dispute  it? — Yes. 

646.  A  fraud  might  be  concocted  between  the  bankrupt  and  other  persons^  absolutehf  to 
Aesd  them  ?— It  should  be  conclusive  against  everything  but  fraud — in  every  case  in  which 
die  bankrupt  might  be  sued'— and  against  the  bankrupt  himself. 

647.  In  your  opinion,  ought  the  commissioners  to  Imve  the  same  power  of  punishing  frau- 
dulent debtors  of  every  description  as  that  now  exercised  by  the  Insolvent  Debtors'  Court  t — 
Hie  court  should  have  the  same  power  of  punishing ;  and,  in  my  opinion,  it  ought  to  rest  with 
the  commissioners  whether  the  certificate,  supposing  certificates  to  continue,  should  issue 
cr  not 

648.  Would  you  have  the  consent  of  the  creditors  required  at  all  ? — I  would  have  the  con- 
sent of  the  creditors  taken,  but  that  should  not  be  final. 

649.  You  would  allow  every  creditor  the  opportunity  of  showing  cause  against  the  certifi- 
cate?— ^Yes;  but  I  think  that,  after  all,  it  should  rest  with  the  commissioners.  I  ought  to  add 
to  that^  that  in  my  opinion,  there  are  many  cases  in  which  the  certificate  should  be  withheld 
entirely ;  it  would  be  difficult,  perhaps,  to  state  what  they  are,  but  there  are  some  debtors  who 
ought  never  to  be  let  loose  upon  the  public  again. 

o50.  Probably  your  difficulty  would  be   got  over   by  the  power  of  punishing  ? — That  • 

would  not,  in  all  cases,  be  sufficient  in  my  opinion. 

651.  In  your  opinion,  ought  the  court  to  decide  all  matters  between  assignees  and  all  p^- 
sons  as  to  matters  concerning  bankrupts'  estates  when  the  parties  consent  ? — I  would  give  the 
commissioners  fiill  power  to  determine  all  such  matters,  and  to  enforce  their  judgment. 

652.  In  your  opmion,  ought  a  creditor  to  be  allowed  to  prove  a  debt  against  a  bankrupt's 
estate  upon  his  own  oath  only,  the  bankrupt  assenting  to  the  truth  of  his  statement,  there 
bem^  no  entry  of  the  transaction  in  the  books  of  the  bankrupt  ? — ^Certainly  not ;  such  a  power 
wouU  be  exercised  by  those  with  whom  it  ought  not  to  rest  in  a  great  multitude  of  instances ; 
I  diould  say  that,  in  most  cases,  a  really  honest  debt  does  not  depend  upon  the  mere  oath  oi 
the  party  who  is  claiming  it ;  even  in  cases  of  family  claims,  it  is  generally  the  case  that  other 
persons  are  aware  of  the  existence  of  the  debt. 

653.  Should  imprisonment  in  execution  be  continued,  are  you  of  opinion  that  the  bankrupt 
should  be  protected  during  the  21  days  that  take  place  before  the  affirmance  of  the  certificate? 
— -I  think  that  if  a  debtor  has  conformed  himself  properly  to  the  court  of  commissioners,  all 
proceedmgs  should  end. 

654.  The  certificate  is  very  often  the  means  of  extorting  money  from  the  bankrupt,  is  it 
not  ? — No  doubt  it  is ;  the  creditor  may  put  him  in  prison  for  the  zl  days,  and  make  the  im- 
prisonment the  means  of  extortion. 

655.  Have  you  any  means  of  knowing  how  bankruptcies  are  administered  in  the  country  ? 
—I  sat  as  a  commissioner  on  several  occasions  in  the  country  previously  to  the  year 
1821. 

656.  In  your  opinion,  are  they  administered  to  the  advantage  of  the  public  ?-— Th^  are  not 
administered  to  the  best  advantage  of  the  public. 

657.  Would  you  think  it  right  to  apply  the  system  now  used  in  London  to  the  country  ?— > 
I  can  hardly  say  that,  because  I  have  a  difficulty  in  seeing  how  the  London  system  coidd 
be  applied ;  but,  that  some  alteration  should  be  made  in  the  country,  I  am  quite  satisfied. 

65o^  Do  you  think  that  local  commissioners,  on  the  London  principle,  would  be  useful  in 
die  country,  goinj?  over  a  certain  distance  to  administer  the  bankrupt  and  insolvent  law  within 
a  c^^ain  circuit  ^— If  you  could  ^et  local  commissioners  of  sufficient  standing,  and  well  versed 
m  the  bankrupt  law,  it  would  be  beneficial.  The  difficulty  would  I  think  be  in  finding  proper 
parsons.  \ 

699.  You  feel  that  it  is  the  policy  of  the  public  to  get  good  men,  and  the  best  they  can  ?-— 
Yes ;  but  unfortunately,  what  is  left  to  the  public  is  not  always  vrell  done. 

660.  If  comjwtent  men  could  be  obtained  in  London  it  would  be  an  advantage  ? — ^I  think 
so;  for  local  interests  affect  the  administration  of  justice  very  much  in  respect  of  country 
csnumBsions. 

661.  Mr.  Commissioner  Fonblanque. — ^Would  circuits  of  superior  judges  tend  to  remove 
tet  evil,  the  audit  and  taxation  of  the  bills  taking  place  on  those  occasions  ? — ^I  think  a  great 
ied  might  be  done  by  a  proper  audit  and  taxation. 

662.  Chairman. — ^You  are  aware  that  the  commissioners  here  have  summoned  debtors, 
wUdh  has  been  most  productive  to  the  creditors.  All  that  kind  of  business  could  not  be  done 
by  circuits  ? — Certainly  not. 

663.  Does  it  appear  to  you  that  the  system  of  drcuits,  and  having  sub-conunissioners  in 
the  eowstry,  would  be  complicated? — I  do  not  think  a  system  ci  circmts  in  the  country  could 
be  carried  out  es^y.  My  opinion  in  relation  to  bankruptcy,  looking  to  the  security  of  the 
creditors  as  wdl  as  the  foir  protection  of  the  debtor,  is  this--that  the  benefit  of  any  system 
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Ss^imnations.      will  depend  upon  the  inducement  held  out  to  debtors  to  make  a  fair  distribution  of  their  pro- 

^^  . ,  '-"T      „     perty  as  soon  as  they  become  involved,  'and  the  certainty  of  punishment  to  those  who  do 
Mr;  Isaac  Sewdl,    ^^/  -^  ^       r 

20th  Dec.  1839,  664.  In  your  experience,  have  you  found  that  many  men  have  gone  on  in  misery,  struggling 

for  years  after  they  had  found  themselves  insolvent  ? — I  have  known  men  go  on  for  many 
years  in  an  insolvent  state,  knowing  their  insolvency  all  the  while. 

665.  Is  there  not  very  considerable  expense  and  difficulty  ia  bringing  a  debtor  into  such 
a  situation  as  to  enable  you  to  carry  him  before  any  court? — There  is  a  difficulty. 

666.  Has  it  occurred  to  you  to  find  any  remedy  for  that  ?  If  a  man  has  dishonoured  hils 
bills  of  exchange  a  certain  number  of  days,  would  you  hold  that  sufficient  to  call  him  before 
the  court  ? — I  think  there  ought  to  be  the  power  of  calling  any  man  in  that  situation  before  a 
competent  court  of  inquiry.  1  look  to  the  moral  effect  produced  upon  insolvent  men  who  go 
on  year  after  year,  with  bankruptcy  staring  them  in  the  face.  They  become  very  different 
characters  fit)m  what  they  would  have  been  had  they  been  induced  to  come  and  surrender 
themselves  at  once. 

667.  Have  you  had  any  experience  of  trust-deeds? — I  have  had  some. 

668.  In  your  opinion,  are  estates  managed  advantageously  under  trust-deeds  for  the  benefit 
of  the  creaitors  ? — I  think  very  inadequately ;  and  a  Question,  well  known  to  every  profes* 
sional  man,  must  arise  on  the  title  to  real  estate  sold  under  a  trust-deed ;  and  no  one  dares  to 
take  a  real  estate  so  purchased,  unless  there  be  proof  that  every  creditor  is  discharged. 

669.  Even  in  the  case  of  trust-deeds,  where  all  parties  mean  well,  are  the  expenses  greater 
or  less  than  in  administering  under  a  bankruptcy? — ^When  properly  managed,  they  are  less 
expensive ;  but  the  commissioners  must  be  aware  that  a  great  deal  depends  upon  the  parties 
to  whom  the  bankruptcy  or  the  trust  is  confided.  I  should  say,  without  hesitation,  that, 
according  to  the  present  course,  no  small  bankruptcy  is  worth  the  attention  of  any  man  in 
resnectable  practice  who  means  to  act  honestly  towards  the  creditors. 

o70.  Even  under  the  old  system,  a  great  many  of  the  principal  houses  declined  bankrupt- 
#  eies,  did  they  not? — ^Yes,  I  beUeve  they  have  done  so.  Without  any  reflection  on  the  members 

of  my  profession,  I  should  say  that  a  small  bankruptcy  is  not  worm  the  attention  of  a  man  in 
good  practice,  unless  he  makes  up  his  mind  to  get  out  of  it  all  he  can.  I  might  also  here 
suggest  that  there  is  an  item  of  great  expense  in  bankruptcy,  arising  from  the  practice,  uriiich 
has  been  carried  to  a  large  extent,  viz.,  tne  employment  of  counsel  before  the  conmiissioners. 
If  a  solicitor  prepares  a  lonff  brief,  and  employs  counsel,  he  gets  paid,  perhaps,  three  or  four 
times  as  much  as  he  would  for  conducting  the  case  himself.  In  no  case,  in  my  opinion, 
ought  counsel  to  be  brought  before  the  commissioners  in  the  first  instance.  The  solicitor 
ought  to  be  allowed  more  liberally  for  his  attendance ;  say  a  couple  of  guineas ;  and  let  him 
take  upon  himself  the  responsibihty  and  management  of  his  case.  In  a  case  lately,  in  the 
court  below,  there  was  counsel  for  the  assignees,  counsel  for  the  bankrupt,  and  counsel  acting 
for  the  partners  of  the  bankrupt,  it  being  an  administration  of  his  private  estate.  The  partners 
wished  to  examine  the  bankrupt,  which,  according  to  the  technical  rules  in  bankrupt(nr,  they 
were  not  permitted  to  do.  They  offered,  by  such  examination,  if  permitted,  to  show  that  the 
bankrupt  must  have  concealed  property  to  the  value  of  20,000^  or  30,000/.  Upon  his  balance- 
sheet  it  appeared  that  he  had  not  given  credit  for  property  on  wUch  he  must  have  raised 
25,000/. ;  and  the  official  ^signee  confessed  there  were  many  thousands  unaccounted  ion 
The  partners  of  the  bankrupt,  not  being  allowed  to  prove  a  debt,  were  not  allowed  to  put  a 
question  in  consequence  of  the  rule  to  which  I  have  referred,  and  which  I  think  ought  not  to 
be  applied,  and  the  bankrupt  passed. 

671.  In  your  opinion,  ought  official  assignees  to  be  parties  to  suits,  but  not  liable  to  damages 
or  costs,  unless  for  their  own  acts  ? — That  is  rather  a  difficult  question.  At  present,  official 
assignees  are  placed  in  this  anomalous  situation,  that  they  receive  all  the  money,  leaving  the 
trade  assignees  open  to  all  Questions  of  costs. 

672.  Stdl  the  assets  are  liable? — ^Yes.  I  would  not,  certainly,  have  any  officer  personally 
liable. 

673.  The  advantage  of  his  being  a  party  is,  that  it  enables  the  commissioner  to  control  the 
suit  ? — I  think  the  commissioners  should  have  authority  to  exercise,  not  only  legal,  but  a  larger 
moral  control  over  all  parties,  especially  in  the  management  of  bankruptcies. 

674.  Does  it  appear  to  you  that  it  would  be  an  advantageous  thins  that  all  the  costs  of  the 
Court  of  Bankruptcy  should  be  taxed  by  one  or  more  officers,  that  mere  may  be  a  similarity 
in  the  mode  of  taxation  ?— Certainly. 

675.  Can  you  form  any  opinion  how  the  official  assignees  ought  to  be  renmnerated,  whether 
fix)m  a  general  fund,  or  from  each  particular  estate,  and  to  what  amount  annually  such  remu* 
neration  should  be? — I  think  there  would  be  a  difficulty  in  pajdn^  them  out  of  the  general 
fund,  unless  they  had  a  certain  salary  paid  out  of  the  unclaimed  dividends,  or  some  other  fond 
of  the  kind ;  but  if  they  are  paid  according  to  their  labour,  I  think  they  diould  be  paid  out  of 
the  particular  estate. 

676.  The  difficulty  is,  that  sometimes  a  man  may  not  get  the  means  of  existence,  while 
another  gets  a  large  income? — That  is  so,  certainly ;  and  it  is  one  of  the  most  difficult  qoes* 
tions  to  answer  satisfactorily.    The  official  assignees  appear  to  have  very  great  power. 

677.  What  power  do  you  consider  them  to  have? — It  depends  upon  them  mainly,  as  I  con* 
ceive,  whether  a  bankrupt  passes  or  not. 

678.  Then  you  must  consider  that  the  commissioners  are  very  negligent? — I  do  not  see  hoir 
the  commissioners  can  check  the  bankrupt*s  accounts  if  the  accounts  are  apparently  well  made 
out  An  ingenious  accountant  can  bring;  out  an  account  looking  remarkably  well,  and  it  is  not 
in  the  power  of  any  man  who  is  not  weu  versed  in  accoimts  to  detect  inaccuracies. 
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679.  He  can  see  whether  the  losses  are  excessive,  and  how  they  have  arisen^  and  the      Examinaticns. 
expense,  and  so  on  ? — He  may ;  but  this  is  not  sufficient  in  all  cases. 

680.  Then  the  creditors  also  are  entitled  to  resist? — Yes;  but  there  is  not  one  creditor  in 
ten,  who  knows  anything  about  accounts  himself,  who  will  take  the  trouble  to  examine  closely 
the  bankrupt's  books. 

681.  Mr.  Commissioner  Holroyd. — All  the  Court  asks  the  oflScial  assignee  is,  whether  he 
has  vouchers  and  documents  sufficient  to  verify  the  account  of  the  bankrupt? — Yes;  in  the 
case  I  refer  to,  the  official  assignee  was  asked  by  the  commissioner,  ''  Is  this  account  satisfac* 
toy  ?"  He  said,  "  No,  certainly  not — ^there  are  many  thousand  pounds  unaccounted  for." 
**  Will  there  be  any  use  in  postponing  the  examination  of  the  bankrupt?"  to  which  he  replied, 
•*  I  do  not  think  it  will  be  of  any  use."  The  bankrupt,  in  this  case,  was  a  very  good  account- 
ant Proof  was  offered  that  he  had  destroyed  books,  and  that  he  had  received  a  very  large 
amount  that  was  unaccounted  for. 

682.  Chairman. — Do  you  think  it  is  a  good  check  upon  the  bankrupts,  to  require  from 
them  an  accurate  cash  account  for  the  year  before  their  failure  ? — I  should  say  further  than 
that — I  would  require  an  accurate  account  for  at  least  two  years ;  and  I  think  if  the  system  was 
pursued  closely,  it  would  be  seen  that  it  was  a  great  advantage  to  a  man  to  produce  good 
books. 

683.  You  think  there  is  too  much  leniency  shown  at  present  to  bankrupts  who  say  they 
have  not  books,  or  that  they  have  not  kept  their  books  correctly? — ^There  is  actually  a  bonus 
on  a  man  keeping  no  books — for  it  is  then  said  he  has  no  books  and  can  give  no  better  account 
and  is  entitled  to  pass  bis  examination ;  thus  it  is  a  premium  upon  fraud. 

684.  Have  you  any  other  suggestion?— I  do  not  know  whether  it  comes  within  the 
scope  of  these  questions  to  make  a  suggestion  with  respect  to  the  alteration  of  the 
name  of  the  Court.  I  do  not  quite  like  the  name  of  "The  Court  of  Commerce*' — I 
should  call  it  "  The  Court  of  General  Insolvency  **  or  "  The  Court  of  Insolvency."  I  can- 
not avoid  giving  another  opinion,  that  all  men  in  the  kingdom  ought  to  be  subject  to  it 
without  distinction.  I  cannot  see  the  justice  of  saying,  that  any  man  who  has  gone  largely 
into  d^bt  and  become  insolvent,  should  be  beyond  the  reach  of  such  a  Court  because  he  hap- 
pens not  to  be  a  trader.  I  think  also  that,  assuming  that  the  registrars  of  the  Court  are  per- 
sons of  considerable  standing  and  knowledge  in  the  profession,  a  great  advantage  might  result 
from  a  reference  of  disputed  accounts  at  once  to  them — ^in  the  same  way  as  is  done  in  the  Court 
of  Chancerv  on  a  bill  and  answer  in  relation  to  executorship  accounts — and  on  the  registrar's 
report  the  Court  miffht  exercise  a  jurisdiction  upon  all  questions  of  law. 

685.  Would  you  leave  it  in  the  power  of  the  commissioners  to  decide  whether  the  messenger 
should  take  possession  or  not  ? — I  can  hardly  make  up  my  mind  as  to  the  time  at  which  the 
messenger  ought  to  take  possession ;  but  my  opinion  is,  that  if  a  debtor  becomes  in  reality  in- 
solvent oy  any  overt  act,  such  as  the  non-payment  of  his  acceptances,  the  authority  dught  to 
be  immediately  exercised ;  when  an  account  of  the  property  had  been  taken  by  the  messen- 
ger he  might  go  out,  on  good  security  being  given. 

686.  Do  you  think  it  would  be  necessary  to  do  that,  supposing  the  time  allowed  to  the 
bankrupt  to  show  cause  should  be  only  48  hours  ? — ^The  difficulty  is,  that  you  may  give  one 
man  a  week  when  you  cannot  give  another  48  hours ;  and  you  have  to  consider  the  cases  of 
men  who  owe  400/.  or  500/.,  as  well  as  of  others  who  owe  4,000/.  or  5,000Z. ;  you  have  all 
diffises  to  deal  with,  and  to  protect  the  trader  against  men  of  a  certain  class  you*  cannot  take 
possession  too  early. 

687.  What  proportion  of  bankruptcies  and  insolvencies  are,  in  your  opinion,  at  the  suit  and 
fiwr  the  benefit  of  the  bankrupt  or  the  insolvent  debtor? — ^The  Insolvent  Debtors'  Court  I  have 
bad  DO  practice  in  personally,  but  I  think  a  large  proportion  of  those  are  fraudulent. 

688.  Do  you  believe  there  is  one  commission  of  bankruptcy  hostile  out  of  fifty? — No;  and 
for  this  reason  I  should  be  glad  to  see  the  discretion  in  the  breast  of  the  commissioner,  as  to 
gnmtin^  the  certificate,  as  well  as  to  take  away  the  personality  of  the  objection  on  the  part  of 
the  creditor.  There  is  another  suggestion,  whether  the  commissioners  should  not  have  the 
power,  in  all  cases  in  which  they  thought  fit  to  exercise  it,  to  summon  the  creditors  with  a 
view  to  inquiring  whether  a  letter  of  licence  should  not  be  given  to  the  debtor.  I  had  a  case 
very  lately ;  a  most  respectable  man,  who,  from  disappointments,  required  time.  There  were 
not  more  than  10  creditors ;  they  all  gave  him  a  letter  of  licence  for  four  years,  except  one, 
who  took  proceedings  and  got  his  money,  to  the  prejudice  of  the  rest.  That  is  a  case  in 
which  I  think  a  letter  of  licence  might  very  beneficially  have  been  allowed. 

669.  Mr,  Commissioner  Law. — ^Would  it  not  be  difficult  to  exercise  that  sort  of  discretion 
m  case  the  creditors  did  not  attend  ? — If  the  creditors  are  summoned  and  will  not  attend  they 
eamiot  oon^lain.     If  this  gentleman  had  been  forced  into  the  Gazette,  they  would  never  have 

Ea  shilling,  for  he  depends  entirely  upon  his  income ;  he  has  given  a  security  to  pay  out  of 
income,  with  which  all  but  one  were  satisfied. 

690.  Mr.  Commissioner  Fonblanque. — ^The  law  of  debtor  and  creditor  presses  with  peculiar 
hardship  on  professional  men  ? — Very  heavily,  indeed ;  it  is  in  the  power  of  any  crcKlitor  to 
dcrtrciy  a  man. 

691.  Chairman. — ^You  are  aware  that  the  commissioners  have  power  to  summon  a  man,  and 
to  ask  whether  he  owes  money  to  the  bankrupt,  but  that,  though  he  may  confess  he  owes  the 
money,  they  have  no  right  to  compel  payment  ? — ^That  is  the  case ;  and  I  think  that,  on  con- 
fniiiion  of  tne  debt,  there  should  be  a  power  of  enforcement  of  it,  or  security  for  it.  I  would 
\mg  to  make  a  siu;gestion  with  respect  to  the  assignees  making  application  to  the  commis« 
Monors  before  th^  involve  estates  in  litigation. 

692«  Mr.  Commimtmer  Holroyd. — ^Would  you  wish  that  assignees  should  be  relieved  from 
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Bxamhittions.      wiy  responsibility  they  are  now  under,  by  having  the  sanction  of  the  Court  to  any  proceedings 

thev  take  ? — I  do  not  recollect  exactly  what  their  responsibilities  are. 

Ifr.Tfltae  Sewell,        693,  Applications  have  been  made  to  the  Lord  Chancellor  to  sanction  particular  proceed- 
fOth  Dec.  1839.      ings  in  some  fcases,  as  for  instance,  that  of  Chambers  ? — I  would  vest  in  the  commissioners  the 
power  of  ordering  or  preventing  litigation,  as  far  as  it  could  be  done. 

694.  Chairman, — In  the  case  of  persons  contending  that  there  was  property  of  theirs  taken 
by  the  assignees,  would  you  think  it  wrong  to  say  that  they  must  bring  their  actions  within 
six  months  ? — I  would  have  the  proceedings  quickened.  There  can  be  no  injustice  in  obliging 
a  party  to  try  the  question  immediately ;  great  injustice  is  done  to  a  body  of  creditors  by 
delay. 

D.  H.  Richardson,  Esq.,  examined. 

D.  H.  Richardson,       695.  Chairman. — You  are  one  of  the  registrars  of  the  Court  of  Bankruptcy  1 — I  am. 

^■^«  696.  In  your  judgment  would  it  be  advantageous  for  the  public  that  matters  connected 

with  the  estates  of  insolvents  and  bankrupts  should  be  administered  under  the  same  system  of 
law  ?— There  can  be  no  doubt  that  it  would  be  to  the  advantage  of  the  public  if  insolvents  and 
bankrupts'  estates  were  administered  under  the  same  system  of  law.  Mjr  difficulty  is,  how  to 
effect  this,  the  laws  of  the  court  so  widely  differ :  in  one,  at  the  passing,  if  the  debtor  gets  his 
certificate,  his  future  property  is  not  liable ;  in  the  other,  all  his  future  property  is  liable.  In 
my  x)pinion,  it  should  be  in  the  voice  of  the  creditors.  In  all  cases  the  debtor  should  have  a 
certificate  freeing  him  from  all  future  liability  on  the  forty-second  or  any  other  day  named,  if 
the  creditors  so  determine ;  in  this  way,  the  creditors  well  know  that,  on  the  day  appointed  for 
the  choice  of  assignees,  they  must  attend  if  they  wish  to  vote  in  that  choice :  so  they  ought  ta 
know  that,  if  they  wish  the  bankrupt  should  have  his  certificate,  they  should  attend  on  the  day 
appointed,  and  in  the  same  way  as  in  the  choice  of  assignees,  they  should  sign  a  proper  paper 
that  they  wish  the  man  to  have  his  certificate,  or  that  he  should  not ;  and  if  it  is  determined 
by  the  body  of  creditors  that  he  should  have  his  certificate,  he  ought  not  to  quit  court  without 
having  that  certificate  with  him,  for  it  appears  to  me  absurd  that  the  certificate,  after  being 
signed  by  the  creditors,  should  lie  for  21  days,  for  the  purpose  of  any  creditor  going  to  oppose 
it.  It  very  often  happens  that  all  the  creditors  have  signed  the  certificate,  then  there  are 
none  who  can  make  an  opposition  to  it,  and  yet  it  must  lie  for  21  days. 

697.  You  have  had  considerable  experience  in  bankruptcy  and  insolvency,  have  you  not  ?— 
I  have  had  considerable  experience  in  bankruptcy — I  have  had  none'  in  insolvency. 

696.  As  you  are  aware  of  the  objects  of  this  inquiry,  the  Commissioners  would  ask  whether 
you  are  prepared  to  make  any  suggestions  on  the  subjects  referred  to  this  commission  ? — I 
have  considered  the  matters  referred  to  in  the  questions  which  have  been  circulated,  and  am 
prepared  to  offer  some  suggestions.  I  am  of  opinion  that,  if  the  courts  were  united  in  one,  it 
should  be  governed  by  the  system  of  law  adopted  in  cases  of  bankruptcy.  I  do  not  pretend 
to  be  well  acquainted  with  the  practice  of  the  Insolvent  Debtors'  Court,  but  if  I  understand 
the  practice  correctly  the  debtor  files  his  schedule,  which  contains  an  account  of  all  his  pro- 
perty and  the  names  of  his  debtors  and  creditors,  but  the  creditors  do  not  come  before  any 
tribunal  to  swear  to  their  debts,  or  have  thrir  claims  investigated.  This  in  my  judgment  is 
bad  ;  the  same  system  should  be  adopted  as  in  bankruptcy,  and  then  much  fraud  would  be 
prevented.  I  think  no  man  should  undergo  imprisonment  at  all,  but  that  the  moment  he 
appears  before  the  Commissioners,  and  is  ready  to  make  cession  of  all  the  property  he  has, 
he  should  receive  from  the  Commissioner  a  protection  from  all  imprisonment  whatever ;  that 
immediately  on  his  making  that  cession  an  official  assignee  should  be  vested  with  his  pro- 
perty, and  the  debtor  should  be  subject  to  examination  upon  all  matters  connected  with  his 
estate  and  dealings — but  I  think  there  should  be  some  limit — and  that  unless  there  is  an  appear- 
ance of  available  assets  to  the  extent  of  thirty  or  forty,  or  fifty  pounds,  he  should  not  have  the 
benefit  of  the  bankrupt  laws.  I  think  if  an  official  person  be  put  into  possession  of  the  insol- 
vent's property,  the  giving  bail  for  his  appearance  might  be  dispensed  with,  as  I  think  it  is 
productive  of  perjury  and  tends  to  no  good.  That  ten  days  after  the  insolvent's  appearance, 
and  the  giving  him  his  protection,  an  assignee  should  be  chosen  under  the  estate — tturty  days 
afterwards,  he  should  attend  for  final  examination — and  the  parties  might  be  at  liberty  to  attend 
by  counsel  or  not,  as  they  thought  proper,  and  by  this  means  the  expenses  might  be  much  cur- 
tailed. The  Insolvent  Debtors  Court  in  my  opinion  is  loo  much  encumbered  with  drawing 
up  rules  and  orders  upon  every  occasion,  which  tends  to  increase  the  costs ;  the  orders  of  the 
Commissioners  might  be  prepared  by  the  attorney  as  in  cases  of  bankruptcy,  and  filed  on  the 

{iroceedings.  This  would  cut  away  many  difficulties  as  to  the  junction  of  the  two  courts, 
mprisonment  for  debt,  though  under  a  judgment,  appears  to  me  absurd ;  if  a  man  is  to  be 
incarcerated  from  his  family  under  a  judgment,  why  not  under  mesne  process?  The  man  says;, 
I  defended  the  action  because  I  thought,  before  judgment  was  obtained,  I  should  be  in  a  situa- 
tion to  pay  the  debt ;  I  am  disappointed,  but  I  am  willing  to  make  cession  of  all  I  have ;  and 
if  it  should  appear  clear  to  the  Commissioner  that,  pending  the  action,  he  has  not  wasted  tus 
property,  why  should  he  not  be  placed  in  the  same  situation  as  prior  to  the  action  ?  I  think  the 
funds  of  the  two  courts  should  be  placed  together,  for  the  payment  of  the  salaries  of  the  whole 
of  the  commissioners  and  officers.  I  think  that  the  commissioners  acting  in  London  ought, 
according  to  the  scale  I  have  in  my  hand  by  which  the  other  officers  are  paid,  to  have  2,0001. 
a-year  each — and  the  country  commissioners,  whoever  they  might  be,  should  have  1,500/,  I 
adopt  that  from  a  statement  which  I  know  to  be  official,  that  the  first  repstrar  of  the  Court  of 
Chancery  receives  a  salary  of  2,000/.  a-year;  the  second,  1,800/.;  tie  third,  1,800/.;  the 
fourth  and  fifth,  1,500/. ;  therefore  the  fifth  registrar  of  the  Court  of  Chemcery  recrives,  in  fiiet. 
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a  salary  ^ual  to  one  of  the  learned  commissioners  of  this  Court;  the  sixth  regbtrar  receives 
1,250/.     The  first  clerk  of  the  registrar  receives  a  salary  of  800L  a-year;  the  second,  800/.;  — 

the  thirds  600/. ;  and  the  fourth,  600/. ;  and  the  clerk  of  a  master  in  chancery  a  salary  q{   'B^l>»  RiohttdfOi^ 
1,000/.  a-year.    The  London  registrar,  I  think,  ought  to  receive  a  salary  of  1,000/.  a-year ;  ™^ 

the  country  registrars  800/.  a-year,  and  as  vacancies  occur  in  London,  either  as  commissioners  ^^  ^^•^  !•*•• 
or  registrars,  they  should  be  filled  up  from  the  country  according  to  seniority,  unless  some 
solid  reason  existed  to  the  contrary.  Then  there  is  always  something  to  look  forward  to  by 
the  country  commissioners  and  country  registrars,  as  rewards  for  their  exertions  in  different 
districts  of  the  country.  It  will  also  have  this  effect,  that  any  gentleman  acting  as  a  commis* 
sbner  in  the  country  would  be  continually  studying  and  keeping  up  his  knowl^ge  of  the  law, 
and  of  the  practice  of  the  court  in  London ;  it  would  be  an  inducement  to  him  to  do  that, 
whereas,  if  he  knew  he  was  to  be  fixed  or  stationary  in  the  country,  he  might  not  be  so  zealous 
ID  gaining^that  knowledge  as  he  otherwise  would.  With  regard  to  the  court  being  made  a 
Court  of  Kecord,  it  appears  to  me  absurd  to  suppose  that  any  good  can  be  effected  unlestt  the 
Courts  of  Commissioners  are  Courts  of  Record.  I  have  seen  so  many  irregularities  and  such 
shameful  conduct  on  the  part  of  persons  attending  the  court,  that  would  disgrace  even  a^  Court 
of  Requests,  that  unless  they  are  made  Courts  of  Record  matters  had  better  remain  as  they 
are.  To  give  the  Commi^ioners  more  labour  without  more  power  would  be  useless ;  and 
here  I  must  call  the  attention  of  the  Commissioners  to  the  language  of  the  merchants,  bankers, 
and  traders,  in  the  memorial  presented  by  them  to  the  Lord  Chancellor,  in  which  they  pray 
as  follows : — "^  That  further  and  more  extensive  powers  be  granted  to  the  learned  Commis- 
sionersy  which  will  enable  them  to  facilitate  the  business  of  the  court,  and  promote  the  interests 
c£  those  who  are  compelled  to  resort  to  it."  I  think  the  Commissioners  could  beneficially  to 
the  public  be  arbitrators  in  eight  cases  out  of  ten,  and  prevent  much  litigation ;  and  a  fee,  say 
of  3t,  4/.,  or  5/.  for  every  award  should  b^  p^^  into  the  general  fund.  1  think  that  a  single 
Commissioner  shoidd  in  all  cases  decide  as  they  do  now  on  disputed  proob ;  and  if  his  ju<^* 
ment  is  questioned,  he  should  adjourn  it  for  determination  by  the  other  three  Commissioners. 
In  this  I  suppose  the  Court  of  Bankruptcy  and  Insolvency  united,  and  four  Commissioners  and 
four  registrars  can  do  the  business  in  London ;  and  if  the  party  is  dissatisfied  with  his  decision  he 
should  adjourn  it  for  determination  by  the  other  three  Commissioners  as  an  appeal  court, 
before  whom  the  parties  might  attend  by  counsel  or  not,  as  they  thought  fit ;  and  if  this  decision 
was  unsatisfactory,  a  right  of  appeal  should  be  given  to  the  Chancellor,  or  such  other  person 
as  may  be  constituted  a  Court  of  Appeal  by  the  Government ;  but  I  would  not  have  a  party 
possess  that  right,  unless  he  gave  a  security  for  any  costs  which  may  be  incurred  in  con- 
sequence of  that  appeal,  if  disallowed.  I  am  very  decidedly  of  opinion,  and  I  have  heard 
ihat  expressed  repeatedly  by  very  many  persons  who  have  attended  the  Court,  that  it  is 
rather  wrong,  after  bein^  bowed  down  by  misfortune,  to  be  what  is  called  a  "  Bankrupt;" 
and  I  am  of  opinion  that  it  would  be  better  and  more  congenial  to  the  feelings  of  all  parties 
if  the  words  *'  Bankrupt"  and  "  Insolvent*'  were  disused  altogether,  and  the  insolvent  called 
the  *'  Debtor,'*  and  the  Court  called  the  "  Court  of  Commerce."  It  is  clear  that  all  the 
proceedings  from  the  beginning  should  commence  in  the  Court  of  Commissioners,  that  is,  the 
Court  of  Bankruptcy.  I  think  the  very  day  a  debtor  comes  into  the  Court  to  make  cession 
of  his  property,  a  man  should  take  possession,  and  if  a  person  is  summoned  to  show  cause 
why  he  should  not  be  adjudicated  a  bankrupt,  the  man  should  also  take  possession  instanter, 
hr  the  general  protection  of  the  .property  of  the  creditors.  ■  While  I  am  on  that  point  as 
regards  the  man  making  cession  of  his  property,  I  would  say  I  am  sat  is  Bed  I  can  show  to  the 
Commissioners  that  95  fiats  out  of  100  are  the  fiats  of  the  bankrupt  himself;  that  the  act  of 
bankruptcy  is  concocted  by  himself  and  the  solicitor  of  the  petitioning  creditor  or  his  own  soli- 
citor, and  this  is,  in  fact,  a  man's  making  cession  of  his  propeity  only  in  a  different  and  more 
expensive  form.  With  regard  to  the  certificate,  if  the  present  system  is  to  continue,  1  see  no 
reason  why  number  and  value  should  be  altered :  but  it,  as  I  before  stated,  seems  wrong 
that  it  should  be  lying  21  days  to  enable  a  creditor  to  petition  against  it,  when  probably,  as  is 
often  the  case,  all  the  creditors  have  signed  it,  and  there  is  none  therefore  to  petition  against 
it;  but  if  such  a  system  is  to  continue,  the  insolvent  should  be  at  least  protected  for  the  21 
days  from  being  taken  in  execution ;  but  I  would  alter  the  law^  and  let  it  be  a  settled  rule  that 
on  the  42d  day  it  is  the  duty  of  the  creditors  to  attend  and  say  whether  the  insolvent  shall 
have  his  certificate  or  not.  I  think  the  administration  of  an  insolvent's  property  under  a 
trust-deed  is  not  advantageous  to  the  creditors.  The  main  objections  to  trust-deeds  which  I 
entertain  are,  first.  That  there  is  no  power  of  examination  into  the  debts,  so  as  to  enable  the 
trustees  to  reject  improper  claims  or  fictitious  and  collusive  debts;  neither  is  there  any  pro- 
tection to  the  creditors  against  the  acts  of  the  trustees,  or  any  power  of  compelling  them  to 
aecount  for  and  divide  the  produce  of  the  estate,  without  the  expense  and  delay  of  a  suit  in 
equity.  I  have  myself  known  many  instances  where  the  main  object  of  creditors  was  to  be 
q>pomted  assignees  for  the  sole  purpose  of  possessing  themselves  of  the  assets  under  the 
estate.  It  b  true,  there  was  always  a  blank  left  in  the  choice  paper  for  the  name  of  the  person 
who  is  to  be  the  banker  of  the  estate ;  but  the  moment  the  assignee  was  chosen,  he  filled  it  up 
inth  the  name  of  his  own  banker,  and  thus  had  the  control  of  the  money  to  use  in  his  own 
6ade.  I  have  known  monies  thus  kept  for  years  in  their  hands  instead  of  being  divided 
among  the  creditors,  and  repeated  requests  have  been  made  to  the  Commissioners  privately 
to  have  the  parties  summoned,  in  order  that  the  creditors  might  receive  their  dividends. 
The  same    system  is  pursued    with    respect    to  trust-deeds,   and    though   I   have     less 

Cactical  experience  upon  that  subject  from  the  circumstance  of  trust-deeds  having  been 
.  B  frequent  under  the  old  system  of  the  bankrupt  laws,  I  have  Uttle  doubt  that  the  prin- 
cipal object  of  the  parties  promoting  trust-deeds  in  lieu  of  suing  out  a  fiat  is  to  avoid 
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the  necessity  of  payment  of  the  20/.  and  10I.>  ^  official  assignees'  charges,  and  to  have 
'-7-'  the  control  of  the  funds.     It  is  quite  a  common  thing  for  trustees,  whcnre  all  the  monies 

^^*  ^^*'^*^*"'  ^^  collected,  to  let  them  lie  in  their  hands.  I  well  remember  myscdf  a  case  about  thirteen 
n!?"  19  years  ago,  where  I  was  a  creditor  for  about  25/. :  a  gentleman  on  Ludgate-hill  was  the 
mh  Dte*  1839.  trustee;  it  had  been  standing  over  for  three  or  four  years,  and  no  steps  were  taken ;  I  made 
repeated  applications  to  know  when  the  money  was  to  be  divided,  if  any  there  was. 
I  received  many  evasive  answers  ;  at  last  I  resolved  to  put  it  to  the  test,  and  I  nled  a  bill  in 
the  Exchequer  arainst  that  trustee,  to  render  an  account  of  what  he  had  received  and  paid^ 
and  what  dividend  could  be  made.  In  less  than  a  fortnight  I  received  20^.  in  the  pound,  and 
the  costs  of  the  suit  in  the  Exchequer.  I  think  also,  as  a  means  of  protecting  the  general 
body  of  the  creditors  as  regards  trust-deeds,  that  all  the  solicitors*  bills  for  preparing  trust- 
deeds  should  be  liable  to  taxation  by  the  proper  officer  in  the  Court  of  Bankruptcy.  I 
believe  the  solicitors  themselves  woula  prefer  this  course.  I  am  of  opinion  that  there  should 
be  no  distinction  in  the  powers  given  to  the  Commissioners  of  either  Court,  with  respect  to 
punishment  of  fraudulent  debtors ;  their  powers,  in  my  judgment,  should  be  the  same.  I 
think  power  might  be  advantageously  given  to  the  Commissioners  to  decide  all  disputes  in 
relation  to  matters  brought  before  them,  where  the  parties  consent,  and  after  such  consent  is 
filed  on  the  proceedings,  all  parties  should  be  bound  as  by  the  judgment  of  a  superior  court, 
but  this,  of  course,  would  be  useless,  unless  the  court  were  a  Court  of  Record.  I  can  speak 
from  experience  when  I  state  that  where  there  b  no  evidence  of  a  debt  beyond  that  of  the 
oath  of  the  creditor,  it  should  not  be  admitted ;  but  I  should  be  disposed  to  admit  as  corro- 
borative evidence  much  that  would  not  be  received  in  courts  of  law,  such,  for  instance,  as 
entries  in  the  creditors*  books  made  by  himself,  if  there  were  nothing  to  throw  discredit  as  to 
their  being  bond  fide  entries.  It  is  incumbent  on  all  persons  in  trade  to  keep  books  of 
account,  and  therefore  it  would  be  proper  that  they  should  be  compelled  to  furnish  a  cash 
account  for  some  specific  period — perhaps  the  last  twelvemonths  would  be  a  proper  period — 
but  if  the  courts  were  united,  there  would  be  a  great  number  of  cases  come  before  it  for 
adjudication,  where  the  parties  had  not  been  in  trade,  and  were  not  in  the  habit  of  keeping 
accounts  of  their  receipts  and  expenditure,  and  in  such  cases  it  would  appear  impracticable  to 
furnish  such  an  account  upon  which  any  dependence  could  be  placed.  As  regards  the 
administration  of  the  bankrupt  laws  in  the  country,  I  observe  it  forms  a  veiy  prominent  part 
of  the  memorial  presented  by  the  merchants,  bankers,  and  traders  to  the  Lord  Chancellor, 
in  which  they  state  *^  that  the  bankrupt  laws  in  the  country  are  also  partially  and  imperfectly 
administered,  for  your  memorialists  have  been  informed  that  in  a  country  commission,  under 
which  four  partners  were  jointly  interested,  one  partner  was  the  petitioning  creditor,  a  second 
was  an  actmg  conunissioner,  a  third  was  the  solicitor  to  the  Commission,  and  the  fourth  was 
the  sole  assignee.'*  If  the  system  of  administering  the  laws  in  London  has  merit,  I  would 
ask  why  it  should  not  be  acted  upon  in  the  country.  In  London  those  taws  are  administered 
by  barristers  of  high  legal  attainments,  and  the  bankrupt's  property  is  protected  by  the  official 
assignee — whilst  in  the  country,  the  old  system  is  at  work,  and  the  assets  of  the  bankrupt's 
estate  left  at  the  mercy  of  the  creditors'  assignees.  It  may  be  said,  that  if  the  parties  in  the 
country  do  not  complain,  they  do  not  want  the  London  system  ;  but  I  ask,  Will  the  country 
commissioners  complain  ?  Of  course  not — they  will  only  complain  of  any  alteration — being . 
well  satisfied  with  tnings  as  they  are.  Will  the  country  attorneys  complain  ?  Certainly  not — 
for  they  get  now  a  vast  deal  more  money  than  they  would,  if  tneir  costs  were  regularly  taxed 
by  an  officer  of  the  court ;  and  surely,  those  men  who  are  always  anxious  to  get  appointed 
assignees  under  estates  will  not  complain,  because  they  have  always  large  sums  hi  hand,  and 
are  keeping  them  from  their  proper  cnannels.  I  will  suppose,  for  instance,  that  the  two  courts 
were  united ;  if  they  were,  that  would  make  ten  commissioners  of  the  joint  court.  I  appre- 
hend that  four  of  the  London  Commissioners  (who  should  be  called  judges),  with  tnM^ir 
assistants,  could  do  the  business  for  the  London  district,  and  which  would  include  the  following 
places.  It  must  be  borne  in  mind  that  one  part  of  the  prayer  of  the  memorial  of  die  bankers 
and  merchants  is  an  extension  of  the  London  district.  I  would  include  in  the  London  district, 
Sussex,  Essex,  Kent,  Surrey,  Buckinghamshire,  Hertfordshire,  Berkshire,  Hampshire, 
Cambridgeshire,  Oxfordshire,  Bedfordshire,  Northamptonshire,  Huntingdonshire,  Suffolk,  and 
Norfolk.  The  extreme  distance  would  not  exceed  108  or  110  miles— mere  would  then  be  six 
Commissioners  at  liberty.  I  would  re^>ectively  suggest  that  one  should  be  placed  at 
Liverpool  or  Manchester,  one  at  Warwick,  one  at  Bristol,  one  at  Exeter,  one  at  York,  and  one 
at  Hull,  or  such  other  places,  as  persons  better  acquainted  with  the  circuits  than  I  am  might 
arrange.  Each  of  these  Commissioners  should  have  an  assistant,  and  an  usher,  together  with 
such  a  number  of  official  assignees  as  might  be  deemed  necessary;  but  I  should  say,  decidedly^ 
that  those  official  assignees  should  be  totally  unconnected  with  any  solicitors  or  parties  in  the 
country  district,  and  should  be  selected  in  London,  in  order  to  prevent  anything  like  collusion  ; 
and  I  should  also  respectively  submit  that  the  first  duties  of  the  country  commissioners  should 
be  the  examination  and  investigation  of  old  estates,  and  I  anticipate  upwards  of  2,000,000/. 
would  be  obtained  b^  their  exertions.  This  should  be  remitted  by  the  official  assignee  to  the 
Accountant-general  in  London,  to  be  by  him  invested,  subject  to  division,  amongst  the  creditors. 
As  re|;ards  the  questions  propounded,  that  is  all  I  have  to  say  upon  the  subject.  The  point 
to  which  I  have  next  turned  my  attention  is  as  to  the  Commissioners  in  London.  I  feel 
satisfied  from  experience  that  the  following  system  would  work  well  for  the  benefit  of  the 
^  j)ublic — ^The  four  Commissioners  to  sit  separately  in  distinct  courts  for  the  ordinary  transac- 
tion of  business ;  their  four  assistants  in  separate  courts ;  the  Commissioners  to  adjudicate^ 
ake  private  meetings,  and  hear  disputed  points;  their  assistants  to  attend  to  all  the  other 
routine  of  business  conducted  in  the  Court*     In  a  communication  I  made  some  time  since  to 
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Mr.  Visard,  I  proposed  the  plan  of  the  registrars  sitting  in  separate  Courts  and  attending  to      Examinations, 
the  ordinary  business,  and  he  replied,  "  My  objection  to  your  plan  of  a  registrar  sitting  to  -7^ 

work  a  fiat,  with  a  commissioner  sitting  to  settle  disputed  pdnts  in  another  place  is  this, — to    ^*  I^- Richardson^ 
do  thb  you  must  advance  the  rank  and  duties,  and  with  them  the  salaries  of  the  registrars."  ,J^'* 

In  reply  to  this,  I  stated  then  as  I  do  now,  that  it  docs  follow  of  course  that  if  a  man  has  ^^*"  ^*^-  ^®^^* 
more  duties  to  perform,  whether  a  commissioner  or  in  whatever  character  he  may  be,  he 
should  be  better  paid,  and  that  the  title  of  deputy-registrar  should  be  changed  to  that  of 
assistant-commissioner— the  word  deputy  at  all  events  l^t  out— in  order  that  he  might  be 
entitled  to  greater  respect,  which  would  be  necessary,  because  he  would  then  have  to  main- 
tain his  own  dignity,  whereas  now,  it  must  be  remembered,  he  is  sitting  under  the  protection 
^  the  commissioner.  As  regards  appeal,  if  a  party  is  dissatisfied  with  the  decision  of  a 
single  commissioner,  I  think  he  should  be  at  liberty,  on  depositing  the  expense  of  a  meeting, 
to  have  the  matter  heard  by  way  of  appeal  before  a  court  consisting  of  the  three  other  com- 
missioners or  judges,  and  if  still  dissatisfied,  he  should  have  the  power  of  appeal  to  the 
Chancellor,  subject  to  the  same  regulations  as  now  exist  with  respect  to  appeals  from  the 
Vice-Chancellor's  decisbns.  In  the  communication  I  made  to  Mr.  Vizard,  in  January,  1838, 
I  particularly  i>ointed  out  the  necessity  of  an  uniform  system  of  taxation,  and  I  then  sug- 
g^ted  for  this  purpose  the  appointment  of  one  person  to  tax  all  the  bills  in  bankruptcy. 
5niis,  however,  it  would  be  impossible  for  one  person  to  transact,  and  I  would  recommend 
that  two  masters  of  the  court,  or  taxing  officers,  should  be  appointed,  by  whom  all  bills  of 
costs  and  fees  whatever,  charged  upon  debtors*  estates,  whether  solicitors,  messengers, 
auctioneers,  or  accountants,  should  be  taxed,  and  that  no  payment  of  such  costs  be  allowed 
to  be  made  by  the  official  assignee  without  production  of  the  allocatur  of  one  of  these  officers. 
To  this  suggestion  Mr.  Vizard  replied,  *'  I  am  satisfied  that  a  taxing  officer  for  the  whole 
kingdom  would  foe  desirable."  And  in  1837,  a  bill  was  brought  into  Parliament  by  the 
Attorney-Genera],  in  which  there  was  a  clause  authorizing  **  the  appointment  by  the  Chan- 
cellor of  one  or  more  of  the  registrars  of  the  court  to  be  the  taxing  officers ;"  and  that  every 
bill  thiougbout  the  country  should  be  sent  up  to  London  to  be  taxed  by  him,  as  is  the  case 
now  in  the  Insolvent  Debtors'  Court.  As  regards  the  trading  and  act  of  bankruptcy,  it 
frequently  happens  that  the  witness  to  prove  them  is  a  creditor,  and  the  solicitor  pays  him, 
say  lOZ.,  and  charges  it  in  his  bill.  Many  of  the  courts,  I  believe,  allow  it,  but  see  what  a 
door  it  opens  to  fraud.  A  low  attorney  (and  there  are  many  in  this  metropolis)  says  to  a 
servant  of  the  bankrupt,  *^  Say  he  owes  you  10/,,  I  will  charge  it  in  my  bill  as  paid,  and  we 
will  divide  it  between  us."     In  fact,  let  it  be  once  established  as  a  principle  that  these 

Syments  will  be  allowed  as  a  matter  of  course,  and  they  may  as  well  say  ttiey  have  paid 
L  as  one  shilling.  Now,  to  remedy  this,  I  should  suggest,  let  clerks,  shopmen,  and 
servants  of  every  description  be  good  witnesses,  whether  there  is  money  due  to  them  or  not. 
Here  I  would  take  the  liberty  of  observing  on  a  decision  of  the  Court  of  Review,  in  which 
tbey  have  declared  that  where  a  debt  is  due  to  trustees  vnder  a  marriage  settlement  or  will, 
the  whole  of  the  trustees  must  attend  to  prove  the  debt.  If  this  be  a  good  decision,  and  the 
law  be  so,  I  would  respectfully  submit  that  the  law  ought  to  be  altered,  and  that  one  trustee 
should  be  adpiitted  to  prove  in  the  same  manner  as  one  partner  is  admitted  to  prove  a  debt 
due  to  his  firm.  I  do  not  think  what  I  am  about  to  state  would  come  under  the  scope  of 
the  commissioners  here,  but  when  there  was  arrest  on  mesne  process  there  were  many  ways 
in  which  a  man  could  be  relieved  from  Whitecross-street  prison  by  the  Thatched  House 
l*avern  subscription,  and  large  sums  of  money  left  by  benevolent  individuals,  &c.  I  fancy 
tbey  amount  to  many  thousands  a-year.  Now  that  tlie  arrest  on  mesne  process  is  disposed 
of,  I  do  not  know  what  is  done  with  the  money  ;  but  if  that  comes  within  the  scope  of  this 
Commission,  I  would  submit  it  to  the  consideration  of  the  Commissioners,  in  order  that  such 
fimds  may  be  properly  appropriated. 

699.  What  inconvenience  would  there  be  in  the  registrar  sitting  in  court,  as  he  does  now, 
and  looking  to  the  proofs  of  debts  in  the  same  court  with  the  commissioner  ? — ^The  division 
is  a  point  I  hardly  know  how  to  get  over.  If  a  man  says,  *'  I  dispute  the  debt,*'  my  answer 
would  be,  "  Does  it  affect  the  choice  ?"  if  it  does,  you  must  go  before  the  commissioner.  One 
cbjection  I  have  to  the  present  mode  of  doing  it  is,  that  the  commissioner  is  more  inter- 
rupted than  if  he  was  sitting  in  his  own  court  attending  to  the  private  meetings  and  deciding 
upon  the  points  which  arose. 

[The  Witness  withda'ew.'\ 
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Tuesday,  7th  January,  1840. 

J 

Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Charles  Farebrotker,  Esq.,  and  Alderman,  examined 

Bxisunations.  ^^^'  Chairman, — You  are  an  alderman  of  the  city  of  London? — I  am. 

—       '  701.  And  also  an  auctioneer  in  considerable  business? — I  am. 

Chas.  Ftoebrother,       702.  In  your  judgment  would  it  be  advantageous  for  the  public  that  the  estates  of  insol- 
Afq. and  Aldennan,  ygnts  and  bankrupts  should  be  administered  under  the  same  system  of  law? — I  am  clearly  of 
7th  Jannaiyy  1840.    opinion  that  the  estates  of  bankrupts  and  insolvents  should  be  administered  under  the  same 
system  of  law. 

703.  Do  you  think  the  system  of  law  now  pursued  in  the  courts  of  bankruptcy  in  London, 
or  the  system  now  pursued  in  the  Insolvent  Debtors'  Court,  should  be  adopted  in  both,  or 
would  you  suggest  any  other  system  ? — I  consider  the  system  under  bankruptcy  preferable  ; 
the  liability  of  an  insolvent  to  have  his  future  effects  seized  (after  having,  at  the  time  of  taking 
the  benefit  of  the  Insolvent  Act,  surrendered  all  he  then  possessed)  is  oppressive,  and,  in  my 
opinion,  anything  but  just  and  correct. 

704.  Do  you  think  the  system  pursued  in  bankruptcy  applies  to  the  cases  of  all  insolvent 
debtors,  supposing  the  number  to  continue  as  they  are  at  present — there  being  in  the  last  year 
about  1,859  ? — ^The  opinion  I  have  given  on  the  question  is,  that  any  person  finding  himself 
insolvent  should  be  at  liberty  to  file  nis  schedule  in  the  Court  of  bankruptcy  with  the  proper 
officer  of  the  Court,  who  should  give  a  certificate  exonerating  the  insolvent  from  imprison- 
ment ;  this  would  relieve  the  poor  debtor's  mind  at  once — place  at  the  disposal  of  his  creditors 
all  his  effects,  instead  of  being  wasted  in  expenses — and  enable  him  to  pursue  his  avocation  for 
the  benefit  of  his  family. 

705.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  in  all  cases  the  debtor 
should  be  enabled  to  make  a  cession  of  his  property  when  he  feels  himself  insolvent,  and 
submit  himself  to  the  Court? — That  question  I  consider  I  have  already  answered. 

706.  Are  you  of  opinion  that  the  courts  of  commissioners  ought  or  ought  not  to  be  Courts 
of  Record,  and  that  they  should  or  should  not  have,  in  the  first  instance,  all  the  powers  now 
exercised  in  bankruptcies  subject  to  appeal  ? — I  think  a  new  Court  ought  to  be  constituted, 
by  adding  a  gentleman  of  general  mercantile  knowledge  to  assist  each  commissioner  in  the 
investigation  of  claims,  and  it  ought  to  be  a  Court  of  Record. 

707.  In  case  of  appeal,  ought  the  party  to  give  security  for  the  costs  of  appeal  in  case 
judgment  on  appeal  should  be  given  against  him  ? — My  opinion  is,  that  the  party  appealing 
should  either  give  security  for,  or  deposit  a  sum  of  money,  to  cover  costs ;  but  that  such 
amount  should  be  limited,  say  to  £10,  or  whatever  sum  might  be  thought  proper. 

708.  In  your  opinion,  would  it  be  advisable  that  the  name  of  the  Court  should  be  altered, 
and  that  it  should  be  called  the  Court  of  Commerce  ?-t-I  think  the  name  of  the  Court  of  no 
consequence. 

709.  Will  you  state  your  opinion  whether  all  the  proceedings  ought  to  commence  in  the 
Court  of  the  Commissioners  without  a  previous  fiat  ? — If  the  question  means  whether  the  fiat 
should  originate  with  the  Court  of  Commissioners,  I  think  it  should  not  only  originate  but 
continue  with  them,  subject  to  appeal  to  the  higher  court. 

710.  In  case  of  a  party  being  compelled  to  come  into  the  Court,  ought  he  to  have  an 
opportunity  to  defend  himself  before  a  messenger  enters  into  possession  of  his  property  ? — 
The  filing  of  a  schedule  of  creditors  and  liabilities  should  be  accompanied  by  an  inventory  of 
the  insolvent's  or  bankrupt's  effects,  and  he  should  be  liable  to  severe  punishment  if  he  did 
not  deliver  the  same  up  to  his  assignee.  A  messenger  being  sent  into  possession  appears  to 
me  to  be  an  unnecessary  and  wasteful  expense;  the  man  put  into  possession  only  receives 
enough  for  his  support,  and  the  messenger  did  at  one  time  take  the  extra  charges  and  make  a 
bargain  with  some  broker  to  allow  him  the  messenger  half  his  the  broker's  charges;  and  if 
the  broker  procured  the  sale,  then  the  messenger  took  the  whole  of  those  charges. 

711.  Should  any  alteration  in  your  opinion  be  made  as  to  giving  certificates  as  to  number 
and  amount  of  creditors,  and  if  imprisonment  continue,  should  not  a  debtor  be  protected  for 
the  21  days  that  take  place  before  affirming  certificate? — No  man  ought  to  be  imprisoned 
an  hour  who  surrenders  to  his  creditors  all  he  possesses;  the  expense  of  the  certificate  should 
be  reduced,  and  when  the  commissioners  were  satisfied  that  his  failure  was  the  consequence 
of  misfortune,  paid  for  out  of  the  estate,  and  the  signature  of  the  commissioner  to  the  passing 
of  the  bankrupt's  accounts  should  be  considered  as  the  allowance  of  the  certificate. 

712.  Ought  the  emolument  of  official  assignees  to  be  paid  out  of  a  joint  fund  or  out  of 
each  estate? — I  think  the  official  assignees  should  be  paid  from  the  estates  of  bankrupts  ; 
each  official  assignee  having  suitable  offices  within  the  Bankrupt's  Court,  and  also  the 
expense  of  clerks  being  gtiaranteed  to  them. 

713.  Is  it  more  advantageous  for  the  creditors  that  an  insolvent  debtor's  property  should 
be  administered  under  the  courts  of  commissioners  or  under  trust-deeds? — I  should  think  that 
the  majority  of  creditors  ought  to  determine  whether  the  affairs  should  be  administered  under 
the  commissioners  or  under  a  trust-deed. 

714.  Ought  a  power  to  be  given  to  the  commissioners  to  punish  fraudulent  debtors  in  the 
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way  as  they  are  now  punished  by  the  Insolvent  Debtors'  Court  ? — ^The  commissioners 
should  certainly  have  the  power  by  the  mode  in  which  certificates  were  granted.  ^.^-^ 

715.  Ought  the  commissioners  to  have  power  to  decide  disputes  between  assignees  and  all   Ohu.  FaiebrQlhir« 
persons  as  to  matters  concerning  bankrupts'  estates  when  the  parties  consent  ? — There  can  be  ^"^'  ^^  AM«mM% 
BO  doubt  of  the  advantage  resulting  &om  the  conunissioners  having  power  to  settle  disputes ;    ^^  3umuff  164i» 
and  the  adding  of  a  gendeman  of  general  mercantile  knowledge  to  each  Court  would  mate- 
rially assist  the  commissioner  in  his  decision. 

716.  Ought  a  debt  to  be  admitted  to  proof  when  there  is  no  evidence  but  that  of  the  cre- 
ditor or  of  the  bankrupt  ? — I  presume  the  question  refers  to  bilb  of  exchange.  Either  the 
bankrupt's  or  insolvent's^  or  the  creditor's  books  or  papers,  would  show  whether  any  debt 
existed. 

717.  You  think  further  evidence  ousht  to  be  required? — ^Yes;  if  a  man  was  to  discount  a 
bill,  he  would  have  an  entry  in  his  oieck-book,  and  it  would  i^pear  what  he  paid  afta* 
dedfucting  the  discount 

718.  Supposing  you  found  that  the  parties  kept  no  account,  and  there  was  no  evidence  but 
the  oath  of  the  bankrupt  and  the  creditor,  would  you  admit  it? — No;  I  do  not  think  such  a 
circumstance  possible. 

719.  Ou^ht  the  debtor  in  all  cases  to  be  compelled  to  deliver  a  cash  account  of  the  last 
year  ? — This  is  certainly  material. 

720.  Have  you  considered  the  best  mode  of  extending  the  practice  of  the  London  com* 
missionerB  to  the  country  fiats? — I  consider  that  all  the  great  towns,  such  as  Liverpool, 
Manchester,  Leeds,  Bristol,  and  Exeter,  should  have  a  resident  commissioner  or  com- 
missioners. 

721.  Would  it  be  right  that  the  adjudication  of  the  bankruptcy  should  take  place,  as  at 
present,  without  notice  to  the  party,  or  should  the  supposed  bankrupt  be  heard  before  he  be 
declared  a  bankrupt? — ^A  petitioning  creditor  being  liable  for  his  conduct  to  the  bankrupt 
in  the  event  of  the  adjudication  of  the  bankruptcy  not  being  confirmed  upon  appeal,  I  am  of 
opinion  a  fiat  should  issue  in  the  first  instance  ex  parte,  the  same  as  an  injunction  is 
issued. 

722.  Mr.  Commissioner  Law. — ^Would  you  have  it  gazetted  ex  parte? — Yes,  there  is  no 
objection  to  that.  The  petitioning  creditor  is  liable  for  the  consequences ;  the  man  may  go 
abroad,  or  I  would  Gazette  it  after  the  docket  was  struck,  if  that  is  the  mode  of  expression — 
the  bankrupt  being  summoned  to  answer  before  he  was  gazetted :  if  he  was  within  the  power 
of  a  siuoomons,  I  would  summon  him  before  he  was  gazetted. 

723.  You  have  in  your  hand  the  list  of  questions  which  has  accompanied  the  invitation  to 
you  to  give  evidence? — I  have. 

724.  You  have  referred  to  all  but  the  first  three  questions — will  you  have  the  goodness  to 
state  the  forms  of  those  questions? — ^The  first  question  is,  "Whether,  in  your  opinion,  it 

would  be  advantageous  for  the  public  that  the  estates  of  insolvents  and  bankrupts  should  be  * 

administered  under  the  same  system  of  law  ?"     The  second  is,  *^  Whether,  supposing  you  are 

of  opinion  that  they  ought  to  be  administered  under  the  same  system  of  law,  the  system  now 

pursued  in  the  Courts  of  Bankruptcy  in  London,  or  the  system  now  pursued  in  the  Insolvent 

Debtors',  should  be  preferred?*'     The  third  is,  "  Supposing  you  to  be  of  opinion  that  the 

system  of  the  Court  of  Bankruptcy  is  to  be  preferred,  whether,  in  your  opinion,  that  system 

could  be  applied  to  the  cases  now  administered  in  the  Court  of  Insolvent  Debtors,  unless  a 

debtor,  when  he  feels  himself  insolvent,  may  cede  his  property,  and  submit  himself  to  the 

court ;  and  whether,  in  order  to  enable  the  system  to  work,  it  would  not  be  expedient  to 

abolisli  imprisonment  for  debt  in  all  cases  ?" 

725.  Do  you  intend  that  the  cession  should  extend  to  all  cases  in  the  world,  or  only  to 
traders? — 1  should  say  to  all  cases  in  the  world. 

726.  Do  you  think  it  desirable  the  law  should  afford  a  facility  to  all  persons  not  trading, 
for  seeking  a  process  by  which  they  may  get  rid  of  their  debts  ? — Certainly.  I  would  take 
the  liberty  of  adding  that  I  think  the  law  ought  to  compel  all  persons  who  are  in  prison  to 
come  before  the  commissioners,  and  to  deliver  a  schedule  of  their  effects,  or  to  subject  them 
to  severejpenalties  for  not  doing  so.     I  refer  to  those  who  confine  themselves  in  prison. 

727.  That  is  the  case  now  to  a  certain  extent  you  are  aware  ? — It  is. 

728.  The  draft  of  the  last  Bill  first  gave  the  penalty  of  transportation  for  not  filing  the 
tcliedule ;  that  was  struck  out,  and  nothing  was  substituted  ? — Just  so. 

729.  You  think  it  is  oppressive  that  in  any  case  the  law  should  have  power  over  future 
.  effects  ? — Certainly. 

730.  What  do  you  think  of  this  case — ^A  gentleman  who  is  discharged  in  the  Insolvent 
Debtors'  Court,  and  who  having  five  or  six  thou&and  pounds  debt,  eighteen  months  afterwards 
most  unexpectedly  comes  into  a  very  large  landed  property,  and  a  very  great  accumulation  of 
personalty — do  you  think  it  just  that  there  should  be  no  power  existing  to  compel  him,  out  of 
that  property,  to  pay  the  five  or  six  thousand  pounds? — 1  think  his  integrity  of  mind,  if  that 
property  belonged  to  him,  would  lead  him  to  pay  his  debts ;  but  I  think  a  case  of  that  sort, 
ttough  it  may  be  put  as  one  case,  ought  not  to  be  put  as  a  general  rule  for  guiding  the  pro- 
perty of  other  persons. — A  man  is  unfortunate  in  trade;  one  man  is  fortunate  because  another 
man  is  unfortunate.  If  every  man  could  succeed  in  his  speculation  there  would  be  no  bank- 
niptcy ;  but  where  a  man  is  unfortunate,  and  has  given  up  everything  he  had,  I  think  his 
fiitnre  efforts  ought  not  to  be  paralyzed  to  pay  past  debts. 

731.  Chairman. — Probably  your  experience  leads  you  to  know  whether  a  sum  of  50/. 
iODMtimes  decides  whether  a  man  is  to  be  as  rich  as  Rothschild  or  poor  as  a  beggar? — Cer- 
tainly, that  DMiy  be  the  case  sometimes. 
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jboomiiaiioiif.  732.  Probably  you  think  the  public  suffer  greatly  by  clouds  banging  over  persons  ?— Yes, 

m,,^       '      the  efforts  of  the  man  are  paralyzed,  and  he  cannot  look  with  comfort  on  his  family,  when  he 

€Am».  Fiurebrother,  knows  that  if  he  labours  with  honest  industry  and  succeeds,  the  fruits  of  it  are  subject  to  the 
>q.  and  Alderman,  payment  of  his  past  debts. 

^llbJannaiy,  1840.  733.  Mr.  Commissioner  Late- — Does  your  objection  apply  to  the  state  of  an  uncertificated 
bankrupt,  who,  all  his  life,  will  be  incapable  of  holding  a  horse  or  a  chair,  or  to  the  case  of  a 
discharged  insolvent,  whose  future  effects  can  only  be  touched  after  due  inquiry  by  a  com- 
petent tribunal? — It  applies  to  both ;  it  applies  to  the  bankrupt,  because,  by  my  evidence,  I 
have  taken  the  liberty  of  suggesting  that  if  the  commissioners  are  satisfied  with  the  bankrupt's 
account  he  ought  to  be  certified,  and  ought  not  to  be  liable  either  to  the  caprice  or  the  want 
of  kindness  of  a  certain  number  of  his  creditors  to  keep  him  out  of  his  certificate.  I  think  a 
man  who  surrenders  all  he  has  to  the  satisfaction  of  the  commissioners  ought  to  have  his 
certificate;  and,  as  far  as  relates  to  an  insolvent  debtor,  I  think  it  is  cruel  and  hard  to  take 
his  future  property ;  one  case  I  submit  must  not  be  taken  as  a  general  rule.  If  a  man  was 
^ititled  to  a  reversion  at  the  time  of  taking  the  benefit  of  the  Act,  that  reversion  would  be  sold 
and  come  into  the  hands  of  the  creditors ;  and  if  they  could  afford  or  agree  to  keep  the  rever- 
sion till  they  came  into  possession,  by  death  of  the  tenant  for  life,  they  would  be  paid,  and  the 
bankrupt  would  benefit  by  any  surplus. 

734.  Do  you  suppose  the  case  put  is  a  solitary  case? — I  am  not  aware  of  such  cases  being 
frequent. 

735.  Would  you  allow  the  operation  to  be  productive  of  the  benefit  of  a  cession  to  those 
parties  who  have  nothing  to  cede  ? — Certainly ;  if  a  man  is  in  prison,  and  has  nothing  to  give 
up,  if  he  satisfies  the  commissioner  that  he  has  nothing  to  give  up,  I  think  he  should  be 
liberated. 

736.  In  that  case,  would  you  allow  every  gentleman  who  has  debts,  and  no  means  of  payinfir 
them,  to  apply  for  a  cessio,  with  a  view  to  get  his  liberation  from  those  debts? — Certainly  I 
would;  ana  I  would  on  this  principle,  mat  I  think  tradespeople  would  be  much  more 
cautious  in  the  credit  they  give,  and  much  more  fair  in  their  charges  to  that  description  of 
people. 

737.  Chairman. — ^You  were  asked  whether  you  thought  it  would  be  right  that  a  creditor 
should  have  the  power  of  summoning  his  debtor  before  a  judffe  without  reference  to  insol^ 
vency  or  bankruptcy,  and  that  if  the  debtor  admitted  the  debt,  ne  should  be  submitted  to  the 
court,  but  if  he  denied  the  debt,  the  party  should  sue  him ;  does  it  strike  you  that  that  would 
greatly  put  an  end  to  the  delay  and  expense  of  recovering  debts,  and  what  disadvantage  do 
you  see  likely  to  arise  from  it  r — ^That  is  a  very  important  question ;  for  a  man  may  summcm 
me  for  a  debt  of  100/.,  and  it  may  be  mconvenient  to  me  to  pay  that  debt  to-day,  but  I  may- 
have  the  prospect  of  paying  it  in  four  or  five  days.  If  he  chooses  to  issue  any  proceedinfi^  at 
law  against  me  that  is  his  concern,  I  cannot  help  it ;  but  it  would  be  hard  that  I  should  be 

•  summoned  before  a  commissioner,  and  be  called  upon  to  answer  such  a  claim  at  the  instant, 

when,  bythe  delay  of  four  or  five  days,  I  miffht  have  the  means  of  discharging  the  debt. 

738.  The  judge  cannot  make  you  pay  it  mstantly  ? — No,  that  1  am  aware  of:  but  my  ob- 
jection is  this — if  one  man  summons  another,  it  spreads  all  over  the  world,  and  that  man's 
credit  may  be  destroyed  by  that  one  summons ;  there  is  something  a  little  inquisitorial  in  it. 

739.  Before  the  law  was  altered,  it  was  in  every  man's  power  to  arrest  his  debtor? — ^Yes, 
and  the  man  eave  bail  if  he  did  not  fee  the  officer. 

740.  That  mjured  his  credit  ? — Certainly  it  did. 

741.  What  can  be  more  just,  than  that  a  creditor  should  be  enabled  to  get  out  of  the 
debtor  sown  mouth  that  he  owes  the  money  ? — I  am  not  clear  that  a  man  is  always  to  be  made 
evidence  against  himself:  suppose  he  swears  that  he  does  not  owe  it,  not  having  had  an  op- 
portunity of  consulting  his  solicitor  as  to  his  legal  liability.  In  the  Court  of  Requests,  a  man 
may  summon  for  any  small  sum  of  money :  when  it  becomes  a  larger  sum  of  money,  it  is  a 
matter  generally  of  contract  of  some  kind,  and  why  I  think  the  proceedings  suggested  would 
be  productive  of  great  inconvenience :  suppose  a  man  to  have  large  mercantile  pursuits,  and 
that  he  is  sununoned  before  a  Commissioner  to  answer  whether  he  owes  a  hundred  pounds  or 
not,  the  very  knowledge  of  that  on  the  Exchan^  may  destroy  his  credit. 

742.  Would  not  an  action  brought  against  nim  have  the  same  effect  ? — No,  that  is  not  a 
.  matter  of  so  ^eat  notoriety. 

743.  If  a  debtor  has  a  summons  served  upon  him  to  appear  before  the  judge,  what  neces- 
sity is  there  that  it  should  be  known  to  any  personsj^  except  the  creditor,  the  debtor,  and  the 
judge  ? — If  it  is  limited  to  a  certain  sum  of  money,  it  may  do  good ;  but  I  cannot  bring  my 
mind  to  the  conviction  that  it  would  not  be  attended  with  danger.  If  I  am  asked  whether,  ia 
the  case  of  insolvency  or  bankrupcy,  a  debtor  to  the  one  or  the  other  should  not  be  summoned 
and  be  bound  to  answer  a  Question  whether  he  owes  the  debt  or  not,  1  should  say  he  should^ 
but  that  if  it  is  intended  that  a  supposed  creditor  should  have  the  power  of  coming  to  this 
court,  and  summoning  all  his  debtors,  and  the  court  to  compel  answers  on  pain  of  being  com- 
mitted, I  should  say  no,  I  consider  that  a  very  dangerous  power. 

744.  Do  you  think  it  would  be  advisable  that  there  should  be  auctioneers  appointed  by  the 
Court  of  Insolvency  or  Bankruptcy,  or  that  it  should  be  left  as  it  is  now  for  the  assignees  to 
select  their  own? — I  have  no  doubt  that  the  mode  of  taking  inventories  under  bankrupt- 
cies was  anything  but  proper,  and  I  some  years  ago,  at  the  request  of  Mr,  Pensam,  the  secre- 
tary in  bankruptcy  of  Lord  Eldon,  did  propose  to  him  a  plan  for  the  taking  of  inventories,  the 
purport  of  which  was,  that  there  should  be  proper  persons  appointed  to  take  inventories^  who 
understand  the  nature  of  the  bankrupt's  effects,  because  if  a  person  is  sent  from  an  auctioneer*a 
office  to  take  an  account  of  a  coach-maker*s  effects,  or  a  linen-draper  s  effects,  and  many  oth^ 
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trades,  he  knows  nothing  of  the  matter^  but  that  proper  persons  should  be  employed,  so  that 
the  creditors  should  be  satisfied  they  were  getting  a  statement  of  the  real  value  from  a  com* 
petent  person.  With  respect  to  sales,  I  thmk  it  should  be  left  where  it  is — I  think  the  assign 
nees  ought  to  appoint  their  own  agents. 

745.  Mr.  Commissioner  Law, — You  have  said  you  would  have  a  majority  of  the  creditors 
to  decide  whether  an  estate  should  be  administered  in  bankruptcy,  or  under  a  trust-deed.  Is 
not  there  this  diflBculty,  that  it  requires,  in  a  very  early  stage  of  the  proceedings,  the  ascertain- 
ing a  matter,  namely,  the  opinion  of  the  majority  of  the  creditors,  which  can  only  be  arrived 
at  at  the  end  of  the  proceedings  ? — I  would  take  it  at  the  choice  of  the  assignees  :  tne  assignees 
under  the  one  would  be  the  trustees  under  the  other ;  there  is  sufficient  notice  given  of  the 
choice  of  assignees,  to  allow  creditors  to  attend  if  they  think  proper. 

746.  There  must  be  one  mode  of  proceeding  up  to  the  choice  of  assignees,  at  all  events  ? — 
Just  so. 

747.  It  would  come  to  this,  that  in  the  case  of  a  proceeding  under  the  trust-deed  up  to  the 
period  at  which  assignees  could  be  chosen  under  a  commission  of  bankrupt,  you  would  at  any 
time  allow  the  majority  of  the  creditors  to  transfer  the  matter  to  the  bankruptcy  court? — 
Certainly. 

748.  Do  you  think,  that  in  all  cases  of  tnist-deeds,  there  should  be  a  power  in  some  tri- 
bunal, such  as- the  commissioners  of  bankrupts,  on  the  complaint  of  a  creditor,  to  control  the 
trustees  ? — I  think  there  should  be  an  appeal,  and  that  that  appeal  should  be  decisive. 

749.  Would  you  have  all  trust-deeds  in  favour  of  creditors  registered,  and  void  unless  they 
were  registered  ? — Certainly. 

750.  Mr.  Commissioner  Holroyd. — When  you  say  that  a  distribution  of  the  bankrupt's 
estate  should  take  place  under  bankruptcy,  or  under  a  trust-deed,  according  to  the  wish  of  the 
majority  of  creditors,  would  you  advise  that,  without  at  the  same  time  giving  the  court  a 
power  to  enforce  and  to  carry  out  the  stipulations  of  the  trust-deed  ? — I  would  have  an  ap- 
peal to  the  court,  and  the  bankrupt  or  the  insolvent  should  have  all  the  protection  of  that  court, 
the  same  as  if  it  had  gone  on  under  an  insolvency  or  bankruptcy. 

751.  At  present  there  is  great  difficulty  in  calling  trustees  to  account ;  it  can  be  done  only 
through  the  medium  of  the  Court  of  Chancery  ? — If  the  proceeding  commences  in  this  court, 
though  taken  out  for  the  administration  of  the  affairs  of  the  bankrupt  under  trust-deed,  I 
would  not  deprive  the  parties  of  the  means  of  coming  to  this  court  for  their  protection,  if  they 
required  it. 

752.  You  would  propose  there  should  be  throughout  a  power  of  appeal  to  this  court  ?— 
Certainly. 

753.  Chairman. — Do  you  think  it  would  be  advantageous  to  the  public,  that  in  case  of  a 
creditor  believing  his  debtor  was  intending  to  abscond,  he  should  have  power  to  have  him  de- 
tained on  making  oath  of  that  to  the  satisfaction  of  a  judge? — I  think  it  would  be  very  good 
if  he  shows  cause  to  a  judge,  but  that  is  going  rather  ex  parte,  unless  he  could  summon  the 
debtor.  I  do  not  see  any  objection  to  it,  if  the  judge  is  satisfied  ;  and  I  believe,  if  there  is 
proof  that  he  is  about  to  leave  the  country,  a  writ  of  Ne  Exeat  Regno  is  granted. 

754.  Have  you  had  much  experience  in  the  working  of  country  commissions  ? — I  have  not 
had  a  great  deal  of  experience  in  country  commissions. 

755.  So  far  as  your  experience  goes,  does  it  enable  you  to  form  an  opinion  whether  they  are 
conducted  with  advantage  to  the  public  or  not  ? — I  am  not  in  a  situation  to  answer  that  ques- 
tion. 

(Tfie  witness  withdrew.) 


Ezamiiiatiooii 

Chat.  FirebroUier, 
Btq.andAldennan, 
7th  January,  1840. 


Basil  Montagu,  Esq.,  examined. 

756.  Chairman. — You  are  Accountant  to  the  Court  of  Bankruptcy? — ^I  am. 

757.  You  have  been  a  barrister  of  long  standing  and  of  very  extensive  practice  in  bank- 
ruptcy ? — I  have  been  a  barrister  of  long  standing,  and  have  had  very  extensive  business  in 
bankruptcy.  I  shall  be  happy  to  answer  any  questions  which  the  Commissioners  may  be 
pleased  to  propose,  or,  if  it  is  preferred,  I  will  state  the  impressions  on  my  mind  as  to  certain 
defects  in  the  bankrupt  laws  and  the  coui-ts  for  its  administration — thanking  the  Commis- 
sioners if  they  will  interpose  during  my  statement.  This  is  the  mode  I  adopted  many  years 
ago  before  aCommittee  of  the  House  of  Commons.  What  I  shall  state  will  relate  either  to 
the  law  in  favour  of  creditors,  or  in  favour  of  the  bankrupt,  or  as  to  my  views  of  what  altera- 
tions may  be  beneficially  made  in  the  courts  for  its  administration.  And  first  I  submit  that 
there  ought  to  be  a  great  alteration  in  the  law  which  now  gives  to  creditors  a  right  to  exercise 
the  power  with  respect  to  the  certificate,  which  I  think  they  ought  not  to  possess,  and  ori- 
ginally were  never  intended  to  possess.  By  the  present  law,  any  creditor  whose  debt  amounts 
to  20/.,  may,  without  reason  and  without  control,  without  an  appeal  to  any  tribunal  upon 
earth,  withhold  his  consent  from  the  bankrupt's  certificate.  It  appears  to  me  that  the  right 
of  creditors  to  interfere  with  the  certificate  ought  to  be  confined  to  showing  cause  against  its 
allowance ;  and  that  after  the  lapse  of  time,  I  think  now  of  two  or  three  centuries,  it  is  rather 
curious  to  trace  the  progress  of  the  law,  to  see  how  it  has  deviated,  from  what  I  conceive  was 
right,  into  error,  and  now  getting  back  into  riffht.  In  the  year  1542,  in  the  reign  of  Henry 
VIII.,  when  the  first  Bankrupt  Act  was  passed,  there  was  not  any  enactment  in  fevour  of  the 
bankrupt.  His  property,  or  rather  the  property  of  his  creditors,  was  taken  from  him,  and  he 
was  left  to  their  mercy  to  sue  him  for  the  deficiency.  This  originated  in  the  severe  spirit 
in  which  the  law  of  debtor  and  creditor  is  sanctioned  in  unenlightened  times ;  when  the  cre- 
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B.  Montagu,  Esq..  5th  of  Anne,  1705,  which  has  expired,  the  bankrupt  was  entitled  to  his  certificate  vnthout 
7tb  January,  1840.  any  opposition  by  the  creditors,  upon  the  adjudication  of  the  commissioners.  By  that  Act  it 
is  thus  enacted :— "That  no  discovery  upon  oath  to  be  made  by  any  bankrupt  of  his  or  her 
estate  and  eflFects  pursuant  to  this  Act  shall  entitle  such  bankrupt  to  the  benefits  allowed  by 
this  Act,  unless  the  Commissioners  of  Bankrupts,  or  the  greater  part  of  them  that  shall  be 
named  in  the  commission  issued  or  to  be  issued  against  him  or  her,  shall,  in  writing  under 
their  hands  and  seals,  certify  to  the  Lord  Chancellor  of  England,  Lord  Keeper,  or  Commis- 
sioners for  the  custody  of  the  Great  Seal  of  E^ngland  for  the  time  being,  that  such  bankrupt 
hath  made  discovery  of  his  estate  and  effects,  and  in  all  things  conformed  himself  according 
to  the  directions  of  this  Act,  and  that  there  doth  not  appear  to  them  any  reason  to  doubt  of 
the  truth  of  such  discovery,  or  that  the  same  is  not  a  full  discovery  of  all  such  bankrupt's 
estate  and  effects ;  and  unless  such  certificate  shall  be  allowed  and  confirmed  by  the  Lord 
Chancellor,  Lord  Keeper,  &c,  and  the  creditors  of  such  bankrupts  are  to  be  allowed 
to  be  heard,  if  they  shall  think  fit,  before  the  respective  persons  aforesaid  against  the 
making  such  certificate,  and  against  the  confirmation  thereof."  Such  was  the  present 
intention  of  the  legislature  when  their  attention  was  newly  drawn  to  this  subject,  when  they 
•  had  not  the  slightest  imagination  that  the  creditors  ought  at  all  to  interpose  with  the  cer- 
tificate, except  in  showing  cause  against  the  allowance,  that  it  was  a  judicial  act  to  be 
e3cercised  by  the  commissioners,  who  would  do,  according  to  the  best  of  their  ability,  what 
ought  to  be  done.  In  the  year  1732  the  legislature  interfered  by  a  provision  as,  I  subnrit, 
erroneous  in  its  principle,  and  certain,  with  some  advantages,  to  be  productive  of  great  evil. 
By  the  5th  Geo.  2,  cap.  30,  sec.  10,  the  original  enactment  in  Anne  was  confirmed  with  this 
addition : — *'  And  unless  four  parts  in  five  in  number  and  value  of  the  creditors  of  such 
bankrupt  or  bankrupts,  who  shall  be  creditors  for  not  less  than  20/.  respectively,  and  who 
shall  have  duly  proved  their  debts  under  such  commission,  or  some  other  person  by  ihsna 
respectively  duly  authorized  thereunto,  shall  sign  such  certificate,  and  testify  their  consent  to 
such  allowance  and  certificate,  and  to  the  said  bankrupt's  discharge  in  pursuance  of  this 
Act."  That  was  the  first  interposition,  giving  to  the  creditors  this  great  power.  It  xould 
not  require  much  sagacity  to  foresee  the  great  evils  that  must  result  from  giving  such  power 
to  a  body  of  creditors.  It  has  been  said  by  Lord  Chief  Justice  Tindal,  m  explaining  the 
duty  of  a  creditor  with  respect  to  the  certificate:  to  use  his  lordship's  words  in  the  case  of 
Brown  r.  Carr,  in  the  7th  of  Bingham,  page  517,  "The  signing  the  certificate  where  the 
creditor  is  satisfied  that  the  bankrupt  has  conformed  to  the  provisions  of  the  statutes  is  a 
moral  obligation  on  the  creditor.  It  is  a  power  vested  in  him  by  the  Act  which  he  is 
morally  bound  to  exercise,  where  the  truth  of  the  case  requires  it,  so  that  he  is  in  (act  placed 
in  a  judicial  situation  with  respect  to  his  duty  in  signing  or  withholding  the  certificate." 
How  ill  calculated,  I  would  ask,  are  injured  creditors  for  acting  with  the  impartiality  of  a 
judge  ?  It  has  been  a  favourite  quotation  of  mine,  on  more  than  one  occasion,  that  in  the 
Isle  of  Man  the  riches  consist  in  their  herring  fisherj.  The  judge  swears  that  he  will  ad- 
minister justice  as  evenly  between  the  parties  as  the  backbone  lies  in  the  midst  of  the 
herring.  That  is  his  judicial  oath.  Now,  let  us  just  for  a  moment  see  what  the  situation 
of  an  irritated  creditor  is.  Can  this  impartiality  be  expected  from  a  creditor,  an  irritated 
and  interested  credit9r,  thus  empowered  to  be  judge  m  his  own  case,  and  to  assign  the 
punishment  of  his  own  pain  ?  One  in  a  thousand  may  be  influenced  by  his  sense  of  duty,  but 
the  great  mass  will  be  actuated  either  by  resentment,  or  love  of  power,  or  hope  of  bribery,  or 
desire  of  concealment,  or  to  prevent  the  bankrupt  receiving  any  allowance,  or  from  fear  of 
competition  in  trade,  or  some  of  the  various  motives  by  which  the  love  of  gain  is  moved  and 
degraded.  Of  that  myself  I  have  very  little  doubt.  Supposing  I  am  right  in  this,  supposing 
some,  or  all,  those  different  motives  actuate  creditors,  what  misery,  what  perjury,  what  de- 
pravity, must  have  been  occasioned  by  this  erroneous  law  !  I  scarcely  know  anything  more 
.  sacred  than  the  duty  of  passing  a  law  where  it  is  seen  that  there  are  consequeiyes  of  so  much 
importance  as  must  result  from  a  deriation  from  one  of  the  regular  rules  of  universal  justice. 
The  legislature,  foreseeing  this,  enacted  that  all  contracts  to  induce  creditors  to  sign  should 
be  void.  I  do  not  know  anything  more  whimsical,  if  I  may  use  such  a  term  in  speaking  of 
the  legislature,  than  the  supposition  of  the  power  of  an  Act  of  Parliament  over  the  regular 
motives  by  which  human  beings  are  influenced.  I  remember  saying  this  to  Sir  Samuel 
Romilly,  when  he  introduced  the  clause  respecting  the  penalty  on  assignees  if  they  used  the 
I  money  entrusted  to  them,  which  he  thought  would  be  a  suflicient  remedv;  I  told  him  that 
men  on  the  brink  of  bankruptcy  would  notice  prevented  by  the  penalty  of  20  per  cent.  This 
law  of  George  I.  had  scarcely  received  the  royal  sanction  before  its  severity  was  felt.  Mr. 
Green,  a  most  intelligent  commissioner  of  bankrupt,  exerted  himself  to  rectify  this  error. 
The  new  and  unheard  of  distress  which  it  occasioned  excited  the  attention  of  the  House  of 
Commons,  and  but  for  an  accident  the  law  would  in  all  probability  have  been  repealed,  but 
it  is  now  sanctioned  by  the  practice  of  a  century.  The  petition  may  be  found  in  the  Journals 
of  the  House  of  Commons,  volume  28,  15th  of  February,  1759,  and  it  will  be  found  in  the 
4th  volume  of  Montagu's  First  Edition  of  a  Digest  of  the  Bankrupt  Laws,  page  99 :  it  is  in 
these  words, — "  A  petition  of  the  several  bankrupts,  whose  names  are  hereunto  subscribed, 
on  behalf  of  themselves  and  others  in  their  unhappy  situation,  was  presented  to  the  House 
and  read,  alleging  that  the  petitioners  and  many  others  who  have  been  found  and  deolai*ed 
bankrupts,  having  strictly  conformed  to  the  laws  made  concerning  bankrupts  by  the  surrender 
of  their  all,  upon  oath,  for  die  benefit  of  their  creditors,  have  nevertheless,  through  the  mis- 
apprehension of  some  of  their  principal  creditors^  been  refused  their  certificates^  without  aay 
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probability  of  relief  ms  the  law  now  stands ;  and  that  by  such  refusal  several  of  the  said  bankr^ 
rupts  have  been  necessitated  to  abscond^  whilst  others  nave  been  thrown  into  prison,  and  that 
these  unhappy  sufferers  are  under  the  particular  hardship  of  beings  incapable  of  receiving  any  ^*^ 
benefit  from  the  law  frequently  made  for  the  relief  of  insolvent  debtors,  and  that  the  power  7th  Janaary^  1840^ 
Tested  in  creditors  for  refusing  certificates  to  their  bankrupts  was,  as  the  petitioners  conceive, 
upon  a  presumption  that  such  power  would  be  tenderly  and  but  seldom  exercised,  and  only 
in  notorious  cases ;  but  the  great  increase  in  the  n  imber  of  bankrupts  within  two  years  past, 
Bod  the  small  proportion  of  these  who  have  been  able  to  obtain  their  certificates,  make  it 
more  than  probable  that  the  power  has  been  exercised  for  cruel  and  unjust  purposes,  and 
contrary  to  the  meaning  and  intention  of  the  legislature ;  and  as  most  of  the  petitioners,  and 
their  fellow-suSerers,  must  inevitably  and  speedily  perish,  with  their  desolate  families,  unfets 
timely  relieved  by  the  interposition  of  Parliament."  A  Committee  was  appointed  to  take^tt 
into  consideration.  Passing  over  the  evidence,  all  of  which  will  be  found  in  the  ComoBoas* 
Journals,  or  in  the  4th  v^ume  of  Montagu,  the  Committee  reported  that  Edward  Green^ 
Baq.,  formerly  a  conmiissioner  of  bankrupts,  informed  your  Committee  that  he  thinks  there 
are  many  hardships  attending  baukrupts,  that  the  certificate  is  confined  to  the  consent  of 
four-fifths  in  number  and  value,  whereby  it  may  be  in  the  power  of  one  creditor,  without 
giving  any  reason,  to  obstruct  the  certificate,  and,  at  the  san^e  time,  to  take  the  benefit  of  the 
commission.  The  remedy  he  would  propose  is  to  oblige  such  creditor  to  make  his  objection 
within  a  certain  time  before  the  commissioners,  and  if  they  do  not  think  the  objection  reason* 
able,  it  should  be  in  their  power  to  overrule  it,  and  consequently  grant  tlie  certificate.  By  the 
Act  of  the  4th  and  5th  of  Queen  Anne,  the  bankrupt  is  not  entitled  to  his  certificate  unless 
the  major  part  of  the  commissioners  certified  to  the  Great  Seal  that  the  bankrupt  had 
conformed.  The  5th  of  George  II.  confirmed  it  to  the  consent  of  four-fifths  of  the  creditors 
ia  number  and  value,  which  is  the  first  Act  of  that  nature.  Mr.  Green  has  thought  it  would 
be  right  to  leave  it  on  the  footing  of  the  4th  and  5th  of  Queen  Anne,  for,  as  the  law  now 
sUmds,  too  great  a  power  is  lodged  in  one  or  two  creditors.  Now,  such  was  the  original 
stale  of  the  law.  By  the  statute  of  Anne,  the  power  was  given  to  the  commissioners ;  by  the 
statute  of  George  it  was  imagined  the  creditors  would  be  proper  persons  to  exercise  it. 
The  report  was  received.  Parliament  was  dissolved,  and  so  it  remained  for  a  century.  There 
have  been  various  attempts  to  mitigate  this  evil  In  the  year  1772  the  legislature  interfered 
by  liberating  from  prison  all  uncertificated  bankrupts  who  had  not  been  guilty  of  fraud ;  they  were 
liberated,  according  to  the  humane  expressions  contained  in  the  preamble  of  the  statute, ''  to  • 

prevent  the  calamities  arising  to  bankrupts,  who  from  fear  of  being  arrested  and  thrown  under 
a  long  imprisoHment,  do  abscond  and  secrete  themselves  from  their  homes,  or  go  abroad  into 
foreign  parts,  to  the  great  distress  of  their  families  and  the  detriment  of  this  kuigdom.'*  This 
statute  restored  the  uncertificated  bankrupts,  but  the  provisions  of  the  Act  of  1777  were  more 
astensive ;  they  not  only  restored  the  uncertificated  bankrupts  to  liberty,  but  entitled  every 
bankrupt  to  the  benefit  of  his  certificate,  unless  any  creditor  could  show  cause  why  such 
benefit  ought  not  to  be  allowed.  This  is  the  first  statute  that  imposed  any  restraint  upon  llie 
permission  given  to  creditors;  it  was  a  temporary  Act,  and  has  expired.  In  March,  1809, 
Sir  Samuel  Romilly,  who  was  ever  alive  to  the  principles  of  justice,  brought  in  a  Bill  to  alter 
this  law.  In  his  speech,  as  printed  in  his  Life,  it  is  thus  stated: — ''The  next  amend- 
ment which  I  shall  submit  to  the  House  is,  of  all  others,  that  of  the  greatest  importance ; 
it  is  to  take  from  the  creditors  the  power  which  they  now  possess  without  any  control, 
and  without  the  obligation  even  to  assign  a  reason  for  their  conduct,  of  refusing,  at  their 
ewn  pleasure,  a  certificate  to  the  bankrupt.  By  a  statute  passed  in  the  early  part  of 
the*  reign  of  George  the  Second,  this  power  was  given  to  the  Chancellor,  but  by  a  subsequent 
stitfute  it  was  enacted  that  a  bankrupt  should  not  receive  his  certificate  without  the  consent 
of  four-fifths  of  his  creditors;  so  ihatg  however  honourable  and  just  in  a  moral  point  of 
view  the  bankrupt's  conduct  may  have  been,  however  inevitable  his  misfortunes,  he  is  to 
labour  under  all  the  evils  described,  unless,  perchance,  relieved  by  the  favour  of  his  re- 
lenting creditors.  And  with  whom  does  this  power  of  relief  in  general  rest  ?  Frequently 
with  a  small  number  of  the  creditors,  sometimes  with  a  single  one,  whose  debt  may 
happen  to  bear  a  large  proportion  to  those  of  the  other  claimants.  The  punishment,  there* 
fere,  in  this  case  must  be  unjust.  Consider  the  circumstances  under  which  it  is  infiicted. 
Think  of  an  individual  vested  with  judicial  power  in  his  own  cause,  and  over  one  who  may, 
who  must  have,  oflfended  him  by  defeating,  however  innocently  and  reluctantly,  his  legal 
claims.  What  must  be  the  condition  of  the  unfortunate  bankrupt  so  situated,  exposed  without 
-defence  to  the  discretion  of  his  irritated  creditor  and  judge,  destitute  alike  of  all  remedy  or 
hopes  of  relief,  except  from  the  mercy  of  an  enraged  enemy !  How  frequently  has  this  power 
been  rendered  subservi^it  to  the  gratification  of  the  basest  and  most  malignant  passions !  How 
firequently  has  the  revenge  of  an  envious  competitor  been  satiated  by  the  imprisonment  of  his 
victiiB  for  life !  Indeed  it  is  scarcely  possible  to  appreciate  the  extent  of  misery  and  evil  which 
such  a  state  of  things  is  calculated  to  produce."  it  is  not  to  be  supposed  that  this  is  mere 
declamation.  I  remember  myself  visiting  a  bankrupt,  who  is  now  alive ;  he  had  been  in  prison, 
I  tUnk,  19  years.  Sir  Samuel  proceeds  at  very  great  length  to  show,  as  he  says, ''  Paradoxical 
as  it  may  appear,  it  is  not  less  true  that  certificates  are  more  frequently  withheld  from  the 
eaadid  and  honest,  than  from  the  firaudulent  bankrupt.  They  are  often  withheld  by  some  one 
or  two  rapacious  creditors  for  the  purpose  of  extorting  money  from  the  friends,  perhaps  from  a 
son,  a  brother,  or  a  iather  of  the  bankrupt,  and  of  thus  securing  to  themselves  an  undue  advan- 
tage over  the  other  claimants.  What  a  temptation  to  fraud  cloes  that  hold  out  to  the  bank^ 
rupt*  a  temptation  which,  though  far  from  justifying  his  weakness  or  want  of  nooral  principle, 
neverthaUss  oufht  not  to  be  thrown  in  his  way.**    Another  instance  immediately  presents  itself 
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to  me,  which  was  an  instance  in  a  celebrated  case^  where  a  creditor  said, ''  I  will  not  sign, 
because  he  may  be  a  witness  against  me ;  the  man  has  not  injured  me,  it  is  another  person 
who  has  injured  me,  but  the  moment  I  sign  his  certificate  he  becomes  a  witness  against  me." 
Sir  Samuel  Romilly  says, "  I  speak  not  from  conjecture,  but  from  experience ;  it  has  notunfre- 
quently  induced  the  bankrupt  to  withhold  a  part  of  his  property  from  his  honest  creditors  as  a 
bribe  for  the  favour  of  some  less  conscientious  and  merciful  claimant,  or  if  thwarted  in  that 
object  and  betrayed  into  a  full  disclosure  of  his  effects,  it,  at  least,  deters  him  from  giving  that 
assistance  to  the  commissioners  in  investigating  the  validity  of  his  debts,  which,  under  other 
circumstances,  it  would  be  as  much  his  interest  as  his  inclination  to  offer.  In  a  case  which  has 
recently  occurred  in  the  Court  of  Chancery,  it  appeared  that  a  creditor  had  refused  to  sign  a 
certificate,  because  the  bankrupt  had  suggested,  what  turned  out  to  be  the  fact,  that  he  was 
endeavouring  to  prove  a  larger  debt  than  was  really  due.  It  may  be  asked  whether  no  remedy 
has  been  ever  suggested  for  an  evil  of  such  maffnitude.  Temporary,  and  therefore  insufficient, 
remedies  have  been  from  time  to  time  applied.  In  1772  a  clause  was  introduced  into  the 
Insolvent  Act  to  compel  creditors  to  give  certificates  where  there  had  been  nothing  fraudulent 
in  the  conduct  of  the  bankrupt.  In  1778  a  similar  enactment  passed  the  legislature.  After 
a  long  and  very  interesting  debate,  it  passed  the  House  of  Commons.  I  was  in  the  House 
myself  and  heard  all  the  argument.  It  was  rejected  in  the  Lords  without  any  debate;  it 
came  on  at  midnight,  the  only  Lords  present  being  Lord  Eldon,  Lord  Redesdale,  and  Lord 
Walsingham.  There  was  a  very  full  and  very  powerful  discussion  in  the  House  of  Commons. 
It  was  carried  past  the  Commons,  and  at  12  o'clock  at  night  was  thrown  out  by  three  Lords, 
that  is,  by  Lord  Eldon.  It  was  thrown  out  according  to  the  usual  reform  of  lawyers.  The 
principle  was  assumed  to  be  right,  and  the  power  of  the  creditors  was  altered  from  four-fifths 
to  three-fifths,  which  is  always  the  reform  which  the  lawyers  suggest,  assuming  that  the  prin- 
ciple is  right,  and  legislating  on  that  presumption.  This  alteration  of  the  law  will  be  found 
in  the  49th  of  George  the  Third,  chap.  121,  sec.  28.  I  recollect  with  some  pleasure  that  the 
day  after  this  passed  I  met  Lord  Eldon,  who,  with  his  usual  courtesy  and  kindness,  took  me 
by  the  hand  and  said, "  I  am  afraid  you  will  not  be  pleased  with  my  having  thrown  out  your 
Bill."  I  said,  "My  Lord,  I  am  very  much  pleased;  I  have  done  my  duty  as  an  advocate, 
and  you  have  done  your  duty  as  a  judge.  If  I  am  right,  many  years  will  not  pass  away  before 
your  error  is  rectified."  But  the  subject  did  not  drop  here.  By  the  6th  of  George  the 
Fourth,  chap.  16,  sections  123  and  136,  it  was  enacted  as  follows: — "Be  it  enacted,  that  in 
all  cases  where  any  petition  for  the  allowance  of  a  certificate  shall  have  been  presented  to  the 
Lord  Chancellor,  previous  to  the  passing  of  this  Act,  by  virtue  of  the  Act  passed  in  the  fifth 
year  of  the  reign  of  his  late  Majesty,  and  hereby  repealed,  by  any  bankrupt  whose  certificate 
shall  have  been  signed  by  the  requisite  number  of  creditors,  with  the  exception  of  one,  whose 
signature  is  thereto  necessary,  and  by  the  conimissioners,  it  shall  be  lawful  for  the  Lord 
Chancellor  to  allow  any  such  certificate,  and  such  certificate  shall  be  a  valid  discharge  as 
aforesaid,  provided  such  petition  shall  have  been  duly  served,  as  in  the  said  Act  required." 
"And  be  it  enacted,  that  this  Act  shall  not  take  effect  before  the  1st  day  of  September,  1825» 
save  and  except  that  the  repeal  of  the  Act  passed  in  the  fifth  year  of  the  reign  of  his  late 
Majesty,  hereby  repealed,  and  all  enactments  herein  contained  relating  to  certificates  of  con- 
formity, shall  take  effect  upon  the  passing  of  this  Act."  So  that  this  clause,  which,  unless  I  am 
very  much  mistaken,  had  the  case  of  Latham  and  Parry  in  view,  was  in  force  for  one  year,  and 
one  year  only.  During  the  year  when  the  Act  was  in  operation,  there  were  various  petitions  by 
bankrupts  for  their  certificates,  but  the  expense  attenclant  upon  litigation  by  petition  was  so 
great,  that  their  claims,  as  far  as  related  to  the  bankrupts,  were  wholly  useless.  The  reference 
ought  to  have  been,  as  was  originally  recommended  by  Mr.  Green  to  have  been,  to  the  com- 
missioners, when,  by  a  viva  voce  examination,  the  merits  would,  at  a  very  small  expense  and 
without  any  difficulty,  have  been  discovered.  This  enactment  was  in  operation  for  12  months^ 
when  the  Act  expired,  and  a  new  Act,  omitting  these  claims,  was  substituted.  Such,  then,  is 
the  origin,  such  the  progress,  of  the  law.  In  arriving  at  a  correct  conclusion  with  respect 
to  the  alteration  of  this,  or  indeed  of  any  clause,  it  has  always  occurred  to  me  to  be  expedient 
to  consider,  as  well  as  I  can  obtain  them,  the  opinions  of  eminent  men,  and  the  laws  of  other 
countries,  that  we  may  see  what  we  can  cautiously  adopt.  In  Ireland  the  laws  respecting 
certificates  are  the  same  as  in  England,  but  till  the  Union  temporary  acts  continually  passed 
the  legislature  to  mitigate  the  severities  of  the  permanent  law ;  and  these  acts  of  grace  having 
been  discontinued  at  the  Union,  the  merchants  and  traders  of  Dublin  petitioned  for  their  re- 
newal. As  the  legislature  occasionally  interposed  to  prevent  the  evils  in  England,  so  the 
same  interposition  existed  in  Ireland ;  tne  first  Irish  statute  respecting  certificates  passed  in 
the  year  1770.  It  is  nearly  a  transcript  of  the  English  Act  of  the  5th  Geo.  II.,  cap.  30  ;  the 
requisites  for  the  validity  of  a  certificate  are  the  same ;  the  evils  arising  from  this  law  were 
soon  felt  In  the  year  1786,  the  Legislature  enabled  the  Lord  ChanceUor  to  grant  certifi- 
cates, unless  upon  sufficient  cause  shown  by  a  creditor  why  the  certificate  should  not  be 
allowed;  those  Acts  are  the  11th  and  12th  Geo.  III.  cap.  8,  and  the  26th  Geo.  III.  cap. 
26.  In  Holland,  a  bankrupt  must  obtain  the  signatures  of  all  his  creditors,  but  upon  a  re- 
fusal of  the  creditors  to  sign,  the  bankrupt  may  cite  them  before  the  commissioners,  in 
whom  a  power  is  vested  of  granting  the  certificate,  if  they  consider  the  objections  to  be  un- 
reasonable. In  America,  the  granting  a  certificate  depends  not  upon  the  creditors,  but  upon 
the  commissioners :  and  in  France,  the  bankrupt  may  cite  the  creditors  before  the  commis- 
sioners. In  Pennsylvania  the  granting  a  certificate  rests  entirely  with  the  commissioners  and 
the  president  of  the  supreme  courts  ;  this  will  be  found  in  Pheasant  and  Mergs,  in  Dallas's 
Reports,  p.  381,  which  says  this :  "  Our  Act  of  Assembly,  corresponding  with  the  English 
statute^  directs  commissioners  to  be  appointed,  who  having  received  the  necessary  proo&  of  the 


Digitized  by 


Google 


for  tnqvtrhig  into  BANKRUPTCY  and  INSOLVENCY.  69 

party  being  a  trader,  &c.,  are  authorized  and  required  to  give  him  a  certificate  of  his  con-       Examinations. 

formity  to  the  law.     In  England,  the  certificate  cannot  be  granted  without  the  consent  of  

four-fifths  in  value  of  the  creditors  :  but  in  Pennsylvania,  the  granting  it  rests  entirely  with  ®'  M<>»^1^^»  ^^*9 
the  commissioners^  and  there  is  no  check  upon  its  operation  but  that  it  must  be  first  allowed  ^*^  January,  1840, 
by  the  president  of  the  supreme  executive  council,  under  the  great  seal  of  the  Common- 
wealth." In  Massachusetts,  the  certificate  in  the  first  instance  rests  entirely  with  the  judge; 
subject,  if  allowed,  to  opposition  by  one-half  in  number  and  value  of  the  creditors ;  and  if 
disallowed  by  the  judge,  or  opposed  by  half  of  the  creditors,  to  the  ultimate  decision  of  the 
supreme  judicial  court.  This  will  be  found  stated  in  a  'little  book  by  a  man  of  great  attain- 
ments in  the  insolvent  law  of  Massachusetts,  L.  S.  Ciishing.  Supposing  these  suggestions 
should  appear  to  be  right,  I  have  prepared  a  clause,  which  may  save  considerable  trouble  to 
any  gentleman  who  is  desirous,  or  may  be  called  upon,  to  submit  an  Act  to  the  consideration 
of  the  legislature.  It  is  in  these  terms,  "  And  be  it  further  enacted,  that  every  bankrupt 
who  shall  have  duly  surrendered,  and  in  all  things  conformed  himself  to  the  laws  in  force 
concerning  bankrupts,  at  the  time  of  issuing  the  fiat  against  liim,  shall  be  discharged  from  all 
debts  due  by  him  when  he  became  bankrupt,  and  from  all  claims  and  demands  proveable 
under  the  said  fiat,  provided  he  shall  obtain  a  certificate  of  conformity  under  the  hand  and 
seal  of  the  commissioner,  certifying  to  the  Lord  Chancellor  that  such  bankrupt  has  made  a 
full  discovery  of  his  estate  and  effects,  and  in  all  things  conformed  himself;  and  that  there  does 
not  appear  to  him  or  them  any  reason  to  doubt  the  truth  or  fulness  of  such  discovery,  and 
provided  the  Lord  Chanceller  shall  coufinii  such  certificate,  so  allowed  as  aforesaid.  Pro- 
vided always,  that  before  the  day  appointed  by  the  commissioner  or  commissionei*s  for  the 
allowance  of  such  certificate,  a  notice  of  the  day  so  appointed  shall  be  published  three  times 
in  three  successive  weeks  in  the  London  Gazette,  on  which  day  any  creditor  who  has 
proved  under  the  said  fiat  may  show  cause  to  the  commissioner  upon  reasons  specified  in 
writing  against  such  allowance.  And  be  it  further  enacted,  that  when  the  certificate  is 
allowed  by  the  commissioner  or  commissioners,  after  objection  has  been  made  by  any  creditor 
or  creditors,  the  reasons  stated  by  the  creditor  against  such  allowance  shall  be  returned, 
together  with  the  certificate,  to  the  Lord  Chancellor ;'  that  is,  as  a  check  on  the  commis- 
sioners  for  not  disallowing  without  sufficient  reason.  "  And  be  it  further  enacted,  that  after 
the  commissioner  or  commissioners  shall  have  signed  such  certificate,  the  bankrupt  may 
petition  the  Lord  Chancellor  for  the  allowance  thereof,  and  that  every  creditor  who  has  ob- 
jected before  the  commissioner  or  commissioners  to  the  allowance  of  the  certificate  may 
petition  the  Lord  Chancellor  against  such  allowance,  but  only  upon  the  same  grounds  as  he 
objected  before  the  commissioner  or  commissioners  ;  provided  also,  that  if  the  commissioner 
or  commissioners  disallow  such  certificate,  he  or  they  shall  certify  in  writing  to  the  Lord 
Qiancellor  his  or  their  reasons  for  such  disallowance,  against  which  the  bankrupt  may  petition 
the  Lord  Chancellor,  who,  notwithstanding  such  disallowance  by  the  commissioner  or  com- 
missioners may  allow  such  certificate ;  provided  that  such  certificate  shall  not  release  or  dis- 
diarge  any  person  who  was  jointly  liable  with  such  bankrupt  at  the  time  of  his  bankruptcy." 
So  much  has  occurred  to  me  with  respect  to  the  certificate.  I  shall  be  thankful  for  any 
questions  which  may  suggest  themselves  to  the  minds  of  the  commissioners,  that  may  rectify 
any  error,  or  make  the  matter  more  clear. 

758.  What  advantage  do  you  see  in  the  chancellor  confirming  the  certificate  ?  Is  it  not 
attended  with  unnecessary  expense  ? — As  far  as  expense  is  concerned,  it  might  be  a  matter  of 
grave  consideration.  Many  plans  might  be  adopted  of  nullifying  that  expense  to  a  very  great 
deeree. 

759.  Why  should  it  not  be  left  to  a  creditor  to  bring  it  before  a  superior  court,  without  re- 
quiring the  confirmation  of  the  chancellor  ?— I  do  not  see  any  reason  why  that  plan  should  not 
be  adopted. 

760.  Mr.  Hawes. — You  would  make  the  granting  the  certificate  entirely  a  judicial  act  of 
the  commissioners  and  the  judge,  taking  it  entirely  out  of  the  hands  of  the  creditors  ? — Yes. 

761.  Mr.  Commissioner  Holro yd. — In  your  opinion,  should  the  conduct  of  the  bankrupt 
in  the  mode  of  contracting  debts,  or  of  disposing  of  his  property  before  the  bankruptcy,  form 
a  part  of  the  consideration  in  granting  the  certificate? — I  am  inclined  to  think  it  ought,  but 
it  requires  great  caution  in  the  exercise  of  it.  I  have  always  entertained  considerable  doubt 
of  the  wisdom  of  that  part  of  the  law  which  says  that  neither  the  lord  chancellor  nor  the  com- 
missioners shall  look  at  any  anterior  conduct  of  the  bankrupt ;  that  they  have  nothing  to  do 
but  to  consider  whether  he  has  duly  conformed  to  the  bankrupt  statutes,  under  certain  limita- 
tions and  with  great  caution,  I  think  some  plan  of  that  sort  might  be  beneficially  adopted, 
but  they  ought  to  be  very  much  defined. 

762.  Would  it  in  your  opinion  be  advisable  in  any,  and  if  so,  in  what  class  of  cases,  to  with- 
hold the  granting  of  the  certificate  until  after  the  audit,  or  the  payment  of  a  dividend,  for  any, 
and  what  time  ? — I  think  that  the  withholding  of  a  certificate  until  a  dividend  has  been  de* 
dared  is  very  erroneous.  It  is  a  circumstance  which  ought  to  have  influence,  but  there  are 
cases  where  the  certificate  ought  instantly  to  be  allowed.  I  will  mention  one  case  which 
now  occurs  to  me. — Mr.  Bower,  who  was  a  dealer  in  ivory  and  tortoise-shell,  1  think  in 
Cannon-street :  he  was  in  partnership  with  a  younger  brother,  who,  without  his  knowledge,  put 
his  name  to  partnership  bilb  to  a  great  extent.  The  creditors  had  such  a  high  opinion  of 
Mr.  Bower's  integrity,  that  at  a  meeting  they  offered  him  any  money  he  might  want :  he  ex- 
pressed a  deep  sense  of  the  confidence  they  reposed  in  him,  and  their  high  opinion  ;  but  he 
said,  "  I  know  not  the  extent  ^of  the  evil,  and  I  am  sure  that  in  honour  1  ought  to  meet  it," 
and  he  submitted  to  a  commission  of  bankrupts.     On  the  day  when  he  passed  his  last  exami- 
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Examinations.  ^    nation  I  was  one  of  the  commissioners  ;  the  creditors  came  to  me  and  asked  me  whellier  tbijr 

^  roi^ht  on  that  day  sign  his  certificate.    I  said,  of  course  you  may,  only  taking  care  to  have  it 

B;  Montagu,  Esq^  notified  that  it  was  signed  after  the  examination  was  passed,  which  you  will  do  by  mentioning 
7th  Jannaty,  1840.  ^y^^  \i^q  of  the  signature.  The  creditors,  a  rery  large  body  of  them,  went  to  another  table: 
the  certificate  was  brought  to  me,  and  there  were  some  pieces  of  paper  ap])ended  to  it.  I  said. 
What  are  these  ?  Look,  sir,  there  are  ten  checks  for  1000/.  each — whicn  he  borrowed,  and  to 
my  knowledge  he  Kved  to  relurn  every  farthing  with  interest,  and  is  alive  now.  Let  me  men- 
tion another  instance.  Mr.  Boyd,  of  the  great  house  of  Boyd  and  Benfield,  which  failed  for  an 
enormous  sum ;  it  was  at  the  time  of  the  commencement  of  the  war,  when  Napoleon  detained 
all  the  English.  I  have  seen  a  manuscript  of  Mr.  Boyd,  and  have  implored  tlie  parties  to  let 
it  be  published,  as  a  record  of  the  integrity  of  an  English  merchant.  He  was  a  gretat 
financier.  Napoleon  offered  him  a  large  sum  of  money  if  he  would  undertake  the  manage* 
ment  of  the  French  finance.  He  refused,  and  remained  subject  to  the  greatest  privations  for 
several  years,  when  he  came  to  England  at  the  return  of  the  peace,  with  money,  I  think  up- 
wards of  700,000^,  to  pay  all  his  creditors,  principal  and  interest.  Mr.  Baring  tore  the  bond, 
and  said  he  would  not  have  any  interest.  In  such  a  case,  surely  the  certificate  ought  instantly 
to  be  allowed.  Corporate  bodies,  and,  I  believe,  the  Bank  of  Endand  have  regulated  their 
discretion  by  this  mode.  I  have  always  thought  it  erroneous.  That  it  is  so  when  there  is 
large  property  abroad  or  in  litigation,  appears  quite  clear. 

763.  Mr,  Commissioner  Holroyd, — Do  you  think  it  would  be  advisable  to  withhold  it 
until  after  a  certain  period  of  time  ? — I  have  no  doubt  in  some  cases  that  might  be  very  desi* 
rable;  for  instance,  supposing  there  are  creditors  in  India,  it  would  be  precipitate  to  allow^  it 
before  a  sufficient  notification. 

764.  Mr,  Hawes. — You  would  always  leave  it  in  the  power  of  the  commissioners  to  grant 
the  certificate? — Yes,  I  have  no  doubt  there  are  cases  in  which  it  would  be  advisable  to  delay 
it,  but  what  those  cases  are  I  have  not  examined  with  sufficient  accuracy  to  be  able  to  speak 
with  the  caution  with  which  I  should  wish  to  speak  when  addressing  Commissioners. 

765.  The  cases  you  have  mentioned,  you  do  not  mention  with  any  view  to  form  an  exeep* 
tion  to  the  general  rule  you  laid  down  of  leaving  the  Ct-rtificate  to  the  discretion  of  the  com- 
missioners  ? — No — I  answered  the  question  proposed  by  one  of  the  Commissioners,  under- 
standing it  to  be  whether  there  ought  not,  in  all  cases,  to  be  an  interval  of  time  between  the 
passing  of  the  examination  and  the  allowance  of  the  certificate;  and  upon  that  suppositioa^ I 
stated  that  I  thought  the  commissioners  ought  not  to  be  deprived  of  the  discretion,  which  I 
think  they  ought  to  exercise  in  allowing  the  certificate  instanter,  if  they  thought  it  right. 

7G6.  Afr.  Commissioner  Law. — You  would  allow  them  to  delay  it? — Certainly. 

767.  There  might  be  a  case,  in  which  the  nature  of  the  property  was  such  as  to  require 
great  assistance  from  the  bankrupt  in  realizing  it,  and  it  might  appear  that  he  was  not  suffix 
ciently  to  be  trusted  if  he  got  his  certificate  before  that  was  done? — I  see  by  the  statute  that 
that  evil,  if  I  mistake  not,  has  been  anticipated,  by  directing  the  assignees  to  make  a  certain 
payment  to  a  certificated  bankrupt  when  his  services  are  required,  and  by  the  late  statute  the 
commissioners  have  a  power  to  examine  the  bankrupt,  if  I  mistake  not,  after  he  has  got 
his  certificate  ;  but  it  must  be  remembered  always  that  he  is  a  much  better  assistant  when  ha 
is  certified  than  when  he  is  not  certified,  because  he  may  become  a  witness;  he  cannot  be  a 
witness  for  the  recovery  of  property  for  the  benefit  of  the  estate  until  he  is  certified. 

768.  Would  you  altfrr  that  law,  and  make  him  a  witness  ? — Certainly,  I  would. 

769.  A/r.  Haves,  Would  you  make  the  withholding  the  certificate  the  sole  punishment 
in  cases  of  fraud  ?  I  have  not  reflected  suflSciently  to  answer  that  question,  but  I  will  turn  it 
in  my  mind. 

780.  Mr,  Commissioner  Law.  At  present  you  consider  that  a  man,  whose  whole  commerce 
has  been  a  course  of  fraud,  but  who  iu  becoming  bankrupt  confesses  his  sins,  ought  to  be  en* 
titled  to  a  certificate  ?  Certainly,  as  the  law  now  stands,  the  mere  consideration  is  whether  he 
has  complied  with  the  bankrupt  statutes  ;  and  if  you  will  please  to  turn  to  the  examination 
before  the  Committee  of  the  House  of  Commons.  I  think  it  is  the  examination  of  Mr.  Waith- 
man,  he  admitted  that  he  had  signed  a  certificate,  although  he  knew  the  naan  had  been 
existing  on  fraud  for  years,  and  had  defrauded  him. 

781.  Notwithstanding  what  great  authorities  have  said,  considering  that  a  certificate 
operates  as  a  release  of  debts,  do  you  not  think  it  absurd  to  expect  so  much  virtue  and  kind- 
ness in  a  defrauded  creditor,  as  that  he  should  sign  a  certificate  in  such  a  case  ?  The  ques- 
tion, if  I  mistake  not,  is  founded  upon  the  supposition  that  a  defrauded  creditor  would  not 
sign,  but  I  have  no  hesitation  in  saying  that  a  defrauded  creditor  might,  either  from  the  lapse 
of  time,  or  from  kind  feelings,  or  from  some  other  not  the  most  virtuous  causes. 

782.  Chairman.  Does  it  appear  to  you  that  it  is  more  for  the  advantage  of  the  bontk  Jide 
creditor,  that  the  certificate  should  be  signed  without  recurrence  to  the  creditor,  has  it  not  in 
your  experience  often  occurred  that  you,  at  least,  suspected  that  the  creditor  got  a  frauduient 
preference,  in  order  to  induce  him  to  sign  the  certificate,  and  that  the  bankrupt  held  ba^ 
funds  to  purchase  his  certificate?  I  have  no  hesitation  in  saying  that  I  think  it  will  be  most 
beneficial  to  the  great  body,  and  certainly  to  the  honest  creditors,  that  the  certificate  shall 
be  taken  entirely  from  the  creditors,  and  given  to  the  commissioners ;  and  I  know  from 
experience  that  what  Sir  Samuel  RomiUy  says  is  most  true ;  it  does  not  require  any  k.now« 
ledge  of  human  nature  to  confirm  it,  that  creditors  who  have  lost  their  property  will  hare 
recourse  almost  to  any  means  to  obtain  payment.  I  do  not  mean  to  say  anything  disrespects- 
ful  of  so  respectable  a  body  of  men  as  the  merchants  of  London,  but  on  the  east  side  of 
Temple  Bar  money  is  a  very  powerful  motive  of  action. 

783.  From  your  experience,  you  do  believe  that  in  many  instances  creditors  have  got  fraiidu- 
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lefit  preferences,  and  have  been  bought  over  by  the  bankrupt,  to  the  mauifest  loss  of  the  great 
b^y  of  the  creditors  ?     I  liave  no  doubt  that  is  the  case. 

784.  Mr.  Commissioner  Law. — If  the  granting  of  the  certificate  rested  entirely  with  the 
oommisfiioners,  would  it  not  still  very  much  depend  upon  the  support  or  opposition  of  the 
oredkors?  It  would,  I  tlunk,  depend  upon  their  reasonable  opposition,  but  upon  their  sup- 
port, nothing. 

785.  Would  not  that  opposition  still  be  capable,  to  a  coasiderable  extent,  of  being  bought 
off? — ^I  should  have  no  fear  if  there  was  a  viva  voce  examination  before  the  commissioners;  I 
aboiild  if  it  was  an  examination  on  affidavit. 

786.  Mr.  Commissioner  Fonblangue. — Do  you  conceive  that  if  the  assent  of  creditors  were 
still  retained,  it  would  be  beneficial  that  such  assent  should  be  given  at  a  public  meeting,  and 
not  by  private  signature?  Although  it  is  my  belief  that  the  original  intention  was  that  the 
aignaUuB  to  the  certificate  shoold  be  at  a  public  meeting,  I  do  not  see  that  advantage  would 
result  from  the  assent  being  given  at  a  public  meeting. 

787.  Would  not  the  creditors  be  a  check  on  each  other  ?  First,  the  creditors  probably 
would  not  attend,  particularly  if  they  were  creditors  at  a  distance  ;  and  if  they  were  to  sanc- 
tion the  ^^ature  by  power  of  attorney,  it  would  be  the  same  as  if  they  sign  it  privately. 

788.  Jfr.  Commissioner  Law, — Might  it  not  lie  for  signature  at  some  public  office,  always 
accesaible  ?     I  do  not  see  any  objection  to  that,  except  that  creditors  would  not  attend. 

789.  Mr.  Commissioner  Fonblangue. — ^Would  not  that  be  better  than  soliciting  from  house 
to  house  ?     I  very  much  doubt  that,  because  I  think  the  creditoi-s  will  not  come. 

790.  Are  you  aware  that  bankrupts  incur  now  great  expense  in  sending  persons  to  travel 
about  to  obtain  signatures  to  certificates  ?  I  know  it  well ;  there  was  once  an  instance  of  a 
certificate  having  cost,  I  think,  £700 ;  and  supposing  the  signature  of  the  creditors  to  be 
afaways  necessary,  it  perhaps  in  some  cases  is  unavoidable. 

791.  Mr.  Commissioner  Law.  If  a  man  is  honest,  and  has  deserved  the  good  opinion  of 
his  creditors,  is  it  not  likely  that  each  of  them  might  submit  to  the  expense  of  two  or  three 
ahiUings,  in  order  to  sign  his  certificate,  although  he,  if  he  were  to  bear  the  whole  expense  of 
tfatelling  round  the  country  to  get  signatures,  may  not  be  able  to  support  it?  I  think,  in 
gsMral,  the  creditors  will  not  incur  any  expense ;  it  must  be  obtained,  if  obtained  at  all,  by 
the  activity  of  some  person  on  behalf  of  the  bankrupt,  and  that  will  of  course  be  attended  with 
expense. 

792.  Do  you  think  that  an  uncertificated  bankrupt  should  be  liable  throughout  his  life  to 
have  any  property  of  which  he  may  become  possessed  seized  by  the  assignees  of  his  bank- 
ruptcy ?  I  think  if  he  is  uncertificated,  his  property  ought  to  be  amenable  to  his  creditors, 
which  as  I  understand  the  effect  of  the  certificate,  is  the  purpose  of  withholdijag  it;  and  indeed 
I  am  by  no  means  satisfied  that,  even  when  a  bankrupt  is  certified,  property  of  a  certain 
description  should  not  be  liable  to  the  payment  of  his  debts ;  I  mean  property  which  may 
come  to  him  by  descent  or  by  legacy,  or  by  any  mode  except  the  exertions  of  his  own  industry  : 
but  of  this  I  am  not  certain,  it  has  been  presented  to  my  mind,  and  has  produced  a  consider- 
able impression. 

793.  May  not  the  title  of  assignees  to  after-acquired  property  have  a  very  fraudulent  effect 
against  third  persons,  in  such  a  case  as  this :  One  who  has  been  bankrupt  in  the  north  of  Eng- 
land comes  into  a  trade  in  London,  and  acquires  a  large  stock  in  trade  upon  credit  from  persons 
ignorant  of  his  prior  bankruptcy — his  assignees  come  to  London  and  seize  all  his  property — 
ought  the  law  to  provide  against  the  fraudulent  operation  of  such  a  state  of  things?  I  am  of 
opinion  that  it  ought  I  have  always  thought  that  it  was  an  erroneous  law  to  give  to  the 
assignees  of  an  uncertificated  bankrupt,  or  the  assignees  of  a  certificated  bankrupt  who  has 
not  paid  fifteen  shillings  in  the  )>ound,  an  absolute  right  to  the  property  which  he  has  subse- 
quently acquired,  without  any  discretion  being  vested  in  the  Lord  Chancellor  or  the  commis^ 
Sioners  as  to  the  equitable  disposal  of  the  property.  There  is  a  long  note  upon  this  subject 
m  the  conclusion  of  Montagu  and  Ayrton's  third  volume  of  Reports,  containing,  amongst  other 
cases,  a  case  at  common  law,  where,  in  a  case  of  insolvency,  the  judges  directed  the  assets  to 
be  applied,  first,  to  the  payment  of  the  third  class  of  creditors,  then  of  the  second,  and  then  of 
the  first.  Those  cases  will,  of  course,  depend  much  upon  the  knowledge  by  the  new  creditors 
of  the  prior  bankruptcy  of  the  person  they  had  trusted;  and  therefore  in  the  statute  of 
George  the  Second,  (it  is  supposed  to  have  been  Lord  Hardwicke's  interposition)  the  subse- 
qumt  class  of  creditors  were  held  entitled,  if  they  obtained  judgment  and  issued  execution,  to 
a  priority  over  the  assignees  under  a  second  commission.  I  conceive  that  his  whole  property 
is,  accoixling  to  the  law,  liable  to  the  payment  of  the  debts,  and  a  discretion  ought  to  be  given 
to  some  court  to  determine  which  class  of  creditors  should  have  the  preference.  The  late 
clause  in  the  statute  of  George  the  Fourth,  which  is  called  Lord  Henley's  Act,  appears  to  me 
to  be  radically  erroneous. 

794.  As  against  the  bankrupt  himself,  you  would  maintain  that  title? — As  against  the  un- 
oectificated  bankrupt,  I  conceive  that  the  property  which  he  acquires  must  be,  and  ought  to 
be,  distributed  among  his  creditors — always  reser\  ing  to  some  court  a  discretion  as  to  equitable 
claims' to  priority  between  difierent  classes  of  creditors. 

795.  But  you  would  not  allow  him  upon  new  credit,  or  the  assistance  of  friends,  to  set  up  a 
ahop»  free  from  the  risk  of  having  the  goods  in  it  claimed  as  the  absolute  property  of  his 
asngnees  ? — I  would  not — if  he  is  uncertificated. 

79&  Do  you  think  Gazette  notices  sufficient  in  all  cases  for  creditors  ?  I  really  do  not 
kacMT.  I  will  proceed,  with  the  permission  of  the  Commissioners,  to  another  very  important 
part  of  the  proceedings  in  bankruptcy,  which  is  the  ex  parte  declaration  of  bankruptcy.  By 
the  hm,  as  it  at  present  exists  and  by  the  practice,  when  the  fiat  is  issued^  a  commissioner  is 
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summoned  to  a  private  meeting ;  the  petitioning  creditor  confirms  his  oath  at  this  meeting, 
and  if  he  produce  a  witness  who  will  swear  to  the  requisites  to  support  the  fiat  the  party  is 
declared  bankrupt,  without  having  had  any  opportunity  to  cross-examine  the  witnesses,  or  be 
heard  in  his  own  defence;  and,  without  having  any  notice  whatever  of  the  proceedings,  the 
first  notice  which  he  has  is  from  the  messenger  who  seizes  his  property,  and  from  the  Gazette 
which  publishes  his  bankruptcy ;  and  if  he  thinks  proper  to  dispute  the  bankruptcy,  he  is  not 
entitled  to  see  the  proceedings  before  the  commissioners,  upon  which  they  have  declared  him 
a  bankrupt.     It  may  seem  extraordinary  that,  in  this  free  and  justice-loving  country,  such  a 
law  can  exist ;  such,  however,  is  the  law,  and  it  has  existed  for  a  century.     I  have  always  been 
in  the  habit  of  sifting  by  inquiring  what  the  law  is,  what  the  opinions  of  diflFerent  persons  are, 
and  what  cases  have  existed,  to  show  what  are  the  beneficial  or  prejudicial  effects  of  the  law, 
and  then  the  law  of  other  countries,  and  that  mode  I  will  adopt  on  the  present  occasion.    The 
first  person  who  called  public  attention  to  this  subject  was  Sir  James  Burgess,  in  his  work  on 
Insolvency  Law  in  the  year  1783,  in  which,  after  having  stated  the  evils  of  the  laW,  he  adds, 
the  gentlemen  who  are  conversant  with  the  Court  of  Chancery  can  produce  various  instances 
of  its  oppression,  and  he  mentions  various  instances.     He  says,  "  So  far  has  this  iniquity  been 
carried,  that  even  against  persons  unconnected  with  business,  against  private  country  gentle- 
men,  of  unimpeachwi  credit  and  of  perfect  solvency,  such  commissions  have  been  executed: 
it    is   no   more  difficult    to   swear    that    they    are   traders  than    it  is    to  swear    that    a 
solvent  merchant  has  committed  an  act  of  bankruptcy;    and   in   both  cases  it  is  equally 
impossible  to  disprove  the  charge,  and  the  person  accused  knows  not  of  the  accusation. ' 
Now  it  is  rather  a  curious  fact,  that  a  noble  lord  who  is  supposed  not  to  have  been  very 
friendly  to  reform,  but  who,  I  do  believe,  except  for  his  caution  and  fear  of  hasty  innovation^ 
was  as  anxious  to  improve  as  any  man,  on  earth,  I  mean  Lord  Eldon.     Lord  Eldon,  in  ex 
parte  Stokes,  in  7  Vesey,  after  stating  what  the  law  was,  says, — "  If  this  is  the  effect  of  the 
statutes,  the  Chancellor  has  nothing  to  do  with  the  consequences :  whether  the  law  has  suffi* 
ciently  protected  the  party  against  the  consequences,  is  a  consideration  for  the  legislature  ;'* 
and  that  was,  for  him,  saying  a  great  deal.     Sir  Samuel  Romilly,  when  examin^  before  a 
Committee  of  the  House  of  Commons,  says, — *'  Another  part  of  the  bankrupt  law  which  has 
long  appeared  to  me  to  require  alteration,  and  which  I  have  known,  in  many  iastances,  pro- 
ductive of  extraordinary  injustice  and  oppression,  is  the  facility  with  which  commissions  can 
be  taken  out.     If  a  trader  is  indebted  to  any  man  in  100/.,  or  if  any  person  will  swear  that 
he  is  indebted  to  him  in  that  amount,  the  real  or  pretended  creditor,  if  he  can  get  any  witness 
to  swear  that  an  act  of  bankruptcy  has  been  committed,  may,  without  the  least  previous  inti- 
mation, and  by  a  mere  ex  parte  proceeding,  make  his  debtor  a  bankrupt.    The  immediate  con- 
sequence is,  that  all  the  man's  property  is  taken  possession  of,  his  trade  is  put  a  stop  to,  and 
he  is  compelled  to  surrender  to  the  commission,  and  to  submit  to  be  examined  as  to  all  his 
concerns;  and  all  this  though  he  might  be  able,  if  an  opportimity  were  afforded  liiin,  to 
prove  that  he  had  never  committed  any  act  of  bankruptcy,  and  that  he  does  not  owe  the  man 
who  is  prosecuting  the  commission  a  single  shilling.     This  proof  he  can  only  be  allowed  to 
give  upon  a  petition  to  the   Lord  Chancellor  to  supersede  the  commission,  or  in  an  action 
which  he  may  bring  against  the  messenger,  or  the  assignee,  to  recover  his  property.     Several 
months  must  elapse,  several  years  may  and  sometimes  do  elapse,  before  he  can  have  such  a 
petition  or  such  an  action  finally  decided.     In  the  mean  time,  not  only  is  all  his  property  with- 
held from  him,  but  it  is  in  the  nands  of  the  person  with  whom  he  is  contending,  and  aflfords 
the  means  of  protracting  the  litigation,  and  of  supporting  his  oppressor  in  his  injustice.     The 
bankrupt  is  without  any  resources  but  such  as  his  friends  may,  from  charity,  advance  him, 
while  his  opponent  is,  with  the  bankrupt's  property,  resisting  his  just  demands.     I  have  known 
several  instances  of  this  kind — commissions  taken  out  without  any  colour  of  justification, 
either  in  respect  of  the  insolvent  circumstances  of  the  supposed  debtor,  or  of  ttiere  having  been 
any  act  of  bankruptcy  committed — and  I  have  known  that  such  commissions  have,  in  the  end, 
been  superseded — and  the  persons  who  took  them  out  have  been  ordered  to  pay  all  the  costs  of 
the  proceeding;  but  I  never  knew  an  instance  of  this  kind  in  which  the  person  against  whom 
the  commission  had  been  taken  out  was  not,  notwithstanding  his  ultimate  success,  completely 
and  irretrievably  ruined.     Such  proceedings  as  these  sometimes  originate  in  malice,  sometimes 
in  indifference  to  consequences,  which  can  only  affect  a  man's  debtor — and  sometimes,  and 
indeed  most  frequently,  in  a  desire  to  create  law  expenses,  by  which  an  attorney,  who  is  either 
himself  the  petitioning  creditor,  or  who  has  suggested  the  measure,  is  largely  to  profit.     This, 
in  my  opinion,  most  urgently  calls  for  some  remedy,  though  I  am  not  prepared  at  the  present 
to  say  what  that  remedy  should  be."     When  I  was  examined  before  the  Committee  of  the 
House  of  Commons,  I  expressed  similar  opinions ;  and  1  have  frequently  published   such 
opinions.     Mr.  Bell,  in  his   work  on  the  Bankrupt  Law  of  Scotland,  speaks  to  the  same 
effect :  he  says, — "  In  Scotland,  the  petition  for  sequestration  is  served  upon  tlje  supposed 
bankrupt,  and  a  day  is  appointed  for  him  to  answer  it,  and  until  he  is  heard,  the  sequestration 
is  not  awarded.     Why  may  not  this  mode  be  adopted  in  England,  with  the  additional  caution 
that,  pending  the  inquiry,  the  property  shall  be  secured  ?"  and  so  Mr.  Fane,  in  one  of  the 
tracts  for  which  the  public  is  so  much  indebted  to  him,  protests  against  this  mode  of  proceed- 
ing :  he  says, — **  The  first  proceeding  in  bankruptcy  is,  of  course,  to  inquire  whether  the  party- 
is  Dankrupt ;  at  this  inquiry,  as  an  inquiry  involving  such  fearful  consequences,  the  party  to  be 
affected  has  no  right  even  to  be  present,  still  less  to  be  heard.     Is  not  this  an  absurdity  ?      If 
the  party  is  willing  to  be  made  a  bankrupt,  in  which  case  the  inquiry  seems  useless^  he  is 
usually  present,  or  in  the  immediate  neighbourhood ;  if  he  is  unwilling,  he  usually  knows 
nothing  of  what  is  in  progress.     Is  not  this  an  absurdity  ?"     He  proceeds  in  this  spirit  through 
various  different  paragraphs.     Well  may  Mr.  Fane  say  that  these  evils  are  not  harmless,  as 
he  has  strongly  illustrated  by  the  case  of  Mr.  Chambers.    •*  After  eight  or  ten  suits  it  has  not. 
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after  twenty  years,  been  determined  whether  an  act  of  bankruptcy  was  c<mimitted«  During  ^  inaHiwii  \ 
the  greater  part  of  this  time,  Mr.  Chambers  has  been  in  the  Fleet  prison,  and  his  wife  and  XMwaMioiii  T 
^Uunghter  have  been  exposed  to  miseries  which  can  hardly  be  conceived,  and  which  it  is  impos-  B.  Montagu,  Esq., 
sible  to  describe.  The  expense  of  the  legal  proceedings  has,  it  is  said,  been  upwards  of  7th  Jaaoaiy,  1840« 
20,000/.,  and  not  one  farthing  of  his  property,  amounting  to  upwards  of  100,000/.,  has  been 
or  can  be  distributed  amongst  his  creditors.'*  What  a  disgrace  this  is  to  the  English  law !  It 
baa  been  said  that  an  opinion  of  plenty  is  often  the  cause  of  want;  it  may,  with  the  same 
truth,  be  said,  that  an  opinion  of  justice  is  often  the  cause  of  injustice.  Mr.  Fonblanque,  in 
a  tract,  for  which  we  are  indebted  to  him,  has  spoken  to  the  same  effect.  It  is  a  tract  pub- 
lished in  the  year  1824;  it  contains  this  paragraph:  ''  By  the  summary  operation  of  the 
bankrupt  law,  the  first  trader  in  England,  first  for  wealth,  honour,  and  punctuality,  may  find 
himself  placed  on  a  footing  with  fraudulent  insolvents  ;  and  that  on  the  judgment  of  three 
gentlemen,  well  or  ill  skilled  in  the  law,  on  ex  parte  evidence,  without  the  intervention  of  a  jury, 
and  without  the  most  distant  hint  that  such  a  process  is  even  in  contemplation  against  him. 
It  is  enough  that  a  malignant  creditor  to  the  amount  of  100/.,  for  purposes  of  vengeance, 
peiiiaps  to  get  rid  of  a  rival  in  trade,  for  a  feiv  critical  days,  shall  produce  a  discarded  servant 
to  swear  that  he,  the  creditor,  called  at  the  merchant's  house  for  money.;  and  that  he,  the 
servant,  by  order  of  his  master,  said,  with  intent  to  delay  his  creditor,  '  not  at  home;'  on 
■uch  evidence,  uncontradicted,  for  no  other  is  heard,  a  commission  will  be  opened,  and  the 
moat  prosperous  merchant  will  be  declared  to  the  world  a  bankrupt ;  his  property  is  mstanter 
conveyed  from  his  control,  and  he  must  surrender,  under  the  penalties  of  felony  (fortunately 
no  longer  capital),  to  a  process  which  he  know&  to  be  founded  in  fraud,  and  of  which  he  neither 
is  nor  ever  was  the  legitimate  object.  What  is  the  remedy  ?  Having  surrendered,  he  may 
petition  to  supersede  Uie  commission ;  his  petition,  the  last  perhaps  of  200,  is  set  down  to  be 
argued  in  its  turn,  and  fortunate  indeed  is  the  bankrupt  whose  first  protest  can  be  heard  at 
Lincoln's  Inn  before  the  period  which  the  law  has  prescribed  for  liis  last  examination  at 
Guildhall ;  and  during  this  time  he  may  be  questioned  as  to  every  particular  of  his  trading,  his 
most  secret  tranactions  may  be  exposed  to  the  scrutiny  of  his  enemy ;  in  vain  he  protests  against 
the  abuse  of  jurisdiction ;  he  must  answer,  or  be  committed  to  New^te.  At  last  his  petition  may 
come  on  to  oe  heard ;  it  is  to  be  supported  and  opposed  by  affidavits,  the  most  imperfect  form  of 
evidence  which  the  law  allows,"  (may  I  beg  to  impress  that  upon  the  minds  of  the  commissioners 
tn  some  observations  I  shall  have  to  submit  to  their  consideration  in  reference  to  the  court  of 
review),  "the  witnesses  may  depose  or  not,  as  they  please,  there  b  no  compulsory  process  to 
enforce  their  testimony ;  they  may  say  as  much  or  as  little  as  they  will,  it  is  not  the  truth 
the  whole  truth,  and  nothing  but  the  truth,  but  it  is  just  as  much  as  suits  the  interest  of  the 
party  producing  the  depositions ;  there  is  no  cross-examination.  With  such  crippled  means  of 
doing  justice,  it  is  not  wonderful  that  a  judge  should  pause  before  he  decides.  Three  courses 
are  before  him,  1st,  a  rash  and  immediate  judgment;  2nd,  to  send  the  case  to  a  jury,  who  will 
have  better  means  of  coming  at  the  truth  by  means  of  viva  voce  evidence ;  3d,  to  wait  pa- 
tiently till  the  parties^  by  fuller  affidavits,  shsdl  condescend  to  allow  the  Lord  Chancellor  to 
folfil  the  duties  of  his  office.  It  would  be  highly  presumptuous  in  me  to  declare  any  opinion 
m  the  choice  that  a  jud^e  may  make,  but  it  was  my  intention  very  diffidently  to  point  out  the 
means  by  which  I  hope  it  may  be  remedied."  Then  Mr.  Fonblanque,  to  whom  we  are  veiy 
much  indebted  fortius  tract,  and  particularly  for  this  part  of  it,  suggests  a  mode  which  I  will 
beg  to  state.  When  speaking  of  the  opening  of  the  commission,  he  says :  "  This  process,  how- 
erer,  considering  its  important  consequences,  appears  to  be  by  far  too  summary.  It  is  therefore 
proposed  that  the  first  finding  of  the  commissioners  should  be  in  the  nature  of  a  rule  nisi, 
calling  upon  the  supposed  insolvent  to  show  cause  why  he  should  not  be  declared  bankrupt^ 
and  that  within  seven  days,  if  in  town ;  or  ten,  fourteen,  or  twenty-one,  according  to  the  dis- 
tance of  his  residence  in  the  country.  A  provisional  assignment  must  be  made  in  order  to 
prevent  waste  of  the  estate,  but  there  should  be  no  publication  of  the  process  until  the  finding 
of  the  bankruptcy  is  made  absolute.  If  the  supposed  bankrupt,  after  due  notice,  does  not  ques- 
tion the  legality  of  the  commission,  the  declaration  and  publication  of  his  bankruptcy  will 
follow  of  course,  but  if  he  does  question  it,  then  it  is  proposed  to  allow  him  and  the  petitioning 
creditor  the  option  of  several  modes  of  trial,  1st,  by  a  hearing  before  the  ordinary  commission- 
ers ;  2nd,  by  a  hearing  in  the  nature  of  appeal  before  a  court  of  quorum  commissioners, 
created  for  that  purpose ;  3d,  before  the  quorum  commissioners  and  iury."  So  much  then  for  the 
OfHnions ;  there  are  three  modes  of  ascertaining  the  truth — facts — ^the  opinions  of  others  able  to 
advise — and  the  result  of  our  own  reasoning.  I  will  now  advert  to  the  cases  to  prove  the  in- 
justice of  exports  declarations.  The  first  case  to  which  I  would  refer  was  ex  parte  Mackie. 
After  having  spent  the  greater  part  of  his  life  as  a  surgeon  and  apothecary,  I  think  at 
Lewisham,  m  Kent,  and  having  saved  8,000/.  or  9,0002.,  he  was  induced  to  connect  himself  in 
partnership  with  a  person  who  advertised  for  a  partner ;  he  had  not  been  so  connected  more 
than  two  or  three  months,  before  this  partner  accepted  a  bill  in  the  name  of  the  partnership^ 
upon  which  a  commission  of  bankruptcy  was  issued  against  Mr.  Mackie,  by  a  person  in  col- 
lusion wiUi  the  partner,  who  elected  the  assignee,  and  obtained  total  dominion  over  his  pro- 
perty ;  hia  family,  consisting  of  seven  or  eight  daughters,  young  women  just  entering  the  worlds 
wete  to  my  knowledge  without  a  farthing;  their  brother,  a  very  respectable  physician  at 
Southampton,  whom  I  had  known  from  my  infancy,  assisted  this  distressed  &mily  until  an 
opportunity  offisred  to  make  an  application  to  the  Lord  Chancellor;  a  petition  was  presented 
to  supersede ;  there  were  long  contradictory  affidarits.  The  chancellor  superseded  the  com- 
HBsaion,  and  the  family,  who  are  now  living  in  respectability  in  one  of  the  northern  counties, 
ware  rescued  from  ruin,  which  would  have  been  inevitable,  had  Mr.  Mackie  been  obliged  to 
mwX  the  result  of  a  suit  at  law.  The  assignee  surrendered  himself  to  prison ;  I  knew  the 
parties  perfectly  well;  I  was  their  counsel.    Xhe  next  case  b  that  of  ex  parte  Di^^num,  who 
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Ennlnatioiis.       ^^^  having  lived  17  years  in  the  service  of  Mr.  Digby,  in  Ireland,  <*ame  to  England  with  400f. 
— —      '       in  money,  and  a  merchant's  note  for  400/.  more ;  this'  800/.  he  had  saved  during  his  loor 
B.  Montagu,  E*q.,  service  with  Mr.  Digby.   Soon  after  his  arrival  in  London,  he  met  at  the  inn  where  he  lodgea 
Ttii*  Janotzy,  1840.    a  native  of  Ireland  who  had  long  resided  in  England ;  this  person  issued  a  commission  of 
bankruptcy  against  him  ;  the  800Z,  or  the  greater  part  of  it,  was  seized.  Gentlemen  who  have 
not  had  experience  in  these  cases  may  imagine  that  they  are  of  very  rare  occurrence.     Th^e 
is  a  case  of  this  nature  at  this  moment  pending.     A  petition  was  brought  to  me  a  few  days 
smce,  but  stating  the  case  so  imperfectly,  I  knew  it  would  fail  unless  it  was  rectified,  and  to 
reotify  it  I   sat  up  the  whole  of  one  night  the  last  week,  and  I  believe  I  effectually  de- 
composed the  whole  conspiracy.    But  this  very  day  it  was  to  have  been  opened ;  the  party 
did  not  dare  to  come,  and  pending  the  inquiry  it  is  as  well  perhaps  not  to  say  more.     That 
ha»  happened  this  very  weeL     The  next  case  to  which  I  will  reJer  is  that  of  ex  parte  Charlton, 
February  16th,  1828.    This  was  an  applicsUion  by  the  person  against  whom  a  conmiission 
had  issued  to  supersede  the  conunission,  because,  as  he  alleged,  it  had  issued  maliciously  and 
without  any  debt  or  act  of  bankruptcy  to  support  it.     The  petition  stated  that  if  the  comnus- 
sion  was  not  immediately  superseded,  it  would  involve  the  petitioner  and  his  family  in  inevi*- 
table  ruin ;  that  the  petitioning  creditor  was  insolvent ;  that  the  solicitor  had  not  made  any 
inquiry  as  to  the  petitioning  cr^itor's  circumstances,  or  the  debt  or  act  of  bankruptcy ;  that  no 
doubt  was  entertained  of  the  petitioner's  solvency ;  but  that,  in  consequence  of  the  s^zure  of  his 
property,  he  was  unable  to  sell  or  remove  any  part  of  it ;  that  it  was  daily  deteriorated,  and  that 
his  lanmord  had,  not  from  any  doubt  of  his  ability  to  pay,  but  solely  to  secure  himself,  dis- 
trained for  rent  due  only  two  days  before  the  conmiission  issued,  and  which,  but  for  the  com- 
mission, would  have  been  paid  in  regular  course,  and  that  he  was  ready  immediately  to  fp.v<B 
security  for  the  payment  of  all  his  debts.    The  comnoission  was  endeaiHoured  to  be  supported^ 
as  it  had  issued,  but  it  was  superseded.    There  is  another  case,  which  is  ex  parte  Taylor,  in 
Montagu  and  Macarthur  s  Reports,  p.  427^  which  was  a  case  in  which  a  commission  issued 
against  a  man,  and  would  have  found  him  bankrupt,  who  was  no  trader,  where  there  was  no 
pretence  for  calling  him  a  trader.   We  applied  to  the  Chancellor  for  permission  to  att^id,  which 
permission  was  given,  and  the  commission  was  superseded.    Another  case  is  the  case  of  Mr. 
Cotton ;  he  had  undertaken  to  build  some  houses  at  Worthing  for  an  attorney  in  Loodoiu 
After  considerable  progress  had  been  made  in  the  buildings,  the  attorney  and  Mr.  Cotton 
quarrelled ;  the  attorney  refused  to  advance  mare  money,  and  Mr.  Cotton  refused  to  proceed 
with  the  buildings  until  such  advance  was  made.     Pending  the  dispute,  Mr.  Cotton  requested 
permission  to  place  on  the  premises  of  a  gentleman  at  Shor^am  some  window^sasheSy  whicb> 
if  they  had  continued  to  have  been  exposed  to  the  weather,  would  have  been  nnned,  and  soooe 
stones,  which  might  have  been  stolen.     A  commission  of  bankruptcy  was  immediately  issued 
against  Mr.  Cotton ;  the  evidence  of  the  act  of  bankruptcy  proposed  as  usual  to  support  soefa 
eommission  was  as  follows :  '*  George  Harrison  upon  his  oath  sdys  that  the  said  R.  T.  Cottoot 
hath  prepared  certain  sash-frames,  sashes,  and  other  works  for  the  purpose  of  the  buildings  in 
which  the  said  R.  T.  Cotton  was  engaged  at  Worthing ;  and  that  such  sashes  £uid  sash-frames,  of 
the  value  of  250/.  or  thereabouts,  were  placed  within  the  said  buildings  for  the  purposes  of  such 
buildings ;  and  that  on  or  about  Monday,  the  7th  day  of  October  instant,  or  within  a  few  da^ 
preceding,  the  whole  of  the  said  sashes  and  sash-frames  were  removed  from  the  said  buildingSt 
and  sent,  as  this  deponent  believes,  to  Me^rs.  Irving  and  Company,  of  Shoreham,  from 
whom  the  said  R.  T.  Cotton  had  purchased  the  timber  employed  in  such  buildings.     And 
this  deponent  further  saitb,  that  the  said  R.  T.  Cotton  hath  also  removed  or  caused  to  be 
removed  and  transferred  from  the  said  premises  and  buildings,  lead,  stone,  and  other  materials 
of  the  value  altogether  of  50/.  or  thereabouts.     And  this  deponent  further  saith,  that  this 
deponent,  about  the  time  above  mentioned,  received  two  orders  respectively  dated  the  1st  di^ 
of  October  instant,  under  the  signature,  as  this  deponent  believes,  of  Mr.  Irving,  a  member  of 
the  firm  above  mentioned,  for  the  delivery  of  the  said  sashes  and  frames,  and  also  for  a  load  of 
the  paving  stone;  in  pursuance  of  which  orders  this  deponent  did  deliver  the  said  goods  and 
materials  above  mentioned.   You  are  requested  to  state,  with  reference  to  the  above  aepoaition^ 
what  is  the  opinion  you  have  formed  as  to  the  purpose  for  which  the  materials  and  goods  above 
mentioned  were  delivered  to  the  order  of  Messrs.  Irviiigs?     My  belief  is  that  they  were  sent 
to  Messrs.  Irvings  for  the  purpose  of  protection,  and  for  that  purpose  only. — ^Would  not  the 
lead  and  paving  stone  have  been  equally  secure  from  injury  at  Worthing  on.the  premises,  as  in 
the  possession  of  Messrs.  Irvings  at  Shoreham  ?     I  don't  know  but  it  would  be  quite  as  safe. 
Could  not  the  sash,  and  sash-frames  have  been  placed  in  security  upon  the  premises?    Th^ 
could  have  been  put  in  a  shed  on  the  premises,  or  a  great  part  of  them ;  but  we  did  not  try  to 
put  any  there" — and  so  on.     Upon  this  they  found  him  a  banknipt  for  a  fraudulent  removal 
of  those  materials.     We  present^  a  petition  to  the  Vice-Chancellor.     I  had  had.  much  expe- 
rience in  Bankruptcy,  but  I  could  scarcely  believe  such  existed.     We  succeeded  ia 
superseding  the  commission.     Another  case  is  Major  Roper's  case ;  he  had  gone  to  Dover  by 
the  advice  of  his  physician  for  the  benefit  of  his  health,  and  was  made  a  bankrupt ;  a  potion 
was  presented ;  the  cause  of  his  departure  by  the  evidence  of  the  phystcians  was  explained ; 
and  the  commission  was  superseded.  There  is  another  case  ex  parte  Oldfield  ;  this  was  a  peti- 
tion by  the  person  against.whom  the  commission  had  issued,  to  supersede  it.     The  petition 
stated  that  the  petitioner,  having  advanced  1,000/.  to  a  person,  made  repeated  applici^ions  for 
payment,  but  that  to  his  astonishment  his  debtor  had  issued  a  commission  of  bankruptcy 
against  him,  and  at  the  private  meeting  had  procured  a  declaration  of  bankruptcy.     The  pe* 
titioner  stated  that  he  had  not  any  creditors,  and  that  vrithout  the  immediate  interposition  of 
the  court,  the  petitioning  creditor,  his  debtor,  woukL  be  assignee,  and  obtaia  the  total  donu* 
uion  over  his  property.     Every  allegation  in  support  of  the  petition  was  of  course  denied,  aa  it 
always  is.  The  commission  could  be  su^)orted  only  by  the  niode  in  which  it  had  isaued.  From 
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my  experience  in  these  cases  I  bad  not  the  slightest  doubt  of  the  nature  of  the  commission*      Examinations. 
TTne  Vice-Chancellor,  I  am  inclined  to  think,  (fid  not  suppose  that  such  iniquity  could  exist.  •— *« 

He  directed  an  issue  at  nisi  prius;  the  iniquity  appeared ;  a  verdict  was  found  for  the  peti-  ^'  Mont«g«,  Esq., 
tioner,  the  commission  was  superseded,  and  a  verdict  has  since  been  obtained  for  damages.  Cases  7th  Jannary,  1840. 
of  this  nature  have  frequently  occurred.  I  requested  the  particular  attention  of  the  commissioners 
to  a  part  of  the  observations  of  Sir  Samuel  Romilly :  he  says,  "  I  have  known  tliese  commis- 
sions to  be  superseded,  but  I  never  knew  an  instance  where  it  was  not  attended  with  the  ruin  of 
the  defendant.  This  was  verified  in  the  case  of  Oldfield;  he  was  ruined,  as  a  man  must  be 
under  such  circumstances.  I  suppose  there  is  nothing  which  ever  existed  for  which  some 
reason  cannot  be  found.  The  plain  principles  are  these ;  no  man  ought  to  be  condemned 
unheard.  Every  person  should  have  an  opportunity  of  cross-examining  any  persons  who 
appear  against  him,  and  that  he  should  not  be  ruined  behind  his  back." 

796.  Mr.  Ellis. — You  say  that  the  asserted  debt  in  the  case  you  first  referred  to  is  300/.,  and 
the  debtor  has  at  his  bankers  1,500/.,  why  does  not  he  pay  the  debt? — He  cannot  get  it,  it 
is  attached;  the  bankers  will  not  pay  a  JFarthing. 

797.  In  the  event  of  its  being  the  law  to  sun^mon  a  man  before  a  judge,  and  give  him  six  or 
ten  days  before  he  shall  be  declared  a  bankrupt,  and  give  him  the  power  of  objecting  to  his  being 
made  a  bankrupt  showing  the  state  in  which  he  is,  would  not  that  remedy  the  evil  complained 
of? — I  have  no  doubt  it  would,  but  there  should  be  caution  in  ordering  the  petitioning  cre- 
ditor to  receive  the  payment.  The  reasons  in  favour  of  ex  parte  declarations,  so  far  as  1  have 
been  able  to  collect  them,  are  two ;  first,  that  the  proceeding  in  bankruptcy  requires  this 
dispatch ;  secondly,  that  it  is  not  condemning  unheard,  but  is  merely  in  the  nature  of  an 
indictment  or  information.  That  dispatch  is  necessary  to  secure  in  all  cases  the  property  of 
a  trader  supposed  to  be  bankrupt,  and  in  some  cases  to  secure  his  person,  may  be  true ;  but 
let  us  not  assume,  from  these  particular  truths,  that  a  general  rule  should  be  established  sub- 
versive of  all  justice.  You  may  summon  them  and  proceed  with  great  dispatch,  and  seize 
the  property  in  the  mean  time.  There  is  some  evil  in  every  proceeding.  The  man  is 
declarea  and  adjudged,  and  ought  to  be  a  bankrupt,  and  his  only  remedy  is  this  celerity^ 
which  was  very  bad  when  it  was  before  the  Chancellor,  and  is  not  benefited  by  being  before  a 
Court  of  Review.  Such  are  the  reasons  in  favour.  Now  I  come  to  the  clause  introduced  by 
Lord  Brougham  in  section  17  of  the  New  Bankrupt  Act  When  Lord  Brougham  introduced 
the  new  Bill  into  the  House  of  Lords,  Lord  Wynford  said,  "a.  single  commissioner  might 
declare  a  man  a  bankrupt  under  this  bill.  Under  the]  present  law,  a  man  could  not  be 
declared  a  bankrupt  without  the  concurrence  of  three  commissioners,  and  they  ought  not  to 
adjudge  a  man  a  bankrupt  until  he  had  been  heard  in  his  defence.  He  must,  therefore,  pro- 
test against  the  merchants  and  bankers  of  this  country  being  rendered  liable  to  be  posted  in 
the  Gazette  as  bankrupts — to  be  divested  of  all  their  property — their  business  stopped — and 
themselves  and  their  families  turned  out  of  their  houses,  on  an  ex  parte  hearing  before  one 
commissioner.  The  commissioner  might,  indeed,  if  he  found  difBculty,  advise  with  the  other 
commissioners ;  but  there  were  some  men  who  never  found  any  difficulty  until  the  answer  was 
heard."  To  this  statement  of  Lord  Wynford,  Lord  Brougham  answered : — *'  His  noble  and 
learned  fnend  objected  to  give  the  power  of  making  a  man  a  bankrupt  into  the  hands  of  the 
new  judges.  By  the  Bill  it  was  certainly  provided  that  one  judge  could  enter  into  the  inquiry, 
but  it  was  also  provided  that  the  moment  he  foimd  any  extraordinary  difficulty,  he  might  call 
for  farther  assistance.  That  was  no  doubt  a  question  well  deserving  of  discussion,  and  accord- 
ingly he  begged  to  state  to  their  Lordships,  and  to  his  noble  and  learned  friend,  that  it  had 
received  a  great  deal  of  consideration.  He  proposed,  in  the  first  instance,  to  introduce  this 
system  of  me  rule  Nisi,  which  was  one  of  the  principles  in  the  sketch  of  the  Bill  which  he 
laid  before  certain  learned  individuals  for  consideration,  but  he  withdrew  it  because  it  was 
agreed  that,  although  the  subject  was  always  open  to  the  modification  which  his  noble  and 
learned  friend's  long  experience  had  suggested,  yet  that,  at  all  events,  the  seizure  of  goods 
must  be  ex  parte,  though  the  making  a  man  a  bankrupt  might  take  place  after  a  few  days* 
delay;  but  then  there  would  be  this  great  difficulty,  that  though  you  might  seize  the  goods, 
you  could  not  prevent  him  from  tampering  with  his  creditor,  unless  something  like  a  bodily 
attachment  or  arrest  was  introduced.  They  could  not  do  that,  however,  without  being  the 
cause  of  as  much  mischief  as  would  arise  from  declaring  a  man  a  bankrupt  at  once.  On  the 
whole  it  was  considered  better  that  the  property  should  be  seized  as  heretofore,  and  that  the 
point  of  bankruptcy  should  be  left  for  the  consideration  of  another  tribunal."  There  is 
nobody  living  who  thinks  more  highly  of  Lord  Brougham's  great  powers  of  mind  than  I  do ; 
and  wnen  he  is  dead  and  gone,  I  have  no  doubt  that  his  successors  will  be  conscious  of  the 
great  blessings  which  he  has  diffused  through  society,  not  only  by  legal  reforms,  but  by 
exciting  a  spirit  of  inquiry  which  will  continue  centuries  after  he  is  dead.  I  have  no  obliga- 
tions to  Lord  Brougham,  but  I  should  be  unjust  to  him  if  I  did  not  state  the  clear  impression 
upon  my  mind  that  the  profession  is  indebted  to  him  for  his  anxiety  to  improve,  and  for  the 
improvements  so  far  as  they  have  gone ;  above  all,  for  the  impulse  he  has  given,  and  which 
will  reflect  to  the  remotest  generations  to  the  advancement  of  knowledge.  Therefore,  I  say, 
this  one  failure  in  Lord  Brougham's  bankrupt  reform  is  solitary,  amidst  many  advantages 
which  he  has  conferred  upon  the  world.  Lord  Brougham  stated  that  he  considered  that  the 
adjudication  of  bankruptcy  was  not  upon  the  best  footing,  but  he  thought  the  subject  was  on& 
of  great  difficulty ;  it  had  been  a  question  of  long,  anxious,  and  difficult  inquiry  among  legis- 
lators and  lawyers  ever  since  the  bankrupt  laws  existed.  I  cannot  conceive  that  there  is  any 
difficuhy  in  saying  that  no  man  ought  to  be  tried  behind  his  back.  Lord  Brougham  pro- 
ceeded to  say,  that  he  thought  the  best  course  was  to  deal  with  caution,  and  if  the  legislature 
assented  to  his  proposition  of  reforming  the  tribunal,  an  opportunity  would  be  given  by  the 
working  of  the  new  system  for  finding  a  remedy  for  so  great  an  evil.     Having  said  what  I 
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think  right  of  the  great  abilities,  the  great  attainments,  and,  above  all,  the  activity  of  Lord 
Brougham,  I  must  say  that  he  knew  very,  very  little  of  the  administration  of  the  bankrupt 
laws :  he  harl  a  disposition  to  reform,  but  it  is  a  dangerous  thing  to  alter  without  knowledge. 
I  never  saw  him  before  commissioners  in  my  life  ;  he  was  only  like  a  blind  man  with  a  stick. 
He  trusted  to  others  where  he  did  not  know  the  way  himself.  He  suggested  that  their  Lord- 
ships should  not  take  this  matter  under  consideration  until  the  new  judicature  was,  as  he 
hoped  to  see  it,  in  actual  and  successful  operation,  and  he  had  no  doubt  that  the  experience  of 
the  learned  and  skilful  persons,  to  whom  the  courts  were  to  be  confined,  would  guide  them  to 
a  sufficient  remedy. 

Supposing  it  should  appear  to  the  commissioners  whom  I  now  have  the  honour  of 
addressing,  that  any  remedy  ought  to  be  suggested,  I  have  drawn  a  draft  of  some 
clauses  merely  as  a  peg  to  hang  other  thoughts  upon.  **  Whereas  it  is  expedient  that  a 
declaration  of  bankruptcy  upon  ex  parte  evidence  shall  not  be  advertised  until  the  person  or 
persons  declared  bankrupt  shall  have  had  an  opportunity  to  show  cause  against  such  decla- 
ration :  Be  it  enacted,  that  notice  of  every  adjudication  of  bankruptcy  shall  be  forthwith 
served  upon  the  person  or  persons  adjudged  bankrupt,  to  attend  before  the  commissioner  or 
commissioners  at  a  time  and  place  in  such  notice  to  be  mentioned,  and  that  until  the  service 
of  such  notice  the  adjudication  of  bankruptcy  shall  not  be  advertised.  Provided  that,  if  to  the 
said  commissioner  or  commissioners  it  shall  appear  that  such  person  or  persons  cannot  be 
found,  or  that  personal  service  will  be  attended  with  injurious  delay,  it  shall  be  lawful  for  the 
said  commissioner  or  commissioners  to  make  such  order  for  substituted  service  thereof  as  to 
him  or  them  shall  seem  meet.  And  be  it  further  enacted,  that  such  person,  his  attorney,  and 
counsel,  shall  be  allowed  to  attend  before  the  commissioner  or  commissioners  to  show  cause  why 
the  declaration  shall  not  be  advertised,  and  shall  be  allowed  to  inspect  the  proceedings  and 
take  copies  of  the  depositions,  and  be  heard  either  personally  or  by  his  counsel  or  attorney 
against  such  adjudication.  And  if,  upon  such  attendance  before  the  commissioner  or  commis- 
sioners, he  or  they  shall  be  satisfied  that  the  person  is  not  a  bankrupt,  it  shall  be  lawful  for 
such  commissioner  or  commissioners  to  reverse  such  adjudication.  Provided  always,  that 
nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  or  in  any  way 
affect  the  seizure  of  the  person  or  persons  declared  bankrupt.**  Such  are  the  facts,  upon 
which  I  have  not  dilated.  There  is  one  case  which  I  will  state  on  a  future  day  which  is  now 
subjudice. 

798.  Chairman, — Do  you  think  it  would  be  advisable  that,  in  case  the  petitioning  creditor 
should  swear  he  believed  a  bankrupt  was  about  to  abscond,  a  warrant  should  be  issued  to 
take  the  bankrupt  ? — I  have  not  the  slightest  hesitation  in  saying  that  that  would  be  expe- 
dient ;  and  more  than  that,  I  think  a  warrant  ought  always  to  be  issued ;  but  I  think  it  might 
be  expedient  in  such  a  case  to  declare  a  bankruptcy. 

799.  In  the  case  of  a  man  being  arrested,  or  the  messenfirer  going  into  his  house,  the  mis- 
chief is  all  done  to  the  man*s  credit  ? — I  see  that  was  stated  by  Lord  Brougham  in  the  dis- 
cussion between  him  and  Lord  Wynford,  but  I  cannot  think  that  all  the  evil  would  result ; 
that  a  portion  of  the  evil  would  result,  1  have  no  doubt— <jredit  is  of  such  a  delicate  texture — 
but  the  good  sense  of  people  would  soon  find  that  they  ought  not  immediately  to  condemn 
him. 

800.  What  is  the  use  of  a  warranty  unless  you  are  going  to  lay  hold  of  the  man  ? — I  would 
issue  it  in  every  case. 

801.  Mr.  Commissioner  Law, — Do  you  refer  to  a  warrant  against  his  person? — According 
to  my  view,  whenever  a  man  is  adjudged  a  bankrupt,  his  property  should  be  secured,  and  he 
compelled,  as  soon  as  convenient,  to  attend  before  the  commissioners.  I  am  aware  that  there 
is  an  evil  in  that  You  can  serve  him  with  a  notice,  or  a  warrant ;  and  if  he  is  served  in  the 
Royal  Exchange,  it  might  injure  his  credit.  I  would  have  a  notice  given  to  a  man,  in  every 
instance,  to  attend  before  the  commissioners. 

802.  In  case  there  was  an  affidavit  that  he  was  preparing  to  leave  the  country,  you  would 
take  his  person  ? — Certainly,  if  I  had  evidence  before  me  that  there  was  reasonable  ground 
for  thinking  he  was  about  to  abscond. 

803.  Chairman, — ^What  benefit  can  result  to  the  creditors  from  taking  possession  of  a  man*8 
property  immediately,  if  there  is  no  reason  to  suppose  he  is  committing  roguerv  ? — My  own 
reason  is,  that  the  property  may  be  endangered,  and  there  might  be  an  immediate  desire  to 
transfer  it  to  other  persons. 

804.  In  order  to  guard  against  that,  if  the  petitioning  creditor  will  make  oath  (hat  he  be- 
lieves  a  man  is  about  to  conceal  his  property,  you  would  then  be  of  opinion  a  messenger 
should  go  in  and  take  possession? — I  am  quite  clear  about  that  case,  but  my  present  opinion 
goes  further  than  that  As  poUtical  economists,  we  should  say  the  evil  on  the  one  side  is  the 
chance  of  the  removal  of  the  property,  the  chance  on  the  other  is  the  chance  of  an  injury  to 
character.  I  should  say  that  the  circumstances  should  be  in  the  discretion  of  the  commis- 
sioner. If  it  is  sworn,  not  that  he  is  about  to  abscond,  but  that  his  relations  are  all  about 
him  and  it  is  feared  that  he  is  taking  measures  to  give  them  a  preference,  I  would  give  the 
commissioner  a  power  to  send  a  messenger. 

805.  What  time  would  you  think  sufficient  to  allow  the  bankrupt  to  answer  a  rule  nisi  ; 
would  24  hours  be  sufficient,  if  he  is  accessible  ? — ^I  should  think  the  shortest  time  at  which  it 
could  be  done,  the  better.  I  stated  that  the  observations  I  would  submit  to  the  commissioners 
would  in  part  relate  to  the  improvement  of  the  law  in  favour  of  the  creditors,  and  in  favour  of 
the  bankrupt,  and  the  courts  for  the  administration  of  it  I  will  now,  with  the  permission  of 
the  commissioners,  call  their  attention  to  the  Court  of  Review,  which  appears  to  me  to  have 
been  a  radical  error  in  the  administration  of  the  law.  I  am  old  enough  to  remember  when 
all  the  business  in  bankruptcy  which  ever  appeared  before  the  Court  of  Chancery  was  trans- 
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acted  by  Lord  Thurlow,  Lord  Roslyn^  and  by  Lord  Eldon,  when  first  he  came  into  office,  on 
B  Saturday.  One  day  in  the  week  was  appropriated  to  bankruptcy,  and  it  was  far  more  than 
was  necessary.  After  Lord  Eldon  had  sat  for  some  time  upon  the  bench,  the  business  of  the 
court  accumulated  to  such  a  degree,  that  such  minor  discussions  as  bankruptcy  could  scarcely 
obtain  a  hearing ;  and  at  last  the  evil  was  so  great,  that  advantage  was  taken  of  it — petitions 
were  presented  solely  upon  the  supposition  that  there  could  not  be  an  immediate  hearing — and 
they  became  so  numerous  that  the  delay  and  expense  amounted  to  a  denial  of  justice.  An 
expedient  was  adopted  to  prevent  this  evil  by  the  creation  of  a  Vice-Chancellor  s  Court.  It 
got  rid,  indeed,  of  the  petitions  on  which  no  doubt  could  be  entertained,  but  from  the  petitions 
of  importance  there  was  generally  an  appeal,  so  that  the  delay  and  expense  attending  upon 
them,  decided  by  Lord  Iu>slyn  and  Lord  Thurlow  on  the  Saturday,  would  now  require  two 
Saturdays.  Affidavits  on  affidavits  were  filed  on  one  side  and  the  other;  I  should  say  not  to 
communicate  but  to  obscure  the  truth ;  and  it  became  such  a  monstrous  evil,  such  a  disgrace 
to  the  administration  of  justice,  that  I  am  sure  no  person  at  all  acquainted  with  it  did  not 
know  that  it  was  trifling  with  the  desire  that  existed  to  do  what  is  right  I  did  the  best  in 
my  power.  It  was  said  to  me,  by  a  man  of  great  experience.  You  may  depend  upon  it,  Mr. 
Alontagu,  you  never  did  a  more  unwise  act  than  attempting  to  destroy  the  best  mode  of  pro- 
ceeding in  matters  of  bankruptcy ;  for  when  you  have  lived  as  long  as  I  have,  you  will  know 
that  that  is  the  best  mode  which  produces  the  most  litigation.  1  published  my  sentiments 
upon  it^  and  1  stated,  as  the  fact  was,  that  one  of  my  briefs  was  so  heavy  with  a  mass  of 
affidavits,  I  had  thought  it  right  to  weigh  it.  Lord  Brougham,  then  in  the  House 
of  Commons,  read  this  with  very  great  eflfect,  and  stated  that  this  was  the  monstrous 
evil  which  required  an  immediate  remedy — saying  that  Mr.  Montagu  has  stated  that 
one  brief  weighed  50  lb.,  but  whether  troy  or  avoirdupois  he  had  not  mentioned.  Appli- 
cation was  again  and  again  made  to  different  persons*  It  was  felt  that  the  proceeding 
by  these  affidavits  was  not  only  an  expense  and  a  delay,  and  a  trifling  with  justice,  but  it  was 
enabling  the  opulent  to  plunder  the  poor,  and  transferring  from  the  mercantile  houses  to 
Westminster  Hall  all  the  property  which  ought  to  be  divid^  amongst  the  creditors,  and  that 
nothing  could  be  done  for  the  advancement  of  justice  if  that  mode  of  administering  the  law 
were  continued,  for  it  could  only  be  done  by  a  vivd  voce  examination.  That  seemed,  I 
thought,  to  have  made  a  very  deep  impression.  I  am  sure  it  did  on  Lord  Brougham  when 
he  was  in  the  House  of  Commons,  and  I  am  quite  sure  it  would  have  made  much  more  if  he 
had  known  as  much  of  it  as  we  who  daily  saw  the  bad  effects  of  the  system.  At  last,  upon 
the  representation  of  the  merchants  of  Ilondon,  it  was  resolved  that  there  should  be  some 
remedy.  A  committee  was  appointed,  and  I  thought  we  were  going  on  very  successfully,  con- 
vinced as  I  was  that  all  whicm  was  wanted  was  tnat  there  should  be  a  board  of  commis- 
sioners who  should  decide  vivd  voce  at  a  very  small  expense,  and  without  any  delay,  any  or 
aU  the  questions  which  might  arise,  with  an  ultimate  appeal,  under  certain  checks,  to  the 
Qiancellor  upon  a  case  stated,  as  they  are  now  stated  in  the  House  of  Lords,  which  would 
have  had  the  beneflcial  effect  of  uniting  all  parts  of  the  profession,  raising  the  lower  by 
uniting  them  with  the  higher,  and  giving  to  the  suitors  the  satisfaction  of  knowing  that  justice 
would  not  be  defeated ;  so  we  were  proceeding.  I  lament  that  Mr.  Vizard  is  not  now  here. 
Mr.  Vizard,  at  one  of  those  meetings,  stated  that  it  was  his  Lordship's  determination  that 
there  should  be,  what  he  was  pleased  to  call,  a  Court  of  Review,  consisting  of  four  judges,  to 
hear  bankrupt  petitions,  to  try  issues,  and  to  proceed  by  analogy  to  the  proceedings  in  courts 
of  law.  I  declare,  if  he  had  thrown  one  of  Congreve's  rockets  amongst  us  all,  he  could  not 
have  more  effectually  decomposed  the  meeting.  I  protested  against  it.  I  said  that  it  would 
continue  the  evil  intended  to  be  remedied,  and  it  was  quite  a  mistake  to  suppose  that  this 
small  branch  of  our  commercial  law  could  require  a  court  consisting  of  four  judges,  and  all 
the  expense  attendant  upon  its  constitution ;  but  I  was  told  it  was  his  Lordship's  final  deter- 
mination. I  therefore  declined  to  continue  such  little  exertions  as  I  could  make  in  the  com- 
mittee. There  was  no  man  living  that  was  more  interested  that  it  should  be  carried  into 
^ect  than  I  was.  But  it  is  some  consolation  to  me  to  know,  that  amidst  great  perplexities, 
I,  regardless  of  my  own  interests,  opposed  it  to  the  utmost.  I  have  always  thought 
the  error  originated  in  Lord  Brougham's  want  of  knowledge  upon  the  subject,  except  that 
knowledge  which  a  great  man  endeavours  to  get  by  lighting  his  torch  at  every  one's  candle, 
and  submitting  his  judgment  to  that  of  others.  1  opposed  it  everywhere.  I  opposed  it  in 
the  House,  and  went  to  every  friend  over  whom  I  had  any  influence ;  to  Mr.  Warbuton, 
IxHrd  Lyndhurst,  Sir  Edward  Sugden,  Mr.  Knight,  and  every  person  with  whom  I  was 
acquainted,  to  show  that  it  must  ewi  in  the  utter  defeat  and  disgrace  of  the  whole  reform ; 
for  I  knew  when  the  rubbish  of  petitions  which  had  accumulated  was  removed,  the  stream 
would  flow  in  its  uninterrupted  and  regular  course.  At  last  lus  plan  was  adopted.  It  then 
only  remained  to  me,  as  a  member  of  the  profession  and  a  member  of  society,  to  state  my 
c^fmiions,  which  have  been  verified  almost  beyond  the  possibibility  of  anticipation.  In  a  tract 
which  I  published,  I  said,  "  From  the  moment  this  plan  was  communicated  to  me,  which  in 
its  embryo  state  was  at  a  meeting  of  a  committee  soon  after  the  question  respecting  a  new 
court  was  in  agitation,  I  stated  my  conviction  that  it  was  founded  on  an  erroneous  principle, 
and,  Uke  all  projects  founded  on  an  erroneous  principle,  would  sooner  or  later  fail,  and  that  it 
would  be  attended  with  great  and  improper  expense,  hard  to  be  wrung  from  bankrupt  estates. 
I  have  never  been  able  to  alter  my  opinion,  which,  during  the  process  of  the  Bill,  I  stated  to 
my  friends  on  both  sides  of  the  House,  and  which,  having  witnessed  the  miseries  that 
resulted  from  one  badly  constituted  court,  I  am  anxious,  as  far  as  in  me  lies,  to  prevent  iu 
another.  And,  first,  the  courts  are  founded  without  a  due  consideration  of  the  nature  of  the 
business  in  bankruptcy.  A  machine  has  been  appUed  without  having  duly  considered  the 
weight  to  be  moved.    The  business  in  bankruptcy  is  generally  of  an  extensive  and  varied 
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B.  Montagu,  Esq.,  ^nd  expense  attendant  upon  the  emplojrment  of  professional  men,  the  justice  to  which  ttey 
7th  January,  1840.  are  entitled.  For  this  purpose  a  variety  of  tribunals,  sitting  at  the  same  time,  have  been 
constituted,  and  the  rules  of  evidence  as  to  the  examination  of  the  parties  (which  Mr.  Bentham 
thinks  ought  in  all  cases  to  be  abolished)  have  in  these  cases  most  wisely  been  abolished. 
If  the  proceedings  in  bankruptcy  were  referred  to  a  jury,  the  merchant  would  soon  discover 
the  expediency  of  sacriiBcing  to  the  law.  What  merchant  would  enobark  in  such  contests 
and  vexation,  when  it  is  to  be  remembered  that  there*  is  only  the  prospect  of  an  uncertain 
dividend  at  an  uncertain  time  ?  If  the  proceedings  in  bankruptcy  are  to  be  conducted  by  the 
rules  of  evidence  the  merchants  would  make  the  same  discovery.  Assuming  (contrary  to 
Mr.  Bentham*s  ojHnion)  that  at  nisi  prius  it  is  inexpedient  to  examine  either  the  parties  to 
the  suit,  or  interested  witnesses,  the  question  is,  why  is  it  inexpedient  ?  Why  do  our  most 
intelligent  tribunals  deprive  themselves  of  any  mode  to  discover  the  trudi  ?  The  answer  is 
easy.  They  reluotanctly  refuse  to  hear,  but  the  refusal  originates  in  the  nature  of  the 
tribunal  which  is  formed  to  discover  in  a  given  time  the  maximum  of  truth  amidst  a  conflict 
of  passions  by  whi(4i  the  love  of  truth  may  be  disturbed.  It  will  not  therefore  permit  the 
parties  to  be  examined,  except  by  a  bill  of  discovery,  in  a  Court  of  Equity,  because  the 
meritorious  might  be  able  to  do  themselves  the  least,  and  the  hardened  the  most  justice,  nor 
will  it  permit  interested  parties  to  be  examined,  because  the  court  cannot  trust  itself  with  the 
attempt  to  detect  the  truth  amidst  the  disturbance  of  passions  more  powerful  than  the  love  of 
truth.  But  what  resemblance  is  there  between  these  proceedings  and  the  proceedings  in 
bankruptcy? — where,  by  an  examination  of  the  parties,  and  an  investigation  of  commercial 
books,  mercantile  disputes  may,  without  difficulty,  and  at  a  small  expense,  be  settled,  and 
are  often  settled  in  a  few  minutes.  Why  then  not  cautiously  examine  the  parties  and  all 
persons  interested,  or  not  interested,  and  all  writing?  Why  resort  to  rules  framed  for  a 
different  tribunal  and  a  different  state  of  things  ?  Wny  are  we  in  a  calm  to  throw  overboard 
what  may  encumber  the  vessel  in  a  storm?  Would  the  Lord  Chancellor^  would  the  Com- 
missioners of  the  Insolvent  Court,  would  an  arbitrator,  be  aided  or  encumbered  by  a  trial  by 
jury  ?  ''  To  give  to  the  merchants  of  London  an  expeditious  and  cheap  appeal,  a  seventh 
commissioner  to  hear  appeals  and  many  original  applications  vivd  voce,  without  the  esqciense 
and  delay  of  a  petition  to  the  Chancellor,  with  an  ultimate  appeal  in  certain  cases  and  under 
certain  checks  upon  a  report  made,  or  a  case  stated  to  the  Chancellor,  would  have  been  all 
that  was  requisite  for  the  administration  of  this  part  of  the  law.*'  Now,  the  Commissioners 
will  see  that  this  statement  was  made  the  moment  the  court  was  formed,  between  the  tioie  of 
its  original  formation  and  its  being  seen  how  it  would  work.  It  has  since  been  wofiiUy 
verified.  The  wrecked  vessel  ought  to  be  protected  from  plunder.  The  pres^itAct  is 
founded  upon  a  different  principle.  It  is  founded  upon  a  supposed  analogy  to  the  pco^ 
ceedingrs  at  common  law  in  disputes  between  solvent  individuals,  and  that  the  administratioa 
of  the  bankrupt  law  will  be  assisted  by  trials  and  issues  according  to  the  regular  proceedings 
at  nisi  prius ;  that  there  ought  to  be  a  division  of  courts,  and  a  subdivision  of  courts, 
according  to  the  proceedings  in  suits  in  Scotland,  and  therefore  that  the  proceedings  in  bank- 
ruptcy should  resemble  the  proceedings  in  the  courts  at  Westminster ;  that  there  should  be 
one  chief  justice,  three  puisne  judges,  six  commissioners,  eight  registrars*  thirty  official 
assignees,  one  secretary,  and  one  deputy -secretary,  fcc,  &c.  Is  there  any  person  acquainted 
with  the  proceedings  in  bankruptcy  who,  upon  being  asked  what  the  judges  are  to  do,  can 
find  for  tnero,  as  judges,  any  business  to  be  transacted?  I  declare  that  after  30  years* 
experience  I  cannot.  That  was  rathei*  Ixdd  to  say  at  that  time.  First,  as  to  the  issues,  I  do 
not  believe  there  have  been  three  issues.  If  therefore  the  four  judges  are,  as  judges,  to  have 
anything  to  do,  it  must  be  to  hear  applications  in  the  nature  of  petitions,  now  l^rd  in  die 
Court  of  Chancery.  The  evils  attendant  upon  hearing  petitions  on  affidavits  and  counter- 
affidavits,  teeming  as  they  did  with  delay,  perjury,  and  litigation,  was  the  foundation  upon 
which  it  was  adjudged  expedient  to  transfer  this  business  from  the  Court  of  Chancery.  Of 
the  wisdom  of  tiiis  no  doubt  can  be  entertained.  There  is  scarcely  a  dispute  in  bankruptcy 
which,  upon  a  vivd  voce  inquiry  from  the  parties,  may  not  be  settled  in  an  hour.  I  am 
speaking  before  Commissioners  of  great  experience,  and  I  appeal  to  them  whether  that  is  not 
right.  I  would,  as  an  instance  of  tms,  mention  a  case.  In  my  publication  I  stated  as  follows ; 
— "  It  was  suspected  that  ten  debts  were  most  improperiy  proved  to  control  the  choice  of 
assignees.  If  ten  petitions  had  been  presented,  it  would  have  been  delayed  a  year  or  more; 
the  expenses  incurred  would  have  been  enormous,  and  justice  very  probably  defeated.  One  of 
the  parties  was  examined  before  the  commissioners.  He  admitted  the  fact,  and  all  the  parties 
instantly  consented  that  the  debts  should  be  expunged.'*  I  mention  this  to  show  the  evil  of 
proceedings  by  affidavit  So  too  in  the  case  of  an  equitable  mortgage — A  creditor  presents  a 
petition  to  prove ;  the  least  cost  he  can  incur  is  202.,  in  most  cases  a  great  deal  more^-4ie  eouUL 
come  before  the  commissioner  without  any  expense.  Again,  take  the  case  of  leave  for  mt 
assignee  to  bid.  The  petitions  to  remove  assignees  and  to  try  certificates  could  not,  upon  a 
vivd  voce  examination,  occupy  many  hours.  I  said  formerly,  what  I  rep^t,  that  all  whidi 
was  wanted  was,  that  six  commissioners  should  be  constantly  sitting,  by  one  or  More  of 
whom  the  appeal  questions  should  be  decided,  widi  an  ultimate  appeal  to  the  Chaa- 
cellor«  I'he  interests  of  the  comm^cial  worid  require  that  this  affidavit  system  and  petition 
system  should  be  annihilated.  The  court  certainly  was  very  strangely  constituted ;  but  it  is 
my  belief  that  if  there  had  been  only  one  judge  acquainted  with  the  business  of  bankruptcy^ 
the  evil  would  have  been  more  glaring,  as  it  would  instantly  have  appeared  that  there  was  not 
business  enough  to  occupy  five  weeks  in  the  year.  The  opinion  I  formerly  entertained  has 
been  confirmed,  and  I  have  no  hesitation  in  saying  that  unless  more  business  is  given  to  the 


Digitized  by 


Google 


fanin^thginU)  BANKJRUPTCY  and  INSOLVENCY. 


79 


Court  of  Review,  the  sooner  it  is  abolished  the  better.  Having  thus  freely  spoken,  in  dis- 
charge of  my  public  duty,  I  hope  I  may,  without  impropriety,  add  a  few  words  in  justice  to 
myself.  I  hope  1  shall  not  be  misunderstood  by  the  supposition  that  I  am  unmindful  of  the 
anxiety  of  all  the  judges  to  promote  and  protect  the  interests  of  the  suitors.  I  am  aware  of 
tbe  exertions  made,  amidst  considerable  difficulties,  by  all  the  judges,  and  deeply  feel  their 
kiodiiess  imd  courtesy  to  me ;  and  I  have  so  often  witnessed  the  inflexible  determination  of  Sir 
John  Cross,  that  I  hope  I  may  be  permitted  to  avail  myself  of  this  opportunity  to  express  my 
deep  and  grateful  sense  of  his  judicial  anxiety. 

806.  Mr.  Commissioner  FonUanque. — In  the  number  of  petitions  presented  to  the  Court 
of  Review,  are  not  a  large  proportion  mere  matters  of  form,  and  never  dbcussed  in  court  ? — I 
abould  think  a  very  great  number  of  petitions  are  those  which  merely  require,  as  matter  of 
form,  to  be  mentioned,  but  by  having  a  return  of  the  different  petitions  I  1;hink  the  exact 
state  will  be  found. 

807.  Mr,  Commissioner  Holroyd, — Being  of  opinion  that  there  will  not  be  sufficient 
business  in  the  Court  of  Appeal  to  occupy  the  time  of  one  judge,  would  you  not  think  it 
'better  that  the  judge  or  judges  to  hear  appeals  should  be  one  or  more  of  those  who  are  daily 
engaged  in  bankruptcy  business  ? — ^The  impression  upon  my  mind  is,  but  I  have  not  reflected 
lapoD  it  so  mudi  b&  1  wishj  that  from  the  decision  of  any  one  commissioner  there  should  be 
as  appeal  to  two  or  three  of  the  commissioners,  with  power  to  appeal  to  some  one  person  in 
^ne  of  tbe  oourts  above,  upon  a  case  stated.  I  believe  that  if  it  were  sifted  here,  and  were 
examined  before  comnaissioners,  when  it  is  considered  that  nothing  but  a  dividend  is  at  stake, 
iftine  times  out  of  ten  the  merchants  of  London  would  be  content  with  a  decision  in  this 
form. 

808.  Mr.  Cemtmssumer  Fonblanque. — If  a  new  court  were  established,  would  it  not  let 
down  the  chamcter  of  that  court  very  much  if  the  ultimate  appeal  were  to  any  officer  short 
of  the  Chancellor  ? — I  think  it  would  be  better,  as  I  before  said,  to  be  in  the  Chancellor, 
beeause  it  appears  to  me  to  be  of  great  importance  to  unite  the  inferior  courts  with  thd 
highest  tribunal  in  the  country ;  but  the  Chancellor  is  and  always  must  be  pressed  for  time, 
and,  so  pressed,  benefit  might  result  from  having  one  judge,  who  would  constantly  appro- 
priate one  day  in  the  week  to  bankruptcy.  I  mention  this  merely  as  passing  in  my  mind. 
A  new  Court  of  Equity  it  is  said  is  to  be  established.  If  there  were  one  judge  of  that  court 
eompelled  to  appropriate  one  day  in  the  week  to  bankruptcy,  and  I  have  sometimes  thought 
SMiie  similar  regulation  might  exist  as  to  cases  of  lunacy,  it  would  be  sufficient  to  answer 
all  purposes,  still  preferring  the  Chancellor,  if  his  business  will  permit  him,  to  give  immediate 
attention  to  it 

809.  Will  not  some  effect  be  produced  by  transferring  to  a  new  court  some  portion  of  the 
equitable  business,  such  as  the  taking  partnership  accounts,  the  administering  of  the  assets 
of  deceased  traders,  and  creditors'  bills,  by  which  the  Court  of  Chancery  is  now  much 
mgaged  ? — I  am  satisfied  that  it  would  be  beneficial,  but  I  have  thought  many  of  these 
might  be  transferred  to  a  new  court  for  the  administration  of  bankruptcy  or  insolvency. 

[  The  fVitness  mthdrew.] 
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Wednesday,  8th  January,   1840. 
Mr.  COMMISSIONER  PONBLANQUE  in  the  Chair. 


Mr.  Richard  Marshall  examined. 

810.  Chairman. — ^You  are  a  bookseller  and  publisher,    in   Stationers'  Hall  Court  ? 

I  am. 

811.  In  vour  opinion,  would  it  be  advantageous  that  the  estates  of  insolvents  and  bank- 
rupts should  be  admmistered  imder  one  system  of  law  ? — I  think  they  should. 

812.  Should  you,  for  that  purpose,  prefer  the  system  now  pursued  in  the  Courts  of  Baid^- 
ruptcy,  or  that  of  the  Insolvent  Debtors  Court,  or  would  you  propose  any  modification  of 
^ther  ? — ^I  am  very  little  acquainted  with  the  practice  in  the  Insolvent  Court,  but  from  the 
circumstance  that  I  never  yet,  in  our  own  concern,  received  a  dividend  on  an  estate  where  an 
insolvent  took  the  benefit  of  the  Act,  I  should  prefer  the  bankruptcy  system. 

813.  Mr.  Commissioner  Law. — Could  you  point  to  any  case,  or  do  you  believe  you  have 
been  concerned  in  any  case  wliich  has  gone  through  the  Insolvent  Debtors'  Court,  where  you 
tfaink  you  would  have  got  a  better  dividend,  or  a  dividend  by  making  the  party  a  bankrupt? 
— No,  I  cannot.  In  answer  to  another  question  which  has  been  sent  to  me,  I  would  beg  to 
state  that,  the  expenses  of  the  Bankruptcy  Court  are  so  great,  that  there  are  not  many  in- 
solvent debtors'  estates  that  would  bear  them ;  they  could  not,  by  any  posribility,  do  so,  as 
Ibey  are  in  general  small,  unless  there  was  a  different  system  adopted  in  the  payment.  Before 
I  came  here  I  looked  over  such  memorandums  as  1  have,  more  particularly  for  the  last  four 
yeacsy  and  I  coidd  find  no  estates  that  had  gone  into  the  Insolvency  Courts  where  we  were 
creditors,  which,  if  all  the  assets  were  realized,  Would  pay  more  than  the  expense  a  bank- 
ru]gtcy  would  cause.  I  do  not  think,  as  far  as  I  can  recollect  of  the  estates,  the  names  of 
wmch  I  looked  over,  that  there  was  scarcely  one  where  the  assets  altogether  amounted  to  more 
tbao  100/. 

814.  What  sort  of  assets  do  you  mean ;  do  you  mean  bad  debts? — No,  I  mean  the  assets 
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which  would  come  into  the  hands  of  the  creditors,  supposing  the  estate  to  have  passed  through 
the  Bankruptcy  Court ;  of  course,  all  the  assets  would  come  into  the  hands  of  the  court  I 
think  those  assets  would  rarely  exceed  100/. 

815.  Is  there  any  case  in  the  Insolvent  Debtors'  Court,  where  you  have  taken  pains  to 
pursue  your  remedy  there,  and  in  which  there  ought  to  have  been  assets  ? — Not  that  I  am 
aware  of;  because  I  have  always  considered  that  when  a  man  has  taken  the  benefit  of  the 
Insolvent  Act,  we  may  just  as  well  abandon  the  debt,  and  we  never  applied  for  it,  as  we  sup- 
posed if  any  dividend  was  made  notice  would  be  sent  to  us,  or  it  would  be  advertised. 

816.  Is  it  your  belief  that  no  dividends  are  paid  there? — No,  I  do  not  say  that. 

817.  Have  you  read  the  Sazette  of  the  last  twelvemonth? — I  constantly  read  a  list  copied 
from  the  Gazette,  and  I  see  by  that  that  insolvent  debtors  do  occasionally  pay  dividends ;  but 
I  have  no  recollection  that  any  has  ever  been  received  in  our  concern. 

818.  Are  you  aware  that,  in  every  case  where  a  trader  passes  through  the  Insolvent 
Debtors'  Court,  the  creditors  have  elected  not  to  make  him  a  bankrupt  ? — No,  I  am  not  aware 
of  that. 

819.  Do  you  not  know  that,  in  every  such  case  the  creditors  have  the  option  of  making  him 
a  bankrupt  r — ^That  I  was  not  aware  of. 

820.  Do  you  know  that  filing  a  petition  in  the  Insolvent  Debtors'  Court,  is  an  act  of 
bankruptcy? — I  do  not  know  that  I  ever  took  it  into  consideration,  as  the  estates  of  the  in- 
solvent debtors  with  whom  we  have  been  concerned  have  been  of  very  small  amount,  ^and  I 
should  have  considered  that  they  would  not  bear  the  expenses  of  a  bankruptcy. 

821.  You  do  not  know  that  that  is  the  fact  ? — No ;  if  the  question  had  oome  before  me,  I 
should,  perhaps,  have  considered  that  it  was  so. 

822.  Whereas  the  petitioning  in  the  Insolvent  Court  is  an  act  of  bankruptcy,  is  there  not 
ample  time  between  the  notice  received  by  the  creditors  and  his  appearing  before  the  Insol- 
vent Debtors'  Court  for  any  creditor  to  act  upon  that,  and  proceed  to  make  him  a  bankrupt 
— No  doubt  there  is  sufficient  time,  but  I  should  say,  in  all  cases  where  we  have  received 
notice  of  a  man  intending  to  take  the  benefit  of  the  Insolvent  Act,  we  have  never  considered  it 
worth  our  while  to  go  into  the  matter  in  any  one  case.  I  have  two  books,  one  containing  a 
correct  account  of  the  last  five  years — ^the  former  one  is  not  so  correct,  but  I  went  over  the 
names  for  the  last  ten  or  twelve  years,  to  see  whether  I  could  find  anything  connected  with  the 
Insolvency  Court,  that  would  lead  me  to  form  a  different  opinion  from  that  I  had  first  formed 
of  it,  and  I  do  not  find  a  single  instance  where  we  have  received  a  dividend;  my  opinion, 
therefore,  remains  the  same. 

823.  If  there  are  any  cases  where  you  think  there  was  property,  from  which  you  ought  to 
have  received  a  dividend;  perhaps  you  can  favour  the  commissioners  with  those  cases? — I 
will  certainly  look,  for  the  purpose. 

824.  Have  you  ever  opposed  an  insolvent's  discharge  ? — I  never  have. 

825.  Chairman. — Do  you  think  it  will  be  expedient  that  the  debtor,  when  he  feels  himself 
insolvent,  should  have  an  opportunity  of  ceding  his  property,  and  submitting  himself  to  some 
court  for  the  adjudication  of  his  estate,  without  either  being  made  bankrupt,  or  being  impri- 
soned ? — I  do.  In  considering  the  questions  sent  to  me  for  consideration,  and  making  some 
memoranda,  I  have  one  to  this  effect : — I  think  that  an  official  court  to  take  estates  in  trust, 
would  be  highly  beneficial,  and  would  not  be  considered  a  disgrace  to  the  honest  trader,  who 
should  be,  as  now,  allowed  to  place  his  estate  in  trust;  or  if  he  found  himself  in  insolyent 
circumstances,  and  preferred  csilling  a  meetinfi^  of  his  creditors,  I  think  that  the  decision  of  a 
majority  of  them  should  bind  the  whole,  which  is  not  the  case  at  the  present  time  ;  and  I 
think  that,  whenever  parties  are  found  to  be  insolvent,  either  by  their  own  declaration,  or  by 
a  majority  of  their  creditors,  their  property  should  be  given  into  the  possession  of  a  properly 
authorized  person,  to  insure  that  no  improper  use  is  made  of  it ;  as  1  am  of  opinion  that  the 
time  that  elapses  between  the  notice  given  to  the  debtor  of  the  intention  of  making  him  a 
bankrupt,  or  even  that  given  in  the  case  of  proceeding  against  a  man  for  a  bill,  is  often  made 
use  of  to  dispose  of  property,  and  create  unnecessary  expenses  to  creditors.  I  have  many 
instances  in  which  I  could  show  that  to  be  the  case.  I  can  eive  one  that  I  have  now  in  hand. 
I  tried  every  means  in  my  power  to  obtain  payment  of  a  debt,  and  at  length  the  party  said^ 
"  you  may  go  to  law  if  you  like,  but  I  never  will  pay  a  lawyer.''  I  then  desired  my  solicitor 
to  write  to  him ;  that  had  no  effect  further  than  receiving  a  letter  from  him  to  say  that  he  had 
received  a  letter  from  a  person  whose  name  he  could  not  read,  and  he  should  pay  no  attention 
to  it.  I  then  directed  the  solicitor  to  proceed,  and  the  man  has  gone  an  incurring  expenses 
up  to  this  time,  and  I  have  had  to  give  notice  of  trial. 

826.  Mr.  Commissioner  Law, — Of  course  he  got  bail  ? — I  presume  he  did,  as  he  is  now  at 
Madeira.  To  gain  time,  he  disputed  the  debt,  although  we  have  in  our  possession  his  own  ac- 
knowledgement of  it;  but  he  put  us  into  that  position  that  we  gave  him  notice  of  trials  and  he 
has  taken  advantage  of  every  point  of  law  to  gain  time  and  create  expenses,  as  he  thought  the 
expenses  would  fall  on  us.  This  is  one  reason  why  I  say  the  long  time  given  in  cases  of  arrest, 
and  also  in  cases  of  bankruptcy,  is  attended  with  a  bad  effect. 

827.  About  what  time  did  you  arrest  him  ? — ^We  arrested  him  about  four  months  agx>. 

828.  Did  you  arrest  him,  having  made  an  affidavit  that  he  was  about  to  abscond  ? — No,  I 
am  not  aware  of  that;  we  arrested  him  because  he  would  not  pay  us. 

829.  That  must  have  been  longer  ago  than  four  months^  as  you  cannot  arrest  now  on 
mesne  process  ? — I  may  be  using  wrong  terms — ^We  issued  a  writ  against  him. 

830.  You  never  had  him  in  custody? — I  cannot  say — I  have  been  wrong  in  using  the  term 
arrest.  I  will  state  another  case  whicn  occurred  about  eighteen  months  back — before  tbe  new 
bankrupt  law  came  into  operation.  We  arrested  a  man  at  Southampton ;  in  order  to  g'ain 
time,  he  allowed  us  to  proceed  as  far  as  we  could,  and  I  found  we  could  do  no  more  imtil 
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November ;  in  the  interim  the  new  bankruptcy  law  came  into  operation^  and  I  wrote  to  him  to       Exanunations. 
«ay  that  we  would  not  go  on  further  with  our  present  proceedings,  and  junless  he  made  an  ar-  t^TT" 

.rangement  with  us  by  a  certain  day,  we  should  then  take  advantage  of  the  new  Act  of  Par-  *  Marshall. 
liament,  and  make  him  a  bankrupt.  We  sent  him  the  regular  notices,  which  gave  him  some  ^^  January,  1840. 
"days.  During  those  days  he  handed  over  his  property,  or  some  parts  of  it,  (I  am  informed 
by  another  creditor  who  wrote  me  a  note  to  that  effect,)  to  his  son ;  he  had  already  caused  con- 
siderable expense,  and  when  we  were  proceeding  to  make  him  a  bankrupt,  we  found  he  had 
already  been  made  a  bankrupt,  or  at  kast  a  fiat  was  bespoken  by  another  party,  a  friend 
of  his. 

831.  In  the  former  case  it  appears  you  did  not  arrest  the  body  of  the  debtor? — No,  I  think 
not. 

832.  Was  he  in  England  when  you  began  your  action  against  him? — ^That  I  cannot  say. 
One  week  I  had  a  letter  from  the  man  from  his  own  residence,  and  the  next  week  I  heard  he 
had  gone  to  Madeira.     I  cannot  tell  whether  the  process  was  served  upon  him  before  or  after. 

833.  Do  you  think  it  would  have  been  to  your  advantage  in  inducing  payment,  to  be  able 
to  take  his  body  in  the  first  instance  ? — I  am  not  an  advocate  for  imprisonment.  The  taking 
his  body  would,  in  this  case,  I  think,  have  answered  the  purpose,  because  the  man  does 
not  turn  out  to  be  insolvent  He  was  obstinate,  and  supposed  that  he  could  put  us  off  without 
incurring  expense  himself;  therefore  I  think  the  taking  his  body  would  have  had  the  effect  of 
obtaining  payment. 

834.  Do  you  think  that  would  have  at  all  expedited  your  procuring  the  money? — In  the 
first  case  I  think  it  would ;  but  I  do  not  think  it  would  have  done  so  in  the  Southampton 
case.  But  the  creditors  would  have  been  much  benefitted  if  the  property  of  the  latter  had 
been  at  once  put  into  the  possession  of  some  one  who  would  have  properly  distributed  it ;  as  it 
was  he  put  off  the  jproceedings  as  long  as  he  could,  and  in  the  mean  while  was  disposing  of  his 
property,  and  we  snail  only  get  a  shilling  or  two  in  the  pound. 

SSS.  Would  not  your  taking  his  body  in  the  first  instance,  have  prevented  his  disposing  of 
his  property  ? — I  do  not  think  it  would.  I  think  when  a  man  cannot  show  that  he  is  able  to 
pay  a  debt  he  is  sued  for,  that  his  property  should  be  put  into  the  possession  of  proper  per- 
sons as  speedily  as  possible. 

836.  Do  you  know  that,  if  he  had  been  in  custody  from  the  first  moment  that  disposition 
of  property,  which  you  say  he  made,  would  have  been  void  in  law,  which  now,  perhaps,  it  is 
not  ? — Yes ;  but  I  would  rather  that  the  man  should  be  brought  before  a  commissioner,  and 
an  investigation  of  his  affairs  take  place ;  and  if  he  is  found  to  be  insolvent,  let  his  property 
be  taken  possession  of. 

837.  Chairman. — When  you  arrest  a  man's  body,  there  is  no  means,  is  there,  of  preventing 
his  wife  or  his  servant  from  disposing  of  his  property,  and  sending  the  proceeds  to  America  or 
France  ? — I  suppose  there  is  not ;  and  it  is  to  prevent  that,  that  I  think  possession  should  be 
taken  of  it.  In  the  case  I  first  mentioned,  I  do  not  think  it  would  have  been  necessary  to  take 
possession,  as  the  man  could  have  shown  he  was  not  insolvent ;  but  in  the  case  of  the  South- 
ampton man,  I  think  if  an  investigation  had  taken  place  by  some  official  person  at  the  moment, 
it  would  have  shown  that  he  was  insolvent,  and  that  it  was  better  that  his  effects  should  be 
placed  in  the  hands  of  a  responsible  i)erson,  to  be  fairly  distributed  amongst  his  creditors. 

838.  You  would  always  proceed  against  the  property,  rather  than  against  the  person  ? — 
Most  assuredly ;  I  think  that  would  be  better  both  for  debtor  and  creditor. 

839.  Mr.  Commissioner  Holroyd, — Are  you  of  opinion  that,  instead  of  taking  the  body,  it 
would  be  better  that  the  judgment  creditor  should  have  the  power  of  bringing  his  debtor  before 
a  proper  tribunal? — Certainly.  In  reading  over  the  eighth  question,  this  occurred  to  me.  I 
think  the  commissioners  should  have  the  power  to  compel  the  immediate  attendance  of  debtors, 
with  their  petitioning  creditors ;  and  if  the  debtor  can  show  reason  why  he  should  not  be  de- 
clared bankrupt,  or  require  time  to  do  so,  it  should  be  granted ;  but  I  think  his  property 
should,  during  that  time,  be  in  the  possession  of  a  messenger. 

840.  Do  you  think  it  would  be  better  that  there  should  be  j>ower  to  summon  and  ex- 
amine a  debtor  as  to  his  property  on  behalf  of  a  creditor,  than  giving  the  creditors  the  power 
of  imprisoning  his  person  ? — I  think  it  would. 

841.  Mr.  Commissioner  Law. — You  have  spoken  of  a  cession  for  the  benefit  of  creditors; 
do  you  think  it  expedient  that  such  a  process  should  be  accessible  to  every  gentleman,  or 
person  not  within  the  Bankrupt  Laws,  whether  he  has  any  property  to  cede  or  not? — I  think 
that,  as  to  a  man  who  has  no  property,  it  matters  not  what  you  do  with  him  ;  but  I  think 
that  if  he  has  creditors,  he  should  be  able  to  give  some  account  of  what  has  become  of  the 
property  he  has  received  of  them.  Generally,  in  speaking  of  bankrupts  and  insolvents,  we 
speak  of  tradesmen. 

842.  You  are  aware  that  many  bankruptcies,  and  many  insolvencies,  are  sought  by  the 
debtors,  and  not  by  the  creditors  ? — No  doubt  of  it 

843.  Are  you  aware  that  any  process  of  that  court,  if  it  is  a  convenient  one  to  debtors,  will  be 
soujfht  by  those  who  have  nothing  left,  as  well  as  by  those  who  have  some  property  left  ? — Yes ; 
but  I  think  that,  as  the  law  now  stands,  it  would  be  considered  that  a  man  who  has  got  into 
debt^  and  has  no  possible  means  of  paying,  is  a  fraudulent  trader ;  and  I  think  there  should 
be  the  same  means  left  of  punishing  that  man  as  there  are  now,  if  there  be  any  means  of 
punishing  such  a  man,  and  I  think  that  that  punishment  should  be  imprisonment  I  give 
that  opnion  as  to  traders  only. 

844.  Do  you  think  the  law  of  cession  you  have  in  mind,  should  apply  to  those  who  are  not 
traders  within  the  bankrupt  law ;  that  is,  to  gentlemen,  and  all  persons  whatsoever  ? — I  am 
so  little  comiected  with  any  but  wholesale  dealing,  I  scarcely  feel  myself  competent  to  answer 
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845.  Chairman. — Do  you  consider  that  the  present  mode  of  imprisonment  for  debt^  parti- 
cularly in  the  prisons  of  the  metropoh's>  is  that  which  you  would  contemplate  for  the  punish- 
ment of  fraudulent  debtors  ? — I  have  not  considered  that.  I  have  only  considered  imprison- 
ment as  it  stands  before  judgment. 

846.  Ought  imprisonment  for  punishment  for  incurring  debts  fraudulently  to  be  more  severe 
than  that  in  the  King's  Bench  and  the  Fleet  prisons  ? — I  think  it  should.  I  would  admit 
of  no  rules :  where  a  man  is  to  be  punished  for  frauds  I  would  let  his  punishment  be  felt  a 

fmnishment^  and  not  allow  him  any  liberty  whatever.     I  think  that  the  allowing  him  to  be  at 
iberty  by  the  rules,  does  away  with  that  which  ought  to  be  felt  by  a  man  who  has  defrauded 
his  creditors. 

847.  Mr.  Commissioner  Law. — Are  you  not  aware  that  after  a  judgment  in  the  Inscdvent 
Debtors'  Court,  he  is  deprived  of  the  nues  ? — I  was  not  aware  of  that. 

848.  Chairman.  Do  you  not  think  that  if  imprisonment  for  fraudulent  debt  were  made  of  a 
more  stringent  nature,  that  might  be  the  means  of  dispensing  with  imprisonment  generally?— 
I  do. 

849.  Mr.  Commissioner  Law. — ^What  do  you  mean  by  imprisonment  of  a  more  strinrait 
nature  ?• — That  I  would  not  admit  of  prisoners  residing  vrithin  the  rules,  or  being  at  a!u  mt 
liberty  on  Sundays,  or  any  other  days,  during  the  whole  term  of  their  imprisomnent. 

850.  Do  you  allude  to  the  treadmill  or  hard  labour? — No  ;  that  I  should  only  resort  to  in 
extreme  cases,  if  at  all. 

851.  Chairman. — ^Would  you  object  to  the  degree  of  discipline  inflicted  in  the  milder  cases 
of  misdemeanour  ? — I  do  not  exactly  know  the  distinction  between  the  milder  and  others. 

852.  Limited  intercourse  with  friends,  being  locked  up  at  certain  hours,  and  so  on  ? — I  thhik 
I  would  resort  to  that  only  in  bad  cases. 

853.  Mr.  Commissioner  Law. — Do  you  know  that  in  some  cases  the  visiting  magistrates 
have  taken  upon  themselves  to  make  such  regulations  ? — I  was  not  aware  of  that. 

854.  Chairman. — Do  you  think  that  where  a  party  is  compelled  to  come  into  the  Court  of 
Bankruptcy  he  ou^ht  to  have  an  opportunity  to  defend  himself  before  a  messenger  is  put 
into  possession  of  his  property  ? — I  think  I  have  answered  that  question  partly  before  by  say- 
ing that  I  thought  the  commissioners  should  have  the  power  to  compel  the  immediate  attma- 
ance  of  debtors  with  their  petitioning  creditors  ;  and  if  a  debtor  can  show  a  reason  why  he 
should  not  be  declared  bankrupt,  or  wishes  time  to  do  so,  it  should  be  granted ;  but  I  thinlc 
his  property  should  be  placed  m  the  possession  of  a  m^senger  immediately  that  he  is  brought; 
into  that  situation.  I  give  that  opinion  for  the  reason  I  gave  before,  that  the  intermediate 
time  is  used  to  the  disadvantage  of  the  creditors. 

835.  Are  you  of  opinion  that  the  debtor  should  take  a  very  early  opportunity  of  showing 
cause  against  the  process  against  him  ? — I  think  he  should  do  so  as  socm  as  he  is  able  to 
do  it. 

856.  Can  you  suggest  any  alteration  in  the  law  relating  to  certificates  ? — I  scarcely  know 
at  the  present  moment  what  is^the  law  as  to  number  and  amount. 

857.  Do  you  think  it  desirable  that  the  creditors  should  retain  their  power  of  assenting  to, 
or  dissenting  from  their  certificate  ? — Yes,  I  think  they  should  ;  being  now  informed  on  the 
subject,  I  think  the  law,  as  it  now  stands,  is  sufficient 

858.  Do  you  think  it  would  be  better  that  the  assent  or  dissent  of  creditors  should  be  signi- 
fied at  a  public  meeting  in  the  face  of  the  court,  or,  as  it  is  now,  by  the  solicitation  of  the 
creditors  from  house  to  house  ? — I  would  rather  have  it  by  solicitation ;  it  would  be  difficult  to 
get  a  full  meeting  of  creditors  for  the  purpose. 

859.  Does  not  solicitation  sometimes  operate  upon  the  mind  of  the  creditor  to  forget  justice 
in  his  compassion  ? — It  no  doubt  does,  but  I  do  not  think  a  meeting  of  creditors  ¥^uld  alter 
that,  or  remedy  it. 

860.  Mr.  Commissioner  Law. — Might  not  that  solicitation  take  place  before  a  meeting  ? 
— It  would  no  doubt  in  many  cases. 

861.  Would  not  one  result  of  a  meeting  be  this,  that  all  those  who  were  favourable  to  the 
bankrupt,  would  be  sure  to  attend,  and  that  those  who  had  reason  to  be  displeased  with  him, 
would  be  very  likely  not  to  attend  ? — I  have  no  doubt  that  cdl  the  friends  of  the  bankrupt  would 
attend ;  and  those  who  did  not  feel  interested  would  not  do  so ;  for  that  reason  I  diould  object 
to  its  bein^  done  by  a  meeting  of  creditors. 

862.  Mr.  Commissioner  Molroyd. — On  what  ground  do  you  consider  it  desirable  that  the 
certificate  by  the  commissioner  of  the  bankrupt's  conformity  to  the  statutes,  and  of  liis 
having  made  a  full  discovery  of  his  estate,  should  depend  upon  the  previous  consent  of  the 
creditors  ? — I  think  that  among  the  creditors  of  the  bankrupt,  there  must  be  parties  who  are 
thoroughly  acquainted  with  his  transactions,  and  I  think  there  are  many  cases  where  a  bank- 
rupt ought  never  to  be  allowed  to  go  into  business  again ;  this  can  be  known  best  among  his 
creditors ;  it  cannot  be  known  to  a  court  who  only  know  him  at  die  time  of  his  being  hrcnight 
before  them. 

863.  Do  you  think  it  desirable  to  leave  the  withholding  the  certificate  to  the  creditors^ 
rather  than  to  the  court  ?— I  think  it  preferable  to  leave  it  to  his  creditors. 

864.  You  think  it  preferable  that  his  creditors  should  judge  of  the  propriety  of  his  going 
into  trade  again  rather  than  the  court? — I  do. 

865.  Mr.  Commissioner  Law. — ^You  are  aware  that  the  effect  of  a  certificate  is  to  anni- 
hilate the  debts  ? — Yes ;  I  am  aware  that  it  releases  him  entirely  firom  all  his  former  debts. 

866.  Do  you  think  it  reasonable  that  debts,  which  are  property,  should  not  be  taken  (rom. 
men  without  some  consent  of  their  own,  or  at  least  of  a  portion  of  them  ?  1  think  a  majority 
in  number  and  amount  should  bind  the  whole ;  if  the  whole  of  the  creditors  were  called  upon 
to  give  a  man  his  certificate,  and  he  could  not  obtain  it  without,  that  would  have  a  bad  elfect» 
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because,  aB  in  cases  of  ^trust  deeds>  there  are/persons  who  will  always  hold  out,  and  if  a  man 
found  there  were  only  two  or  three  creditors  left,  who  had  not  signed  his  certificate,  he  would 

Srhaps  be  induced  to  incur  fresh  debts,  in  order  to  pay  those  persons,  and  would  pay  them    Mr.  R.  ManhalL 
'  signing  his  certificate;  therefore  I  think  a  majority  of  the  creditors  in  number  and  amount  Sth  January,  1840. 
of  debts,  ought  to  rule  the  whole  in  the  grant  of  a  certificate. 

867.  Chainnan. — Will  not  the  same  objection  as  to  illegal  considerations  being  paid  for 
flignatures  to  the  certificates,  apply  whatever  proportion  is  fix^  ? — I  think  it  is  not  ^so  likely. 

868.  Are  you  not  aware  that  such  thin£s  have  been  done  ? — I  am  not  aware  of  that. 

869.  Have  you  had  much  experience  of  trust  deeds  ? — I  have  had  a  good  deal ;  in  one  case, 
a  oonsiderable  one ;  and  I  have  been  a  trustee  on  several  occasions. 

870.  Do  you  thhik  a  trust  deed  is  generally  more  beneficial  to  the  creditors  than  a  bank- 
mptcy  ? — ^I  should  say  not,  generally.  I  think  that  bankruptcy  is  in  general  better  for  both 
debtors  and  creditors ;  it  insures  an  equal  distribution  of  the  property,  preventinc^  partial 
payments  and  considerable  law  expenses ;  my  opinion  is,  that  if  a  reduction  were  made  in  the 
expenses  of  the  present  Court  of  Bankruptcy,  it  would  be  more  frequently  resorted  to,  more 
paxtieularly  in  small  estates,  where,  if  the  estate  goes  into  the  Court  of  Bankruptcy  now,  the 
whole  assets  are  frequently  swallowed  in  expenses.  There  are  some  cases  in  my  opinion  where 
trusts  are  desirable ;  my  reason  for  thinking  so  is,  that  trustees  can  negociate  with  lien  holders, 
mad  can  bring  together  divided  property,  and  make  it  very  valuable  to  the  estate,  which  is  a 
thine  that  can  seldom  be  done  in  a  case  of  bankruptcy,  because  the  assets  that  get  into  the  hands 
of  the  court,  are  not  allowed  to  be  used  for  such  purposes.  I  have  in  some  cases  found  it  so. 
There  is  a  case  of  trust,  in  which  I  am  at  this  time  concerned,  where  three  portions  of  a  very 
large  property  was  held  in  lien ;  one  portion  of  it  was  held  by  a  printer,  another  portion  of  the 
same  property  was  held  by  a  copper-plate  printer,  and  a  third  portion  of  it  was  held  by  a 
private  gentleman,  and  a  portion  of  it  was  in  the  hands  of  the  trustees.  Now,  by  a  commu- 
nication between  the  trustees  and  the  lien  holders,  that  property  was  brought  together, 
and  became  extremely  valuable  to  the  estate,  whereas  had  each  party  sold  their  portions, 
tliey  neither  of  them  would  have  been  valuable  :  whether  such  things  are  done  in  cases  of 
bankruptcy  I  can  hardly  answer,  but  as  far  as  I  can  recollect,  they  are  not.  I  think  there  is 
a  great  want  of  communication  between  the  trade  assignee  and  the  official  assignee;  that  the 
trade  assignee  is  not  made  sufficiently  acquainted  with  the  proceedings  of  the  official  assi^ee, 
and  he  becomes  less  interested  in  a  case  of  bankruptcy  than  trustees  are.  I  speak  this  entu>ely 
from  my  own  feelings  in  both  cases. 

871.  It  will  sometimes  occur  also  in  a  trust  that  some  of  the  trustees  who  are  inactive  rely 
on  the  greater  activity  of  others  ? — I  dare  say  that  is  so. 

872.  The  probable  reason  of  th^  inactivity  of  the  trade  assignee  in  bankruptcy  is  that  he 
relies  upon  the  services  of  the  official  assignee  ? — I  think  that  is  very  likely  to  be  the  case,  but 
to  me  there  appears  a  great  distance  between  the  official  assignee  and  the  trade  assignee,  that 
they  do  not  come  together  in  a  way  they  should  do  to  make  the  estate  beneficial  to  the 
creditors. 

873.  Mr,  Commissioner  Holroyd. — Have  you  found  any  difficulty  in  communicating  with 
an  official  assignee? — I  have  not. 

874.  Chairman, — ^Are  you  aware  that  it  is  the  general  instruction  of  the  commissioners  to 
the  <^bnal  assignees  to  seek  the  co-operation  of  the  trade  assignees,  and  that  the  commissioners 
vory  much  discourage  the  notion  that  the  trade  assignees  should  be  inactive,  felying  totally 
\xpon  the  service  of  the  official  assignees  ? — I  am  not  aware  of  that. 

875.  Mr.  Commissioner  Law. — ^Will  you  state  any  inconveniences  or  embarrassments 
whidi  you  have  understood  to  exist  as  belonging  to  the  connection  of  the  official  and  trade 
aseiffiiees  ?-^I  think  that  the  trade  assignee  and  the  official  assignee  do  not  act  together.  I 
think  it  arises  from  important  matters  being  disposed  of  without  the  consent  of  the  former 
being  taken,  and  his  being  afterwards  called  upon  to  give  his  signature  to  the  documents  con- 
nected with  them ;  having  no  knowledge  of  the  transactions  imtil  called  upon  to  do  so,  he  thus 
feels  his  situation  to  be  a  merely  nominal  one. 

876.  Mr.  Commissioner  Holroyd. — But  you  personally  have  found  no  difficulty  in  co- 
operatinff  with  the  official  assignee  ? — No,  I  cannot  point  out  any  case  in  which  I  have  had 
a  difficufty.  I  have  a  slight  recollection  of  a  difficulty  with  one  of  the  official  assignees,  but  I 
have  not  it  sufficiently  in  my  mind  to  state  it. 

877.  Mr.  Commissioner  Law. — ^Where  you  have  been  assignee,  have  you  in  fact  co- 
operated well  with  the  official  assignees,  or  have  you  left  the  matter  to  him  ? — ^Where  they 
have  required  it  I  have  co-operated  with  them,  but  I  cannot  say  that  I  have  sought  to  do  so. 

878.  Mr.  Commissioner  Holroyd. — ^Can  you  suggest  any  mode  to  insure  the  co-operatiou 
of  the  trade  and  the  official  assignee  other  than  that  which  the  commissioners  adopt  of 
requiring  the  c^ioial  assignee  to  co-operate  with  the  trade  assignee? — I  think  that  the  official 
aastgnee  should  occasionally  require  the  attendance  of  the  trade  assignee  to  communicate 
with  him  on  the  affairs  of  the  estate  for  which  they  are  conjointly  assignees,  and  that  their 
proceedings  should  be  in  unity. 

879.  Chairman. — Do  you  think  that  a  notice  to  the  trade  assignee  a  few  days  before  the 
audit  would  be  desirable  ? — I  think  it  would ;  I  should  attend  to  such  a  notice  myself;  I  do 
recollect  in  one  case  Mr.  Whitmore  took  up  an  estate  that  was  under  the  old  commissioners 
before  the  present  Court  of  Bankruptcy  was  formed ;  I  recollect  very  well  before  the  accounts 
were  taken  in  to  pass  he  did  require  myself  and  my  co-assignee  to  wait  upon  him  to  see  those 
accounts,  and  I  do  not  recollect  any  other  estate  for  which  I  have  been  assignee  where  that 
was  done* 

880.  Do  you  see  any  objection  to  compelling  debtors  seeking  relief  under  any  of  the  courts 
to  ddiver  a  cash  account  for  the  last  year  previous  to  their  failure  ? — Yes,  I  do  see  an  objection 
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to  compelling  it  in  cases  where  a  ntian  seeks  the  benefit  of  the  Insolvent  Act ;  there  are,  I 
think,  many  among  those  who  seek  that  relief  who  keep  no  books  at  all,  and  I  think  if  you 
were  to  compel  them  to  keep  an  account  they  would  make  up  one  by  some  means  or  other, 
and  the  greater  part  would  be  false ;  I  think  therefore  it  would  be  better  not  to  compel  it. 

881.  Would  it  not  be  desirable  as  far  as  possible  to  encourage  the  keeping  of  regular 
books  ? — It  certainly  would. 

882.  Any  measure  tending  to  that  would  be  beneficial  to  that  extent  ? — I  have  no  doubt  it 
would. 

883.  Have  you  had  much  experience  of  country  bankruptcies? — ^Yes  I  have,  as  a  creditor. 

884.  Do  you  find  that  on  the  average  your  dividends  are  as  good  from  country  bank* 
ruptciesas  from  those  administered  under  the  court  in  London? — I  have  not  made  a  com- 
parison, but  there  are  expences  arising  out  of  receiving  dividends  from  the  country  commis- 
sioners which  do  not  arise  in  London,  and  which  often  very  much  lessen  the  dividends. 

885.  Mr,  Commissioner  Law. — ^You  seem  to  doubt  the  expediency  of  requiring  a  debtor 
and  creditor  account  ? — No,  I  do  not  doubt  the  expediency  of  it,  but  I  doubt  the  propriety  of 
compelling  it  I  speak  rather  of  that  class  who  seek  the  benefit  of  the  Insolvent  Act;  in 
most  other  cases  they  are  tradesmen  of  a  different  description,  and  they  do  give  a&counts ;  but 
in  many  cases  where  persons  seek  the  benefit  of  the  Insolvent  Act  they  are  of  a  class  who 
never  <ud  keep  accounts,  and  I  should  be  sorry  to  make  a  rule  requiring  those  persons  ta 
present  an  account  which  was  not  kept,  as  they  must  make  it  up  falsely. 

886.  Are  you  aware  that  a  part  of  the  schedule  every  insolvent  debtor  must  give  before  he 
gives  notice  to  his  creditors,  is  a  debtor  and  creditor  account  for  some  months  previous  to  his 
imprisonment  ? — ^Yes,  and  I  think  it  is  right  to  obtain  one  if  possible ;  but  if  a  man  comes  before 
the  court  to  say  he  has  kept  no  account,  and  there  is  no  evidence  of  his  having  kept  any,  I 
think  it  is  impossible  to  make  him  present  one  that  would  be  satisfactory. 

887.  You  speak  of  a  correct  cash  account  ? — ^Yes ;  I  could  produce  several  schedules  of 
accounts  sent  to  me,  or  which  I  have  obtained,  and  some  of  them  I  am  convinced  are  false 
accounts ;  I  think  also  that  the  system  of  requiring  a  bankrupt  to  account  for  hb  deficiency 
is  attended  with  a  bad  effect ;  he  must  make  up  an  account  somehow,  and  if  he  cannot  do  so 
fairly,  he  is  obliged  to  put  in  losses  he  never  sustained,  or  things  that  never  occurred,  to  make 
up  the  amount,  the  number  of  persons  who  are  sent  back  to  correct  their  accounts  when  they 
are  brought  before  the  proper  authorities,  convinces  me  that  in  many  cases  it  has  a  bad  effed; 
to  compel  a  bankrupt  to  produce  an  account,  and  swear  it  is  a  correct  one ;  at  the  same  time, 
I  think  that  if  an  account  can  be  obtained  it  is  desirable. 

888.  The  question  does  not  refer  to  a  strict  cash  account,  but  are  you  aware  that  it  is  by 
requiring  the  account  alluded  to,  that  the  debtor  is  obliged  at  starting  to  inform  his  creditors 
of  every  assignment  of  property  he  has  recently  made,  and  every  substantive  property  or  pay- 
ment he  has  recently  received  ? — Yes ;  I  would  make  him  render  an  account,  and  make  him 
state  on  oath  that  it  was  a  true  account,  as  far  as  he  was  able  to  give. 

889.  Do  you  think  that  a  more  general  account  of  his  recent  pecuniary  dealings  is  fit  to  be 
required  of  him? — Yes,  I  do? 

890.  Is  not  the  knowledge  of  his  case  by  this  means  made  easily  accessible  to  every  creditor 
in  &ir  time  before  the  day  when  the  creditor  has  an  opportunity  of  challenging  it  f — Never 
having  attended  to  any  case  in  the  Insolvent  Court  I  am  scarcely  able  to  answer  that,  but  I 
conceive  from  the  question  that  there  is  time  given,  and  therefore  the  creditors  ought  to  avail 
themselves  of  it. 

890*.  Have  you  obtained  copies  of  schedules  ? — Yes. 

891.  Has  not  that  afforded  you  a  convenient  opportunity  of  knowing  beforehand  what  the 
insolvent's  own  case  was,  so  as  to  enable  you  to  meet  it  if  you  had  thought  proper? — It  did> 
and  it  was  with  that  view  I  have  obtained  schedules. 

892.  Chairman, — ^Are  you  aware  whether  the  greater  number  of  debtors  are  made  bank- 
rupts at  their  own  instance  or  by  hostile  creditors  ? — I  am  aware  that  a  great  many  are  made 
bankrupts  at  their  own  seeking,  but  I  cannot  say  whether  it  is  the  greater  number. 

893.  Are  you  of  opinion  that  the  courts  of  the  commissioners  should  be  courts  of  record, 
having,  in  the  first  instance,  all  the  powers  now  exercised  in  bankruptcy  subject  to  appeal  ? 
*-In  answering  that  question,  I  presume  that  the  commissioners  will  always  be  of  the  pro- 
fession of  the  law,  and  I  think  that  the  whole  of  the  proceedings  from  the  commencement 
should  be  placed  in  the  commissioners,  subject  to  appeal.  I  think  also  that  they  should  have 
the  power  to  summon  and  examine  witnesses,  and  with  the  consent  of  parties,  decide  on  all 
matters  connected  with  the  estate,  and  I  think  they  should  have  the  power  to  compel  pay- 
ments of  debts  to  the  estate,  after  proper  application  has  been  made  without  effect  by  the 
official  assignee,  or  the  trade  assignee.  In  general,  when  a  tradesman  becomes  a  bankrupt, 
the  greater  part  of  the  creditors  to  his  estate  are  in  his  own  trade  and  business,  and  the  trade 
assignees  are  usually  chosen  from  among  them.  They  therefore  must  be  presumed  to  know 
something  of  the  parties  from  whom  debts  are  due,  particularly  in  wholesale  concerns,  and  I 
think  the  official  assignee  should  consult  with  the  trade  assignee  before  he  applies  to  the 
commissioners  to  compel  payment. 

894.  Do  you  think  it  would  be  satisfactory  to  the  trading  world  that  when  a  matter  is 
once  in  bankruptcy  the  proceedings  connected  with  it  should  be  administered  by  one  juris- 
diction ? — ^That  is  decidedly  my  opinion.  A  question  is  proposed  as  to  the  name  of  the  court. 
It  strikes  me  that  the  name  of  Baiikrupt,  is  very  obnoxious  to  those  who  are  compelled  to  f;o 
to  bankruptcy  from  misfortune,  and  if  a  distinction  could  be  made  between  the  honest  trader 
and  the  dishonest  one,  it  would  be  well  if  some  term  could  be  found  milder  than  that  of  a 
bankrupt,  for  I  am  convinced  that  much  disadvantage  arises  to  estates  by  persons  endea- 
vourinfif  to  avoid  beins:  declared  bankrupts  from  the  dislike  of  the  name.     I  know  a  case  in 
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which  a  most  honourable  man  has  been  struggling  for  years  to  prevent  his  being  declared  a 
bankrupt^  and  that  great  disadvantage  has  arisen  to  his  estate  from  the  circumstance. 

895.  Are  you  of  opinion  that  proceedings  ought  to  commence  in  the  court  of  the  commis- 
sioners without  a  previous  fiat  ? — I  am  of  opinion  that  they  should  do  so.  I  cannot  see  the 
necessity  of  a  previous  fiat  or  a  delay  intervening.  .  I  think  that  as  soon  as  an  act  of  bank- 
ruptcy has  been  committed^  the  proceedings  should  be  prompt  to  prevent  the  improper  dis- 
posal of  the  property,  giving  preference  to  creditors,  or  creating  expenses,  all  of  which  is  fre- 
quently the  case  now. 

896.  Have  you  any  observations  to  make  as  to  the  emoluments  and  mode  of  paying  the 
ofiicial  assignees  ? — ^The  impression  I  have  as  to  the  expenses  in  bankruptcy  are,  that  they 
should  be  paid  out  of  a  fund  to  be  created  by  a  rate  upon  the  amount  to  be  divided  among  the 
creditors.  As  to  the  mode  of  payment  of  the  official  assignees,  I  think  it  should  be  defined — 
that  it  should  be  a  decided  payment. 

897.  Mr.  Commissioner  Evans. — Do  you  think  they  should  have  a  certain  sum  to  relieve 
them  from  all  anxiety  about  the  support  of  themselves  and  their  clerks  ? — Yes,  but  I  think  that 
should  not  be  left  altogether  to  the  commissioners,  for  they  cannot  know  the  whole  of  what 
they  do. 

898.  Chairman. — ^Would  you  have  them  paid  entirely  by  salary  ? — No.  There  are  some 
circimostances  attending  the  business  of  an  official  assignee  which  ou^ht  to  be  charged  to  the 
estate.  In  one  estate  things  arise  which  do  not  in  another.  I  tnink  that  any  unusual 
expenses  connected  with  the  estate  should  be  paid  out  of  that  particular  estate. 

o99.  Would  you  tliink  it  desirable  to  pay  them  in  part  by  a  salary,  and  in  part  by  a  com- 
mission on  the  particular  estate  ? — Yes. 

900.  The  salary  to  be  so  fixed  as  to  ensure  them  against  any  loss  by  the  payment  of 
expenses  ? — Yes.  I  was  asked  a  question  as  regards  country  commissions,  as  to  the  amount 
of  the  dividends.  I  have  made  no  comparison,  but  I  should,  in  all  cases,  prefer  a  fiat  in 
London.  We  have  no  security  for  our  dividends  in  the  country.  I  could  state  instances 
where  a  dividend  has  been  declared  and  has  been  paid  to  the  creditors  in  the  country,  but 
those  in  London  have  been  unable  to  obtain  it  for  several  months,  and  when  obtained  it  has 
been  through  an  agent  in  London,  who  will  charge  for  his  time  and  his  expenses.  In  my 
answer  to  the  former  question  on  the  subject  of  country  commissions,  I  stated  that  the  expense 
attending  the  receipt  of  dividends  reduces  them  very  much.  I  have  known  a  dividend  of 
two  or  three  pounds  due  to  us  on  a  country  estate  where  we  have  had  to  pay  6^.  8rf.  for  the 
attaidance  of  the  agent  to  pay  it  in  London,  and  also  his  postages,  whatever  they  might  be. 
There  is  another  thing  occurs  to  me ;  after  proving  the  debt  in  London,  we  are  compelled  to 
send  our  bills  of  exchange  and  securities  into  the  country,  and  perhaps  to  a  town  where  we 
have  no  knowledge  of  either  commissioners  or  attorney,  or  any  other  person ;  and  I  have 
cases  now,  though  I  could  not  find  them  when  I  came  away,  where  we  have  bills  lying  in 
t^e  country  which  have  been  sent  for  the  purpose  of  proving  our  debt  there,  and  we  have 
never  received  them  back  again,  nor  do  I  know  how  to  obtain  them,  for  there  is  no  respon- 
sible person  to  take  charge  of  those  things.  In  the  case  I  spoke  of  at  Southampton,  the 
dividend  was  declared  on  that  man's  estate  last  August,  and  a  friend  at  Southampton  attended 
several  times  upon  the  soUcitor,  but  could  not  obtain  our  dividend,  although  it  had  been  paid 
to  others.  I  then  wrote  myself  a  number  of  times,  and  I  obtained  the  dividend  only  a  few 
days  ago. 

yOl.  Mr.  Commissioner  Evans. — Do  you  think  it  would  be  advantageous  to  the  commer- 
dal  world  that  a  creditor  should  have  the  power  of  summoning  his  debtor  before  the  com- 
missioners, making  oath  that  the  debt  was  due  to  him,  and  requiring  the  debtor  to  answer 
whether  it  was  due  or  not,  and  if  he  did  say  he  did  owe  the  debt,  that  he  should  be  made 
amenable  to  the  court,  and  the  debt  enforced.  If,  on  the  contrary,  he  swore  he  did  not  owe 
the  debt,  the  creditor  should  be  obliged  to  pursue  the  course  he  does  now  ? — I  think  that 
would  be  advantageous ;  but  if  the  debt  appears  clear  in  the  bankrupt's  books,  and  there  is 
no  reason  to  doubt  it,  I  do  not  see  the  necessity  of  compelling  the  bankrupt  to  appear  if  he 
has  passed  his  examination. 

902.  And  that  the  debtor  should  answer  under  pain  of  commitment? — Yes,  I  think  if  it 
was  found  necessary  to  cause  his  appearance,  it  should  be  so. 

903.  As  the  law  now  is,  generally  speaking,  the  creditor  is  allowed  to  prove  on  his  own 
oath.  The  commissioner  has  the  power  of  asking  for  further  evidence  if  he  thinks  right. 
Suppose  a  case  in  which  the  creditor  swears  a  debt  is  due  to  him,  and  the  bankrupt  admits 
ity  but  there  is  no  entry  in  the  books  of  the  bankrupt,  do  you  think  it  would  be  advantageous 
to  the  public  that  no  such  debt  should  be  allowed  to  be  proved  unless  the  creditor  gave  fur- 
Aer  evidence  ? — I  think  there  might  be  great  injustice  in  withholding  the  power  of  the  cre- 
ditors to  prove  the  debt  under  such  circumstances,  though  I  have  no  doubt  there  are  many 
eases  where  such  a  debt  should  not  be  allowed. 

904.  In  a  case  in  which  debts  were  proved  to  the  amount  of  12,000/.  on  bills  of  exchange, 
where  there  was  no  entry  in  the  bankrupt's  books,  the  commissioner  called  on  the  creditors 
to  produce  their  own  books ;  some  of  them  did  produce  them,  but  there  were  entries  which 
aqppeared  to  be  falsely  inserted.  The  result  was  that  at  last  every  one  of  the  creditors 
admitted  their  debts  were  false.  How  is  it  possible  to  provide  against  such  cases  without  a 
{general  rule  that  in  no  case  can  the  creditor  prove  on  his  own  oath  alone,  unless  he  can 
support  it  by  his  own  books,  or  the  bankrupt's  books  ? — I  should  say  in  such  a  case  the 
eonmaissioner  ought  to  have  the  power  to  reject  it,  but  still  I  think  there  is  a  possibility 
of  injustice  being  done  by  a  general  rule  of  rejection;  bur  I  will  further  consider  that 
question. 

905.  Mr.  Commissioner  £atr.— If  the  commissioners  can  check  fraud  in  the  way  the 
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SstmiiA^ni.      learned  commissioner  has  stated  that  he  has,  is  it  necessary,  in  your  opinion,  that  anv  enact* 

— r  ment  of  an  Act  of  Parliament  should  teach  him  how   to  do  it  ? — I  should  hardly  think 

Mr.!R.  MarBhall.    j^  ^^^  ^  ^^ 

fthlJaatMryt  1840.  On  a  further  consideration  of  the  two  questions  put  to  me  by  Mr.  Commissicmer  Evans,  I 
am  still  of  opinion  that  there  would  be  great  injustice,  in  a  general  rule,  to  reject  the  piW 
of  debts,  when  there  is  no  proof  but  that  of  the  creditor's  oath.  I  have  within  my  own 
knowledge  three  cases  in  whidi  I  think  it  would  be  so.  One  of  then,  and  they  are  aU 
similar,  is  this :  a  person  applied  to  a  friend  to  discount  a  bill,  and  the  latter  took  the  cash 
out  of  his  pocket  and  did  it ;  before  the  bill  was  due,  the  applicant  became  bankrupt,  and 
die  party  had  no  proof  to  offer,  had  it  been  required,  as  he  kept  neither  a  private  account  or 
an  account  with  a  banker,  and  I  think  it  would  have  been  an  act  of  great  injustice  to-  reject 
his  proo£ 

[The  Witness  withdrew*'\ 

Mr.  Edward  Lawrance  examined* 

;Mr  E.  Lawrance.  gog  j^^  Commissioner  Fonhlanque. — You  are  a  solicitor,  practising  extensivriy  ia 
bankruptcy  ? — I  am, — in  Bucklersbuiy. 

907.  Air.  Commissumer  Evans. — You  have  been  furnished  with  an  intimation  on  the  tub* 
ject  of  your  examination  ? — I  have. 

908.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  estates  in  the  Ineolveoi 
Court  and  in  the  Bankruptcy  Court  should  be  administered  under  the  same  system  of  law  ?*— 
I  do  not  think  it  would.  I  do  not  think  that  they  could  conveniently  be  administered  uadir 
the  same  system. 

909.  On  what  account? — I  think  the  system  of  bankrupt  law  appliee  more  partictalarly  to 
the  mercantile  interest  of  the  cit]^  of  London  and  elsewhere,  and  to  debts  larger  in  amount, 
and  to  more  complicated  mercanule  questions  than  come  ordinarily  unc^  the  notice  of  the 
Insolvent  Debtors*  Court.  The  difference  seems  to  me  to  be  this  :  the  primary  object  of  the 
bankrupt  law  is  the  administration  of  the  estate  of  the  trader,  the  protection  of  the  debtor 
pending  that  administration  being  considered  mutually  for  the  benefit  of  the  debtor  and  the 
creditor ;  the  primary  object  <^  the  Insolvent  Court  is  me  emancipation  of  the  person  of  the 
debtor,  the  dbtribution  ofproperty,  except  in  some  few  instances  to  the  contrary,  being  a 
secondary  consideration.    Those  few  instances  I  can  allude  to  hereafter.    I  think  also  that  the 

f  resent  mode  of  administering  justice  in  the  Insolvent  Debtors*  Court  is  perfiDCtly  satis&ctory. 
speak  for  myself,  as  having  been  concerned  in  one  of  the  largest  estates  ever  brought  before 
that  court,  and  involving  a  number  of  very  complicated  questions.  But  I  think  the  effect  of 
bringing  the  whole  machinery  of  the  two  courts  imder  the  operation  of  the  same  system  at  the 
same  time,  as  it  caused  the  influx  of  a  very  inferior  class  of  debtors  into  the  court,  would 
raider  the  Court  of  Bankruptcy  more  unpalatable  than  it  is  now  to  the  trading  community, 
and  would  drive  from  it  the  most  respectable  of  the  present  practitioners.  I  am  now  speaking 
of  the  system.  Whether  the  same  legal  principles  should  apply,  and  whether  what  is  law  in 
Basinghall-street  should  be  law  in  Lincoln's-inn-fields,  is  another  question.  I  think  the  same 
principles  ^ould  apply  to  both  courts. 

910.  You  think  the  Insolvent  Debtors'  Court  is  a  court  properly  constituted  for  the  transac- 
tion of  the  business  arising  in  that  court,  and  the  Court  of  Bankruptcy  properly  constituted 
for  the  transaction  of  the  business  arising  in  that  court  ? — I  think  that  very  many  improve- 
ments might  be  applied  to  the  Court  of  Bankruptcy  which  I  do  not  think  the  Court  of  In« 
solvency  so  much  needs. 

911.  What  improvements  would  you  suggest  in  the  Court  of  Bankruptcy? — I  would 
enable  every  creditor,  on  his  making  oath  before  a  commissioner  of  a  debt  being  due,  to  obtain 
a  fiat  at  once,  without  docket-bond,  petition,  or  any  other  formality.  I  think  that,  upon  a 
creditor  making  path  to  that  effect,  perhaps  making  the  affidavit  more  expUcit  than  it  is  now 
required  to  be  at  the  Secretary  of  Bankrupts^  oSice,  the  commissioners  should  have  the 
power  of  at  once  taking  such  proceedings  as  would  protect  the  debtor's  property,  and  that  the 
debtor  should  have  immediate  notice  of  that  proce^ng  served  upon  him,  if  accessible,  or  left 
at  his  last  place  of  abode ;  and  if  he  did  not  show  cause  in  seven  or  fourte^i  days,  accordiiig 
as  he  resided  in  town  or  country,  he  should  then,  and  not  till  then,  be  adju<Ucated  upon. 
That  if,  upon  the  debtor  appearing  before  the  commissioners  to  show  cause  against  the  adjudi- 
cation, there  were  any  disputed  fact  as  to  trading,  act  of  bankruptcy,  or  petitioning  creditor's 
debt,  with  which  the  commissioner  felt  a  difficulty  in  dealing,  ne  should  forthwith  issue 
his  precept  and  try  that  fact  by  a  jury,  and  that  the  verdict  so  found  should  be  condu^ve  as  to 
bankruptcy  or  no  bankruptcy  against  all  the  world. 

912.  You  do  not  include  all  the  questions  of  use,  order,  and  disposition,  and  fraudulent  pre- 
ference ? — Certainly  not.  I  also  think  that  the  office  of  Secretary  of  Bankrupts  should  be  at 
once  abolished.  I  am  not  aware  that  it  is  of  any  use  in  ^practice,  and  it  is  certainly  most 
inconvenient  both  to  the  merchant  and  to  his  soUcitor  to  be  obliged  to  go  up  at  stated  hours,  to 
an  inconvenient  distance,  to  do  that  which  could  be  as  well  done  in  Basinghall-street. 

913.  Do  you  think  the  messenger  should  be  sent  into  possession  immediately,  or  would  it 
be  adviseable  to  require  that  the  petitioning  creditor  should  make  oath  that  he  believed  the 
man  was  about  to  abscond  or  conceal  the  property  ? — I  think  the  messenger  should  go  in  im- 
mediately ;  but  without  at  all  interfering  with  the  property,  except  in  the  way  of  protection.  I 
do  not  think  that  would  work  any  injury  to  the  credit  of  the  debtor,  if  he  were  not  ultimately 
found  a  bankrupt:  but  if  there  were  any  injury' to  the  debtor,  which  is  only  a  consequential 
injury,  it  would  bear  no  comparison  with  the  advantage  to  the  creditor,  whose  security  ought 
to  be  the  primary  object. 
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914.  Do  you  think  it  would  be  advantageous  that  the  Court  of  Commissioners  should  have       BiaminatiOBSi 
the  power  in  the  first  instance  of  deciding  all  questions  relating  to  bankrupts'  property  ? — I  do  ti"T~ 

not  Uiink  it  would  be  desira.ble  to  give  them  that  power,  as  between  the  bankrupt  and  third  ^*  *•  I^wiants. 
parties  claiming  adversely  to  the  bankrupt.  I  do  not  think  it  would  be  palatable,  either  to  ^th  Jaiiiiaiy,184i« 
the  public  or  the  profession,  to  supersede  the  ordinarv  tribunals  of  Westminster  Hall. 

915.  Do  you  think  there  should  be  a  Court  of  Appeal,  with  powers  similar  to  those  the 
CcHirt  of  Review  has  now? — Most  undoubtedly.  But  I  tlidnk  that,  as  a  court  of  appeal,  the 
Court  of  Review  has  entirely  failed  in  its  object.  Of  course  I  wish  to  say  nothing  which  can 
bear  the  comj^exion  of  a  personal  observation ;  but  I  think,  in  its  nature  and  object,  an  appeal 
means  an  appeal  from  an  inferior  jurisdiction  to  some  higher  Ic^l  authority.  I  have  never 
considered  tbs  Court  of  Appeal,  with  reference  to  the  mode  in  which  it  has  been  constituted,  as 
a  higher  legal  authority.  That  court  has  never  been  popular ;  and  I  think  this  arises  partly 
from  there  not  having  been  a  fixed  and  permanent  bar  of  high  standing.    You  cannot,  without 

fiving  large  fees,  and  then  at  a  risk  of  the  counsel  not  attending,  obtain  the  attendance  of 
rst-rate  legal  talent.  My  suggestion  as  to  an  a|>pellate  iurisdiction  is  this  :  It  is  known  that 
in  a  few  months  one  or  two  more  judges  in  equity  will  be  created ;  let  one,  or  both,  in  turn^ 
be  the  appeUate  jurisdiction  from  this  court,  as  the  Vice  Chancellor  used  to  be  under  the  old 
sjrstem;  the  presumption  is,  that  these  new  judicial  offices  will  be  filled  hymen  of  first-rate 
talent,''and  that  there  will  necessarily,  from  the  influx  of  business  into  that  court,  be  a  first- 
rate  bar.  I  would  make  the  decision  of  those  judges  final  <m  all  questions  of  law.  I  would 
give  the  commissioners  of  this  court  the  power  of  deciding  all  interlocutcnry  matters  which  now 
go  to  the  Court  of  Review;  all  questions  on  legal  and  equitable  mortgagees'  claims;  all  ap* 
ylicatioos  to  enlarge  the  time  for  surrendering,  and  all  questions  except  matters  of  considerable 
mEiportance. 

916.  In  case  of  appeals,  do  you  think  it  right  that  the  party  appealing  should  give  security 
to  perform  the  judgment  of  the  court  and  to  pay  the  costs  of  the  appeal? — No;  I  do  not 
think  it  fair  to  the  suitors  to  require  any  security.  In  appealing  from  t^  Vice  Chancellor  to 
the  Lord  Chancellor  the  sum  deposited  is  20/. — ^that  is  the  utmost,  though  the  sum  at  stake 
nay  be  20,000/.— *a  sum  of  no  value,  considering  the  stake.  Besides,  in  moving  for  a  new 
trialj  in  the  courts  of  common  law,  no  security  is  required ;  and  if  there  is  a  good  appelate 
jurisdidion,  I  do  not  think  it  ri^  the  suitor  should  be  fettered  by  requiring  a  security,  which 
it  may  be  impossible  for  him  to  procure.  There  is  nothing  more  difficult  than  inducing  a  man 
to  be(M>me  security  for  another. 

917.  Does  not  it  strike  you  as  a  hardship  that,  when  a  man  has  got  the  judgment  of  a 
court  of  competent  jurisdiction,  he  may  be  carried  to  a  superior  court  without  any  security  ? 
—I  think  there  are  cases  of  hardship,  but  those  cases  are  the  exceptions. 

918.  Mr.  Commissioner  Law. — Do  you  think  the  mischief  of  appeals,  as  to  expense,  might 
be  conveniently  reduced  by  making  the  ordinary  practice  to  be'  this :  That  the  commissioner 
before  whom  it  was  heard  siiould  state  the  case,  and  that  upon  that  statement  the  higher  jurist 
diction  should  be  appealed  to  to  give  its  judgment  ? — I  think  that  woidd  be  convenient  where 
the  case  only  involved  a  question  of  law  or  the  admission  or  rejection  of  evidence ,  but  I  do  not 
think  such  a  case  could  be  conveniently  stated  if  the  commissioner  had  gone  into  evidence ;  it 
would  be  very  difficult  for  the  commissioner  to  extract  from  the  mass  of  evidence  such  a  state- 
ment as  would  satisfy  both  parties  and  fairly  embody  the  merits  of  the  case. 

919.  Certain  regulations  in  practice  might  be  adopted  so  as  to  reduce  into  a  ease  a  good 
deal  of  the  matter,  though  perhaps  not  all,  and  so  rdieve  the  appeal  from  a  portion  of  the 
affidavits  now  used? — I  thii^  that  would  impose  upon  the  commissioner  who  took  upon  him- 
sdf  that  duty  a  very  laborious  task,  and  the  result  would  be  scarcely  satbfaetory  after  all. 

920.  Mr.  EUi9. — ^With  regard  to  appellate  jurisdiction,  do  you  mean  that  parties  not  con- 
tent with  the  decision  of  this  court  should  be  able  to  refer  to  that  court,  and  even  beyond  it  ?-« 
That  would  depend  upon  whether  you  save  the  commissioners  the  power  of  deciding  rights  of 
property  as  between  third  parties.  I  do  not  propose  to  give  them  that  power.  If  the  as- 
signees make  a  seizure  improperly,  I  think  the  party  should  have  a  right,  as  now,  to  bring 
his  action  in  one  of  the  superior  courts  at  Westminster. 

921.  The  appeal  is  to  be  to  some  new  court? — ^To  what  I  should  call  an  additional  branch 
of  the  Court  of  Chancery,  which  is  considered  as  necessary. 

921*.  Do  you  propose  that  there  should  be  an  ultimate  appeal  to  the  Lord  CSianoetlor  ?— - 
No;  I  think  that  tJcie  opinion  of  Mr.  Jacob  or  Mr.  Kindersley — supposing  they,  or  men  of 
equal  eminence,  should  be  appointed — would  be  as  satisfactory  to  the  suitors  as  the  opinion  of 
any  Lord  Chancellor :  we  know  that  such  men  are  the  material  of  which  Lord  Chancellors 
are  formed* 

922.  Mr.  Commissioner  Holroyd. — ^Would  you  require  that  the  decision  should  be  upon 
the  eridenee  taken  in  the  court  from  which  the  appeid  went  ? — Yes ;  I  would  not  allow  the 
party  to  adduce  any  new  evidence,  or  a  party  might  take  the  chance  of  a  decision  on  a  certain 
sM/t  <^  Gbm^  and»  being  beaten  upon  that,  might  go  elsewhere  and  strengthen  his  case.  That 
18  now  the  practice  in  appealing  to  the  Court  of  I&view,  than  which  notmng  can  be  more  un- 
£ur  or  more  injurious,  in  point  of  expense. 

922*.  Mr.  Commissioner  Fonblanque. — ^You  wish  to  preserve  to  the  party  summoned  the 
right  of  reverting  to  the  courts  of  Westminster  Hall  to  support  his  right  in  a  case  of  disputed 
^property ;  on  the  oth^  hand»  do  you  see  any  objection  to  the  commissioner  having  the  power 
to  order  the  assignees  to  give  up  property  which  it  is  admitted  th^  have  no  right  to  hold  ?«— 
I  think  that  would  be  a  veiy  usefrd  and  salutary  provision.  I  tmnk,  in  many  cases,  the  as- 
signees feel  they  have  no  nght  to  retain  property ;  they  only  want  an  order  of  the  court  to 
yvinmiish  it> 

9^.  Mr.  Commissioner  JSran^.— -At  present  you  find  that  the  nicest  questbns  of  law  and 
mfuty  are  oUiged  to  be  decided  by  comnossioners  sitting  here? — ^I  do« 
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924.  Therefore  the  courts  ought  to  consist  of  men  able  to  decide  those  questions? — Yes. 

925.  Your  practice  enables  you  to  state  whether  the  commissioners  have  to  do  with  a  great 
number  of  persons,  some  of  them  very  unruly  ? — ^They  have. 

926.  Is  it  your  opinion  that  the  commissioners  should  have  the  same  power  of  punishing 
for  contempts  whicn  other  courts  have  ? — It  is.  I  see  no  diflFerence  between  the  commis- 
sioners exercising  judicial  functions  iu  Basinghall-street  and  a  judge  exercising  judicial  func- 
tions in  Westminster  Hall.  I  think  the  very  fact  of  the  commissioners  possessing  that  power 
would  render  the  exercise  of  it  very  rarely  necessary. 

927.  Is  it  within  your  experience  to  be  aware  of  cases  in  which  fraudulent  debts  have  been 
proved  under  bankruptcies? — I  have  had  occasion  to  detect  them  in  very  many  instances. 

928.  In  your  opinion,  would  it  be  right  to  decide  by  law  that  no  creditor  should  prove  a  debt 


I  bankrupt*! 
of  any  entry  in  the  bankrupt  s  books  ought  not  to  prejudice  the  creditor. 

929.  Ought  he  not  to  be  called  upon  for  further  proof  beyond  his  own  oath? — I  think  he 
ought  to  be  called  upon  for  evidence,  and  if  he  has  any  he  ou^ht  to  produce  it ;  and  if  he  were  a 
tradesman  who  came  to  prove  a  debt,  and  it  appeared  that  ne  ordinarily  entered  his  transac- 
tions in  his  books,  the  absence  of  this  entry  would  be  a  circumstance  from  which  the  com- 
missioner might  fairly  infer  fraud ;  but  I  do  not  think  it  would  be  fair  to  lay  down  a  general 
rule  that  the  proof  should  be  rejected  unless  the  creditor  gave  some  evidence  beyond  his  own 
oath. 

930.  Is  there  not  an  objection  to  the  proof  being  allowed  to  the  prejudice  of  the  estate  when 
the  bankrupt  may  be  a  rogue  and  the  creditor  a  rogue  ? — I  quite  agree  in  that ;  but  if  they 
-are  colluding  together  each  will  take  care  to  have  some  entry  in  his  books. 

931.  Is  it  not  within  your  experience,  that  notwithstanding  attempts  to  fabricate  entries  they 
Jiave  been  discovered  ? — Yes ;  I  have  seen  those  instances. 

932.  Do  you  not  think  then  that  the  rule  ought  to  be  absolute,  that  in  no  case  should  a 
•creditor  be  allowed  to  prove  where  there  was  no  entry  in  the  bankrupt's  books  unless  he 
produced  additional  evidence  ? — ^The  absence  of  additional  evidence  is  a  strong  fact  with  which 
the  commissioners  would  deal.  I  think  that  in  all  cases  the  commissioner  should  require  the 
best  evidence  and  the  production  of  books  or  documents,  if  he  has  them,  at  whatever  inconve- 
nience to  the  creditor  seeking  to  prove ;  but  I  do  not  think  it  would  be  right  in  all  cases  to 

Jay  down  that  rule. 

933.  Mr.  Commissioner  Law, — ^Would  not  such  a  law  disable  the  commissioner  from  ad- 
mitting the  proof  of  a  debt  when  the  bankrupt,  and  every  creditor  he  had,  admitted  that  the 
debt  was  owing  ? — Certainly. 

934.  Mr,  Commissioner  Ponblanqus, — Do  you  think  that  adopting  the  strict  rule  as  to 
proof  would  have  the  eflFcct  of  putting  persons  on  their  guard,  and  that  m  the  end  such  a  prac- 
tice would  be  beneficial  to  all  parties  ? — I  do  not  think  it  would  be  beneficial,  for  the  reason  I 
have  stated.  I  think  if  an  inflexible  rule  of  the  kind  were  laid  down,  the  dishonest  creditor 
would  collude  with  the  bankrupt  to  see  how  he  could  comply  with  it.  The  absence  of  entries 
in  books,  and  the  absence  of  documents,  always  raise  a  strong  presumption  of  fraud  ia  the 
mind  of  the  commissioner,  and  he  will  in  nine  cases  out  of  ten  prevent  such  a  case  succeeding. 
;I  had  rather  not  make  such  corroborative  evidence  indispensably  necessary  in  all  cases^  but 
leave  the  absence  of  it  to  be  dealt  with  by  the  commissioner. 

935.  JIfr.  Commissioner  Evans, — What  proportion  of  bankruptcies  do  you  conceive  to  take 
place  for  the  benefit  of  the  bankrupt  himself,  and  at  his  suggestion? — A  very  large  proportion. 

936.  In  those  cases  the  assi^ees  are  generally  his  friends,  and  the  soUcitor  frequently  his 
solicitor  ? — In  all  those  cases  all  the  machinery  of  the  bankruptcy,  even  to  the  obtaining  the 
certificate,  is  pretty  well  organized  and  arranged  before  the  docket  is  struck. 

937.  Mr,  Commissioner  Itlolroyd, — May  not  that  lead  to  fraudulent  proofs  ? — Undoubtedly 
it  does. 

938.  Mr.  Ellis, — Do  you  not  think  it  would  be  good  as  a  rule  in  all  cases,  to  call  upon  the 
parties  to  adduce  further  evidence  of  the  existence  of  the  debt  besides  (hat  of  the  bankrupt 
and  his  creditor  ? — I  think  not.  I  would  ask  for  it  in  all  cases,  but  I  would  not  lay  it  down 
as  an  inflexible  rule;   I  would  give  the  commissioner  the  power  of  relaxing  it 

939.  If  the  commissioner  was  satisfied  of  the  justice  of  the  claim  you  would  give  him  the 
power  of  admitting  it? — Yes. 

940.  Mr.  Commissioner  Holroyd. — Does  not  what  yoi^  state  in  regard  to  the  working  of  a 
bankruptcy,  (which  is,  in  fact,  the  bankrupt's  own,)  as  to  proof  of  debt,  the  choice  of  assignee 
and  the  bankrupt's  certificate,  form  a  strong  reason  why  there  should  be  some  corroborative 
evidence  required  b^ond  that  of  the  creditor  himself,  where  there  is  nothing  except  the  bank- 
rupt's admission  ? — If  the  rule  imperatively  required  that  some  corroborative  evidence  should 
be  produced,  that  corroborative  evidence  would  be  manufactured  with  the  same  facility  as  the 
other  requisites  of  the  fiat. 

941.  The  court  would  then  be  able  to  judge  of  the  effect  of  that? — ^Yes;  I  make  that  ob- 
servation with  reference  to  an  observation  of  Mr.  Commissioner  Fonblanque,  that  the  party 
knowing  that  such  a  rule  existed  would  be  prepared  to  come  within  it. 

942.  Mr.  Commissioner  Evans, — In  your  opinion,  ought  any  alteration  to  be  made  as  to  the 
granting  of  certificates  ? — Yes ;  I  think  the  creditors  would  be  glad  to  be  relieved  from  the 
power  mey  now  have,  and  that  in  very  many  instances  the  withholding  of  the  certificate  ope- 
rates most  cruelly  on  the  bankrupt. 

943.  Do  you  think  the  creditors  ought  to  have  an  opportunity  of  showing  cause  against 
the  granting  of  the  certificate  ? — I  think  they  ought 

9^.  If  no  cause  is  shown,  then  the  conmiissioner  shoidd  grant  the  certificate  by  his  iigna* 
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tare? — ^Yes;  or  I  would  give  the  commissioner  power  where  there  is  a  want  of  two  ot  three 
dissenting  creditors  to  make  up  that  by  his  certificate. 

945.  Mr,  Commissioner  Law. — Do  you  think  the  commissioner  should  take  into  consideration 
the  bankrupt*8  prior  conduct  ? — I  do. 

946.  Wo\ild  you  have  the  certificate,  such  as  it  is  now — only  a  certificate  of  his  conforming 
to  the  bankrupt  law? — No;  I  would  make  the  certificate  more  extensive,  not  in  its  operation, 
but  in  its  recital. 

947.  What,  in  your  opinion,  should  be  the  effect  of  that  certificate  ? — I  would  have  it  cer- 
tified that  the  commissioner  had  investigated  the  dealings  and  transactions  of  the  bankrupt  in 
respect  of  which  he  had  come  before  him  ;  that  he  was  satisfied  that  they  were  fair;  that 
his  misfortunes  were  the  result  of  circumstances  over  which  he  had  no  control,  or  something 
to  that  effect;  and  that  he  had  in  all  things  conformed  himself.  He  should  give  the  bankrupt 
some  document  that  would  enable  him  to  satisfy  his  creditors  or  the  world  that  he  had  con- 
ducted himself  like  an  honest  man ; — at  present  the  certificate  has  no  such  operation. 

948.  Mr.  Commissioner  Fonblanque. — ^The  discharge  in  the  Insolvent  Court  you  are  aware 
contains  no  recital? — No. 

949.  The  discharge  of  the  bankrupt,  you  conceive,  should  be  accompanied  with  the  recitals 
to  which  you  have  referred? — ^Yes;  I  think  it  would  be  satisfactory  to  the  honest  trader  to 
have  such  a  document  under  the  seal  of  the  court. 

950.  Mr.  Commissioner  Evans. — In  your  opinion,'ought  the  certificate  to  lie  as  it  does  now 
for  twenty -one  days  before  the  Chancellor,  or  should  any  objecting  creditor  be  obliged  to 
initiate  any  proceedings  to  invalidate  it  ? — I  think  the  certificate  should  be  gazetted  as  it  is 
now ;  instead  of  lying  before  the  Chancellor,  it  should  lie  here  for  twenty-one  days,  and 
tbat  in  those  twenty-one  days  the  creditors  should  show  cause  to  the  satisfaction  of  the  com- 
missioner, but  that  during  those  twenty-one  days  the  bankrupt  most  undoubtedly  ought  to  have 
his  j>erson  protected  ;  many  creditors  will  sue  a  bankrupt  pending  the  forty-two  days,  and  will 
get  judgment  against  him,  and  at  the  expiration  of  those  forty-two  days  lock  him  up  during 
me  twenty-one  days,  and  thereby  obtain  payment  of  his  particular  debt. 

951.  Mr.  Commissioner  Fonblanque. — if  tne  commissioner  had  the  power  to  give  the  bankrupt 
personsd  protection  from  arrest  to  the  first  audit,  do  you  think  it  would  be  desirable  to  restrain 
the  certificate  in  all  cases  till  the  truth  of  the  bankrupt's  account  had  been  verified  by  the 
first  audit  ? — ^I  think  not.  I  think  that  the  bankrupt  havmg  sworn  to  his  account,  and  the  official 
and  the  creditors'  assignees  and  all  the  creditors  who  have  proved,  having  had  an  opportunity 
of  investigating  those  accounts,  they  ought  to  be  taken  as  conclusive  in  the  bankrupt's  favour 
without  a  subsequent  test ;  and  I  do  not  see  how  that  subsequent  test  would  tend  to  verify  the 
accounts ;  the  audit  as  now  conducted  is  very  little  more  than  a  statement  of  the  receipts  and 
payments  ;  the  bankrupt  may  have  stated  certain  debts  due  to  him  to  be  good  debts,  and  yet 
they  may  not  have  been  collected  by  the  official  assignee  by  the  first  audit. 

952.  Mr.  Commissioner  Holroyd. — Are  you  aware  of  the  provision  relating  to  the  certificate 
in  respect  of  insolvent  debtors  being  traders  in  the  East  Indies? — ^No,  I  am  not. 

953.  The  provision  in  the  Act  of  Parliament  is,  that  if  it  shall  appear  to  the  court  that 
the  insolvent  has  acted  fairly  and  honestly  to  his  creditors,  unless  creditors  to  the  amount 
of  one-sixth  in  number  and  value  have  given  notice  to  the  court  of  their  dissent  from  his 
having  the  certificate,  the  court  shall  allow  it ;  and  that  all  creditors  who  have  not  given 
notice  of  their  dissent  shall  be  taken  as  assenting.  What  do  you  think  of  that  law  ? — I  think 
^t  some  such  enactment  would  answer  the  intended  purpose.  I  think  the  certificate  ought 
not  to  be  in  the  power  of  the  creditors.  I  believe  very  many  certificates  are  obtained  either 
by  actual  payment  by  the  bankrupt,  or  his  friends,  or  the  renewal  of  the  debts,  which  is  a  more 
finequent  case.  I  have  several  times  seen,  where  a  man  had  been  a  bankrupt  a  second  time, 
or  ffone  through  the  Insolvent  Debtors*  Court,  instances  of  debts  so  contracted. 

954.  Mr.  Commissioner  Fonblanque. — ^Are  you  of  opinion  that  it  would  be  desirable  to  enact, 
that  no  renewal  of  a  debt  due  under  a  bankruptcy  shall  be  vaUd  ? — No.  I  think  a  bankrupt 
ou|ht  to  have  the  opportunity  of  making  amends  to  his  creditors  if  he  is  enabled  to  do  it. 

955.  Mr.  Commissioner  Law. — Is  it  not  enough  that  he  should  have  the  ability  of  paying 
those  debts  when  he  can  pay  all ;  and  is  it  not  better  he  should  be  prevented  giving  his  security 
for  paying  them,  which  implies  that  he  cannot  pay  them  at  once ;  is  it  not  a  presumption,  if 
he  cannot  pay,  if  he  gives  a  promise  to  pay,  that  he  has  other  liabilities  which  he  ought  to 
discharge  first,  namely,  new  creditors?— I  think  that  if  a  creditor  can  derive  any  advantage 
horn  such  a  renewal  of  a  debt,  he  ou^ht  to  have  it ;  but  I  think  the  inducement  to  give  it,  or 
the  instances  in  which  it  would  be  given,  would  be  much  diminished  if  the  present  mode  of 
granting  the  certificate  was  altered.  I  am  quite  satisfied  that  many  cases  in  which  debts 
are  renewed  are  cases  where  the  bankrupt  cannot  get  his  certificate  without  making  that 
sacrifice. 

956.  Mr.  Commissioner  Holroyd. — Have  you  found  in  your  experience  that  the  present  law, 
which  requires  the  assent  of  four-fifths  of  the  creditors  to  the  certificate,  occasions  great 
expense  to  the  bankrupt  ? — ^Very  great.  I  think  it  is  very  hard  to  put  a  bankrupt  to  the  ex- 
pense of  obtaining  his  certificate  where  you  assume  that  he  has  denuded  himself  of  all  his 
property  by  the  operation  of  the  bankrupt  law. 

957.  Supposing  it  were  still  thought  right  to  have  the  consent  of  his  creditors  instead  of 
his  having  to  sedc  his  creditors  and  get  their  consent,  would  it  be  right  to  reauire  that  the 
creditors  cussenting  should  give  notice  to  the  court,  and  that  those  not  doin^  that  might  be 
taken  to  assent? — I  would  certainly  prefer  that,  or  I  would  give  the  commissioners  the  power 
of  ordering  the  expense  of  the  certificate  to  be  paid  out  of  the  estate. 

958.  Mr.  Ellis. — Is  it  not  possible  to  conceive  a  case  where  a  man  may  duly  conform  him- 
self to  tl|e  Court  of  3ankruptcy,  and  show  in  what  manner  he  has  failed,  and  from  what  the 
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BiaiiiixiiitioiiB.       deficiency  arises,  and  yet  that  he  may  possibly  have  contracted  those  debts  under  most  fraudu- 
—  lent  representations? — No  doubt  such  cases  may  occur,  but  I  think  it  is  impossible  to  legis* 

Mr.  E.  Lawrance.   j^te  for  such  cases  as  those.     I  think  they  would  all  come  under  the  general  powers  of  the 
801  J^oaiy,  1840.    commissioners. 

959.  Do  you  not  think,  in  the  event  of  such  a  state  of  things  being  shown  to  the  commis- 
sioners, they  having  the  power  ta  grant  the  certificate,  they  should  withhold  the  certificate  iii 
such  a  case  as  a  punishment  ? — I  think  the  power  of  the  commissioners  should  be  absolute  ill 
that  respect.  I  think  no  person  is  so  competent  as  a  conunissioner^to  judge  of  the  nature  of  a 
bankrupt's  dealings  from  first  to  last. 

9C0.  Though  the  bankrupt  may,  under  the  most  fraudulent  representations,  have  obtained 
the  possession  of  property  and  failed,  if  he  shows  that  he  has  not  destroyed  that  property,  and 
that  he  can  give  a  fair  account  of  the  manner  in  which  it  came  into  his  hands,  you  think  he 
ought  to  have  a  certificate  without  reference  to  the  opinions  of  the  creditors? — I  think  without 
sudi  a  reference,  if  the  commissioner  might  inquire  as  to  the  manner  in  which  the  debt  was 
contracted,  as  is  now  done  in  the  Insolvent  Court,  and  remand  or  imprison  if  he  saw  fit;  the 
coinmissioner  may  now  refuse  to  sign  the  certificate  if  the  bankrupt  has  not  duly  conformed 
himself ;  and  that  power  may  be  exercised  by  the  commissioner  free  from  all  control  I 
would  extend  that  power  to  the  bankrupt's  previous  conduct. 

961.  Mr.  Commissioner  Evans. — In  your  opinion,  in  what  mode  ought  the  official  assignee 
to  be  remunerated,  whether  out  of  a  joint  fund  or  out  of  each  estate ;  and  what  amount  on  the 
average  do  you  think  such  remuneration  ought  to  amount  to  ? — Without  at  all  disputing  xht 
usefiilness  of  official  assignees  in  a  great  number  of  cases,  I  do  not  think  them  indispensable  in 
all.  I  think  the  principle  of  protecting  creditors  against  themselves  is,  to  say  the  least  of  it,  obiec- 
tionable ;  but,  if  official  assignees  are  to  continue,  I  think  they  ought  to  be  indemnified  for  their 
actual  reasonable  office  expenditure  out  of  a  fund  to  be  created  for  the  purpose,  and  a  leas 
sum  to  be  allowed  them  for  per  centage. 

962.  In  your  opinion,  ought  the  official  assignees  to  be  parties  to  a  suit,  but  not  liable  to 
damages  and  costs  except  for  their  own  acts  ? — I  think  they  ought  to  be  parties  to  all  suits,  to 
conform  to  the  ordinary  rules  of  pleading,  but  that  they  ougnt  not  to  be  personally  liable 
except  in  cases  of  personal  misconduct.  I  think  the  want  of  such  an  indemnity  induces  official 
assignees  to  throw  obstacles  in  the  way  of  bringing  actions.* 

963.  Mr.  Commissioner  Holroyd. — Do  you  think  that  the  official  assignee  ought  not  to  be 
.  entitled  to  damages  or  costs  consequent  on  any  act  done  in  obedience  to  the  duty  imposed 

upon  him  ? — I  think  so ;  he  is  purely  a  ministerial  officer ;  he  ought  to  be  protected  in  the 
same  manner  as  the  messenger  is  up  to  the  choice  of  assignees. 

964.  Mr.  Commissioner  Evans. — Have  you  any  experience  of  bankruptcies  in  the  country  ? 
—I  have  some  experience. 

965.  In  your  opinion,  are  they  conducted  on  the  best  system  for  the  public,  or  would  it  be 
advisable  to  extend  the  London  system  to  the  country  ? — I  think  nothing  can  be  worse  than 
the  present  system  of  country  bankruptcies,  not  only  as  regards  the  practice,  but  as  regards 
the  extremely  uncertain  and  unsatisfactory  mode  in  which  justice,  if  justice  it  can  be  called,  is 
administered. 

966.  Do  you  think  it  advisable  that  all  the  cost&  should  be  taxed  in  London,  that  there 
should  be  one  or  more  taxing  officers  for  that  purpose? — I  do;  and  I  see  no  inconvenience 
that  can  result  from  that  in  the  common  law  courts  the  costs  are  all  taxed  by  the  same 
officers,  and  if  there  is  any  doubt  or  difficulty  as  to  a  particular  class  of  charges,  they  have  the 
opportunity  of  looking  at  the  brief  and  other  papers  in  the  cause ;  an  uniformity  of  taxation 
would  be  thereby  insured. 

967.  There  is  a  difficulty  in  some  cases  in  getting  proof  of  an  act  of  bankruptcy  ? — ^Verj 
great. 

968.  Can  you  suggest  any  act  which  would  enable  the  creditor  to  bring  the  debtor  to  book 
with  greater  mcility  ? — In  the  first  place  I  would  limit  the  twenty-one  days  to  seven.  I  would 
make  the  calling  a  meeting  of  creditors  by  the  man  himself  an  act  of  bankruptcy ;  and  if  the 
creditors  themselves  called  a  meeting,  and  gave'  reasonable  notice  to  the  insolvent  to  attend 
that  meeting  and  he  refused  to  attend,  or  attending  refused  to  execute  an  assignment  or  sign  a 
declaration  of  insolvency,  the  creditors  should  be  at  liberty  to  issue  a  fiat  against  him.  At  the 
present  moment  the  trading  interests  of  the  city  of  London  are  absolutely  without  protection 
against  fraudulent  debtors. 

969.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  a  creditor  diould  be 
allowed  to  summon  his  debtor  before  the  commissioners,  and  examine  him  as  to  whether  ha 
owed  the  debt  or  not,  and  if  he  admitted  that  he  owed  the  debt»  thai  that  the  debtor  diouUl 
become  amenable  to  the  Court  of  Commissioners,  that  he  should  be  compellable  to  answer, 
and  that  if  he  denied  the  debt  on  oath  the  creditor  should  proceed  in  the  usual  course  ?— •! 
think  that  would  be  useful  where  the  debt  was  undisputed,  but  it  would  be  so  entirely  supeneding 
the  jurisdiction  of  the  courts  of  Westminster  Half,  that  I  can  scarcely  answer  it  off  hand.  1 
think  in  a  very  large  number  of  cases  it  would  operate  to  the  benefit  of  the  creditors.  With 
respect  to  the  twenty-one  days  notice  which  you  must  now  give  to  a  debtor,  I  have  a  dient 
who  called  on  me  a  few  days  since,  saying  that  a  person  owing  him  upwards  of  £50Q,  and 
residing  in  the  north  of  England,  was  making  away  with  his  property,  and  asking  me  what 
remedy  he  had.  I  told  him  absolutely  none  but  going  down  by  the  railway  and  seeing  what 
he  could  do  with  him.     This  is  a  case  of  frequent  occurrence. 

970.  Mr.  Commissioner^^Fimblanque. — That  difficulty  has  become  much  greater  lately?-— 
Yes ;  so  that  there  are  an  increased  number  of  persons  who  take  advantage  of  it  Witb 
respect  to  acts  of  bankruptcy  at  the  present  moment,  a  creditor  is  entirdy  at  Uie  mercy  of  the 
fraudulent  debtor  if  he  does  no  act  which  bears  the  con^niction  of  kaving  the  oountrjr* 
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971.  Mr.  Commissioner  Evans.^^Do  you  think  that  a  nuxk  should  be  provided  of  a  mao 
oediag  his  property  for  the  benefit  of  all  his  creditors  ? — Yes ;  I  think  it  would  be  advantageous 
putting  himself  under  the  protection  of  this  court ;  it  would  be  ia  fSaot  extending  the  effect  of 
a  declaration  of  insolvency,  which  is  an  act  of  bankruptcy,  8th  Jamury,  18411^ 

972.  Supposing  those  alterations  were  made,  so  that  a  creditor  mi^t  summon  his  debtor 
and  have  an  immediate  discovery  of  his  property,  and  get  all  ha  had,  do  you  see  any  reason 
why  imprisonment  for  debt  in  execution  should  continue  ? — I  am  one  of  those  who  think  that 
a  vast  deal  of  injury  has  been  done  by  abolishing  imprisonment  for  debt  on  mesne  process ; 
in  many  cases  the  power  of  imprisonment  on  mesne  process  worked  with  very  great  bensfit 
to  creditors,  and  in  very  few  instances  injury  to  debtors. 

,  973.  Probably  you  are  of  opinion  with  many  others,  that  the  imprisonment  on  mesne  pio^ 
cess  was  nuich  more  important  to  creditors  than  imprisonment  in  execution  ? — Most  undoubt- 
edly. I  think  that  if  imprisonment  for  debt  on  mesne  process  now  existed,  creditors  would  at 
once  have  the  means  of  compelUne  a  debtor  to  surrender  his  property  and  meeting  the  wishes 
of  his  creditors ;  whereas  now  a  fraudulent  debtor  sets  his  creditors  at  defiance,  and  long 
before  judgment  can  be  obtained  afi^ainst  him  by  any  means,  the  property  is  made  away  wit£ 

974.  Mr.  Commissioner  Law. — You  have  been  asked  as  to  giving  the  power  to  a  debtor  to 
cede  his  property — would  you  have  such  a  process  under  the  name  of  cession  which  mi^ht  be 
sought  by  a  debtor  who  had  no  goods  left  to  be  ceded  ? — No ;  I  think  the  right  of  a  debtor 
to  come  in  and  claim  the  benefit  of  such  a  cession  should  depend  upon  his  having  assets;  I 
would  not  allow  the  debtor  to  exhaust  all  his  assets  and  then  come  here  and  claim  the  pro- 
tection of  the  coiurt,  and  ask  fo(  a  certificate.  I  think  the  court,  to  give  it  jurisdiction  in  sudi 
a  case,  ought  to  have  property  to  deal  with. 

975.  A^.  Commissioner  Evans. — If  by  any  means  a  creditor  can  get  possession  of  all  the 
property  of  a  debtor  of  all  descriptions,  do  you  think  he  ought  to  have  the  power  also  of 
imprisoning  the  debtor  ? — The  power  of  imprisonment  cbes  not  apply  to  cases  of  bankruptcy 
BOW,  exeept  where  the  bankrupt  is  uncertificated. 

976.  Supposing  the  law  so  altered  and  arranged  that  the  creditors  will  get  every  thing  a 
man  has,  ought  the  creditors  qua  creditors  to  have  the  right  also  of  imprisoning  the  debtor  ? 
— Yes ;  I  think  in  many  cases  the  power  of  imprisonment  for  debt,  much  as  that  power  has 

been  diminished,  does  good.     I  think  the  fear  oi  imprisonment  prevents  the  incurring  debts,  ^ 

or  fraudulently  making  away  with  property. 

977.  Do  you  think  imprisoning  a  man  would  have  half  the  effect  of  summoning  him  before 
a  court  and  making  him  answer  ? — I  think  the  object,  of  summoning  the  debtor  would  be 
merely  to  get  hold  of  the  means  of  payment ;  but  supposing  the  debtor  b^ng  summoned 
admits  the  debtj  but  says  I  have  nothing  whw^ewith  to  pay,  what  is  your  remedy?  Take  the 
instance  of  the  son  of  a  nobleman  or  gentleman  who  incurs  large  debts  at  the  west  end  of  the 
town  on  the  strength  of  the  reputation  of  his  fomily,  the  foar  of  imprisonment  for  debt,  even 
for  six  hours,  will  operate  strongly  on  his  mind  and  induce  him  to  pay  his  debts.  I  would  not 
put  such  a  man  on  the  same  footing  as  the  honest  but  unfortunate  trader. 

978.  Mr.  Ccmmissumer  Fonblanuue. — Would  not  the  putting  him  up  in  a  box  and  com- 
pelling him  to  answer  have  something  of  the  same  effect  ? — I  think  not,  unless  it  could  be 
constructed  something  Uke  ibe  machinery  of  the  pillory. 

979.  Mr.  Commissioner  Evans. — How  do  you  account  for  the  fad;,  that  of  the  thousand 
who  have  been  summoned  to  the  Bankruptcy  Court  none  have  refused  to  pay  ? — ^That  only 
proves  that  in  certain  cases  in  which  debtors  have  been  summoned  they  have  paid. 

980.  Mr.  Commissioner  L(xw. — ^What  court  are  you  speaking  of  in  which  you  say  there  have 
been  a  thousand  cases,  and  every  one  successful?— itf  the  Court  of  Bankruptcy,  assuming  the 
commissioner's  statement  to  be  correct.  I  know  nothing  of  that  fact  of  my  own  knowledge, 
because  under  the  present  system  solicitors  really  know  nothing  of  what  is  going  on  with 
respect  to  debts  due  to  the  estate.  The  official  assignee  deals  with  them.  I  believe  there 
are  many  cases  compounded  of  which  we  know  nothing. 

.  980*.  You  said  you  would  not  admit  of  cession  where  the  party  had  not  property  to  cede  ? 
— I  would  not  apply  it  to  those  cases  where  the  debtor  baring  exhausted  all  the  assets  of  his 
estate  then  came  here  for  the  purpose  of  getting  the  certificate  of  the  court. 

981.  A  man  producing  property  to  the  amount  of  20/.,  30/.,  40/.,  or  50/.,  which  most 
gentlemen  could  raise  with  a  riew  to  permanent  advantage,  could  obtain  protection  even 
supposing  his  debts  3,000Z.  ? — Precisely.     I  would  not  allow  such  a  party  any  such  protection. 

982.  But  if  there  is  such  a  cessio  bonorum,  or  a  gifk  for  that  purpose,  must  not  it  be  a  case 
in  which  the  debtor  can  seek  the  process  as  wdl  as  the  creditor  ? — It  would  be  exceedingly 
difficult  to  draw  a  distinction  undoubtedly. 

983.  Do  you  not  think  that  if  such  a  court  and  such  a  process  was  accessible  to  all  gentle- 
men, and  others  not  in  trade,  without  any  previous  imprisonment,  the  number  of  gentlemen 
suitors,  and  others  not  in  trade,  would  be  very  great  ? — I  think  it  would.  I  think  the  trades- 
man has  now  Uttle  or  no  protection  against  that  class  of  debtors,  and  I  should  be  very  sorry 
to  diminish  it 

984.  Do  you  think  there  would  be  sound  policy  in  providing  a  facility  for  such  persons  as 
those,  at  a  convenient  time  sedsing  such  process  for  getting  ria  of  their  debts  ?— I  would  not 
afford  such  a  man  any  additional  facihty.  I  think  the  facilities  already  given  to  such 
debtors  are  sufficiently  great,  and  the  protection  of  the  creditor  proportionably  small. 

985.  Is  not  that  facihty  such  as  it  is,  clothed  with  certain  incidents,  such  as  imprisonment, 
and  petitioning  the  Insolvent  Debtors'  Court,  which  have  the  eflFect  of  deterring  that  class  of 
{lersons  ? — ^I  think  they  have,  and  that  the  name  of  going  through  the  Insolvent  Debtors* 
Court  is  beneficial  to  the  creditor,  as  it  frequently  induces  the  debtor  to  pay. 

.  986.  Mr.  EUis4 — You  speak  of  parties  who  mcur  debts,  noblemen,  gentlemen,  and  others 
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Knimiifttioiif.      ^^  7^^  thisk  that  if  any  court  were  instituted  on  the  principle  of  the  cessiobonm'um,  it  would 
......  give  increased  facilities  to  those  persons  to  come  in  and  cede  a  very  small  amooat  of  property 

Mt.  E.  Lawranoe.  and  thereby  £scharge  themselves  from  a  large  amount  of  debt  ? — - V es. 
Stb  January,  1840.  987.  Do  you  not  think  that  the  giving  credit  to  such  prsons  is  a  system  that  ought  to  be 
checked  ? — I  think  it  is  perfectly  impossible  to  check  such  a  system,  for  various  reasons.  A 
tradesman  in  Bond-street,  is  called  upon  by  a  gentleman,  who  represents  himself  as  the  son  of 
a  nobleman  or  e;entleman ;  if  that  tradesman  were  to  ask  him  what  his  means  were  before  he 
executed  his  order,  the  probability  is  the  gentleman  would  kick  the  tradesman  out  of  his  < 


9iS8.  Do  you  think  that  if  parties  of  rank  and  station  in  'life  were  to  contract  debts,  and  to 
be  sunuBoned  before  the  Bankrupt  Court,  and  to  be  examined  in  court  touchinff  those  debts^ 
and  with  their  income  and  expectations,  they  would  have  them  exposed,  together  with  the 
amount  bf  the  debts  they  have  contracted,  and  be  held  up  to  shame  in  the  public  iiewspap«»> 
would  not  that  have  a  tendency  to  check  that  profligate  course  ? — Yes,  in  some  d^pcee— assum- 
ing that  all  which  is  stated  in  the  question  could  be  done ;  but  not  a  hundredUt  part  of  the 
reports  of  those  could  find  their  way  to  the  newspapers. 

969.  Do  you  not  think  that  it  would  be  desirable  to  have  some  means  of  insuring  the 
notoriouii  publication  of  all  such  cases  ? — Yes. 

990.  Do  you  not  think  that  a  gentleman  would  endeavour  to  avoid  the  disgrace  of  having 
been  examined  here  as  to  his  having  contracted  debts  he  could  not  discharge? — Na  I  think 
he  would  come  here,  and  state  that  he  had  not  the  means  of  paying,  and  would  not  con«« 
sider  himself  disgraced  by  the  admission. 

991.  You  think  them  insensible  to  those  feelings  which  belong  to  the  middling  class  of 
society? — No.  Nothing  I  have  said  was  intended  to  bear  that  construction*  The  creditor 
ought  to  have  the  best  protection  the  law  can  give  him*  I  think  that  where  the  debtor  has 
contracted  debts  fraudulently  or  improvidently,  the  creditor  ought  to  have  the  power  of  incarcer* 
ating  his  person,  limited  as  that  power  is  now.  I  think  modem  legislation  nas  proceeded  on 
the  principle  of  protecting  the  debtor  against  his  creditor,  instead  of  protecting  the  creditor 
against  his  debtor — a  prindple  most  injurious  to  a  mercantile  community. 

992.  Mr.  Commissioner  Evans. — Have  you  any  other  suggestions  ? — As  to  bankrupts,  I  think 
where  a  bankrupt  properly  conforms  himself,  he  should  be  declared  by  the  commissioners 
entitled  to  his  certificate ;  that  the  commissioner  ought  to  have  the  power,  with  the  consent 
of  the  majority  in  number  and  value  of  his  creditors,  to  give  him  his  household  furniture,  or 
any  other  reasonable  gift  as  was  the  practice  under  the  old  system.  As  to  trust-deeds,  I 
think  that  a  certain  majority,  say  four-mths  in  number  and  value  of  the  creditors  under  trust- 
deeds,  should  bind  the  dissenting  creditors.  No  such  power  exists  at  present,  and  the  con- 
sequence is,  that  when  you  have  brought  your  trust-deed  to  a  certain  point,  one  or  two  cre- 
ditors stand  out,  to  use  a  commercial  phrase,  and  thus  upset  a  beneficial  arrangement,  or 
compel  the  insolvent  to  pay  or  pledge  his  future  exertions.  Merchants  and  traders  of  London 
would,  in  most  cases,  prefer  winding  up  the  affairs  of  their  debtors  in  their  own  way,  and  with* 
out  the  interference  of  a  solicitor,  official  assignees,  or  commissioners,  except  so  far  as  the  soli- 
citor's assistance  is  required  in  preparing  ^e  trust-deed.  I  think  that  the  creditors  ought  to 
have  every  faciUty  given  to  them  for  that  purpose,  and  that  the  trustees  ought  also  to  have  the 
power  of  requiring  the  debtor  to  make  oath  to  the  truth  of  his  accounts,  and  the  crediditor  to 
verify  his  debt,  if  necessary,  by  summoning  him  before  this  court,  and  examining  him,  as  is 
now  done  in  ordinary  cases  of  bankruptcy.  A  very  large  number  of  cases  will  stul  remain  fiur 
adjudication  before  this  court ;  but  1  have  found  in  my  practice,  which  has  been  somewhat 
extensive  in  cases  of  this  kind,  that  creditors  will  not  come  into  the  Court  of  Bankruptcy  if 
they  can  possibly  avoid  it ;  and  that  if  thejr  can  satisfy  themselves  after  their  own  manner,  that 
the  insolvent  has  made  a  &ir  statement  of  his  affairs,  and  that  he  purposes  to  surrender  all  he 
has,  they  will  at  once  give  him  his  release,  and  divide  the  assets ;  and  that  this  court  ought  ia 
cases  of  that  kind  to  afford  every  facility  to  trustees  who  may  require  their  assistance. 

993.  Mr.  Commissioner  Fonblanque. — ^Would  you  afford  to  creditors,  dissatisfied  with  the  c<m. 
duct  of  trustees,  any  remedy,  except  that  which  they  now  have  of  a  Bill  in  Chancery? — ^Yes* 
Any  creditor  should  have  the  right  to  compel  trustees  to  audit  their  accounts  before  a 
commissioner  of  this  court ;  in  many  cases  which  have  come  under  my  notice,  the  exercise 
of  such  a  power  would  be  perfectly  unnecessary  and  useless.  The  solicitor  prepares  the  deed 
of  assignment  and  release,  ,and  gets  it  executed  by  the  creditors ;  the  accountant  sells  the 
stock  by  tender,  at  little  expense  to  the  estate,  and  the  assets  are  divided, 

994.  Can  you  produce  the  account  of  the  expenses  of  any  trust-deed  which  has  been  pre- 
pared under  your  superintendence? — ^I  have  no  doubt  I  could  produce  such,  but  those 
accounts  do  not  come  regularly  before  the  solicitor — the  dividends  are  computed  by  the 
accountant — ^but  even  if  that  process  were  more  expensive,  which  I  do  not  think  it  is,  it  is  more 
satisfactory  to  the  merchants  and  traders  of  London ;  I  allude  particularly  to  that  cla^  of  whom 
Mr.  Ellis  is,  or  was  one.  They  prefer  winding  up  their  accounts  in  their  own  way,  and  they 
would  do  so  much  more  frequently  if  they  had  the  means  of  compelling  dissenting  creditors 
to  come  in.  I  think  it  would  be  advisable  to  appoint  permanent  commissioners  in  the  larm 
provincial  towns  as  matter  of  experiment,  and  1  think  that  the  number  of  commissioners  m 
this  court,  and  the  official  assignees  and  registrars  might  be  very  conveniently  reduced,  so  as 
to  afford  facilities  for  that  purpose.  I  think  the  commissioners  ought  to  have  power  to 
arbitrate  on  all  questions  on  which  the  parties  may  agree  to  be  bound  by  his  award.  At 
present  the  commissioners  have  no  such  power,  even  if  parties  mutually  a^ree  that  they 
should  exercise  it,  and  I  think  it  would  be  useftd  if  the  commissioners  had  the  power  of 
making  a  rule  of  court  the  same  as  in  the  common  law  courts,  where  parties  agree  to  refer 
to  some  barrister,  there  are  many  conunon  law  questions  where  the  parties  might  prefer  the 
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€fmiion  of  a  common  law  barrister^  I  think  in  such  cases  the  parties  ought  to  be  enabled  to      Examin$tionf« 
mAj  fer  a  rule  of  this  courts  referring  it  accordingly,  and  that  such  rule  should  have  the    ^   vT*"      ^ 
same  eflRjct  as  a  rule  of  the  Court  of  Queen's  Bench.  |fl  ^SS 

995.  Mr.  Cdlnndssiimer  iato.— You  said  that  you  had  had  practice  and  experience  in  the  ^^  Jw^WTf  iWO, 
InsolTent  Debtors'  Court? — I  have,  for  assignees  and  creditors;  but  I  am  not  an  attorney  of 
thai  court 

.  996.  According  to  your  experience,  is  it  true  that  the  commissioners  are  not  accessible  but 
tiiFOugh  the  expensive  machinery  of  certain  forms  ? — It  certainly  is  not  true,  and  that 
observation  if  made  at  all,  must  have  been  made  in  ignorance  of  the  practice  of  that  court. 
I  have  had  very  freque^nt  occasion  to  apply  to  that  court.  I  have  gone  through  no  finrm 
except  that  of  calling  at  the  office  the  day  previously,  requesting  to  know  what  vacant  hour 
the  conmiisuoner  had  on  the  following  day,  and  seeing  the  commissioner  in  his  private  room, 
aad  sitting  with  him  frequently  for  several  hours  investigating  debts,  and  arranging  the  aflBaurs 
of  the  estate.  I  have  had  one  insolvency  in  which  debts  were  reduced,  I  think  from  very 
nearly  60,000/.  to  22,000/.  by  Mr.  Commissioner  Law,  involving  the  most  difficult  and  com- 
plicated questions,  and  the  whole  of  that  22,000/.  was  distributed  by  order  of  that  court,  and 
the  money  paid  in  cash  by  its  own  officer,  without  any  expense  to  the  creditors,  nor  did  I 
throughout  apply  to  the  full  court,  or  pay  a  single  fee  to  counsel,  and  this  is  not  by  any  means 
a  solitary  instance. 

997.  Mr.  Comnmntmer  Fonblanque. — Is  the  business  done  in  open  court  by  attorneys  and 
solicitors,  as  wdl  as  counsel,  in  opposition  or  defence  ? — No. 

998.  Is  it  not  in  that  case  necessary  that  there  should  be  counsel  ? — Yes,  in  cases  of  oppo- 
rition  and  defence. 

999.  Is  it  necessary  by  the  rules  of  the  court  ? — Yes,  in  the  above-mentioned  instance  I 
bad  a  case  in  that  court,  where  there  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Law,  to  the  other  three  commissioners,  that  was  argued  before  the  commissioners  in  their 
private  room  by  the  respective  solicitors,  without  the  interference  of  any  counseL 

1000.  That  was  in  private  ? — Yes,  but  any  person  applying  would  have  been  admitted,  and 
the  decision  was  afterwards  pronounced  in  open  court 

1001/  In  the  court  of  the  Commissioners  of  Bankruptcy  solicitors  may  argue  any  point  at 
all  times  ? — ^Yes,  I  attend  very  much  as  an  advocate  on  cases  with  which  I  have  had  no  previous 
connexion,  either  as  solicitor  for  the  assignees,  or  the  creditors  generally. 

1002.  Mr.  Commisnoner  Law. — One  case  in  which  in  the  Insolvent  Court  a  man  must 
either  conduct  his  case  by  counsel  or  in  person  is,  on  hearing  the  merits  for,  and  in  opposition 
to  the  insolvent  debtor's  discharge  ? — ^Yes. 

1003*  Do  you  know  that  there  is  another  case  in  which  the  party  must  either  appear  by 
himsdf  or  counsel,  which  is,  where  he  is  applying  to  have  another  person  conunitted  to 
prison,  founded  on  this,  that  inasmuch  as  the  commissioner  out  of  court  cannot  commit,  the 
application  must  be  made  for  such  purpose  to  the  court,  and  then  that  the  party  must  appear 
either  by  himself  or  by  counsel  ? — Yes. 

1004.  Are  you  aware  of  any  other  business  but  those  two  matters  of  business,  namely,  the 
application  to  commit,  and  the  conducting  the  merits  and  opposition,  which  may  not  be  done 
before  a  commissioner  on  summons  ? — None  other  than  the  above,  except  a  very  large  proportion 
of  the  motions  in  the  Insolvent  Debtors'  Court,  which  used  to  be  made  in  open  court  by  counsel, 
is  now  disposed  of  by  Mr.  Commissioner  Law  in  his  private  room.  Instead  of  being  called 
a  rule  to  show  cause,  it  is  called  a  summons,  having  all  the  characteristics  of  a  rule  in  it, 
except  the  name;  the  parties  appear  by  themselves  or  their  solicitor;  on  the  return  of  the 
sunanons,  the  matter  is  thoroughly  investigated  and  adjudicated  upon  by  the  commissioner; 
the  order  so  made  having  all  the  force  and  effect  of  a  rule  of  court.  I  can  bear  strong 
testimony  to  the  extraordinary  patience  and  assiduity  which  the  commissioner  devoted  to  these 
applications. 

1005.  Mr.  CcmmissianeT  Fonilanque. — All  matters  argued  in  open  court  are  argued  by 
counsel  7 — ^Yes  but  no  matter  need  be  argued  in  open  court,  except  where  opposing  a  prisoner*s 
discharge,  or  where  you  are  seeking  to  commit. 

1006.  The  insolvent  is  obliged  to  employ  counsel  unless  he  is  capable  of  doing  it  personally  7 
*^Yes,  but  that  obligation  involves  little  or  no  additional  expense,  oecause  the  fees  taken  in  that 
court  for  supporting  me  prisoner's  discharge  are  by  common  consent  exceedingly  small,  and  as  low 
as  any  respectable  solicitor  would  take  for  coming  into  the  Court  of  Bankruptcy.  With  respect 
to  tM  investigation  of  disputed  questions,  and  the  examination  of  accounts  of  insolvents, 
nothing  can  be  more  satisfactory  than  the  proceedings  in  that  court.  There  is  obviously  a 
large  proportion  of  cases  in  wmch  there  are  few  or  no  assets,  but  where  there  are  assets  it 
mpears  to  me  that  the  system,  in  relation  to  ascertaining  the  true  amount  of  the  debts,  and 
€nvi<fb^  the  assets,  is  as  good  as  it  can  be. 

lOOSr.  Mr.  Commissioner  Law. — In  the  cases  you  have  referred  to,  does  the  party  who  ap- 
pears, whether  by  himself  or  by  counsel,  receive  all  due  assistance  from  the  court  ? — In  dl 
cases ;  and  I  think  in  many  cases  a  party  would  better  attend  to  his  own  interest  by  trusting 
to  the  commissioner  than  by  employing  counseL 

1008.  Are  you  able  to  state  what  is  the  expense  of  a  summons? — One  shilling. 

1009.  If  on  a  summons  a  day  should  be  occupied  on  the  investigation,  are  vou  able  to  state 
whether  there  are  any  court  fees,  or  any  other  fees  thereon? — I  never  paid  any,  nor  am  I 
aware  that  there  are  any. 

1010*  If  the  result  of  such  investigation  on  the  summons  i^ould  be  the  drawing  up  of  a 
Imff  order  by  the  Commissioner,  are  you  aware  whether  the  party  taking  it  out  under  the 
seal  of  the  court  pays  anjrthing  for  it  7^1  think  nothing  more  is  paid. 

101 L  Does  not  the  shilling  for  the  summons  comprehend  everything  which  takes  place,  in« 
duding  the  summons  and  the  order  drawn  upon  it  7— Yes. 
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1012.  If  a  party  who  mig^ht  do  Iiis  business  before  th^  commissioner  on  summons,  eleeU  ta 
do  it  by  counsel  and  affidavits  in  court,  does  he  not  take  his  chance  as  to  ever  being  reim* 
bursed  the  expense  of  that  ? — Certainly ;  there  is  no  fixed  rule  of  court  upon  the  subject,  but 
when  the  bill  comes  to  be  taxed  by  the  officer  of  that  court,  he  will  inquire  into  the  necessity 
of  employing  counsel,  the  commissioner  being  accessible  at  all  times  in  his  private  room,  aoct 
he  will  probably  disallow  the  fee.  The  system  of  taxation  in  this  court  is  uniform,  and  by 
one  officer,  and  the  scale  of  costs,  though  lower  than  in  the  common  law  courts,  as  to  certain 
items,  is  sufficiently  liberal,  wherever  conveyancing  or  other  important  matters  are  involved.     - 

[The  Witness  ¥nthdreu).'\ 


Mr.  S.  W.^Sweet 
9thl January,  1840. 


Thursday,  9th  January,  1840. 
Mr.  COMMISSIONER  EVANS,  in  the  Chair. 


Mr.  Samuel  White  Sweet,  Examined. 

1013.  You  are  a  solicitor  and  have  had  very  extensive  practice? — I  am  a  solicitor,  and 
have  heretofore  had  considerable  experience  in  bankruptcy,  having  been  in  business  .upwards 
of  40  years. 

.  1014.  There  have  been  some  suggestions  enclosed  to  you? — ^There  have;  and  with  the 
permission  of  the  commissioners,  I  propose  to  go  through  the  questions  proposed  and  my 
answers. 

1015.  In  your  opinion,  would  it  be  advantag^us  for  the  public,  that  the  estates  of  in-* 
solvents  and  bankrupts  should  be  administered  under  the  same  system  of  law? — As  bank-, 
ruptcy  implies  insolvency,  I  think  it  would  be  advantageous  for  the  public  that  one  system  of 
law  should  apply  to  both. 

1016.  Will  you  have  the  goodness  to  state  whether,  in  your  opinion,  the  system  now 
pursued  in  the  Court  of  Bankruptcy  in  London,  or  the  system  now  pursued  in  the  Insolvent 
I)ebtors*  Court  should  be  preferred? — In  my  opinion  the  system  pursued  in  the  Court  oC 
Bankruptcy  is  decidedly  preferable  to  the  mode  of  procedure  in  the  Insolvent  Debtors'  Court— i 
though  I  think  it  right  to  add,  that  I  have  abstained  from  practbing  in  the  latter  court. 

1017.  Supposing  you  to  be  of  opinion  that  the  system  of  the  Court  of  Bankruptcy  is  td 
be  preferred,  are  you  of  opinion  that  system  could  be  applied  to  the  cases  now  administered 
in  the  Court  of  Insolvent  Debtors'  unless  a  debtor,  when  he  feels  himself  insolvent,  may  cede 
his  property  and  submit  himself  to  the  court — and  in  order  to  enable  the  system  to  work 
would  it  not  be  expedient  to  abolish  imprisonment  for  debt  in  all  cases? — ^Although  I  think 
the  system  of  bankruptcy  should  apply  to  insolvency,  I  cannot  say  that  it  would  be  expedioit 
to  abolish  imprisonment  for  debt  in  all  cases.  A  debtor  cannot  now  be  arrested  for  a  debt, 
unless  he  is  about  to  abscond,  and  if  when  taken  in  execution  he  surrenders  his  property  he 
escapes  from  imprisonment,  unless  he  is  guilty  of  those  frauds  which  subject  him  to  imprison-' 
ment.  With  reference  to  the  disclosure  and  surrender  of  his  property,  I  think  persons  in  a 
state  of  bankruptcy  or  insolvency  should  be  allowed  to  declare  the  state  of  their  aflfairs  to  be 
embarrassed,  in  which  case  the  property  should  be  immediately  sequestered  f(Mr  the  benefit 
<rf  their  creditors. 

1018.  In  your  opinion  ought  the  Court  of  Commissioners  to  be  courts  of  record,  and 
should  they  not  have,  in  the  first  instance,  all  the  powers  now  exercised  in  bankruptcy  subject 
to  appeal  ? — I  think  the  court  to  be  established  should  be  a  court  of  record  and  have  all 
the  powers  now  vested  in  the  commissioners  and  court  of  review,  with  such  other  powers  as 
would  be  beneficial,  and  that  each  commissioner  when  sitting  alone  should  be  da^ed  to  be 
a  branch  of,  and  sitting  in  a  court  of  record,  and  that  there  should  be  an  appeal  allowed  to  the 
head  of  the  court,  and  finally  a  right  of  appeal  to  the  Lord  Chancellor,  and  that  the  appellate 
court  should  not  be  precluded  from  the  right  of  inauiry  and  adjucation  upon  any  matter  o£ 
contempt  in  case  of  an  appeal  against  the  exercise  of  that  poweo  otherwise  the  liberty  of  the 
subject  might  be  placed  in  the  luinds  of  a  single  conmiissioner. 

1019.  Do  you  think  that  in  case  of  appeal  the  party  ought  to  give  good  security  to 
perform  the  judgment  of  the  court,  and  to  pay  the  costs  of  appeal  in  case  judgment  on  appeal 
should  be  given  against  him? — I  think  the  party  appealing  should  give  security  for  costs  in 
case  the  appeal  should  be  dismissed,  but  not  for  costs  in  case  the  judgment  appealed  against 
should  be  confirmed,  but  it  appears  to  me  impossible  to  maintain  a  power  of  appeal  if  security 
for  the  performance  of  the  judgment  to  be  pronounced  is  to  be  also  given. 

1020.  In  your  opinion  would  it  be  advisable  that  the  name  of  the  court  should  be  altered^ 
and  that  it  ^ould  be  called  the  Court  of  Commerce  ? — I  think  to  alter  the  name  of  the  court 
to  that  of  the  Court  of  Commerce  would  be  a  misnomer,  and  lower  the  influence  of  the  term 
"  Commerce,**  and  that  it  should  not  be  so  called.  I  would  suggest  the  title  of  "  I'he  Court 
of  Sequestration"  if  the  title  of  '*  the  Court  of  Bankruptcy  and  Insolvency,"  sboukl  be  obw 
jectionable.  To  call  a  court  instituted  for  the  investigation  and  arrangement  of  the  affidra  of 
a  bankrupt  and  insolvent,  a  Court  of  Commerce,  would,  I  thinly  not  be  very  well  liked  by  the 
commercial  world. 

1021.  Ought  all  the  proceedmgs  to  commence  in  the  Court  of  Commissianers  without  a; 
previous  fiat  ? — I  conceive  that  in  a  fit  case  for  the  exercise  of  the  powers  of  the  court,  a  cer- 
tificate or  declaration  should  be  made  by  the  court,  that  a  party  is  subject  or  ought  to  be 
made  subject  to  the  jurisdiction  of  the  court  as  bankrupt  or  insolvent— -and  that  this  certificataE 
or  declaration  should  be  recorded  in  the  court  and  treated  as  the  fi>uadation  of  all  fiiture 
proceedings.  > 
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1022.  fti  the  case  of  a  party  being  compelled  to  come  into  the  court,  ought  he  to  have  an 

opportunity  of  defending  himself  before  a  messenger  enters  into  possession  of  his  property  ?  

— ^This  involves  an  important  point.     The  honest  bankrupt  or  insolvent  will  do  no  act  to     Mr.  8.  W.  Av«it 
defraud  his  creditors,  and  therefore  it  is  against  the  fraudulent  debtor  that  the  law  should    9th  Jmimit  IMK 
be  especially  directed,  and  his  property  should  be  secured  as  quickly  as  possible  for  his 

oreditors.  1  would  suggest  that  if  creditors  i^all  represent  to  the  court  and  satisfy  the  court 
hy  affidavits,  that  a  party  is  indebted  to  them  in  a  given  amount,  and  that  he  is  about  to 
abscond,  or  that  he  keeps  out  of  the  way  to  avoid  his  creditors,  or  that  he  is  disposing  of  his 
property  clandestinely  or  out  of  the  general  course  of  business,  or  that  he  has  made  or  is 
meditating  a  fraudulent  transfer  of  his  property  to  any  one  creditor  or  relation,  or  that  he  has 
not  duly  honoured  his  bills,  or  not  made  good  his  payments  in  the  usual  course  of  business, 
or  that  nis  affairs  are  embarrassed,  or  that  he  is  insolvent;  then  in  any  such  cases  it  shall 
be  competent  to  the  court  to  place  all  his  property  under  sequestration,  and  afterwards  to 
summon  the  party  to  show  cause  why  he  should  not  be  declared  bankrupt  or  insolvent,  and 
if  the  party  cannot  satis&ctorily  answer  the  charges  made  against  him,  that  he  shall  thence- 
forth be  deemed  and  declared  bankrupt  or  insolvent,  and  that  proceedings  should  take 
place  accordingly ;  but  on  the  other  hand  the  court  should  have  power  to  dismiss  the  appli- 
cation of  the  creditors  and  discharge  the  sequestration,  leaving  the  party  to  seek  his  redress 
against  the  creditors  making  the  application. 

1023.  Ought  any  alteration  to  be  made  as  to  giving  certificates,  as  to  number  and  amount 
of  creditors ;  and  if  imprisonment  continue,  should  not  the  debtor  be  protected  for  the  twenty-one 
days  that  take  place  before  affirming  certificate? — I  think  the  number  and  amount  of  creditors 
now  required  to  a  certificate  should  not  be  altered.  At  present  if  a  second  commission  of  bank- 
rvptcy  issue  against  a  party  his  certificate  does  not  protect  his  future  property,  unless  he  pay 
lo^.  m  the  pound;  now  1  would  apply  this  principle  to  the  first  commission,  and  say  that  a 
man's  future  property  shall  not  be  protected  until  after  he  has  paid  10^.  in  the  pound, 
or  some  other  amount  to  be  fixed  either  by  the  Act,  or  by  the  court.,  or  by  the  creditors. 
Besides  which,  to  prevent  trick  and  fraud,  I  would  suggest  that  the  certificate  should  not 
only  be  signed  by  four-fifths  in  number  and  value  of  the  creditors  who  have  proved  their 
debts,  but  also  by  four-fifths  in  number  and  value  of  the  creditors  who  have  not  proved,  because 
die  certificate  aflbcts  all  creditors  whether  they  have  proved  or  not,  and  that  in  case  of  any 
&Ise  statement  of  creditors,  or  of  being  guilty  of  any  other  of  the  enumerated  acts  whicb> 
under  the  existing  Acts  of  Parliament,  avoid  the  certificate,  such  certificate  would  be  of  no  avail. 
But  to  protect  the  creditors  and  mark  the  sense  of  the  court,  I  would  suggest  that  the  court 
riiould  convene  a  special  meeting  to  assent  to,  or  dissent  from,  the  certificate;  and  that  the  court 
should  negative  all  causes  of  forfeiture,  and  state  that  the  bankrupt  has  complied  with  all 
reouisitioiis;  and  (in  case  four- fifths  in  number  and  value  of  the  creditors  consent)  that  in  the 
judgmoit  of  the  court  he  is  fairly  entitled  to  the  full  benefit  of  his  certificate.  This  will  prevent 
firaudulent  certificates,  and  also  prevent  creditors  from  oppressing  an  unfortunate  bankrupt. 

1024.  Do  you  think  the  emolument  of  the  official  assignees  ought  to  be  paid  out  of  a  joint 
fimd,  or  out  of  each  estate  ? — I  think  each  estate  ought  to  pay  the  expense  of  an  official  assig- 
nee^ and  that  power  should  be  given  to  employ  an  accountant,  if  the  creditors  think  fit,  to 
investigate  fraudulent  accounts,  and  which  the  avocations  of  the  official  assignee  frequently 
prevent  him  from  doing ;  but  in  cases  where  there  is  no  estate  to  pay,  then  that  the  official 
assignee  and  the  investigation,  should  be  paid  for  out  of  the  interest  of  the  fund  arising  from  the 
investment  of  the  proceeds  of  bankrupts'  estates. 

1025.  Would  it  be  more  advantageous  for  the  creditors  that  an  insolvent  debtor's  property 
should  be  administered  under  the  courts  of  commissioners,  or  under  trust  deeds  ? — -It  is  en- 
tirely a  matter  of  opinion  whether  an  estate  should  be  administered  in  bankruptcy,  or  under 
a  trust  deed.  This  should  be  decided  upon  by  the  creditors  only,  who  are  the  parties  only 
interested.  Connected,  however,  with  this  head,  I  would  suggest,  that  when  a  party  de- 
dares  himself  to  be  in  a  state  of  bankruptcy  or  insolvency,  and  his  property  has  been  seques- 
tered, he  should  be  at  liberty  to  go  before  the  court  and  pray  that  his  creditors  might  be 
summoned  to  consider  the  state  of  his  affairs ;  and  that  the  creditors  should  be  accordingly 
flpecially  summoned  for  that  purpose  ;  and  if,  at  the  meeting,  four-fifths  in  number  and  value 
of  all  his  creditors,  or  of  those  who  attend  the  meeting,  should  agree  to  take  a  composition 
tlien  offered  by  the  bankrupt  or  insolvent,  or  by  any  person  on  his  behalf;  then  the  court 
flbould  be  fully  entitled  to  award  and  direct,  if  they  saw  fit,  that  the  composition  should  be 
accepted,  and  mat,  upon  the  payment  of  the  composition,  the  party  shall  be^discharged  from  all 
bis  debts,  and  the  sequestration  annulled.  This  procedure  would  remove  the  objections  which 
now  arise  to  the  arrangement  of  the  affairs  of  individuals  who  have  become  embarrassed,  and 
prevent  an  obstinate  creditor  from  opposing  with  effect,  the  will  of  the  general  body  of 
creditors.  ■- 

1026.  Ought  a  power  to  be  given  to  commissioners  to  punish  fraudulent  debtors  in  the 
sime  way  as  they  are  now  punished  by  the  Insolvent  Debtors'  Court  ?  I  know  of  no  advan- 
tage to  be  derived  by  imprisonment,  except  where  necessary  to  compel  a  disclosure  of  property. 
Bnprisonment  now,  under  the  Insolvent  Debtors'  Act,  operates  as  nothing,  in  my  opinion, 
whh  the  frudulent  debtor,  who,  in  my  opinion,  is  too  callous  to  be  affected  by  imprisonment. 

1027.  Ought  the  commissioners  to  have  power  to  decide  disputes  between  assignees  and  all 
persons,  as  to  matters  concerning  bankruptcy  estates,  when  the  parties  consent  ? — If  the 
parties  consent  I  see  no  objection.  But  if  a  party  be  subject  to  the  jurisdiction  of  the  court, 
then  he  would,  I  conceive,  be  bound  by  the  decision  of  the  commissioners  in  any  matter  affect- 
lag  the  estate — but  otherwise  he  ought  not  to  be  bound ;  for  the  question  might  be  of  the 
gNttest  importance  to  him ;  and  every  subject  of  the  Queen  is  entitled  to  have  justice  admi- 
nistered by  the  highest  tribunal. 
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1028.  Is  it  your  opinion  that  when  there  is  no  evidence  but  that  of  the  creditor  lind  of  the 
bankrupt,  a  debt  ou^ht  to  be  admitted  to  be  proved? — ^The  court  should  have  a  full  dia« 
cretionary  power  to  determine  as  to  the  admission  or  rejection  of  a  debt.  It  is  impoaaible,  I 
conceive,  to  lay  down  any  general  rule  upon  the  subject,  for  the  debt  might  be  contracted  in 
such  a  way  as  to  prevent  the  possibility  of  its  being  established  by  any  other  evidence  than 
that  of  the  bankrupt  and  creditor,  but  when  all  the  circumstances  are  taken  into  considera- 
tion, the  conunissioners  will  have  no  difficulty  in  determining  whether  the  proof  of  the  debt 
should  or  should  not  be  received.  A  fraudulent  creditor  would  easily  fabricate  evideooe  in 
corroboration  of  his  own  oath. 

1029.  Is  it  your  opinion,  that  in  all  cases  the  debtor  should  be  compelled  to  deliver  a  cash 
account  for  the  last  year?-^I  think  the  delivery  of  a  cash  account  would  be  no  check  to  a 
fraudulent  debtor.  If  fraud  appear  upon  the  face  of  the  account,  or  if  the  keeping  back  of  a 
cash  account  be  evidently  from  fraudulent  motives,  the  court  in  adjudicating^  upon  the  oer* 
tificate  will  decide  accordingly. 

1030.  Have  you  considered  the  best  mode  of  extending  the  practice  of  the  London  com« 
missioners  to  the  country  fiats? — ^The  best  mode,  I  think,  of  extending  the  practice  of  the 
London  court  to  the  countiy  fiats,  would  be  to  appoint  stationary  local  commissioners  as 
branches  of  the  court  in  districts,  vnth  a  registrar  ana  official  assignee  to  each  oommissioner,  so 
that  the  court  should  always  be  accessible,  and  possess  the  same  powers  as  the  court  of  which 
such  commissioner  is  a  branch,  and  be  deemed  a  court  of  record,  in  like  manner  as  the  London 
conunissioners,  which  local  commissioners  shall  be  subject  to  the  control  and  direction  of,  and 
return  their  proceedings  to  the  court. 

1031.  Should  the  supposed  bankrupt  be  heard  before  he  be  declared  a  bankrupt? — I  have 
before  answered  this  question,  but  I  would  limit  the  right  of  the  bankrupt  to  ^peal  against 
the  decision  of  the  court  to  a  period  of  four  months,  when  a  dividend  is  appointed  to  be  made» 
after  which  he  should  be  absolutely  precluded,  and  so  should  all  other  persons,  from  dis^ 
putinj?  the  right  of  the  assignees. 

1032.  Do  you  think  it  would  be  advantageous  to  the  public,  that  in  every  case  the  creditor 
should  have  the  power  of  sununonine  his  deMor  before  a  court,  like  that  of  the  Conunissioner  sof 
Bankruptcy,  and  cinnpelling  the  debtor  to  answer,  whether  he  owes  tbe  debt  or  not  If  he 
should  admit  he  owes  the  dkbt,  then  make  him  amenable  to  the  court;  if  he  denies  that  he 
owes  the  debt,  that  the  creditor  should  then  proceed  as  he  does  now? — I  think  not,  excepting^ 
under  the  circumstances  which  I  have  already  mentioned.  I  would  not  allow  any  sununons 
to  bring  the  individual  before  a  commissioner,  unless  the  oommissioner  was  satisfied  by- 
affidavits  previously,  that  the  debt  was  due,  and  that  a  sequestration  should  issue,  and  unless 
the  property  had  been  sequestered. 

1033.  The  question  supposes  that  that  appears  by  the  oath  of  the  bankrupt  ? — There  should 
be  a  fair  case  laying  a  foundation  for  a  declaration  by  the  court  of  the  bankruptcy  or  in- 
solvency of  the  party.  The  great  object  would  be  to  secure  the  property  of  the  bankrupt  or 
insolvent  the  moment  the  conunissioner  is  satisfied  from  the  affidavits  that  a  party  ought  to  be 
deemed  bankrupt  or  insolvent. 

1034.  In  what  proportion,  in  your  judgment,  are  fiats  issued  for  the  benefit  (^  the  bankrupt 
and  with  his  approbation  and  consent,  and  how  many  hostile  ?— I  should  think  (with  me 
exception  of  fraudulent  bankruptcies)  the  greater  proportion  of  bankruptcies  are  of  a  friendly^ 
but  not  fraudulent,  description.  I  should  say,  as  mere  matter  of  (pinion,  at  leart  three-fourths, 
and  those  are  generally  presented  in  consequence  of  the  obstinacy  <^  some  one  or  more 
creditors,  who  are  opposed  to  the  general  body.  It  has  been  made  a  great  point  in  the 
commercial  world  to  devise  a  mode  by  which  an  obstinate  creditor  should  not  d^dat  the 
wish  of  the  general  creditors.  I  do  not  know  how  that  could  be  accomplished  better  than  by 
calling  all  the  creditors  together  for  the  purpose  of  assenting  to,  or  dissenting  from,  the  cook^ 
position ;  and  if  the  same  proportion  of  creditors  who  can  r^ase  the  bankrupt  by  a  certificate^ 
namely,  four-fifths  in  number  and  value,  should  resolve  and  agree  to  the  composition,  the 
same  effect  should  be  given  to  the  resolution  as  would  be  given  under  a  certifi^d^,  without 
going  through  all  the  process  of  a  bankruptcy  or  insolvency. 

1035.  Mr.  Commissioner  Holroyd. — is  it  your  opmion,  that  if  the  bankrupt  does  not 
appeal  against  the  adjudication  within  a  given  period,  such  adjudication  should  be  final  in  all 
cases  ? — I  think  there  should  be  a  distinction  made  upon  that  subject  In  the  first  place,  the 
party  should  be  summoned,  and  if  the  commissioners  were  of  opinion  the  bankruptcy  or  in* 
solvency  should  go  on,  the  operation  would  commence  and  be  continued;  the  party  has  an 
opportunity  at  that  time  of  disputing  the  continuance  of  the  sequestration  upon  his  property. 
Supposing  he  should  &il  in  that  respect,  I  would  give  him  a  time  afl;er  that  to  dispute  it  ; 
but  then  that  should  be  limited.  Assignees  should  not  be  exposed  to  the  serious  respon* 
sibility  they  now  take,  and  which  continues  for  many  years. 

1036.  If  he  does  not  appeal  against  the  adjudication  of  bankruptcy  within  a  curtain  period^ 
such  adjudication,  you  think,  ou^t  to  be  final  in  all  cases,  opportumty  having  been  afforded, 
of  showing  cause  a^nst  that  previous  to  the  adjudication? — The  great  reason  for  having  an 
opportunity  of  showing  cause  against  an  adjudication  in  the  first  instance,  is  that  the  property 
should  not  continue  to  be  sequestered  without  satisfactory  grounds.  I  would  give  the  bankrupt 
a  distinct  power  of  disputing  his  bankruptcy  or  insolvency  within  a  certain  time  aft:er  thstt» 
for  he  might  be  taken  by  surprise  in  the  first  instance,  and  although  there  appeared  just 
ground  for  a  continuance  of  the  sequestration,  yet  circumstances  might  exist  to  show  thctt 
there  is  no  foundation  for  the  sequestration. 

^  1037.  Having  had  an  opportunity  of  showing  ctuse  against  his  being  adjudicated  st 
bankrupt,  that  adjudication  not  being  appealed  against  after  a  certain  time,  should  become 
final  in  all  cases,  in  your  opinion  ? — Exactly  so. 
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1038.  Have  you  had  experience  in  the  working  of  fiats  in  the  country  ? — In  very  few 
instances ;  but  we  have  been  opposed  to  fiats  in  the  country.  Where  creditors  live  together 
in  a  country  town>  the  making  of  a  fiat  in  the  country  is  generally  adverse  to  the  town 
crecfitors. 

1039.  Mr.  Commissioner  Law. — Is  there  no  principle  as  touching  third  persons^  which 
naakes  it  fit  that  the  conclusiveness  of  the  adjudication  as  against  them>  should  be  delayed 
longer  than  its  conclusiveness  against  the  bankrupt  ? — I  know  of  no  distinction^  because 
parties  claiming  as  assignees  under  a  bankruptcy  have  no  greater  interest  than  the  bankrupt 
mmself. 

1040.  Such  a  distinction  is  always  drawn  ? — A  distinction  may  be  drawn  between  the  bank- 
rupt and  third  parties  in  some  cases. 

1041.  Mr.  Commissioner  Holroyd. — Would  you  make  it  oonclusive  as  against  persons 
daiming  against  the  bankrupt?-— Yes;  they  must  all  stand  on  the  same  footing. 

1042.  Chairman. — Do  you  except  the  cases  of  fraudulent  preference,  and  use,  order,  and  dis« 
position  ? — Yes.  If  it  be  insisted  by  the  assignees  that  there  has  been  a  fraudulent  preference, 
and  the  party  says  it  is  not  a  fraudulent  preference,  I  would  not  hold  the  parly  concluded  by 
the  declaration  of  bankruptcy  or  insolvency.  There  ought  to  be  some  limitation  with  respect  to 
the  responsibility  of  assignees  who  have  acted  bond  fide.  Great  laches  frequently  take  place  on 
the  part  of  creditors,  and  those  laches  lead  to  legal  responsibilities  on  the  part  of  assignees  to 
which  they  ought  not  in  conscience  to  be  subjected.  A  case  happened  within  my  own  know- 
ledge which  am>rds  a  striking  instance  of  the  necessity  for  limitation.  A  commission  bsued 
against  a  large  house,  and  there  were,  I  think,  five  assignees ;  tbre6  of  the  assignees  died 
without  leaving  any  property ;  a  fourth  died,  for  whose  executors  we  were  concerned ;  and 
the  fifth  is  now  living,  and  a  man  of  great  respectability.  The  assignees  managed  the  estate 
of  the  bankruptcy,  with  the  assistance  of  an  accountant,  who  kept  tne  books ;  and  when  the 
creditors  applied  for  dividends,  he  got  the  checks  signed  by  the  assignees  to  pay  over  to 
the  creditors.  There  were,  I  think,  four  dividends  advertised  in  the  usual  manner.  This  ac« 
countant  contrived  that  the  creditors  should  receive  the  first  and  last  dividend,  but  many  did 
not  receive  the  second  and  third  dividends.  At  the  expiration  of  very  many  years,  when  the 
new  system  took  place,  this  old  commission  was  looked  into,  and  it  turned  out  that  creditors, 
though  there  had  been  four  dividends  advertised,  had  not  applied  for  the  intermediate  divi- 
denos,  and  they  were  left  under  the  control  of  the  accountant,  who  got  the  checks  signed  and 
pocketed  the  tnoney.  When  the  state  of  the  dividend  account  was  found  out,  the  accountant 
was  ascertained  to  have  destroyed  himself,  and  to  have  died  insolvent.  The  assignees  were 
then  called  upon  to  pay  the  money  the  accountant  had  received,  and  though  the  executors  of 
the  fourth  assignee,  for  whom  we  were  concerned,  had  divided  all  his  property  under  his  will,^ 
his  heirs  had  to  refund  and  to  pay  750/.,  the  other  assignee  paying  the  like  sum.  Now,  had 
the  creditors  called  for  their  dividends  as  they  ought  to  have  done,  the  assignees  would  have 
avoided  all  responsibility.  We  were  not  the  solicitors  to  the  commission.  Assignees  who 
have  acted  bond  fide  should  have  every  protection  afforded  to  them,  and  they  should  not  be 
liable  for  constructive  negligence. 

1043.  Do  you  think  that  the  commissioners  in  the  country  should  be  stationary,  or  that  they 
should  perform  circuits? — I  am  decidedly  of  opinion  they  should  be  stationary, and  not  travel 
circuits,  or  there  will  be  no  possibility  of  getting  at  them  from  time  to  time  as  and  when  re- 
quired. In  addition  to  the  case  of  assignees  to  which  I  have  before  referred,  there  was 
another  case  in  which  an  old  commission  was  looked  into,  and  the  official  assignee  (who  was 
zealous  to  discharge  his  duty)  made  out  that  there  was  1500/.  in  hand,  for  which  he  applied 
to  the  assignees,  but  they  had  no  knowledge  on  the  subject,  and  referred  to  the  accountant  to 
the  estate,  who  cleared  up  the  account  immediately,  and  thus  the  claim  was  disposed  of:  but, 
if  the  accountant  had  not  been  living,  the  assignees  would  have  been  exposed  to  great  respon- 
sibility, having  no  personal  knowledge  of  the  affairs  of  the  estate,  and  the  lapse  of  time  having 
effaced  their  recollections  upon  the  subject. 

1044.  Mr.  Commissioner  Law. — You  would  of  course  require  that  the  bankrupt  himself 
should  swear  to  a  list  of  his  creditors  as  now  ? — Yes. 

1045.  And  that  the  law  should  be  so  constructed  as  to  give  him  every  motive  to  make  that 
list  a  true  one  ? — Certainly. 

1046.  Might  not  some  time  be  prescribed  after  which  no  parly  should  be  admitted  to  set  up  a 
claim  as  a  creditor,  who  was  not  either  in  that  list  or  had  not  had  an  opportunity  of  tendering 
his  proof? — I  think  so.  I  am  not  quite  certain  from  what  time  the  six  years  now  runs, 
whether  before  or  after  the  issuing  of  the  fiat.  I  believe  that  the  Vice- Chancel  lor  decided  that* 
the  six  years  must  run  previous  to  the  date  of  the  fiat,  to  be  a  bar  to  the  proof  of  a  debt. 

1047.  These  matters  seem  connected  with  that  you  have  stated  concerning  the  certificate ; 
that  you  would  have  a  proportion  of  the  actual  creditors,  if  they  can  be  ascertained,  not  merely 
of  those  who  have  taken  the  trouble  to  give  their  p1*oofs  ? — Y^s.  At  present,  all  the  creditors 
do  not  come  to  prove  their  debts  at  the  first  or  second  meetings ;  the  consequence  of  which  is, 
that  a  man  gets  his  certificate  immediately.  As,  however,  the  certificate  discharges  the 
bankrupt's  future  effects  from  all  liability,  the  creditors  who  have  not  proved  as  well  as  those 
who  have,  should  have  a  voice  in  the  allowance  of  the  certificate ;  the  bankrupt,  therefore, 
should  be  bound,  at  the  risk  of  losing  his  certificate,  to  render  a  true  list  of  his  creditors,  and 
should  have  the  signatures  and  consent  of,  not  only  four-fifths  in  number  and  value  of  those 
creditors  who  have  proved,  as  well  as  four-fifths  of  those  who  have  not  proved. 

1048.  Would  it  not  be  fit,  in  order  to  insure  the  correctness  of  the  list,  that  he  should  be 
irithout  protection  against  those  who  were  not  to  be  found  in  either  his  own  list  or  the  list  that 
the  commissioners  had  recognized  ? — His  fiiture  property  would  remain  answerable  to  all  his 
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Exatidlnations.      creditors,  because  the  certificate  would  be  void  in  consequence  of  the  suppression.    There 
J"^^  are  several  grounds  upon  which  the  certificate  may  be  avoided,  and  these  ought  still  to 

Mr.  S.  w.  Sweet,   prevail. 

ith  January,  1840.        1049    jj.  jg  possible  that,  without  fraud,  a  debt  might  be  omitted. — Yes ;  but  if  there  wasno 
wilful  amission,  then  there  would  be  no  fraudulent  suppression. 

1050.  Would  not  it  be  convenient,  for  the  security  of  other  parties,  and  for  having  an  end  to 
such  matters,  that  that  which  has  been  suggested  should  be  provided? — ^There  are  very  many 
points  which  might  be  incorporated  in  an  Act  of  Parliament,  should  any  bill  be  in- 
troduced to  render  the  system  more  complete,  and  which  it  would  be  inconvenient  to  detail; 
or  the  Act  might  authorize  the  court  to  adopt  such  rules  and  regulations  as,  subject  to  the  re- 
vision of  parliament,  might  be  deemed  beneficial  to  debtors  and  crecfitors. 

1051.  Mr,  Commusioner  Holroyd. — Do  you  think  it  right  that  the  certificate  by  the  court, 
of  the  bankrupt  having  conformed  to  rule,  should  depend  upon  the  creditors  at  aU? — ^I  think 
it  should ;  for  no  creditor  ought  to  have  his  property  (in  the  debt)  taken  from  him  vrithout  his 
consent.  If  a  man  contracts  a  debt,  he  engages  to  pay  it  in  full,  and  a  creditor  has  a  right  to 
flay  he  must  be  paid  the  whole  of  his  demand  before  the  debtor  is  discharged. 

1052.  Should  a  creditor  have  the  power  of  giving  or  withholding  bis  assent  to  a  release  from 
that  debt,  do  you  think  a  certificate  of  conformity  to  rule  should  depend  upon  the  consent  of 
the  creditors? — Yes,  I  think  it  should.  If  the  law  should  empower  the  commissioner  alone 
to  give  the  certificate,  then  there  would  be  an  end  to  the  consent ;  but  in  that  case  the  com- 
missioner ought  to  withhold  the  certificate,  if  the  bankrupt  be  guilty  of  any  of  the  acts  which 
would  avoid  his  certificate.  But  it  would  be  a  great  protection  to  creditors  if,  in  addition  to 
the  signing  of  the  certificate  by  the  commissioner,  four- fifths  of  the  creditors  were  also  to 
sign  it. 

1053.  Do  you  think  the  present  law,  requiring  the  consent  of  the  creditors  to  the  certificate, 
is  the  cause  of  fraudulent  debts  being  proved,  and  is  calculated  to  induce  the  bankrupt  to 
conceal  property  to  enable  him  to  pay  particular  creditors  ? — I  do  not  think  that  a  bankrupt 
conceals  property  with  a  view  to  the  payment  of  particular  creditors  to  obtain  His  certificate. 
The  fraud  is  concocted  before  the  fiat  by  the  manufacture  of  fictitious  debts  to  override  the 
bona  fide  creditors. 

1054.  That  operates  to  get  fraudulent  debts  proved  ? — No  doubt. 

1055.  Have  you  found,  in  your  experience,  that  it  also  causes  much  expense  to  bankrupts  to 
obtain  signatures  to  their  certificates  ? — ^There  is  but  little  expense  in  getting  the  certificate 
signed,  unless  in  very  large  commissions,  where  the  creditors  reside  wide  of  each  other.  In 
the  case  of  the  failure  of  a  large  country  banking-house  it  would  be  attended  wit-h  mueh 
expense  and  trouble  to  get  a  certificate  signed. 

1056.  Supposing  the  consent  of  the  creditors  to  be  obtained  in  order  to  guard  against  that 
evil,  do  you  think,  instead  of  requiring  the  bankrupt  to  get  the  assent  of  his  creditors,  it  would 
be  desirable  there  should  be  some  such  provision  as  this,  that  he  should  be  entitled  to  his 
certificate  from  the  court  if  a  certain  number  of  his  creditors  did  not  give  notice  to  the 
court  of  their  dissent,  and  that  all  who  did  not  give  notice  of  dissent  should  be  taken  to 
assent,  similar  to  the  provision  in  the  Act  relating  to  the  East  Indies  ? — I  think  assent  should 
not  be  so  inferred.  It  might  be  desirable,  if  a  special  meeting  of  creditors  be  called  by  the 
commissioner,  to  assent  to,  or  dissent  from,  the  certificate,  that  the  consent  of  four-fifths  in 
number  and  value,  of  those  who  attend  that  special  meeting  should  be  sufficient  if  the  com- 
missioner shall  find  no  cause  for  withholding  the  certificate. 

1057.  The  question  supposes  that  the  creditors  should  have  a  certain  time  for  expressing 
their  dissent,  by  going  to  the  court  and  entering  it  in  the  office  ? — I  beg  to  refer  to  my  last 
answer.  Many  persons  might  refuse  to  give  an  assent  who  would  not  like  to  be  known 
acftively  entering  their  dissent.  1  repeat  that  the  party  who  seeks  a  certificate  made  a 
contract  when  the  debt  arose  that  he  would  pay  his  creditor  20*.  in  the  pound,  and  every 
creditor,  therefore,  has  a  right  to  say,  1  am  entitl^  to  my  debt  in  fiilL 

1058.  Dp  you  think  it  would  be  advisable  in  any  cases,  and,  if  so,  in  what  sort  of  cases,  to 
withhold  granting  the  certificate  until  after  the  audit,  or  the  payment  of  a  certain  dividend  ? — 
I  set  out  with  a  principle  which  appears  to  be  just,  that,  as  a  certificate  under  a  second  com- 
mission ^will  not  operate  to  protect  future  property,  unless  there  has  been  15*.  in  the  pound 
paid,  the  creditors  under  a  first  commission  should  be  paid  10».  If  it  be  a  good  rule  for 
the  second  commission,  it  ought  to  be  so  for  the  first.  A  man  has  not  the  same  experience 
under  the  first  commission  as  he  has  under  a  second ;  and,  therefore,  I  mentioned  10*.  in 
the  pound  instead  of  15«.  Until  he  has  paid  10*.  in  the  pound,  his  certifiicate  should  operate 
for  the  protection  of  his  person,  if  that  protection  be  now  necessary.  Many  persons  are  of 
opinion  that  no  man  should  have  any  relief  as  regards  his  future  effects  until  he  has  paid 
20*.  in  the  pound.  ^ 

1059.  Mr.  Commissioner  Law, — May  it  not  be  said  that,  prima  fade,  it  is  probable  the 
creditors  under  the  second  commission  have  less  to  complain  of  than  creditors  under  the  first 
commission,  inasmuch  as  they  have  trusted  a  man  whom  they  knew  to  be  bankrupt,  whereas 
the  creditors  under  the  first  commission  have  not  trusted  a  man  whom  they  knew  to  be 
bankrupt? — ^The  man  who  trusts  a  bankrupt  the  second  time  is  liable  to  have  all  the  property 
of  his  debtor  swept  away  by  the  assignees  under  the  second  commission ;  and,  therefore,  if 
he  has  any  knowledge  on  the  subject,  he  would  give  no  credit  to  a  debtor  so  liable.  If  a  man 
has  been  a  bankrupt  twice,  and  he  has  not  paid  15*.  in  the  pound  trader  the  second  com- 
mission, all  his  property  is  the  property  of  his  assignees,  so  that  no  one  would  willingly  trust 
him. 

4060.  You  think  in  all  cases  of  second  bankruptcies  the  creditors  have  been  ignorant  of 
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the  first  bankruptcy? — llie  creditors  have  either  heen  ignorant  of  the  law  or  of  the  second  Examinations* 

bankruptcy.  — ^ 

1061.  Mr.  Ellis.— Ib  that  state  of  the  law  generally  known  ?— I  think  it  is  not.     If  the  law  ^^'  ^'  ^'  ^weet, 
«etablidi  the  principle  as  to  the  payment  of  15^.  in  the  pound  under  a  second  commission^  ^  January,  I840» 
why  should  it  not  fix  the  amount  of  lOs.,  or  any  other  sura,  as  necessary  to  be  paid  under  the 

•fiist  comnuBBUOii  ? — ^The  law  mi^t  fix  the  amount^  or  the  commissioners  and  creditors  might 
fix  it. 

1062.  Mr.  Commissioner  Holroyd. — You  are  understood  to  say  that  you  do  not  think 
impriaonment  of.  any  use  except  for  the  purpose  of  discovering  concealed  property  ? — ^That  is 
my  opinion. 

1063.  Do  you  think  it  would  be  desirable  the  court  should  have  the  power>  previously  to 
flmnting  the  certificate,  of  taking  into  consideration  the  conduct  of  the  bankrupt  in.contractii^ 
debts  and  disposing  of  his  property,  as  well  as  his  conformity  to  the  law  ? — I  think  not.  I 
think  withholding  the  certificate  would  be  the  best  puni^menk,  for  that  would  continue  his 
liability  to  all  his  debts. 

1064.  Do  you  think  the  court  should  be  required  to  'certify,  in  addition  to  his  conformity 
to  the  law,  that  he  has  acted  fairly  towards  his  creditors? — Yes  ;  and  the  commissioner  should 
iMgatire  escii  of  the  causes  which,  according  to  the  present  state  of  the  law,  avoid  the 
certificate. 

1065.  Mr..  Commissioner  Law. — You  appear  to  approve  of  wliat  is  commonly  called  cessio 
bonorum? — ^Yes,  I  do. 

1066.  WheUwr  sought  by  the  debtor  or  the  creditor  ? — Yes. 

1067.  Would  you  allow  a  debtor  to  seek  that  process  where  he  has  no  property  to  give 
up? — ^Yes  I  would,. because  his  future  effects  would  be  liable. 

1068.  You  would  allow  not  only  a  trader,  but  any  gentleman  or  other  person  in  England^ 
iriio.has  noe&ctfi,  to  seek  a  process  of  that  description  ? — ^Yes ;  but  the  compulsory  power  of 
tfaa-aommisfiionan,  as  to  the  issuing  or  continuing  a  sequestration,  should  I  think  be  confined 
to  traders,  leaving  those  not  in  trade. to  be  dealt  with  as  the  law  now  stands. 

1069*  Do  you  think  that  it  isexpedient  tiiatthe  law  should  provide  a  facility  for  persons  not 
taden  to^seek  a  proeess  for  getting  rid  of  their  debts  ? — If  a  party  is  willing  to  submit  to  a 
fUanBtimi  of  bankruptcy  or  insolvency,  so  as. to  authorize  a  sequestration,  I  ^uld  then  treat 
Umiin  all  reopeots  as  if  he  were  a  trader. 

IflZO.  If  he  has  property  to  give  up? — His  futiu*e  property,  if  any,  would  be  given  up. 

1071.  Mr.  Ellis. — You  are  of  opinion  that  an  individual,  not  having  anything  at  present, 
but  wishing  to  free  himself  fronoi  the  liability  to  imprisonment,  should  come  before  the  court, 
and  obtain  its  sanction  and  its  security  against  personal  interference  on  his  skiving  something 
«Ufie.a;pladfle  or  .some  security  that  aiiy  future  property  or  means  he  may  have  should  be  paid 
iato  caiirt  for  the  purpose  of  liquidating,  say  SO  per  cent  ? — Yes. 

10Z2.  Do  you  think  it  would  be  desirable  to  give  to  the  court  a  power  to  enable  an  indivi- 
dual (say  a  phyaicdan  or  a  medical  man),  encumbered  with  certain  debts,  to  come  before  that 
court  to  restrain  the  interference  of  his  creditors,  ffiving  security  for  the  payment  of  all  his 
debts,  tfafiowing  those  debts  over  and  extending  them  for  a  reasonable  period  ? — If  he  will 
daolare  himself  bankrupt  or  insolvent,  and  if  he  will  submit  to  a  meeting  of  creditors,  and  if 
he  will  lay  before  them  an  exposition  of  his  aSairs,  with  an  offer  of  a  composition,  then,  if  the 
creditors  ecmseBt,  the  commi«uoners  might  award  and  direct  the  composition  to  be  accepted, 
ao^tfaathe  might  thenceforth  be  discharged  from. liability. 

107&  Would  it  not  be  ri^t  to  give  to  some  court  the  power  of  siunmonijsg  the  creditors  of 
a.pa«ty  aota.tiader,  and  giving  to  the  debtor  the  sanction  of  the  coui1,  he  being  bound,  oul; 
a£.faie:iiisanie>  to  pay  a  certain  proportion,  to  be  settled  by  the  court,  for  the  purpose  of  liqui- 
dating  his  debts? — I  do  net  think  Uiat  it  would  be  advisable  without  the  consent  of  the 
creditors.  A  creditor  has  a  right  to  say,  "Although  I  have  great  respect  for  the  opinion  of 
a  eomnissioiier,  I  have  aa  opinion  of  my  own ;  and,  in  case  of  my  property  being  affected, 
loHgfat  not  to  be. forced  to  give  up  that  property  (i.  e.  the  debt)  against  my  consent" 

[The  Witness  withdrew,] 

Mr.  Charles  Walton  examined. 

1074.  Mr.  Commissioner  Fonblanque. — You  carry  on  the  business  of  a  London  merchant?      Mr.  G.  Walton. 
^-Yes,  in  Newman Vcourt,  Comhill. 

1075.  Have  you  had  much  experience  in  bankruptcy  ? — Not  much. 

1076.  Are  you  of  opinion  that  it  would  be  advantageous  for  the  public  that  the  estates  of 
Hisoivents  and  bankrupts  should  be  administered  untier  the  same  system  of  law  ? — I  am  of 
that  opinion.     I  think  there  is  ve^y  little  diflferenee  between  an  insolvent  and  a  bankrupt 

1077.  Mr.  Commissioner  Law. — Do  you  happen  to  have  had  any  case  in  the  Insolvent 
Sbbrors*  Court? — One  or  twa.     I  much  more  approve  of  the  Bankrupt  Court 

1078.  Hare  jtm  taken  the  trouble  to  interfere  in  thoee  cases  in  the  Insolvent  Deblovs* 
Court? — Not  a  great  deal.    I  have  given  them  up — I  did  not  like  it. 

1679.  Is  two,  just  the  number  ef  instances  in  which  you  have  been  concerned  ? — Yes, 
1  tiimk  that  is  all  I  reeoUect,  and  that  was  some  time  ago.  I  have  had  more  to  do  as 
assignee  with  the  Bankrupt  Courts. 

1060.  In  those  iBstaQces^  yoo  have  had  notice  that  your  debtor  bad  applied,  and  you  have 
not  troubled  yourself  further  about  it? — Yes. 

1^1.  If  you  hiKi  thought  proper,  you  might  in  those  instaBces  have  made  them  bankrupt, 
supposing  your  d^bts  to  teve^been  sufieientf-^Certiaialy. 

1082.  And  so  too  night  have  aupeneded  the  jurisdtetton  of  ^lat courts  as  to  the  property? 
— Yes :  but  I  dBEd  iMt  trouble' awseif. 
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1083.  Mr.  Commissioner  Fonblanque. — As  far  as  you  have  had  experience  on  the  subject, 
you  prefer  the  system  of  the  Court  of  Bankruptcy?—!  do,  decidedly. 

1084.  Mr.  Ellis, — Do  you  think  the  check  of  the  official  assiffnee  at  all  desirable? — I  do. 

1085.  Is  that  the  ground  on  which  you  give  a  preference  to  uie  Court  of  Bankruptcy?— 
ITiat  is  one  of  the  reasons.     I  think  that  a  very  important  thing. 

1086.  Mr.  Commissioner  Fonblanque. — Had  you  any  experience  in  bankruptcy  previous 
to  the  appointment  of  official  assignees  ? — 1  had  not. 

1087.  t>o  you  think  it  would  be  advisable,  that  a  person  finding  himself  in  insolvent 
circumstances,  without  any  commission  or  fiat  issued  a^inst  him  and  without  any  previous 
imprisonment,  should  have  an  opportunity  of  commg  before  this  court,  and  applying 
that  his  estate  sbould  be  administered  for  the  benefit  of  the  creditors? — I  think  it  is 
hardly  proper  to  allow  a  person  who  is  insolvent  to  have  time,  for  he  may  make  away  with  his 
property. 

1088.  Supposing  any  creditor  to  have  acted  against  him,  would  it  be  desirable  to  give  aa 
honest  man  an  opportunity  of  acting  for  himself  r— I  should  say  yes. 

1089.  Mr.  Commis$ioner  Laic. — If  it  is  only  to  extend  to  honest  men,  how  is  that  to  be 
ascertained  by  strangers? — It  is  difficult. 

1090.  Mr.  Commissioner  Fonblanque. — Would  you  ascertain  whether  a  man  was  honest  m 
dishonest  by  imprisoning  him  ? — Decidedly  not. 

1091.  Mr.  Commissioner  Law. — Perhaps  you  never  have  arrested  a  party  ? — I  have  arrested 
parties. 

1092.  Have  any  parties  you  have  arrested  applied  to  the  Insolvent  Debtors'  Court  ? — No : 
those  I  have  arrested  have  paid.     I  was  aware  that  they  could  pay  before  I  arrested  them. 

1093.  Are  you  able  to  state  in  how  many  bankruptcies  you  have  interfered? — Where 
I  have  been  assignee,  only  three. 

1094.  Mr.  Commissioner  Fonblanque. — Have  any  of  those  three  been  considerable  estates? 
— Yes,  a  very  large  estate ;  Brown,  Danson,  Willis,  Swanston,  Duncan,  and  Co,— a  large 
American  house.  ' 

1095.  Did  that  estate  suggest  anything  to  your  mind  that  you  think  would  be  useful  to  this 
inquiry  ? — I  thought  there  was  hardly  power  enough  in  the  commissioners ;  that  they  did  not 
appear  to  have  power,  or  did  not  wish  to  exercise  it,  to  compel  witnesses  and  people  to  come 
up.  That  was  one  thing  I  observed;  whether  they  could  be  safely  intrusted  with  more 
power,  I  cannot  say ;  but  they  ought  to  have  more  power,  or  they  were  timid  in  the  execution 
of  that  power. 

10%.  Have  you  had  experience  of  trust-deeds  ? — Yes,  I  have. 

1097.  Have  you  been  able  to  form  any  opinion  whether  generally  m,  trust-deed  or  bank- 
ruptcy is  most  mvourable  to  the  creditors  f — Yes — my  opinion  is  very  strong,  that  trust-deeds 
generally  are  very  bad — they  lead  to  fraud  and  collusion,  and  very  often  the  person  going  aboat 
with  the  deed  will  wait  till  last,  and  then  he  will  say  *'  Now  they  nave  all  signed  except  me,  and 
so  now  you  must  pay  us  so  or  so,  or  hand  us  over  some  bills."  I  have  seen  a  good  deal  of 
that  upon  trust-deeds. 

109o.  Db  you  think  it  would  be  desirable  to  subject  trusts  to  the  jurisdiction  of  some  other 
court  than  the  Court  of  Chanceiy,  to  which  they  must  now  be  referred  ? — ^That  would  cer- 
tainly be  a  benefit — but  I  think  they  are  bad  in  general 

1099.  Have  you  turned  your  attention  to  the  subject  of  bankrupt  certificates? — Yes;  in 
many  instances  I  think  they  are  obtained,  even  when  they  are  fraudulent  bankrupts,  through 
pity  for  the  children— or  some  friend  says  *'  Oh  sign  it'  or  interest  is  employed  to  get  it.  I 
think  if  it  could  be  confided  to  the  commissioner  or  some  uninfluenced  person  to  act  as  he 
saw  the  merits  of  the  case  deserved,  there  might  be  more  than  one  kind  of  certificate— -one 
where  he  was  actually  fraudulent,  and  then  that  his  after  acquired  property  should  not  be 
protected. 

1 100.  You  think  there  should  be  a  certificate  to  protect  his  person,  but  not  future  property  ? 
—Yes ;  and  that  the  commissioner  before  whom  the  case  was,  would  be  the  best  person  to 
judge — for  in  many  cases  it  may  be  obtained  by  many  means  when  a  man  is  not  honest,  or  he 
may  be  kept  out  of  it  by  ill-will. 

1101.  Have  you  formed  an  opinion  whether  the  creditors*  consent  to  the  certificate  has 
been  an  inducement  to  the  bankrupt  to  allow  fraudulent  debts  to  be  proved  ? — I  do  not  kobw 
any  instance  where  it  has  been  done,  bul  1  think  it  is  very  likely  that  it  has  been  done.  I 
have  known  it  under  trust-deeds  personally. 

1102.  Do  you  think  it  desirable  that  the  Court  of  Bankruptcy  should  have  the  same  or  any 
other  power  of  punishing  fraudulent  bankrupts  which  the  Court  of  Insolvent  Debtors  has  of 
punishing  persons  brought  before  them? — ^I  think  they  ought  to  have  full  power  to  that 
effect. 

1103.  Should  this  power  be  restricted  to  the  conduct  of  the  bankrupt  since  his  bankruptcy, 
or  extend  to  his  conduct  previous  to  it  ? — I  think  it  should  extend  to  his  conduct  both  before 
and  after. 

1104.  Would  it  be  satisfactory  to  the  trading  world  that  the  Court  of  Bankruptcy  should 
have  power  to  decide  disputes  between  the  assignees  and  other  persons  ? — I  think  it  would  ; 
and  that  it  would  be  received  as  a  boon. 

1105.  Do  you  think  that  the  business  connected  with  bankruptcy  ought  to  be  conducted 
in  one  court? — Yes,  I  do. 

1106.  Do  you  think  it  would  be  desirable  that  a  rule  should  be  framed  that  in  all  cases 
the  debtor  should  be  compelled  to  deliver  a  cash  account  of  the  last  year  of  his  business  ? — 
I  think  that  ought  in  all  cases  to  be  insisted  upon,  or  he  ought  to  be  punished. 

1 107.  You  are  aware  that  amongst  small  traders,  it  is  not  usual  to  keep  very  regular  books  ? 
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— ^Not  very  regular,  but  still  to  see  their  cash  is  right,  they  ought  to  keep  an  account  of  cash       Rintmiiiatioiig. 
received  and  cash  paid ;  they  keep  a  sort  of  book.  ~^ 

1108.  Do  you  consider  that  a  prospective  enactment,  that  they  should  be  compellable  to    *      '      Walton, 
keep  a  cash  account,  would  compel  them  to  keep  better  books,  and  that  keeping  books  is  ^^^  January,  1840* 
beneficial  to  the  commercial  community  ? — ^That  is  my  opinion. 

1109.  Have  you  any  experience  of  bankruptcies  in  the  country  ? — No.  n 

1110.  Mr.  Commissioner  Law. — In  what  business  were  the  two  traders  who  petitioned  the 
Insolvent  Debtors'  Court? — 1  think  one  was  a  shipwright  and  the  other  was  a  captain  of  a 
ship ;  though  I  have  not  been  personally  acquainted  with  the  Insolvent  Debtors'  Court,  many 
of  my  fiienas  are,  who  have  spoken  very  strongly  on  the  question. 

1111.  Mr.  Commissioner  Fonblanque. — Do  you  think  any  advantage  would  arise  from  the 
system  of  summoning  debtors  to  appear  before  a  judge  or  commissioner  of  any  court  to 
answer  at  once  upon  oath  whether  they  owed  the  aebt  or  not  ? — I  think  it  would ;  I  think  it 
would  prevent  a  great  deal  of  litigation  and  expense. 

1 1 12.  You  think  that  would  induce  persons  to  pay  ? — Yes. 

1113.  Do  you  believe  that  that  would  be  as  effective  as  arresting? — Yes;  I  think  it  would 
almost  tend  to  the  same  in  the  majority  of  cases,  sooner  than  be  brought  up  and  made  to 
swear  to  the  debt,  they  would  liquidate  the  debt 

1114.  In  the  cases  where  you  were  concerned  as  assignee,  were  many  summonses  issued  by 
this  court  to  debtors? — There  were. 

1115.  Were  they  effective  in  producing  payment? — In  some  instances  they  were,  but  not 
in  all ;  they  did  not  appear  to  pay  that  attention  to  them  which  thev  ought 

1116.  Are  you  of  opinion  that  the  powers  of  the  court  were  insufficient  in  that  case  to 
produce  payment  t^  I  thought,  in  manv  cases,  they  appeared  to  be  insufficient — I  thought 
that  if  a  strong  hand  were  laid  upon  tnem,  they  would  have  done  it;  there  was  one  strong 
case  of  a  Liverpool  house  who  owed  5000/.  to  the  estate-^we  had  them  up,  but  they  appeared 
almost  to  laugh  at  us — ^we  said  they  owed  7000/. 

1117.  Mr»  Ellis. — ^As  assignees  you  have  not  had  power  to  compel  payment? — -We  have 
not ;  up  to  this  time  we  have  had  a  great  deal  of  trouble,  but  they  elude  it  in  various  ways ; 
we  now  appear  upon  the  point  of  getting  it.     I  do  not  know  whether  we  shall  or  not. 

1118.  \vhat  is  the  nature  of  the  resistance  they  offer,  or  the  excuse  they  make  ? — First  of 
all,  that  the-  accounts  were  not  as  we  stated  them ;  they  sent  in  theirs,  and  when  we  found 
that  was  incorrect,  we  summoned  them  for  their  books ;  they  evaded  that  for  a  time,  but  at 
last  they  promised  to  do  it — but  they  kept  putting  it  off,  and  it  is  now  from  three  to  four  years. 

1 1 19.  The  official  assignee  has  been  acting  in  concert  with  you  ? — He  has ;  he  has  been 
down ;  I  think  it  will  come  to  a  point  now. 

1 120.  Were  you  advised  not  to  commence  any  action  against  them  ? — I  do  not  think  we 
could,  unless  the  court  assisted  us,  for  they  were  partners  not  immediately  in  the  firm  that 
failed,  but  in  a  firm  before  that;  it  was  the  firm  of  Brown,  Danson,  Willis,  Swanston,  and 
Co. ;  when  it  failed  it  was  Brown,  Danson,  Duncan,  and  Company,  therefore  there  is  some 
complication. 

1121 .  Mr.  Commissioner  Law. — ^What  is  the  firm  your  litigation  is  with? — ^With  Willis  and 
Swanston,  two  who  were  formerly  partners. 

1 122.  Mr.  Ellis. — ^It  is  not  a  simple  contract  debt  due  to  the  estate  ? — It  is  not 

1123.  Therefore  your  difficulty  in  compelling  it  does  not  arise  from  any  inherent  defect  in 
this  court  ? — I  thought  that  if  it  were  proper  in  this  court  to  compel  the  parties  whether 
partner  or  not  partner,  to  render  a  proper  account,  that  would  be  very  desirable. 

1124.  You  are  desirous  that  this  court  should  have  the  power  to  summon  the  parties 
before  it  that  the  matter  might  be  fully  explained  to  the  satisfaction  of  the  commissioner  or 
judge  ? — Yes ;  and  then  to  compel  payment  against  them,  if  the  commissioners  find  it  to  be 
right 

1 125.  The  Court  of  Chancery  is  open  to  you? — ^Yes,  but  we  dread  that ;  we  wish  to  avoid 
the  immense  expense  and  delay  by  this  court  saying,  we  see  this  is  right,  and  we  order  a  pay- 
ment to  be  made. 

1126.  Mr.  Commissioner  Holroyd. — Do  you  think  it  desirable  this  court  should  have  the 
power  of  adjusting  partnership  accounts  when  bankruptcy  arises  with  different  firms  ? — I 
think  it  would  be  very  desirable  that  they  should  have  that  power ;  it  would  prevent  an 
immense  loss  of  time,  and  litigation  and  expense,  if  the  court  took  it  on  the  simple  bearing  ^ 
of  the  case  without  looking  to  the  technicalities  of  law,  and  adjusted  it;  it  would  then  b^  some- 
thing like  a  court  of  reference  almost. 

1127.  Mr,  Ellis. — It  is  your  opinion  that  this  court  ought  to  have  the  power,  by  a  simple 
process,  to  adjudicate  upon  the  state  of  the  account,  as  between  parties  where  one  of  the  parties 
is  a  bankrupt  and  the  other  is  connected,  direcdy  or  indirectly,  in  some  form  of  partnership  ? 
—It  is. 

1128.  Mr.  Commissioner  Holroyd.'^The  proceeding  to  make  a  debtor  bankrupt,  now  you 
are  aware,  is  an  ex  parte  proceeding :  he  may  be  made  a  bankrupt  without  any  previous  inti- 
matian  ? — He  may. 

1129.  What  is  your  opinion  with  respect  to  that  state  of  the  law  ? — I  think  he  ought  not  to 
have  a  previous  intimation ;  for  he  may  contrive  to  make  over  his  property  to  other  persons,  or 
ddraud  his  creditors,  if  notice  were  given  him. 

1130.  Supposing  steps  were  taken  to  secure  the  property,  do  you  think  that  it  would  be 
proper  he  should  have  an  intimation  and  an  opportunity  of  showing  cause  before  he  was  made 
bankrupt?— If  immediate  steps  were  taken  to  secure  the  property  by  messenger  or  otherwise. 
I  should  say,  yes. 


Digitized  by 


Google 


102  MINUTES  OF  EVIDENCE  taken  before  the  COMMISSIONERS 

'S)C«ffihitttion8.  1131.  You  think  it  would  not  be  desirable  to  give  him  notice  without  seearingtbe  property 

—  in  the  first  instance?     I  think  not ;  in  the  generality  of  cases  men  would  immediatdy  taJM 

Mr.  C.  Walton,      means  to  secure  their  iriends,  by  making  over  property  to  them ;  that  is  too  often  done  now, 
9th  Jafcxtary,  1840.  even  with  the  precautions  used. 

1132.  Mr.  Ellis. — Do  you  think  thstt  if  a  summons  were  issued  to  the  indiridual  requirii^ 
him  within  24  hours  to  show  cause  why  he  should  not  be  declared  a  bankrupt,  and  that  on 
failure  a  messenger  should  be  sent  in,  and  that  then  seven  or  €ight  days  were  allowed  to  him 
to  show  cause,  that  would  be  an  improvement? — Yes;  I  think  4ime  might  be  allowed^. after 
having  possession  of  his  property  and  eflfects. 

1133.  You  think  only  24  hours  should  be  allowi^  of  the  intentran  to  send'in  a  meesei^r? 
•—-I  think  not,  because  a  franduleiit  debtor  would  set  his  wits  to  work  to  avoid  paymmt 

1134.  My.  Cmtmrioner  Holropd.-^Do  debtors  generally  become  baidmtpts  by  ^ear:09m 
coifsent,  in  your  experience  ? — I  think  it  is  generally  understood  they  are  to  be  made  baak-* 
rupts  by  some  ene  pointed  out;  it  is  very  seldom  that  it  is  a  sudden  tfain^,  in  myexperienee; 
they  generally  manage  to  have  a  friendly  creditor  to  strike  adoeket.  I  do  not  think  any 
individual  would  make  a  man  a  bankrupt  without  his  having  a  conversation  with  the  bank- 
rupt, and  sering  the  state  of  his  affairs^  and  generally  by  his  consent. 

1135.  Mr.  Ellis. — It  is  always  usual,  commercially,  is  it  not,  to  give  notiee  to  partntof 
the  intention  to  take  steps,  either  by  a  letter  from  the  firm  to  pay  the  debt^  or  in  many  eases 
by  the  solicitor? — Yes. 

1 136.  You  do  not  issue  a  writ  against  a  man  without  giving  notice?^— I  shottld  think  very 
rarely  indeed ;  it  Would  be  considered  very  bitter,  and  it  might  be  against  l3ie  interest  of  tbfe 
creditor  himself;  he  hardly  knows  what  resources  the  man  has  unless  he  consulta  him. 
When  I  spoke  of  prompt  measures  to  be  taken,  I  refeired  to  caiii»'w4iere  thenanvras  fraudn^ 
lent ;  no  one  would  take  those  measures  against  a  man  whomtbejoonsidered  honeat. 

1137.  Mr.  Commissioner  Hblroyd. — Have  you  found  the  offlmal  assrgnees  oo^^vate  with 
you  readily  in  the  cases  where  you  have  been  an  assignee  ?' — I  lunw^  I  hove  not  seen  anything 
to' the  contrary. 

1138.  Can  you  suggest  any  improvement  with  respect  to  the  official  assignees? — ^It  has 
struck  me,  having  seen  a  good  deal  of  different  estates,  and  by  acting  on  three  oommisBknia, 
that  they  do  not  appear  to  be  paid  at  all  for  their  trouble  on  small  estates;  it  would  be 
natural  for  them  to  care  very  little  about  those  estates.  It  strudi  me  they  should  have  some 
fixed  salary  (knowing  they  must  keep  up  an  establishment)  imm  some  fund,  and  then  after- 
wards one  per  cent,  or  whatever  it  might  be  on  the  assets  got  in  by  their  own  elections.  But 
there  are  many  estates  which  do  not  pay  them  at  all,  and  they  cannot  feel  mnch  interest  in 
collecting  them. 

1139.  Mr.  Commisfianer  Law. — ^Those  estates  are  probably  in  the  cases  of  persons  who 
seek  their  own  bankruptcies  for  the  sake  of  the  certificate  ? — Yes,  it  is  generally  in  those 
cases. 

1140.  Mr.  Commissioner  Holroyd. — Do  you  think  it  would  be  desirable  a  part  should  be 
paid  by  a  per  centage  on  the  different  estates,  so  as  to  secure  to  the  official  assignees  a  certadn 
sum,  leaving  it  open  to  the  commissioner  to  give  them  a  per  centage  on  the  estates  they  col- 
lect, having,  in  the  first,  regard  to  the  amount  perhaps  of  their  expenditure  ? — Yes ;  I  think 
they  should  have  in  part  a  per  centaee  on  the  estates  they  collect. 

1 141.  Do  you  think  it  would  be  desirable,  whei*e  the  debtor  to  a  bankrupt's  estate  is  exa- 
mined and  admits  that  he  owes  a  debt,  this  court  should  have  the  powev  of  enforriog  the 
payment  of  the  debt? — I  should  say,  yes,  without' further  process. 

1142.  You  mean  the  power  of  issuing  execution?— Yes ;  it  simplifies  the  matter  rery 
much. 

1 143.  You  were  understood  to  stare  that  your  opinion  was  in  favour  of  the  system  of  official 
assignees  ? — It  is. 

1 144.  Do  you  think  it  desirable  that  official  assignees  should  be  appointed  under  every 
estate,  as  it  is  now,  or  that  it  would  be  more  desirable  that  in  each  estate  it  shmlU  dspend 
upon  the  wish  of  the  creditors  whether  there  should  be  an  official  assignee  or  not? — I  tini^ 
in  all  cases  there  shoitld  be  an  official  assignee ;  but  I  think  that  it  ought  to  depend  upon*  the 
majority  of  the  creditors  what  official  assignee  they  choose ;  it  would  then  bean  induoenwut 
to  them  to  exert  themselves,  as  those  who  exerted  themselves  most  would  get  the  moBt 
business. 

1145.  Might  not  that  lead  to  the  giving  one  an  enormous  income,  and  leaving  odiere 
wholly  deficient  ?  It  might,  but  it  would  depend  in  that  case  on  the  merits  of  the  official 
assigttee.  Some  of  the  official  assignees  really  are  so  shiggish  and  so  indifferent,  and  do  -  the 
thing  so  badly,  and  others  are  so  prompt  and  energetic,  that  it  appears  hanfiy  hkt  that  tlvne 
who  do  their  business  so  indifferently  should  hove  equal  dnmees'  with  tha^  otnars^ 

1 146.  Is  there  anything  else  you  have  to  suggest  which  you  think  material  to  the  ohj«e^of 
the  present  inquiry  F  It  srruck  me  whether  a  eotsrt  of  reftmct  or  arbitration  might  aot  be 
<ionvet)ient ;  it  would  save  a  vast  deal  of  expense,  time,  and  trvable,  if  we  had  a  eovrt  af  thsl 
kind,  to  which  cases  might  be  referred,  by  the  consent  of  both  parties,  witlwt  further  trouMg ; 
it  wiould  be  a  gruat  advantage,  instead  of  goMug*  tO'  reference  befoie  two  persons  w4oaranerely 
advocates. 

1147.  Mr.  Commissioner  Law, — ^You  speak  of  nferoii€esan.est»tegiir  allnawtlga  o£b— fc- 
foptcy?— Yes. 

1 148.  Mr.  £{/t>.— Have  eertticates  been  grants  in  the  ease  of  Btms,  DttMon^stadt  C^? 
— ^Tbey  have. 

1149.  Was  there  much  difficulty  in  obtaining  those  certificates? — ^There  was  not 
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1150.  Have  you  any  reascm  to  believe  s^y  individual  creditor  received  a  bonus,  or  promise      BTHiWiitirfj^s. 
fcr  matam^  the  eertifioates?— *I  think  not.  rTw-j* 

1151.  Is  it  the  peaalie^amoiig^  tradets  to  insist  on  a  eonsideration  wiien  they  sign  the  cer-      ~^     Wmt^ 
tifioateof  the  bankrupt? — I  thii^  not     I  think  certain  influences  are  used  by  friends ;  and,    ^'"  4*awy»  I  WO. 
•perlMqps,  the  feeiin^  of  pity  have  an  influence,  but  I,  am  not  aware  of  money  being  paid. 

1152.  Do  you  tnink  it  would  be  right  to  give  the  commissioners  the  power  of  graoting  the 
eertiflcateta  the  bankrupt,  with  the  sanction  of  four^flfths  of  the  creditors  ?— Yes,  orwiuiout 
the  aasetMn  of  fowt*^  fiths  of  tka  creditors. 

1153.  'Do  you  think  it  wouki  be  rieht  to  give  them  the  power  of  granting  the  certificate 
without  the  eonaent  of  sone  portion  of  the  creditcHrs  ? — Yes ;  or  there  might  be  an  appeal 
iq^amst  it  on  the  part  of  the  creditors.  I  think  the  oooaraissioners  can  generally  see  the  <;ase 
better  than  the  creditors,  whether  there  has  been  fraud  or  anything  wrong  done.  ^ 

[The  Witness  withdrew.'] 

Mr,  John  ISrkman  examined. 

1154.  Mr,  CommisMoner  iEToZr^yd.— You  are  a  solicitor  in  extensive  practice  in  the  city  of  Mr.  John  Kirkman. 
London  ? — ^I  have  been  in  practice  about  20  years. 

1 155.  Have  you  had  nrach  experience  in  bankruptcy  ? — Not  so  much  as  some  other  houses ; 
but  sufficient  to  be  well  acquainted  with  the  present  system,  and  to  recollect  the  former. 

1156.  'Have  you  been  conoemed  in  many  cases  in  the  Insolvent  Debtors'  Court  ?— I  never 
was  directly  concerned  for  an  insolvent     I  have  been  concerned  against  insolvents. 

1 1^.  WooU  it,  in  your  opinion,  be  advantageous  for  the  public  that  the  estates  of  insolvents 
and  baricmptB  sboald  be  adoMnisteped  under  the  same  system  of  law,  or  that  the  jumdiction 
should  be  distinct  as  at  present  ? — I  have  always  felt  some  difficulty  in  recoociling  the  idea  of 
Ihere  beinff  two  oonrts,  for  the  objects  appear  to  be  the  same^^-^he  protection  of  the  interests 
of  the  creditors,  and  the  relief  of  the  debtors. 

1158.  In  your  opinion,  eonld  the  estates  of  bankrupts  and  insolvent  debtors  be  advan- 
tageously administered  under  the  same  system  of  law,  both  as  applies  to  the  heavier  bank- 
raptcy  eaees  and  the  small  cases  which  now  m  through  the  Insolvent  Debtors^  Court  ? — I 
thmk  so.  I  know,  from  mj  intercourse  with  the  mereantile  world,  if  they  receive  a  notice 
fiom  the  Insolvent  Debtors  Court,  it  is  tantamount  to  an  abandonment  of  the  claim. 

1159.  Mr,  CmnnMwmer  Law. — You  recognise  this  distinction*  that  in  bankruptcy  the 
-<Aject  ef  ihe  law  is  to  get  the  property,  and  the  whole  of  the  piK^rty,  but  that  the  dealing 

irkh  the  property  in  the  Insolvent  Debtors'  Court  arises  incidentally  in  a  jurisdiction  intended 
prrBNirily  to  relieve  the  severity  of  the  law  in  cases  of  imprisonment  ? — Yes ;  it  is  no  part  of 
my  wish  to  detract  from  the  benefits  of  the  Insolvtat  Debtm-s'  Court,  foi*  I  think  there  are 
many  benefits  resulting  from  it ;  but  it  is  imp<»sible  for  persons,  acting  in  a  judicial  character, 
to  get  property  without  information  ;  and  there  is  such  a  total  want  of  activity  on  the  part  of 
Cfi^ilm's  generally,  that  property  is  overiooked.  Much  larger  property  would  be  divisible 
•nHHig  creditors,  if  insolvent  estates  were  adminiatefed  under  a  law,  the  associations  of  which 
wottld  be  more  pleasant  than  those  of  the  Insohrent  Debtors'  Court.  I  speak  with  regard  to 
the  generality  of  practitioners  in  thai  court 

1 160.  Have  yon  obsenved  any  ease  in  which  the  Insolvent  Court  has  produced  no  dividend 
or- a  s»aH  one,  where  you  had  reason  to  beUese  that  a  larser  dividend  would  have. been  got 
in  the  Court  of  Bankruptcy  ?-^I  know  a  case  in  whidbi,.  but  mr  the  energy  of  mind  of  a  trustee, 
a  very  large  sum  of  money  .would  have  been  paid  over  to. a  man  who  bad  taken  the  benefit  of 
4he  Act ;  a  sum  of  money  to  which  he  was  entitled  on  the  death  of  a  relative,  which  passed 
under  the  insolvency;  but  that  was  no  fault  of  the  court  itself. 

1161.  Do  you  mean  that  that  bad  been  unknown  to  the  court  and  the  creditors  at  the 
time  he  passed? — Yes. 

1162.  And  concealed  from  his  creditors? — Yes. 

1-168.  And,  therefore,  of  its  existence  the  court  was  umnformed  by  either  debtor  or  credi- 
tors?— Yes,  and  that  confirms  the  statement  I  have  made,  that  there  is  generally  an  aban- 
^nmoit  of  a  debt  on  the  part  irf*  the  profession  and  the  mercantile  world  wnen  they  receive  a 
notice  of  a  man  going  to  the  Insolvent  Debtors'  Court 

1164.  In  the  case  you  allude  to, did  the  insolvent  conceal  the  fact? — Yes,  intentionally. 

1165.  How  did  it  appear  that  it  was  available  to  the  creditors  ? — By  the  trustee,  who  said, 
*^  You  have  taken  the  benefit  of  the  Act,  and  I  shall  not  pay  it  you." 

1166.  What  became  of  the  property? — ^There  was  a  compromise  with  the  creditors  to  the 
extent  of  the  prop^ty. 

1 167.  What  has  been  the  result ;  has  there  been  a  dividend  through  the  assignee,  or  a  deed 
of  release  ? — ^A  release ;  and  the  sdiedule  taken  off  the  file,  and  the  money  divided  amongst 
the  creditors. 

1168.  Mr.  BUis. — Without  such  knowledge  and  activity  on  the  part  of  the  trustee,  the 

debtor  would  have  received  the  property  ? — Yes;  it  was  the  fault  of  the  creditors,  not  of  the  i 

eonrt  itsdif>  because  the  court  could  not  discover  it  without  their  aid. 

1169.  Do  not  you  think  it  a  disadvantage  that  there  should  be  two  courts,  and  in  separate 
parts  of  the  town,  for  the  administration  of  the  seune  principle  of  justice  ? — I  do  think  so.  I 
cannot  see  why  the  whole  should  not  be  administered  under  one  and  the  same  roof;  and  there 
is  great  difficulty,  I  fear,  in  inducing  respectable  parties  to  aid  the  Insolvent  Court  on 
aeoount  of  the  association.       ' 

1170.  Mr,  Commissioner  Holroyd, — Is  your  opinion  in  fiivour  of  the  system  pursued  in  the 
Court  of  Bankruptcy,  or  that  which  is  pursued  in  the  Court  for  the  Relief  of  Insolvent 
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Examinations.      Debtors  ? — ^To  a  certain  extent  the  systems  are  the  same.     I  prefer  the  law  being  administered 

Mr  J  htTK*  k  as  it  is  in  the  Court  of  Bankruptcy,  and  for  this  reason,  that  it  is  less  expensive ;  the  inquiry 

'  ^    °*    '  is  attended  with  much  less  expense  than  it  is  in  the  Insolvent  Debtors  Court.     A  creditor 

January,  1840.  jj^^jg^  either  attend  personally,  which  few  have  the  nerve  to  do,  or  by  counsel.     An  attorney  is 

not  permitted  to  plead  on  behalf  of  his  client  there ;  and,  thereK>re,  there  is  an  increase  of 

expense. 

1171.  Mr.  CammisMioner  Law. — How  would  that  property,  to  which  you  have  referred, 
have  been  made  more  secure  to  the  creditors  by  the  party  having  been  made  a  bankrupt?— 
The  publication  that  a  man  is  a  bankrupt  is  far  more  notorious  than  that  of  the  insolvents : 
and  but  few  persons,  unless  they  be  creditors,  know  who  takes  the  benefit  of  the  Act. 

1172.  Are  you  aware  that,  in  the  case  of  bankruptcy,  there  is  an  advertisement  in  the 
Gazette  ? — ^Yes. 

1173.  Are  there  any  special  notices? — No. 

1174.  Are  you  aware  that,  in  the  Insolvent  Court,  a  party  is  advertised  in  the  Grazette 
when  he  files  his  petition  ;  that  the  day  of  his  coming  before  the  court,  when  appointed,  is  also 
advertised  in  the  Gazette ;  and  that  all  the  creditors  have  special  notices  besides  ? — Yes,  that 
is  to  the  creditors ;  but  that  would  not  apply  to  a  man  in  the  situation  of  a  trustee.  The 
Gazette,  it4i  true,  is  a  legal  notice  to  all  the  world;  but  cases  of  insolvency  are  not  published 
so  generally  as  the  notice  of  a  bankruptcy ;  it  does  not  appear  in  the  papers  previously  to 
the  time  of  their  coming  up. 

1175.  You  mean,  that  it  is  not  the  habit  of  the  newspapers  to  transcribe  the  one  so  much 
as  they  do  the  other  ? — Just  so. 

1176.  You  admit  that  the  creditors  have  more  ample  notice  in  the  Insolvent  Debtors* 
Coiul  than  in  the  Bankrupt  Court  ? — I  do  not  think  they  all  have ;  the  parties  holding  bills 
of  exchange  have  no  individual  notice. 

1 177.  If  they  are  known  to  be  in  their  hands  they  have  notice  ?  Yes ;  but  t^at  cannot  be 
known  in  many  instances. 

1 178.  Your  observation  is  this,  that  it  is  the  habit  of  the  world  to  read  the  one,  but  not  to 
read  the  other?     It  is  not  their  practice  to  read  the  Gazette. 

1179.  How  can  the  notice  be  greater  in  bankruptcy  than  in  the  Insolvent  Debtors'  Court? 
— In  bankruptcy  the  newspapers  publish  the  Gazette  twice  a-week ;  and  a  man  sees  a  news- 
paper in  the  course  of  the  day,  but  he  does  not  see  the  Gazette  itself. 

1180.  In  the  case  you  have  alluded  to,  you  consider  that  the  creditors  might  have  been  as 
well  informed  in  the  one  case  as  in  the  other,  but  that  there  would  have  been  a  greater  pro- 
bability of  the  trustees  of  the  property  hearing  of  it  in  the  one  case  than  in  the  other?  res, 
and  the  creditors  doing  their  duty  by  examining  the  bankrupt  or  the  insolvent  on  any  question 
which  might  have  prevented  the  concealment. 

1181.  Do  you  know  that  the  creditors  were  aware  of  this  property  that  was  concealed? 
They  were  not 

1182.  If  the  only  chance  of  detection  arose  from  the  knowledge  of  the  trustees,  that  was 
equally  likely  to  arise  when  the  reversion  fell  in  ?  There  would  not  have  been  the  same 
means ;  it  was  from  accidental  circumstances.  The  trustee  would  have  been  liable  to  the 
court  if  he  had  paid  the  money  over  after  notice  of  the  insolvency  in  the  Gazette ;  but  it 
would  have  been  a  great  hardship  upon  him  if  he  had  been  in  fact  ignorant. 

1183.  Are  you  aware  of  any  cases  m  which  the  Court  of  Bankruptcy  would  have  produced 
a  fund  which  the  Insolvent  Debtors'  Court  did  not  ? — I  am  not 

1 184.  You  are  aware  that,  in  every  case  of  a  trader  who  has  passed  through  the  Insolvent 
Debtors'  Court,  the  creditors  may  be  considered  as  having  elected  not  to  make  him  a  bank- 
rupt ? — I  must  consider  that  to  be  the  case,  certainly. 

1185.  Mr.  Commissioner  Fcnblanque. — In  some  cases  the  debt  of  the  creditor  may  not  be 
sufiicient  ? — ^Yes.  I  apply  my  answer  to  those  who  might  have  been  made  subject  to  the 
bankrupt  law. 

1186.  Mr.  Ellis. — Do  you  think  respectable  persons  have  an  objection  to  go  into  the  Court 
of  Insolvency  to  swear  to  their  debts  ?— The  greatest  objection. 

1 187.  So  that  in  many  cases  the  parties  would  rather  forego  their  claim,  than  take  the 
trouble? — ^They  do. 

1 188.  Mr,  Commissioner  Fonblanque. — Are  you  of  opinion  that  a  party,  when  he  finds  himself 
insolvent,  should  have  an  opportunity  of  ceding  his  property,  and  submitting  himself  to  a 
court  for  the  administration  of  his  affairs,  without  the  previous  issuing  of  a  fiat,  or  imprison- 
ment?— I  think  he  ought ;  and  I  think  it  should  be  optional  also  with  the  creditors,  and  for 
this  reason  :  in  many  cases  of  failure,  arrangements  of  insolvents*  estates  by  compromise  are 
proposed — it  will  be  found  that  one  creditor  seeks  to  advantage  himself  by  standing  out;  the 
insolvent  having  no  remedy,  is  compelled  to  pay  him  in  full ;  there  shoula  be  some  speedy 
relief  given  to  all  parties,  in  such  cases,  to  creditor  as  well  as  debtor. 

1189.  Mr.  Commissioner  Law. — Do  you  speak  of  traiders,  or  all  the  world? — Of  traders 
generally.  I  have  had  some  cases  where  persons  were  not  traders,  but  I  have  had  many 
cases  where  parties  having  exceeded  their  income,  have  got  their  affairs  arranged  by  com- 
promise ;  but  a  large  number  of  cases  of  that  kind,  twenty  to  one  are  traders. 

1190.  Mr.  Commissioner  Fonblanque. — You  are  favourable  to  the  system  of  trust-deeds, 
both  at  the  instance  of  the  creditor,  and  at  the  instance  of  the  debtor,  under  the  superiu- 
tendence  of  the  court  ? — Certainly.  The  great  difficulty  we  have  to  contend  again  )t  with 
respect  of  trust-deeds  is,  that  the  trustees  have  not  the  power  to  require  evidence  in  support  of 
debts  claimed  against,  or  of  compelling  payment  of  debts  due  to  the  insolvent's  estate;  that 
power  should  be  vested  either  in  the  Insolvent  or  Bankrupt  Court.     I  have  reason  to  believe 
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that  very  improper  debts  receive  a  proportion  of  the  distribution,  to  the  injury  of  other  parties       Examinations* 
having  a  claim  to  the  whole  of  the  property.  

1191.  Mr.  Commissioner  Law. — Referrmg  to  those  who  are  not  debtors  within  the  bank-  Mr,  John  KirknIMi, 
rupt  law,  is  it  your  opinion  that  there  should  be  an  easy  process,  to  be  called  a  cessio  bonorum,  ^h  January,  1840« 
that  can  readily  be  obtained  by  either  debtor  or  creditor  ? — I  do  think  so. 

1 192.  Do  you  think  that  any  gentleman  who  owes  a  good  deal  of  money,  and  has  nothing 
to  pay  it  with,  ought  to  be  able,  with  little  trouble,  and  without  previous  molestation,  to  apply, 
at  his  own  convenience,  for  such  a  process  ? — I  do. 

1193.  You  think  there  should  be  a  facility  for  such  persons  getting  rid  of  their  debts  ?— 
The  greatest  facility ;  of  course  subject  to  further  observations  as  to  the  power  of  the  court 
over  persons  who  improperly  contract  debts.  I  would  have  some  security  in  the  shape  of 
punishment  for  the  public,  in  that  respect. 

1194.  Mr.  Commissioner  Fonblanque, — Are  your  opinions  favourable  or  unfavourable  to 
the  system  of  imprisonment  for  debt  ? — Unfavourable,  and  for  this  r^asgn, — I  never  yet  saw 
an  instance  of  a  man  being  benefited  in  principle,  or  the  creditors  in  pocket,  by  imprisonment 
for  debt. 

1195.  Mr.  Commissioner  JLaw. — It  has  not  happened  that  you  have  been  employed  for 
Creditors  in  the  Insolvent  Debtors'  Court,  in  any  cases  where  the  party,  after  a  hearing,  sur- 
rendered naroperty  as  a  condition  of  his  discharge  ? — No,  it  has  not.  I  have'  b«dn  employed 
for  creditors  in  opposing  discharges. 

1196.  You  have  not  happened  to  be  concerned  in  such  cases? — No ;  but  I  believe  there 
have  been  many  cases  of  the  kind. 

1197.  Mr.  Commissioner  Fonblanque. — Ought  there  to  be  a  power  in  the  Court  of  Bank- 
ruptcy, or  any  other  court  for  the  administration  of  insolvencies,  of  punishment  for  fraudulent 
or  grossly  improvident  conduct  ? — I  think  there  ought ;  but  1  also  think  the  meed  of  punish- 
ment in  such  cases  should  be  different,  but  that  punishment  should  follow  in  both  those 


1198.  In  your  former  answer  you  stated  that,  you  wished  that  there  should  be  a  means  of 
enabling  persons  to  get  rid  of  their  debts ;  do  you  also  consider  that,  as  applicable  to  the 
relief  of  creditors  ? — I  do,  certainly.' 

1 199.  Is  your  view  as  much  to  facilitate  the  recovery  of  debts  on  behalf  of  creditors,  as  the 
extrication  from  debt  on  behalf  of  debtors? — Certainly,  and  to  the  fullest  extent;  and  I  think 
any  alteration  of  the  law  giving  greater  facility  for  the  relief  of  debtors  would  be  a  check  on 
the  extensive  credits  given,  and  would  be  highly  beneficial  in  that  respect. 

1200.  Mr.  Commissioner  Law. — Do  you  not  beUeve,  speaking  of  gentlemen,  and  such 
persons,  not  traders,  that,  if  there  were  such  an  easy  process  to  be  resorted  to  without  pre- 
vious inconvenience  or  molestation,  there  would  be  a  vast  many  more  applications  by  debtors 
than  by  creditors  ? — I  should  think  that  would  possibly  be  the  effect  in  the  fil^t  instance  of 
the  proposed  alteration ;  but  I  think  that  would  be  sufficiently  checked  by  tlie  power  of  the 
court  to  punish  in  cases  either  of  wilful  abstraction  of  property,  or  of  making  away  with  pro- 
perty ;  and  by  consequence,  that  a  greater  facility  of  being  released,  would  occasion  a  greater 
degree  of  carefulness  in  trusting. 

1201.  Which  do  you  think  most  advantageous  to  the  creditors — that  the  debtor,  being  in 
custody,  should  be  himself  the  apphcant  for  relief,  and  have  to  make  out  his  title  to  indul- 
gence in  the  Insolvent  Court  as  against  the  operation  of  the  general  law,  or,  that  the  creditor 
should  only  have  the  power  of  asking  the  court  to  commit  his  debtor  criminally,  after  he  himself 
has  made  out  an  affirmative  case  of  fraud  ? — I  think  that  a  greater  benefit  to  the  creditor 
would  arise  generally  from  the  application  of  the  creditor,  assuming  imprisonment  for  debt  to 
be  wholly  abolished ;  there  are  very  few  cases  in  which  the  debtor  woiud  seek  it  who  had  any 
thing  to  give  up ;  the  application  at  the  instance  of  debtors  would  generally  be  in  cases  where 
they  have  nothing  to  give  up,  or  very  Rttle.  There  have  been  many  cases,  as  shown  in  the 
recent  alteration  of  the  law,  where  parties  have  lain  in  prison  for  twenty  years,  living  upon 
their  creditors'  property,  rather  than  apply  to  the  court. 

1202.  Have  you  had  occasion  to  make  any  applications  on  behalf  of  creditors  for  vesting 
orders? — I  have  not:  my  practice  has  been  very  limited  in  that  court  generally. 

,     1203.  Mr.  Commissioner  Holroyd. — Are  you  of  opinion  the  Courts  of  Commissioners  of 
Bankruptcy  ought  to  be  courts  of  record? — I  am. 

1204.  Should  they  have,  in  the  first  instance,  all  the  powers  exercised  in  bankruptcy,  subject 
to  appeal  ? — I  think  they  should :  the  nature  of  appeal  is  a  question  for  higher  authority  than 
myself.  I  can  only  express  an  opinion  upon  that  subject,  as  an  individual.  I  think  ihe  ap< 
p^,  supposing  one  commissioner  were  to  sit  as  usual,  should,  in  the  first  instance,  be  to  three 
commissioners ;  and  any  appeal  from  them  should  be,  in  most  cases,  on  the  terms  of  security 
for  costs.  An  appeal  to  the  Chancellor  would,  if  a  decision  could  be  promptly  obtained,  be 
highly  satisfactory,  of  course,  to  all  parties;  but  I  have  some  doubt  whether,  in  the  present 
organization  of  the  office  of  ChanceUor  these  duties,  if  they  were  to  increase,  could  be  per- 
formed. 

1205.  You  are  of  opinion,  that  the  appeal  should  go  from  three  commissioners  to  a  high 
legal  authority  ? — Yes,  to  the  Chancellor,  if  he  can  take  the  business ;  that  would  be  higmy 
satisfactory. 

1206.  Mr.  Commissioner  Holroyd. — Do  you  think  the  appeal  should  be  decided  on  the  evi- 
dence taken  in  the  court  below,  and  that  alone  ? — Abstractedly  I  should  say  yes ;  that  would 
remove  great  difficulty  and  expense ;  it  should  be  decided  on  the  evidence  taken  before  the 
three  commissioners. 

1207.  Mr.  Commissioner  Fonblanque. — If  are-hearing  be  necessary  on  evidence  that  should 
be  taken  in  the  court  below? — Decidedly;  the  parties  would  be  sufficiently  aware  of  their 
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own  case  hy  appealing  from  one  commissioner  to  three,  and  ought  not  to  be  at  Uberty  to  kitr»- 

: duce  a  new  case  on  hearing  the  appeal  before  the  Chancellor. 

Mr.  J#l»Brkmaa.       1208.  You  would  introduce  into  die  practice  of  bankrupty  the  strict  rules  of  appeal? — 
MkUasmj^^^  Distinctly. 

1209.  Should  securi^  be  required  upon  appeals,  and  shouki  that  secia*ity  be  &r  ooBfts 
alone  or  to  perform  the  judgment  of  the  court  ? — I  think  the  security  abo^d  be  not  01^  for 
costs,  but  for  the  performance  of  the  judgment  of  the  court,  for  this  reason,  that  the  courts  of 
common  law  require,  in  many  cases  of  new  trials,  that  the  subject  matter  should  be  pcud  inte 
court.  It  would  be  a  very  extreme  case,  in  my  opinioa,  that  would  require  aeeordiog  |»  my 
own  legal  inibrmation  an  appeal  to  the  higher  authority  I  have  mentioned* 

1210.  You  do  not  anticipate  many  appeals? — No,  I  do  not ;  I  should  say  further,  in  refer- 
ence  to  the  security  that  it  should  be  with  the  subdivision  coutl  kself  to  declare  what  sboidd 
be  the  extent  of  security  ;  there  might  be  points  involving  difficult  questions  of  law,  on  which 
the  court  might  feel  it  most  satisfactory  thsrt  there  should  be  an  appeal. 

1211.  Mr.  CommMnoner  Law. — ^Doyou  think  it  would  be  expedient  to  require  that  imall 
cases  of  appeal  it  should  be  on  a  case  stated  by  the  court  below  ? — It  should  be  on  the  evk* 
dence  taken  in  the  court  below ;  the  case  should  be  stated  and  argued  only  on  such  evidenoe. 

1212.  How  should  that  evidence  be  certified  to  thecourt  above? — It  should  becertified  hj 
an  official  cow. 

1213.  Would  you  have  the  evidence  taken  by  a  short-hand  writer  7 — No ;  unless  the  court 
instituted  an  office  of  that  kind.  I  see  no  difficulty  in  returning  the  evidence  aa  taken  new. 
The  party  who  is  examined  sees  the  evidence  taken,  and  reads  it  over  before  he  ugna  iL 

1214.  Do  you  think  one  of  the  great  evils  in  bankruptcy  business  k'the  mode  of  taking  evi- 
dence by  question  and  answer,  and  that  that  might  be  eanly  got  rid  of  altogether  i — ^Tlme  is 
this  difficulty  in  it,  that  a  man  under  examination  en  any  subject  may  answer  hastily,  and  h» 
has  no  means  whaterer  of  correcting  himself  mdess  he  reads  it  over  previous  to  his  signing  it^ 
and  it  is  more  satisfactory  to  any  man  to  read  over  what  he  is  about  to  sign  than  to  have  it. 
read  to  him ;  it  would  certainly  faeUitate  business  greatly  to  take  the  evidence  in  short  hand. 

1215.  If  both  parties  were  satisfied  with  it,  a  certificate  of  the  facts  by  the  court  below  would 
be  an  unexceptionable  mode  of  carrying  it  to  the  court  above  ? — C-ertainly. 

1216.  That  would  be  in  matters  of  cfoubtfnl  law  often  the  case? — It  would. 

1217.  Or  if  the  commissioners'  first  statement  of  the  facts  was  objected  to  by  one  or  botk 

farties,  there  might  in  most  cases  be  the  nteans  of  so  correcting  it  as  to  satisfy  both  partiea  ? — 
t  should  not  be  made  compulsory  on  parties  litigating ;  it  must  be  optioiiaL     Yow.  eould 
not  make  it  compulsory  that  any  such  statement  should  oe  conclusive  upon  them. 

1218.  You  apprehend  the  plan  of  doing  all  such  business  by  written  question  and  inMver 
would  preclude  such  facility  in  all  cases,  because  that  must  be  done  in  all  cases  ? — ^I  wo«dd 
have  the  evidence  taken  by  question  and  answer.  I  consider  the  bare  recital  of  focis  or  nwre 
statement,  to  be  highly  unsatisfactory.  There  are  obvious  reasons  why  it  is  adopted  in  the 
present  time ;  because  it  saves  time,  and  taking  the  question  and  answer  would  not  be  more 
bindinj? — ^but  both  question  and  answer  are  material  I  think  on  ajppeaL 

12 id.  Is  not  the  statement  of  evidence  in  the  court  of  common  law  the  better  mode  of  adnn- 
nistering  the  law  in  consequence  of  tlie  speed  with  which  ideas  follow  each  other  ? — ^I  think  in 
many  cases  it  operates  as  a  great  injustice  to  parties,  and  in  many  other  cases  it  produces  a 
contrary  effisct. 

1220.  The  question  supposes'the  examination  by  counsel  to  be  under  the  conduct  of  a  judge,. . 
so  that  witnesses  have' fair  play  ? — Of  course  such  an  arrangement  would  be  satisfactory ;  it  is 
much  wanted. 

1221.  Mr.  Communoner  Fonblanqve. — Supposing  new  functions  to  be  given  to  the  Court  ml 
Bankruptcy,  do  you  think  any  benefit  would  arise  from  a  change  in  the  name  of.  the  court  ? — 
I  do  not  tmnk  any  distinct  benefit  would  arise ;  I  think  it  might  satisfy  the  feelings  of  indivi- 
duals, but  I  cannot  imagine^  any  benefit  unless  the  power  of  me  court  were  to  be  more  exten- 
sive than  the  questions  put  to  me  imply.  I  am  satisfied  that  in  this  metropolis,  in  a  greatt 
variety  of  cases,  the  present  mode  pursued  in  arbitrations  and  references  is  so  opposed  to  the 
interests  of  parties  interested,  it  would  be  highly  beneficial  if  gentlemen  sitting  as  conuoie- 
sioners  of  any  court  should  take  upcMi  themselves  thai  duty. 

1222.  Mr.  Commu'sioner  Law, — Do  you  mean  references  on  matters  arising  in  bankruptcy, 
or  references  arising  in  arbitration  ? — Grenerally,  I  consider  it  an  essential  defect  in  the  pre- 
sent jurisprudence  of  the  country  that  there  is  not,  in  my  judgment,  any  safe  mode  of  reference 
except  to  gentlemen  at  the  bar,  who  are  not  generally  acquainted  with  mercantile  usages,  and 
hold  their  sittings  at  unseasonable  hours. 

1223.  Mr,  Commissioner  FonUanque. — Supposing  so  great  a  change  not  to  be  made,  do 
you  consider  it  desirable  that  the  commissioners  should  have  the  power  of  taking  references  in 
matters  of  bankruptcy,  and  also  the  power  of  making  rules  of  court  for  references  to  barristers 
and  other  persons  ? — I  certainly  think  so  in  all  matters  of  bankruptcy  or  insolvency,  that  thej 

•    should  have  complete  control. 

1224.  Mr,  Commissioner  Law, — If  there  was  a  court,  such  as  you  have  proposed,  to  which 
all  commercial  questions  might  be  referred,  do  you  think  that  twenty  or  thirty  mmmiminnrra 

.  would  be  sufficient  for  such  an  arrangement  ?-^— That  would  depend  upon  whether  my  notions 
of  public  feeling  are  correct  I  believe  them  to  be  very  correct.  The  present  system  of  arbi- 
tration is,  that  gentlemen  sitting  as  arbitrators  are  not  arbitrators  in  fact,  but  advocates.  Tbett 
it  is  a  question  which  of  two  gentlemen  sitting  together  shall  appoint  his  own  particular  friend 
to  decide  upon  the  matter,  so  that  the  justice  of  the  case  is  left  with  the  chance  of  who  is  tn 
appoint  the  umpire  in  nine  cases  out  of  ten.  If  it  was  not  generally  wished,  not  bong  eom- 
pulaory,  it  would  not  require  any  much  greater  number  of  eonmu«ione»  than  aft  prtsent. 
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BHt  I  wo«Ad  4«eoenimeod  the  aesooiatioa  <ira  ^tren  number  of  tn^reantiife  gnentlemni  of -expe- 
rience as  assistant  commissioners^  to  be  considted  in  cases  involving  qoestioBs  of  mercantile 
usage. 

1225.  You  think  then  probably  that  twenty^  thirty,  or  forty  commissioners  wewld  be  suffi-    Mb  JamNoy,  laiH 
•cieiit  to  ttudeilN^  tiuit  d«ty  ? — I  -consider  that  a  very  ««iiaU  addition  wonkl  be  snfficieat. 

K26.  Mr,  Ck)mmiesi(mer  FomM^mque* — Cevsidering  tJie  sums  now  paid  to  arbitraitors,  do 
yeu  think  there  would  be  the  means  of  paymg  these  who  mis^ht  be  required  withoat  throwing 
« Imrdm  upon  GovemmeBt  ? — I  do,  because  I  think  it  m  a  ming  eouglit  for. 

1227.  Do  you  tbtak  l^t  proceedings  should  commence  in  me  court  of  the  conunisnoneM 
without eppevious  fiat? — ^I  do. 

1228.  Do  you  see  any  use  in  the  fiats  ? — I  do  not ;  indeed  this  is  a  matter  connected  with  the 
adman^tratiwi  'of  the  bankrupt  law  whidi  presses  very  heavily  on  estates  where  the  assets  are 
small  «r  uncertain  as  <)eprivine  the  oreditors  of  the  means  of  redress ;  the  little  assets  Ihat 
come  in  are  taken  to  pay  for  the  fiaft  <m  the  first  instance  and  Ihe  court  fees  on  the  second, 
leaving  the  petitioning  creditor  and  the  assignees  to  pay  tlie  costs  of  the  proceedings. 

1229.  Would  you  allow  a  pauty  about  to  be  made  a  bankrupt,  or  about  to  be  brought  inte 
eourt  under  aa  order,  to  have  an  opportnaty  of  dei^^u^  himself  before  possession  was  taken 
«f  his  property  ? — Certainly,  where  euch  a  course  was  practicable;  I  feel  some  little  difficulty 
as  to  a  paxty  who  goes  abroad  ts  look  after  his  affairs;  but  I  think  that  he  should  eonsuk  hts 
creditors  and  get  a  letter  of  license  before  he  went. 

1230.  Considering  the  danger  0f  a  trader  maiking  away  vrith  Ids  property,  would  not  you 
have  a  precautionary  possession  ? — CertainS^. 

1231 .  You  would  allow  an  early  opportunity  to  the  bankrupt  of  showiar  catMc  against  ihe 
proposed  adjudication  ? — The  earliest  possible  time,  and  whatever  reasonsMe  length  of  ttme 
he  might  require  to  make  «p  his  accounts  to  lay  before  the  commissioner. 

12^.  Would  you  have  the  adjudication  when  made  final  at  any  and  what  period,  and 
aiAject  to  any  and  what  appeal  ? — I  would  have  the  decision  of  the  conmiissioner  when  made 
final,  in  ease  of  no  appeal  within  a  limited  period. 

1238.  As  weU  against  the  bankrupt  as  aM  other  parties  ? — Yes. 

1234.  Mr.  CmnmUsioner  Law. — Suppesii^  the  bankrupt  to  assent  to  the  proceeding  in 
the  first  instance,  and  the  comnussioner  to  be  satisfied  with  his  assent,  would  you  have  rt  final 
inmiediately  ? — Distinctly ;  1  can  see  no  reas<m  why  it  should  not. 

1235.  You  would  not  aJAow  him  to  change  his  mind  as  he  can  now  t — Certainly  not 

1236.  Mr.  Commissioner  Fonblanque. — Does  any  alteration  occur  to  you  respecting  the 
certificate  ? — I  am  clearly  of  opinion  it  should  be  with  the  oommissioner,  and  not  with  the 
Cfeditors,  to  grant  it ;  lhe  present  mode  oC  obtaining  the  certificate  is  very  objectionable;  <he 
parties  employed  in  seeking  to  obtain  for  the  bankrupt  tiie  benefits  of  a  certificate  are  not 
amenable  to  the  court  under  whose  jurisdiction  the  certificate  is  granted ;  they  are  genewffly 
persons  called  agents  or  accountants,  and  the  certificate  is  signed  by  the  commisnoner  as  I 
submit  improperly  in  the  absence  of  the  solicitor  to  the  fiat  by  which  fraud  may  be  practised^ 
in  addition  to  which  I  think  that  four-fifths  of  the  certificates  are  obtained  by  influence  either 
direct  or  improperly  exercised. 

1237.  WouM  it  be  desirable  that  the  signing  and  allowance  of  the  certificate  should  be  at  a 
public  meeting  before  the  comnnssioner  ? — I  thkik  it  should,  and  at  some  period  alter  passing 
the  last  examination,  with  protection  of  course  to  the  bankrupt  in  the  meantime,  if  a  totai 
abolition  of  imprisonment  is  not  contemplated,  to  enable  the  official  assignee  to  ascertain  the 
correctness  of  die  statements  contained  in  the  balance  sheet.  I  have  seen  it  there  stated,  \ve 
learn  that  a  bankrupt  would  pay  a  veiy  large  dividend  of  15j.  or  18j.  in  the  pound ;  the  man 
has  obtained  his  oertificate,  and  there  was  not  a  penny  for  the  creditors. 

1238.  Mr.  Commiseioner  Law. — Do  you  mean  that  no  creditor  should  have  a  voice 
either  to  assent  or  dissent  who  was  not  present  at  the  meeting  proposed  ? — Distinctly. 

1239.  Mr.  Commissioner  Fonblanque. — Would  it  be  advantageous  to  postpone  the  granting 
Ae  certificate  till  after  the  firgrt  audita  giving  personal  protection  in  the  meantime  ? — I  think 
that  would  be  working  great  injustice  if  it  was  postponed  for  so  long  a  period. 

1^0.  Mr.  Commissioner  Law. — Do  you  think  it  would  be  a  convenient  practice  that 
in  those  cases  where  the  commissioner  is  at  the  last  examination  not  prepared  to  grant  the 
eer^caie  he  should  instead  of  adjourning  it  sme  die  always  adjourn  it  to  the  audit  day? — I 
do  net  think  any  commissioner  acting  upon  the  little  information  he  can  possibly  obtain  of 
the  bankrupt's  affairs,  except  from  his  own  statement,  would  be  able  to  gain  inmiediately 
that  sartisfactory  iitformation  to  justify  him  in  signing  the  certificate.  1  think  that  the 
eificial  assignee  should  be  consulted,  and  considering  the  present  system  of  obtaining  the 
bankrupt's  certificate  and  the  21  days'  advertisement  allowed,  the  bankrupt  would  not 
be  placed  in  a  worse  situation  than  he  is  now  by  the  commissioner  adjourning  it  for  a  month 
after  the  last  examination. 

1241.  Mr.  Commissioner  Fonblanque. — Supposing  imprisonment  for  debt  continued,  would 
you  give  personal  pretection  in  the  meantime  ? — Undoubtedly. 

1242.  Have  you  any  observations  to  make  on  the  emoluments  of  the  official  assignees,  and 
Ae  nsode  of  their  remuneration? — ^Y«s;  as  to  emolument,  1  will  confine  myself  strictly  to 
diaA ;  but  I  would  wish  to  state  presently  one  or  two  observations  in  regard  to  th«r  responsi- 
bility nnder  the  present  law.  I  think  the  present  mode  of  payment  in  proportion  to  the 
anouni  Teerived  is  correct,  inasmuch  as  it  ensures  not  only  activity  in  a  gentleman  acting  in  ' 
that  capacity,  hut  -the  continuance  of  that  anxiety  which  is  requisite  for  the  benefit  of  the 

estate ;  iwt  tf  ft  is  taken  on  the  amount  which  passes  through  their  hands,  the  balance  erf  a 
banker «,  or  of  assignees',  or  trustees'  account  merely  transferned  to  them,  should  not  entitle 
the  official  -assignee  to  the  sanae  oxtent  of  allowance  as  in  the  case  of  monies  otherwise  col- 
^  P2 
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Sxaminationf.      1®^^  or  received,  and  there  should  be  a  certain  provision  made  in  my  opinion  for  expenses, 
...^  such  as  offices  and  clerks. 

3Ir,  John  Kirkman.       1243.  You  would  give  them  a  fixed  salary  to  cover  office  expenses  ? — Yes,  to  cover  strictly 
Mh  January*  1840-  office  expenses. 

1244.  Probably  out  of  the  dead  fund  now  in  court? — Out  of  anv  fiind  that  would  relieve 
the  smaller  bankrupt  estates,  where  any  accumulation  of  charge  would  work  great  injustice. 

1245.  Would  you  have  all  official  assignees  liable  to  costs  when  they  were  parties  only  for 
conformity? — I  certainly  would  not  have  them  liable,  but  the  difficulty  is  how  to  render  them 
otherwise ;  official  assignees  might  be  bankers  and  accountants  to  estates  without  having  the 
estate  vested  in  them,  and  then  they  would  not  be  necessary  parties,  and  consequently  not 
liable  to  costs. 

1246.  Formerly  the  assignees  covenanted  they  would  bear  all  parties  harmless  ? — ^Yes. 

1247.  Can  no  indemnity  be  contrived? — ^They  ought  not  to  be  hable,  and  yet  it  is  difficult 
to  make  them  otherwise  while  the  estate  is  vested  in  them. 

1248.  Mr,  Commissioner  Law. — You  think  that  they  might  perform  the  requisite 
duties  without  being  made  parties  to  the  bankrupt's  estate? — ^Yes. 

1249.  Mr.  Commissioner  Fonblanque. — Can  you  suggest  any  mode  of  equal  security  to  the 
funds  without  vesting  the  estate  in  them  ? — A  simple  declaration  in  the  Act  of  Parliament  that 
the  estates  of  bankrupts  should  not  be  vested  in  the  official  assignees,  but  that  their  signature 
should  be  necessary  for  any  payment  made  upon  the  estates. 

1250.  Mr.  Commissioner  iLaw. — And  probably  that  whenever  the  law  required  that  the 
funds  should  be  touched  by  that  officer,  the  creditor  assignee  should  be  by  the  same  law  dis- 
abled from  meddling  with  those  funds  without  the  signature  of  the  official  assignee,  notwith- 
standing the  title?— xes,  certainly;  upon  a  recent  occasion  the  position  of  one  of  the  official 
assignees  being  very  serious  in  point  of  liability,  I  had  occasion  to  consult  with  some  of  the 
members  of  the  bar  at  the  time  that  a  recent  bill  for  the  alteration  in  the  bankrupt  law  was 
in  progress  as  to  how  that  should  be  provided  for  in  future,  and  it  was  proposed  to  introduce  a 
short  provision  that  the  estates  of  bankrupts  should  not  vest  in  the  official  assignee,  but 
merely  his  signature  be  required  for  all  receipts  in. regard  to  the  estate,  and  that  was  coa- 
sidered  sufficiently  comprehensive,  as  it  would  not  divest  him  of  any  authority  or  control  over 
the  funds,  and  the  present  law  forbids  their  interfering  in  the  sale  of  property,  and  yet  they 
are  made  responsible  for  the  costs  of  proceedings  affecting  such  sale. 

1251.  Mr.  Commissioner  Fonblanque. — Have  you  had  much  experience  of  trust-deeds  ? — 
Very  considerable. 

1^52.  What  is  your  opinion  of  the  comparative  benefit  of  trust-deeds  and  bankruptcies  ? — 
The  benefit  sought  for  under  a  trust-deed  hitherto  has  been  the  avoidance  of  bankruptcy  and 
public  insolvency,  and  a  ready  mode  of  settling  the  affairs  ;  and  where  the  debtor  and  the 
creditors  are  all  consenting,  I  think  should  still  exist. 

1253.  Is  it  more  or  less  expensive  in  average  cases  than  bankruptcy  ? — In  average  cases, 
I  should  say  more. 

1254.  The  power  of  inforcing  the  payment  of  debts  is  very  small? — ^There  is  none,  but  in 
the  name  of  the  insolvent. 

1255.  And  the  remedy  against  the  trustees  only  by  bill  in  chancery? — Of  course. 

1256.  All  that  would  be  remedied  if  trust-deeds  were  made  subject  to  the  supervision  of 
some  other  court? — Certainly,  if  it  is  contemplated  to  make  every  one  whose  affairs  are 
deranged  come  to  the  court. 

1257.  Mr.  Commissioner  Law. — Might  not  there  be  a  provision  also,  enabling  dissatisfied 
creditors  to  call  upon  the  Court  of  Bankruptcy  to  exercise  jurisdiction  after  the  operations  oi 
the  trust-deed  have  gone  on  for  a  certain  time  ? — Distinctly,  if  it  be  optional  with  the  parties 
to  make  any  such  arrangement,  in  the  first  instance,  without  applying  to  the  court.  The 
court  should  still  have  th?  right  to  take  the  affairs  under  its  jurisdiction  at  the  instance  of  any 
party  interested. 

1258  Mr.  Commissioner  Fonblanque. — ^To  enable  the  parties  to  go  on  according  to  your 
plan,  as  far  as  they  felt  they  could,  and  then  to  call  upon  the  court? — ^Yes,  to  take  upon 
itself  the  charge  of  that  in  future,  on  the  call  of  any  creditor  or  of  the  debtor,  the  court  seeing 
cause  to  do  so. 

1259.  Mr.  Commissioner  Law. — Probably  you  would  include  in  that  a  power  in  this  court 
to  require,  at  the  shortest  notice,  the  trustee  to  pay  in  the  balance  in  his  hands  ? — If  the  court 
saw  cause,  say  mal  administration. 

1260.  Mr.  Commissioner  Fonblanque. — Would  it  be  desirable  in  the  case  of  a  party  wishing  . 
to  have  his  affairs  arranged  by  a  trust-deed,  or  of  a  creditor  wishing  to  have  a  trust-deed,  that 
on  calling  a  meeting,  any  certain  number  should  have  the  power  of  binding  the  remainder? — 
I  do  not  think  so;  1  think  that  any  one  party,  debtor  or  creditor,  should  have  the  power  of 
appeal  to  the  court,  and  that  it  should  not  be  by  majority  binding. 

1261.  Is  it  not  an  evil,  that  where  a  party  has  obtained  the  consent  of  a  number  of  h^ 
creditors  to  the  trust-deed,  one  man  can  hold  out  for  the  purpose  of  making  private  terms  for 
himself? — ^That  is  too  frequently  the  case. 

1262.  Can  you  suggest  any  remedy  for  that? — Only  by  appeal  to  the  court;  and  if  the 
effectual  release  of  a  debtor,  whether  he  comes  under  the  description  of  insolvent  or  bankrupt^ 
be  the  object,  I  cannot  conceive  any  greater  protection  to  a  man  than  an  appeal  at  once.  I 
would  not  myself  hesitate'  for  a  moment  whether  I  should  appeal  to  the  court  or  endeavour  to 
effect  a  private  arrangement,  and  be  thus  subject  to  the  caprice  of  many  parties* 

1263.  Mr.  Commissioner  Law, — If  the  terms  of  a  trust-deed  contamed  ain^thing  short 
of  an  absolute  release  to  the  party  signing  it,  would  not  you  enable  a  dissatisfied  party  by 
transferring  the  matter  to  this  court,  to  give  him  a  greater  ben^t  than  the  trust-deed  had  con* 
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templated  ? — I  think  any  person,  being  a  party  to  the  deed  should  be  bound  by  it,  unless  he      «       .^. 
shows  that  the  insolvent  or  the  trustees  have  not  performed  their  duty.  gxammationi, 

1264.  Mr.  Commissioner  Fonblanque. — ^You  would  propose  to  give  to  the  new  court  the  Mr.  John  Kirkman. 
power  of  executing  a  trust-deed,  as  the  Court  of  Chancery  now  does  r — Distinctly.  91^  January   1840* 

1265.  Are  you  of  opinion  that  power  should  be  given  to  the  commissioners  of  the  Court  of  ^^* 
Bankruptcy  to  punish  fraudulent  debtors  as  they  are  now  punished,  by  the  Insolvent  Court, 

or  in  any  other  manner? — Certainly,  that  power  should  be  given  to  the  court  to  punish 
fraudulent  debtors, — the  meed  of  punishment  between  fraudulent  and  improvident  debtors  would 
be  different  of  course. 

1266.  Should  a  power,  in  your  opinion,  be  given  to  the  conmiissioners  to  decide  disputes 
between  assi^ees  and  all  persons,  as  to  matters  arising  in  bankruptcy,  and  should  that  power 
be  with  or  without  the  consent  of  the  parties  ? — I  think  they  should  have  the  power  without 
consent,  seeing  that  the  commissioners  would  represent  the  bankrupt's  estate,  and  the  party 
complaining  of  their  decision  would  have  the  power  of  appeal,  and  which  would,  in  my 
c^inion,  be  sufficient  protection  for  him,  if  any  was  needed. 

1267.  Mr.  Commissioner  Law. — You  would  deprive  the  party  of  what  he  mi^ht  consider  the 
benefit  of  the  ordinary  tribunals  of  the  country,  in  the  case  of  his  opponent  being;  the  assignee 
of  a  bankrupt  ? — ^No,  I  would  not ;  nor  would  he  be  deprived,  because  the  appellate  judge,  if 
there  be  a  question  of  fact  not  clearly  proved,  would  direct  an  issue. 

1268.  You  would. deprive  him  of  it  in  the  first  instance? — Yes;  I  see  no  reason  why, 
in  dealing  with  a  bankrupt's  estate^  the  court  should  not  have  complete  power  over  all  parties 
connected  either  as  debtors  or  creditors. 

1269.  You  would  have  no  fear  that  the  commissioners  of  the  Court  of  Bankruptcy  would 
have  a  leaning  to  the  bankrupt's  estate  against  a  stranger  ? — Certainly  not ;  but  I  would  not 
leave  it  with  any  other  officer  of  the  court;  not  with  the  onScial  assignees,  though  I  believe  them 
to  be  highly  honourable  gentlemen. 

1270.  Mr.  Commissioner  Fonblanque. — ^Where  a  debt  does  not  appear  upon  the  bank- 
rupt's books,  would  you,  in  all  cases,  require  a  creditor  to  produce'some  corroborative  evidence 
beyond  his  own  oath  ? — I  certainly  would  require  it ;  but  I  have  very  great  difficulty  myself 
in  conceiving  that  that  could,  in  all  cases,  be  acted  upon ;  there  are  many  cases  where  it 
could  not. 

127 1«  Mr.  Commissioner  Law, — ^Would  you  disable  the  commissioners  from  receiving  a 
debt  not  so  proved  ? — No,  I  would  not  disable  them ;  it  should  be  in  the  judgment  of  the 
courts  whether  it  had  been  fairly  proved.  But  there  are  cases,  particularly  with  relatives, 
where  money  has  been  advanced  under  very  painful  circumstances,  and  yet  no  security 
taken. 

1272.  Are  there  not  cases  where  a  man  has  borrowed  money  from  unsuspecting  female 
x^latives  ? — Many  instances.  | 

1273.  In  those  cases  you  think  it  would  be  very  unjust  to  reject  those  proofs,  without 
AiTther  evidence  ? — Yes ;  and  on  the  other  hand,  thete  are  many  proofs  made  without  the 
least  justification  in  fact,  but  it  must  be  in  the  discretion  of  the  court,  I  conceive,  to  accept  or 
reject  such  proofs. 

1274^  Mr.  Commissioner  Fonblanque. — Do  you  not  think  it  would  be  advantageous  for  the 
community,  by  all  possible  means,  to  induce  parties  to  keep  books  and  vouchers,  and  to  retain 
proper  evidence  of  their  transactions  ? — Yes ;  but  I  think  the  mode  of  administering  the  law  , 

Dy  leaving  it  to  the  court  to  deal  with  the  circumstances  would  be  best.  The  practice  of  one 
of  the  learned  commissioners  might  have  produced  a  great  effect,  I  think,  if  followed  through- 
out the  building — that  of  requiring  cash  accounts  to  be  produced;  but  many  persons  keeping 
no  accounts,  like  the  whole  of  these  questions,  they  must  be  left  to  the  judgment  and  the  dis- 
cretion of  the  court.  Any  positive  alteration  in  this  case,  upon  these  points,  should  be  pro- 
spective. 

1275.  You  would,  by  no  means,  bar  the  discretion  of  the  court  ? — Certainly  not 

1276.  If  a  party  was  obUged  to  resort  to  a  court  of  law,  there  being  no  bankruptcy,  he 
would  be  held  to  strict  proof  ? — Yes. 

1277.  Even  in  crimmal  cases,  which  constantly  occur,  of  obtaining  from  an  unprotected 
female,  the  loan  of  money  without  any  evidence,  she  would  have  no  remedy  in  a  court  of  law  ? 
—No,  and  she  would  rarely  resort  to  it  if  the  remedy  existed. 

1278.  But  she  would  have  no  remedy  for  want  of  evidence  ? — No. 

1279.  And  she  would  only  have  a  very  expensive  remedy  in  equity  if  the  debtor  put  in  a 
true  answer  ? — Yes,  such  would  be  her  only  remedy. 

1280.  Therefore  bankruptcy  gives  a  faciUty  which  does  not  exist  in  law  or  equity  ? — No, 
I  do  not  consider  that  banluiiptcy  gives  a  facility  which  does  not  exist  in  law  or  equity.  I 
consider  the  practice  is  founded  upon  established  principles. 

1281.  The  party  there  Ijas  the  power  to  prove  it  upon  his  own  oath? — ^Yes,  but  it  is  not 
incumbent  upon  the  commissioner  to  admit  the  proof  if  he  has  any  well  conceived  doubt  on 
his  mind. 

1282.  Mr.  Commissioner  Law, — It  may  probably  save  the  commissioner  some  trouble 
and  anxiety  if  he  be  disabled  fVom  admitting  any  proof  without  further  evidence  ? — Yes. 

1283.  But  you  do  not  consider  that  you  ought  to  relieve  him  from  the  duty  ? — No,  I  do 
not;  for  I  am  aware  of  many  cases  in  which  it  would  create  great  injustice  and  hardship. 

1284.  Mr.  Commissioner  Fonblanque. — ^You  think  the  production  of  cash  accoimis  for  the 
last  year  of  the  trader  and  business  highly  essential? — ^Yes. 

1285.  Mr.  Commissioner  Law. — Is  any  faw  wanted  to  enable  the  commissioners  of  the 
Bankruptcy  Court  to  require  accounts  from  bankrupts  ? — None,  I  beUeve. 

1286.  Is  an  appeal  to  the  Legislature  requisite  to  enable  the  commissioners  to  require  such 
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BzammatioDB.      Mcotuits  as  tbejr  way  thiok  fit,  Cu-  tins  feir  pnecaedaog  laMiths  ? — No,  biMt  the  difliovkj  is  tk . 

in  some  cases  the  requiskicm  could  it^t,  ia  point  of  fact,  be  atMrnerad,     I  4Ras  <»iioemed  hi  a 

ME.JohAKirkmfta.  ^^  before  Mr.  CommiasioMer  Fme  irbere  Ihe  baakmpt's  pasaii^  was  eopoaad;  aai  he 
9th  Januaiy,  1840,  decided,  after  hearing  the  statement  hew  the  hanknipts  aoootcils  were  «ade  up,  {ttt  ihaw 
was  »ot  a  hook  to  be  prodooed,  and  ihe  man  was  sewity-tiw)  years  «f  a^e,  and  ae? er  had  Icept 
books,)  that  the  bankrupt  was  eotided  to  pass  his  esanunation.  The  aeeoimt  ivaa  amiir  aqi 
entird[y  from  the  bankrupt's  recoHeetioQ  of  the  transactioas,  aad  was  the  heet  he  oeuU  lundshA 
It  weidd  h»re  been  very  hard  upon  that  man  to  nequiie  him  te  piwittPe  ■finauain  wUek  im 
had  never  kept  I  do  not  mean  to  say  it  would  not  be  a  very  good  principle  to  reqidm  that 
all  tcaders  jdiould  keep  aoowits,  but  if  that  was  to  oosae  iato  opemtieii  tmmediafeflly,  I  tlank 
an  iHnooent  man  might  be  oondeoaned  to  peqpetual  harasaifiit  frem  the  wmat  <d  wammmmda^ 
which  he  really  nei«r  did  poaiess. 

1267.  Mr^  C&mmitsumer  Fotilauque. — Hare  you  had  much  eiqperieuoe  of  fiats  of  JMak^ 
ruptcy  in  the  country.     No,  I  have  not. 

12§8.  Upon  a  general  view  do  you  think  it  desisable  ^t  the  Leaden  syafeeoa  eheuld  be  •toh 
tended  into  thecountry  ? — ^There  cannot  be  a  quertion  of  that  I  kaow  ihMl  it  is  tfae  geanral 
opinion  in  many  of  the  large  mamrfscturing  districts.  I  have  a  case  at  pnaeait.  wkeee  a  wetf 
large  sum  of  numey  is  in  the  hands  of  a  highly  lespec^able  uaeroantile  heuse  ia  Lonloau  and 
the  party  claiming  is  insolvent  The  creditors  in  the  country  reiuee  to  make  him  a  hualrrupt, 
because  they  say  they  have  ne<:hanoe;  it  involves  questioas  of  law,  and  the  whole  noney  may 
be  frittered  away  in  litigation.  I^iey  require  the  town  creditors  to  take  it  uqpt,  which  diey 
have  no  power  to  do,  for  the  administration  must  be  taken  in  the  country. 

1269.  Mr.  Commissioner  Law. — May  not  the  fiat  at  the  creditors'  discoetien  he  takes  up 
in  toam  ? — No. 

1 290.  Mr.  Commissioner  Fomblanque. — Is  thers  difficulty  now  ia  brtagiag  oonstry  hank^ 
ruptcies  to  London  ? — Very  great. 

1291.  Do  you  think  that  very  objectionable  ?— Yes ;  I  think  it  shoiM  be  optional. 

1292.  Accordittg  to  your  experience  is  that  the  koown  practice? — We  used  fwuietiy  to  taisg 
out  commissions  in  our  discretion  in  London,  but  we  are  now  preckided  from  doing  that* 

1293.  Mr.  Commissioner  Law. — Do  you  think  that  the  tenptation  to  transact  ooaatrjr 
business  in  London  is  very  much  diminished  by  the  enormous  facility  of  locomotion  ? — Yea^ 
it  may  be ;  when  I  say  it  should  be  optional  with  the  creditors,  I  would  not  say  it  should  be 
optional  with  the  petitioning  creditor,  but  with  the  majority  of  the  orediters ;  the  creditors  m 
the  case  I  refer  to  are  in  London,  all  except  two  or  throe  mannfactnrers. 

1294.  Mr.  Commissioner  Fonblanque. — Have  you  any  other  observations  to  uaake  whaeh 
have  not  arisen  from  the  questions  already  put  to  you  ? — None  occur  to  me. 

[The  Witness  withdrew.  ^^ ' 

Mr.  Samuel^BaTrett  examined. 

Mr.  Samod  Barrett.   .^1295.  Chairman. — You  are  keeper  of  the  debtors'  prisoa  m  Wbilacnas^stieet  ? — I  am 
keeper  of  the  debtors'  prison  for  London  and  Middlesex,  Whitecross-street. 

1296.  Can  you  give  the  oommissioners  any  information  as  to  any  of  thoae  charitable  be- 
quests which  tuLve  boon  left:  for  the  reUef  of  poor  prisoners  ?— ^I  could  give  infermatian  if  i  had 

•  been   aware  that  such  itifomtation  was  now   required   by  the  comnttsstoners.    There  are 

bequests  for  the  purpose  of  paying  compositions  to  procure  the  discharge  of  prisoners.  There 
are  other  bequests  which  are  applicable  to  paying  part  of  the  e^qp^nes  of  the  prisoners*  taking 
the  benefit  of  the  Insolvent  Debtors'  Act,  or  for  superseding  those  who  may  be  soperBedeable. 

1297.  Can  you  state  what  is  the  anoount  of  those  funds  ? — ^The  mmount  applicable  to  the 
discharge  of  prisoners  from  the  prison  of  which  I  am  keeper  is  about  800/.  or  900/.  pep 
annum,  independently  of  the  society  in  Craven-street 

1298.  That  is  voluntary  ?— It  is. 

1299.  The  others  are  beq^uests  7 — Yes ;  applicable  s^ly  to  the  purpose  of  discharging  poor 
prisoners. 

1300.  Will  you  furnish*  the  comuaissioners  with  a  detailed  account  of  these  bequests — I 
will.     It  is  as  follows  : — 

An  Account  of  Charitable  Funds  annually  payable  for  the  Discharge  of  poor  Prisoners  Jrom 

the  Debtors^  Prison,  Whitecross-street. 

£ 

By  the  Ckthworkers'  Company,  about       ....  90 

Merchant  Tailors'         „                  ....  220 

By  Christ's  Hospital 120 

By  the  Mercers'  Company,  about  .      .      .      .     ^     .  340 

„       Grocers'               „                20 

„       Drapers'              „                 100 

„       Leathersellers'    „                10 

„      Ironmongers^      „                15 

It  should  be  understood  that  these  amounts  vary  from  year  to  year  in  consequence  of  their 
being  in  several  instances  derived  from  rents. 

1301.  How  many  prisoners  have  you  at  present  in  execution  Bi  WhitecroaS'^tfeet  ? — I  tfaidk 
about  300;  I  hafve  an  account  of  the  numbers  committed  from  Michaehnas,  1638,  to  Mi- 
cl  aelmas,  1839  {producing  the  same). 

1302.  In  the  whole  of  that  period  you  had  2,409  persons  in  prison  1 — Yes. 


Digitized  by 


Google 


for  inquiring  into  BANKRUPTCl'^  and  INSOLVENCY.         I         HI 

130&  Have  tkc  goocbwss  ta  stale  wiiet  yon  think  is  the  eilect  on  persons  who  are  seat  to      FYmninatinai 
prison  in  «ncatioa — ck>  you  thiidi  il  renders  them  less  fit  for  their  occupatioBs  in  the  world  *,        ~'t       ^ 
after  they  ff^ooA;  9r  how  does  it  nioratty  aftct  tiieni? — I  should  think  the  effect  in  general  ™*Ss«bsIMmiiH. 
mBtfawbad.  dth  Jaaaiiyft  IMIi 

1304.  Can  mu  form  any  idea  of  what  the  expense  would  be  of  putting  them  in  prison  and 
getting  them  discharged  from  it? — ^The  expense  varies  so  mudi that  I  could  not  give  it'ai!ci»- 
fatoly.  Many  of  these  are  prisoners  l^  process  from  the  Courts  of  Request ;  there,  the  ex- 
pense is  abouit  8#.  tor  each. 

1305.  There  appear  to  be  1,400  by-proress  oat  of  the  superior  courts  ? — Yes. 

1306w  What  do  yoo  think  would  be  the  expense  as  to  those? — I  cannot  give  an  opinion  upon 
that  siA^ect,  the  eiqpense  varies  so  much  in  different  cases. 

1307.  On  an  average  what  period  of  time  do  you  think  those  persons  pass  in  your  prison  ? 
—The  period  varies  very  much ;  the  time  has  been  nsuch  shorter  ^ce  the  alteration  in  the 
Insolvent  Debtors'  Act ;  I  could  hardly  ffive  the  average. 

1306.  HopwBuek  i&the  longest  timer — I  have  known  a  prisoner  to  be  confined  for  nine 
TcaiB,  hat  she  was  ebetisate,  and  her  own  prisoner.  There  is  a  man  in  the  prison  now  who 
nas  beefi  eonrftatd  between  fire  and  six  years,  who*  thinks  he  is  improperly  imprisoned;  he 
will  not  take  proceedings  to  effect  his  discharge  und^  the  Insolvent  Debtors'  Act.  The  cre- 
dMor  has  oblanied  a  vesting  order,  but  the  eoramisrioners  have  no  power  to  compel  the  debtor 
to  file  his  schedule. 

1309.  Therefore  he  defies  them  all  ?— He  does.  ' 

1310.  Mr.  Commissioner  Law.  They  have  a  title  to  his  property? — Yes;  and  an  assignee 
is  reoeiving  his  rnnts^  bat  the  man  thndts  he  is  ill  used  and  resists. 

1311.  Uhmrmofm. — Do  you  think  those  in  execution  are,  on  an  avin*age,  from  a  month  to 
two  or  three  montfis  in  your  custody? — Certainly ;  I  should  say  they  are. 

1312.  What  is  the  general  time  as  to  those  from  the  Court  of  Kequests  ? — When  parties 
are  suimneaed  before  me  Commisfiricners  of  the  Court  of  Requests^  the  existence  of  the  debt  is 
inquired  into,  their  ability  to  pay  is  ascertained,  and  the  commissioners  direct  such  payments 
to  be  made  by  instahnents  as  they  consider  to  be  in  the  power  of  the  debtor  to  make  good. 
If  payment  is  not  made,  they  know  the  extent  of  their  punishraent  is  only  at  the  longest  twenty 
days  in  the  county;  in  the  city  the  term  extends  to  longer  periods,  hot  of  these  there  are  very . 
fcweaaes^  ^ 

1313.  Do  you  think  the  imprisonment  for  twenty  days  has  much  effect  upon  those  persons? 
—I  ^ould  think  it  has  on  the  majority  of  those  summoned.  I  have  understood  this  morning 
from  a  party,  who  summonses  a  good  many  persons,  that  he  does  not  send  one  in  twenty  of 
these  he  summonses  to  priscm,  that  is  to  say,  only  one  in  twenty  does  not  pay  in  some 
way  or  other.  I  took  the  trouble  of  counting  how  many  of  91 1  (the  number  of  Court  of  Re- 
qoestsi"  prisoners  in  the  last  year)  had  paid  debt  and  costs  into  my  hcoids,  and  they  were  180, 
and  probably  there  are  150  released  by  the  society  in  Craven-street,  so  that  I  should  think 
Aoai  two-tmrds  stay  their  time,  and  pay  in  their  persons. 

'  1314.  Mr,  Commissioner  Law. — By  paid  into  your  hands  you  mean  after  they  have  come 
into  prison? — Yes;  I  can  take  the  debt  and  costs  of  those  who  are  in  exeeuticm  by  process  out 
of  the  Court  of  Requests,  but  not  of  those  who  are  sued  in  the  superior  courts. 

1315.  Then  tou  let  them  out  ? — Yes ;  if  debt  and  costs  are  psud. 

1316.  Did  tne  party  who  rave  you  this  information  inform  you  whether  he  ever  got  any 
payment  by  seising  their  goous? — Suitors  in  the  County  Court  of  Middlesex  have  not  power 
to  seise  the  goods  of  their  debtors,  but  I  believe  there  is  very  little  got  by  seizing  the  goods  of 
persons  who  cannot  pay ;  the  landlord  generally  takes  or  claims  them ;  execution  against  the 
goods  has  not  answered  in  the  city ;  there  has  been  a  new  Act  for  the  Court  of  Requests  in 
3ie  city  of  London,  under  which  plaintiffs  can  seize  goods,  and  in  default  of  there  being  goods, 
can  take  the  person ;  but  I  understand  that  the  new  Act  has  no^  succeeded  so  well  as  was 
expected. 

1317-  Chairman. — How  do  you  provide  for  the  poor  in  your  custody  ? — ^The  allowance  is 
very  scanty,  namely,  fourteen  ounces  of  bread  per  day,  and  two  pounds  of  meat  per  week,  but 
prisoners  may  have  any  provisions  brought  in  to  them  which  they  think  proper. 

1318.  How  are  their  families  provided  for  during  the  period  they  are  in  prison  ? — ^That  I 
cannot  say ;  in  many  instances  they  suflfer  very  severely  I  nave  no  doubt ;  indeed  I  know  such 
is  often  the  fact  I  refer  to  debtors  generally.  I  do  not  apprehend  those  under  the  Court  of 
Requests  suffer  more  than  others. 

1319.  Have  they  the  means  of  earning  anything  in  the  prison  ?—  Some  few  have. 

1320.  Of  course  labouring  men  cannot? — No;  if  they  are  tailors  or  shoemakers,  cabinet 
makers,  or  some  other  trades,  there  is  a  woitroom  for  them.  Those  who  are  there  for  Court 
of  Request  debts  are  not  allowed  the  privilege  of  the  shop  to  work  in,  for  they  would  not  try 
to  get  out,  but  remain  in  confinement  for  the  20  days ;  the  workman  would  bring  in  his  tools 
ana  earn  money  in  prison.  I  have  known  them  when  they  found  that  tools  could  not  be  brought 
in  produce  the  money  immediately. 

1321.  Of  the  debtors  taken  in  execution  do  you  know  whether  the  greatest  portion  consists 
of  debt  or  costs  ? — I  should  say,  in  the  great  majority  of  cases,  there  is  debt  as  well  as  costs. 

1322.  Do  you  know  what  proportion  the  costs  bear  to  the  debt  ? — ^That  I  have  not  the 
means  of  ascertaining.  Perhaps  the  costs  are  61.  or  71.,  and  the  debt  in  many  instances  not 
2(M. ;  the  debt  and  costs  are  generally  under  50/.,  but  many  of  much  larger  amount — firequen:jly 
of  several  thousand  pounds. 

1323.  Do  you  think  that  the  delay  which  takes  place  in  recovering  the  debt  and  the  expense 
to  which  the  party  is  put  in  recovering  it,  tend  to  the  injury  of  both  debtor  and  creditor  ? — I 
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Exanunations.      think  there  can  be  no  doubt  of  that ;  of  course  the  creditor  must  be  injured  by  being  kept  out 
of  his  money^  and  the  debtor  by  the  expense  he  is  put  to  if  he  ever  pays  debt  and  costs. 

1324.  Do  you  think  it  desirable  that  an  opportunity  should  be  given  to  the  creditor  to  sum« 
mon  his  debtor  before  the  court,  and  to  examine  him  whether  he  owes  the  debt  or  not? — I 
think  it  would  be^  although  many  would  probably  abscond  when  thus  summoned^  but  I  think 
upon  the  whole  it  would  be  beneficial. 

1325.  And  that  if  they  admit  the  debt  they  should  be  amenable  to  the  court? — I  have 
thought  that  would  be  advantageous,  and  I  think  that  a  ^reat  many  persons  would  make  a 
surrender  of  their  property  if  t-hey  were  allowed  to  do  so  without  coming  to  a  prison. 

1326.  You  think  it  advisable  they  should  have  that  option? — Upon  the  whole,  I  think  they 
should,  but  it  is  difficult  to  tell  how  many  pay  money  in  consequence  of  the  fear  of  imprison- 
ment. I  should  say  as  to  a  large  proportion  who  come  to  my  prison,  knowing  as  I  do  their 
poverty,  it  is  to  be  regretted  that  they  should  be  sued  at  all ;  and  I  am  surprised  at  persons 
throwing  away  their  money  in  law  costs  in  the  manner  in  which  I  see  it  done. 

1327.  Supposing  a  person  had  property,  would  he  not  be  as  much  frightened  by  the  idea 
of  having  it  taken  from  him  as  the  idea  of  being  put  into  prison  ? — Certainly ;  if  he  had  pro- 
perty and  it  could  be  discovered,  but  creditors  frequently  do  not  know  whether  parties  have  pro^ 
perty  or  not  until  process  is  commenced. 

1328.  You  think  that  if  the  court  had  the  power  of  examining  parties  that  would  be  bene^ 
ficial  ? — I  think  so. 

1329.  You  have  not  had  much  to  do  with  gentlemen  prisoners  probably  ? — Yes ;  I  have 
had  many. 

1330.  Does  it  strike  you  that  it  would  be  a  greater  check  to  their  taking  improper  credit  if 
they  were  liable  to  be  summoned  up  and  examined  personally  as  to  whether  they  owed  the 
money  or  not,  than  the  fear  of  arrest  ? — No ;  I  think  in  a  great  many  instances  it  would  not. 
I  was  asked  whether  I  thought  the  fear  of  losing  the  property  would  not  operate  more  strongly 
than  the  fear  of  being  locked  up,  and  I  said  yes;  but  many  of  them  have  no  property  that  is 
tangible,  but  they  have  incomes  or  expectancies. 

1331.  Supposing  an  officer  in  the  Custom-House  for  instance? — Yes;  or  I  would  say  a  bar- 
rister, or  half-pay  officer^  or  others. 

1332.  Mr.  Commissioner  Law. — Have  you  had  any  clergymen  ? — Very  few. 

1333.  Chairman. — ^Take  the  case  of  a  barrister;  do  you  think  that  if  there  was  a  court 
established  before  which  he  might  be  examined  in  public  as  to  owing  the  debt,  which  court 
would  have  the  power  of  directing  that  he  should  pay  out  of  his  income,  whatever  it  was,  a 
ffiven  sum  of  money,  that  would  operate  more  by  way  of  check,  he  knowing  he  was  open  to 
that,  than  any  fear  of  arrest? — I  do,  certainly ;  I  judge  of  a  person  with  his  feelings  by  my 
own,  who  am  in  an  inferior  situation  of  life ;  such  a  person  would  prefer  going  quietly  to  prison 
with  a  chance  of  settling,  to  being  brought  before  a  commissioner,  and  his  name  and  case 
appearing  in  the  papers. 

1334.  Mr.  Commissioner  Law. — ^Would  not  such  a  court  be  very  like  the  Court  of  Requests, 
but  for  larger  sums  ? — Yes ;  but  there  would  be  more  worth  reporting ;  in  such  a  court  the 
reporters  would  attend  and  take  minutes,  and  report  those  kind  of  cases  which  would  be  more 
interesting  to  the  public  than  those  which  occur  in  Courts  of  Requests. 

1335.  You  think  that  parties  would  be  deterred  by  the  fear  of  its  being  made  public? — Yes; 
many  would  whose  reputation  might  suffer  by  pubhcity  being  given' to  their  situation. 

1336.  Is  that  one  of  the  chief  uses  of  that  court  ? — Yes ;  I  suppose  so ;  the  court  woiild, 
I  presume,  have  the  power  of  setting  apart  a  portion  of  a  debtor's  income  if  the  claim  of  the 
creditor  were  establidied. 

[The  Witness  withdrew.] 

Friday,  10th  January,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair, 


Mr.  Thomas  James  examined. 


Mr. Thomas  James.       1337.  Chairman, — In  what  line  of  business  are  you  engaged? — A  wholesale  silk-mercer 
lOQi  January,  1840.  and  linen-draper,  in  Cheapside. 

1338.  You  have  been  furnished  with  some  questions? — I  have. 

1339.  Have  you  considered  them  ? — I  have, 

1340.  In  your  judgment,  would  it  be  advantageous  to  the  public  that  matters  relating  to 
the  estates  of  bankrupts  and  insolvent  debtors  should  be  administered  under  the  same  system 
of  law  ?— I  know  little  of  the  Insolvent  Debtors'  Court :  in  30  years'  experience,  we  have  hsid 
but  two  cases  in  it ;  from  those  we  have  not  received  a  shilling  dividend,  and  we  have  never 
again  resorted  to  it 

1341.  Therefore,  in  your  opinion,  you  would  probably  think  the  system  of  law  pursued 
under  the  bankruptcy  in  London  would  be  preferable  to  that  adopted  in  the  Insolvent 
Debtors'  Court  ? — In  the  wholesale  trade  our  class  of  debtors  seldom  come  within  the  opera, 
tion  of  the  Insolvent  Debtors'  Court.     The  system  of  bankruptcy  under  which  estates  witli 
which  we  are  connected  are  administered  in  London,  we  consider  a  very  good  one. 

1342.  In  your  opinion,  would  it  be  advantageous  to  the  public  that,  in  all  cases,  the 
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debtor  should  be  enabled  to  make  a  cession  of  his  property^  and  submit  himself  to  the  court  ?      Examinations. 

— Undoubtedly.    But  I  think  it  would  be  advantageous  to  the  public  if  greater  facilities  were  

given  to  compositions  between  debtors  and  creditors,  inter  se,  without  the  intervention  of  any  Mr.  Thomas  James, 
court.  1 0th  January,  1840. 

1343.  Can  you  suggest  any  mode  in  which  that  could  be  done,  in  your  opinion? — In  my 
opinion,  that  would  be  done  by  rendering  the  decision  of  a  given  majority  of  the  creditors 
compulsory  on  the  remaining  part :  say,  that  if  three-fourths  or  four-fifths,  in  number  and 
value,  agree  to  a  composition,  uiat  should  be  obligatory  on  the  remaining  portion.  We  find 
we  derive  more  from  estates  so  arranged  than  under  any  other  administration. 

1344.  Do  you  confine  yourself  to  compositions,  or  do  you  think  there  ought  to  be  a  power 
of  compelling  them  to  agree  to  a  trust-deed  ? — ^To  compositions. 

1345.  In  your  opinion,  ought  the  commissioners  in  the  Court  of  Bankruptcy  to  have  juris- 
diction in  all  matters  in  bankruptcy  in  the  first  instance,  subject  to  appeal  ? — 'lliat  should  be 
so,  certainly. 

1346.  In  case  of  appeal  against  the  judgment  of  the  commissioner,  do  you  think  it  would 
be  reasonable  to  require  that  the  party  appealing  should  give  good  security  for  the  payment  of 
the  costs  of  appeal  and  the  performance  of  the  judgment  in  the  court  below  ? — ^Certainly. 

1347.  In  your  opinion,  would  it  be  advantageous  to  the  public  that,  in  case  it  was  sought  to 
make  a  man  a  bankrupt,  he  should  have  an  opportunity  of  showing  cause  against  that  before 
he  was  decided  to  be  a  bankrupt  ? — My  difficulty  in  answering  that  question  is,  that  I  have 
not  sufficiently  considered  what  would  be  its  bearing  upon  that  portion  of  the  Imprisonment 
for  Debt  Bill  which  constitutes  an  act  of  bankruptcy  in  21  days.  That  clause  was  thought  of 
the  highest  importance  to  the  trade ;  it  met  with  their  concurrence,  and  the  Attorney-General 
conceded  it  to  a  deputation  of  the  trade  at  an  interview  with  him ;  and  I  think  we  cannot 
foresee  what  the  effect  of  granting  '*  the  bankrupt  opportunity  to  show  cause'*  would  have  on 
the  operation  of  the  Imprisonment  for  Debt  BiU. 

1348.  The  idea  is  this:  that  supposing  a  man  came  before  a  commissioner  to  open  a  fiat 
against  a  man,  he  should  have  only  24  hours ;  that,  if  there  were  cause  shown  to  believe  he 
was  a  bankrupt,  a  summons  should  be  immediately  served  upon  him  to  show  cause  to-morrow 
why  he  should  not  be  a  bankrupt  ? — I  would  shape  my  answer  thus  :  provided  it  was  so  ar- 
ranged as  not  to  interfere  with  that  clause  in  the  Imprisonment  for  Debt  Bill  which  constitutes 
an  act  of  bankruptcy  after  21  days.  I  had  the  honour  of  telling  the  Attomey-Greneral 
(which  I  was  glad  to  do)  that  we  had  found  that  bill  work  without  inconvenience.  There 
was  one  case,  and  one  case  only,  where  a  party  did  get  abroad ;  but  I  believe  that  was  as  much 
our  own  fault  as  the  fault  of  the  law. 

1349.  In  your  opinion,  ought  the  commissioners  in  the  Court  of  Bankruptcy  to  have  the 
same  powers  of  pimishing  fraudulent  debtors  of  every  description  as  are  now  exercised  by  the 
Insolvent  Debtors'  Court  ? — Undoubtedly. 

1350.  In  your  opinion,  ought  the  Court  of  Commissioners  to  have  power  to  decide  in  dis- 
putes between  assignees  and  all  persons  as  to  matters  concerning  bankrupts*  estates,  the 
parties  consenting? — Certainly  ;  there  can  be  no  doubt  about  that 

1351.  In  your  opinion,  ought  a  creditor  to  be  allowed  to  prove  a  debt  against  a  debtor's 
estate  on  his  own  oath  only,  the  bankrupt  assenting,  but  there  being  no  entry  of  the  transac- 
tion in  the  bankrupt's  books  ? — Certainly  not. 

1352.  Mr.  Ckmmissianer  Law. — Would  you  disable  the  commissioners  in  every  case  from 
receiving  such  proof,  as,  for  instance,  in  cases  of  loans  of  money,  which  may  be  dishonest  or 
may  be  honest? — No;  certainly  not.  I  would  have  it  in  the  power  of  the  commissioners  to 
reject  or  admit  proof;  and  inquiry  should  be  instituted  on  the  suggestion  of  any  party,  a 
creditor  on  the  estate. 

1353.  Chairman. — It  is  in  evidence  before  the  commissioners,  and  probably  known  to 
yourself,  that  out  of  the  number  of  bankruptcies  that  come  here,  there  is  not  one  out  of  fifty 
that  is  not  at  the  suggestion  of  the  banknipt,  for  his  benefit,  and  worked  by  his  attorney  and 
by  his  firiends  as  assignees  ? — I  can  only  say  that  quite  the  contrary  is  our  experience.  I 
think  the  great  majority  of  our  commissions  are  worked  hostilely,  and  by  solicitors  chosen  by 
the  creditors.  I  believe  it  will  be  found  all  along  that  considerable  distinctions  must  be 
drawn  between  the  experience  of  parties  examined,  arising  from  the  nature  of  their  debts  and 
business :  ours,  I  believe,  are  of  a  higher  class,  and  with  different  individuals. 

1354.  You,  perhaps,  belong  to  an  association  for  the  purpose  of  punishing,  or  taking  care 
that  persons  do  not  get  through  too  easily  ? — No,  we  do  not. 

1355.  In  those  cases,  which  are  so  numerous,  where  there  are  no  hostile  creditors  acting, 
if  the  commissioner  does  not  interfere  and  inquire  into  the  proofs  himself,  either  himself  or 
through  his  officers,  there  is  nobody  to  look  aftier  fraudulent  proofs,  because  you  will  probably 
agree  that  the  creditors  very  seldom  attend  to  it,  and  there  are  very  few  instances  m  which 
they  come  forward  personally  to  overlook  the  accounts  and  overhaul  the  debts  ? — I  must  still 
leave  my  answer  as  it  was  before ;  not  rendering  the  disputing  the  debt  compulsory,  I  am 

»  content  to  leave  the  admission  of  proof  to  the  judgment  of  the  commissioner. 

1356.  Assuming  that  the  commissioner  must  act,  either  himself  or  through  his  officers,  do 
you  think  any  man  standing  in  the  situation  of  a  commissioner  would,  of  his  own  head,  at- 
tempt  to  make  any  distinction — ^that  he  would  say  to  one  man,  I  will  not  allow  your  proof  on 
your  oath  and  the  admission  of  the  bankrupt ;  and  to  another,  I  will  ? — No,  I  do  not ;  but  I 
think  that  the  distinction  might  be  fairly  left  to  the  wish  of  the  creditors,  whether  the  proof  of 
the  debt  should  be  disputed  or  not. 

1357.  Then,  for  the  sake  of  the  argument,  the  fact  must  be  taken  that  there  is  not  one  in 
fifty  hostile,  and  not  one  in  fifty  where  the  creditors  take  any  interest  at  all  in  the  matter? — 
I  must  confine  my  evidence  to  my  own  experience. 
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Bkaarimlicttt.  1358.  Mr.  Commissioner  Law, — ^Wheve  a  baakrvpt  had  borrowed  nMBey'fioMt  Sk  oen^ 

-— -  fidin^  female  relatioo,  for  instanoe,  and  no -persoBv  either  oommunioiiei;  aaaignae^  or  cteditoca, 

™^"_  *"***"  ^PP^sirod  *^  ^^^'^  2i^y  dowb*^  of  <^h«  transaction^  do  yo«  tfaiakitovf^to  be  oonnmlsorj  upm 
l!N3i'JiUu^j,l&4e.  the  commissioner  to  reject  the  proof  because  there  was  no  confirmatory  evidence  t — No. 

1359.  Chairman. — Supposing  the  creditor*^  oath  and  the  hankmptftoath.to  be  suflWent 
to  prove  the  debt,  what  security  is  there  against  fraud,  aad  agvinstthe  estateboing  robbedta 
any  extent? — I  will  giv«?  the  matter  my  beet  oottsideration ;  and  if  I  see  any  neoes^y  for 
altering  my  answer,  I  will  do  it:  there  is  great  force  in  thatwhicli  is  8MgyMted4. 

1360.  One  instance  has  occurred  of  this  kind,  which  has^  happened  to  a.commttaener  of  thie 
court.  A  case  came  before  that  commissioner  in  which  there  w«re  12,000/.  worth  of  debts 
proved  by  men  in  respectable  situations  of  life ;  one  a  bill-broker,  and.  another  a  man  wha 
Kept  a  large  hotel^  or  cofllee^house ;  they  came  with  bills  of  exchange,  promissory  notes,  and  so 
on.  The  commissioner  went  on  in  the  usual  course  to  allow  them  to  prove  their  debts.  In 
consequence  of  further  inquiry,  every  one  of  them  came  afterwards  before  the  commissioner^ 
and  on  their  oaths  declared  their  debts  were  all  fictitious*  And  in  another  instance  a  man 
came  before  the  commissioner,  who  was  said  to  be  a  rich  man.  He  came  up. to  prove  a  d^ 
of  350/.  The  commissioner  looked  at  his  bill,  and  there  was  something  he  did  not  like.  He 
said,  *'  I  am  not  satisfied  with  this ;  1  shall  require  other  evidence;  I  want  yo«r  boohs.'* 
He  was  extremely  angry,  and  said  it  was  a  very  hand  case  thatja.maiL  like  him  should  be  asked 
for  his  books  ;  he  said  he  could  not  produce  them.  The  comndssioaer  said,  then  he  must 
reject  the  bill.  He  said  then  he  would  produce  the  book»;  and,  it  being  on  a  Saturday,  he 
produced  them  on  Monday.  They  were  a  very  regukr  set  of  books.  On  referring  to  the  booksj 
the  commissioner  said,  **•  these  are  false  books,''  and  called  on  the  official  assignee  aiul  regit» 
trarto  look  at  them.  It  was  obvious,  from  their  immediate  production,  they  could  not  be 
fabricated  for  the  purpose  of  misleading  the  commissioner.  The  cenunissioQer  was  about 
to  sign  his  name  to  admit  the  proof.  The  man  got  up  and  said  he  had  great  di£Seulty  in 
getting  those  books;  that  they  were  in  the  Court  of  Chancery;  that  he  was  in  partnership 
with  his  brother,  and  his  brother  died,  and  his  wife  filed  a  bill  in  equity  against  him^and  thaut 
for  that  reason  they  were  in  the  Court  of  Chancery ;  after  iuspeeting  the  books,  the  oommis^ 
sioner  rejected  the  proof,  and  set  down  tlie  whole  of  the  books  as  a.  forgery.  Tlie  official 
assignee  then  wro'^e  to  the  attorney  of  the  wife,  and  told  her  the  books  were  forffird,  and  the 
residt  of  the  suit  was,  he  had  a  decree-  against  him.  In  the  case  of  the  12,0002.  nre  men  per* 
jured  themselires  over  and  over  affain.  If  that  rule  had  been  observed  at  that  time,  not  one  oif 
those  men  would  have  perjured  tifemselves.  If  a  rule  were  mode  that  other  evidenee  muet 
be  produced,  would  not  that  prevent  great  fraud  ? — I  shall  be  happy  to  consider  the  ques- 
tion maturely  ;  it*  is  very  important. 

,  1361.  In  another  case,  men  came  up  as  creditors  to  proi-e  thousands  of  pounds  on  bills  of 

exchange,  promissory  notes  and  warrants  of  attorney.  There  were- no  bankrupl's  boeke;  they 
were  called  upon  for  their  own  books,  and  on  their  not  being  produced^  the  commissioner 
rejected  them;  the  result  was,  that  in  twenty-four  hours  the  bankrupt  paid  20«>.  in.  the 
pound.  How  would  it  be  possible  for  the  commissioners  to  make  a  distinction,  and  say  to  one, 
"you  shall  produce  books;'*  and  to  another,  "  because  you  are  a.  banker,  we  will  not  call 
upon  you  ?  " — ^Tbere  is  a  difliculty  in  making  a  distinction,  no  doubt.  My  difficulty  is^  not 
being  a  lawyer,  whether  you  would  apply  the  rigid  laws  of  le^al  evidence  to  cases  of  this  kind, 
because  mercantile  evidence  and  legal  evidence  are  sometimes  two  distinct  things* 

1362.  The  question  supposes  the  taking  the  books  of  the  creditor^  or  even  a  cheque  that 
apjpears  to  have  gone  fairly  through  a  banking-house,  anything  that  will  afford  him  reason  to 
believe  that  it  is  dibonajide  transaction? — That  is  materia^  at  bearing  upon  the  quesUoa*  J 
will  give  the  question  my  most  serious  consideration.  My  difficulty  was,  how  far,  in  thegenend 
commerce  of  the  country,  the  nature  of  such  evidence  would  be  changed  by  the  principle  laid 
down  in  the  question. 

1383.  In  your  opinion,  onght  any  alteration  to  be  made  as  to  granting  oertificates*  Would 
you  give  the  power  to  the  commissioners  of  allowing  the  creditors  to  show  cause  agiunst  it>  or 
would  you  leave  it  as  it  is? — I  would  leave  that  as  it  is. 

1364.  Have  you  not  known  or  heard  of  instances  in  which  bankrupts  have  given  sumaof 
money  in  order  to  get  their  certificates  signed,  or  given  fraudulent  preferences? — I  have  not 
known  such  facts,  but  I  do  not  doubt  their  existence.  I  think  it  exceedingly  salutary  that  the 
creditors  should  retain  the  power  of  withholding  the  certificate,  as  they  do  now. 

1365.  On  what  ground  do  you  think  a  man  would  be  justified  morally  in  refusing  to  sign  a 
certificate  now? — ftfiinkonthe  ground  of  fraud,  or  any  gross  breach  of  confidence,  or  any 
gross  mismanagement  in  a  man's  affairs. 

1366.  With  regard  to  fraud,  as  you  have  given  your  opinion  that  the  coeamissioneis  should 
have  the  power  of  punishing  that,  that  would  take  away  the  objection  of  fraud  —the  man  ought 
to  be  punished  for  the  fraud? — ^l^es. 

1367.  Is  not  the  withholding  it  for  a  breach  of  confidence  making  a  man  judge  in  his  own 
cause? — Yes  ;  but  I  mui^  take  the  liberty  of  saying  that  in  my  experience  I  never  know. a 
case  where  creditors  have  refused  their  certificate  to  a  man  who  had  conduoted  himself 
honestly  and  properly. 

1368.  Supposing  it  to  be  the  fact  that  there  are  considerations  taken  for  signing  the  certi- 
ficate, is  it  not  desirable  for  the  creditors  that  that  should  be  prevented,  as  the  man  who  begins 
with  roguish  transactions  to  give  fraudulent  preferences  probably  will  go  further  ? — I  am 
obliged  to  shape  my  evidence  by  my  own  experience,  but  1  have  always  thought  and  felt  that, 
as  a  general  principle,  the  power  in  the  hands  of  the  creditors  of  withholding  the  certificate, 
or  of  granting  it  immediately,  is  very  much  an  incentive  to  honesty  on  the  part  o£  debtors, 
and  tends  to  sustain  the  probity  of  commercial  people  in  generaL 
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1369.  If  the  oreditora  oould  sbow  cauee  totbe  cominkdioner  ^hy  it  ^mtld  not  be  sigotd, 
would  not  that  haye  almost  all  the  tisefol  effect  ? — ^That^  with  great  deference,  would  he  in- 
▼ohring  us  in  a  trouble  and  difficulty  which  I  think  we  are  not  called  upon  to  undergo.  i^miHww  iMO 

1870.  In  your  ojrinion,  in  what  mode  ought  official  assignees  to  be  remunerated;  do  you  l'>t!i  Januwy^.witt. 
think  that  they  ought  to  be,  to  a  certain  extent^  from  a  general  fund,  or  do  you  thmk  that  each 
particular  estate  ought  to  pay ;  and  to  what  amount^  on  the  aferage,  do  you  think  «uch  remur 
Iteration  ought  to  be? — I  think,  provided  the  Bankruptcy  Court  be  not  mixed  up  withrthe 
'Fnsol vent  Debtors*  Court,  ihcbest  mode  of  providing  forthe  payment  of  official  assignees  would 
be  by  a  certain  per  centage  on  all  dividends  received  through  their  intervention — on  sdl  divi- 
dends received  on  all  estates — ^making  a  general  fund — and  tl^  leaving  it  to  the  (&cretion  of  the 
the  commissioners  to  apportion  such  remuneration  in  each  particular  case,  as  they  mi^t  dtcm 
expedient ;  but  I  would  wish  to  be  understood  as  confining  this  to  the  supposition  that  the 
Bankruptcy  Court  be  kept  separate,  (as  it  is  now,)  because,  if  the  worthless  estates  of  the  In- 
solvent Deotors'  Court  were  to  be  charged  upon  the  Bankruptcy  Court,  I  think  that  would  be 
imposing  upon  it  a  very  heavy  charge.  I  do  not  Hke  Ae  principle  of  making  the  best  class  of 
estates  pay  for  the  worst. 

1371.  Do  you  think  the  trading  interest  of  London  would  think  three  per  cent,  on  all  the 
fiinds  that  came  into  court,  an  excessive  charge  ? — I  have  not  sufficiently  considered  that 
question.  That  is  so  much  a  question  of  detail  and  calculation,  that  it  requires  great  con- 
sideration. 

1372.  Have  you  had  much  experience  of  the  country  commissions? — Yes. 

1373.  In  your  opinion,  are  they  woriced  advantageously  in  the  country,  or. do  you  think  it 
-wvaid  be  an  improvement  to  eKtend  the  London  system  to  the  counti^  7 — I  think  it  would  be 
A -decided  improvemenr  to  extend  the  London  system  to  the  country. 

1874.  "Bo  yeu  think  thai  it  would  be  right  to*requtre  from  bankrupts  that  they  should  fur« 
-tosh  e  cadi  account  for  the  last  year? — Yes. 

1375.  It  has  been  objected  that  they  sometimes  do  not  keep  books,  and  that  they  cannot 
'Ihniish  it,  but,  as  a  man  of  expesienoe  innneroanlile  matters,  is  there  any  doubt  that  any  one 
may  furnish  a  cash  account  for  one  year  pretty  nearly  right? — iThere  is  no  doubts  among  the 
das&of  deokrrs  wHh  whom  I  am  connected  it  could  be  done;  and  I  think  there  would  be  an 
advantage  in  having  the  accoont  for  a  twelvemonth.  I  have  no  objection  to  the  insisting  on 
a^bttukrupt  being' o^iged  to  give  an  account  of  the  receipts  and  payments;  there  is  this 
adranlage  in  a  cash  account,  it  .would  necessarily  involve  an  account  of  a  man's  personal  ex- 
peuowi* 

1876.  JUr.  Cmmnismntr  JDaie?*— Is  not  the  accouDt  required  pretty  well  described  in^this 
way,  by  stating  the  period  at  which  it  is  to  begin,  charging  him  with  all  property  of  all  kinds 
ttfaat  b^onged  *to  >him  at  that  period ;  and  in  the  case  of  a  trader  charging  himself  with 'the 
:dates' with  every  rewipt  of  sumshe  has  taken  since  ? — Yes. 

1877.  Chcdrmcm* — ^^In  your  opinion^  if  there  was  a  cheo^  and  expeditious  mode  of  get-iog 
ntt  iJie  property  of  dllbtors,  -would  not  that  .be  a  most  beneficial  thing  to  the  pnblic  ? — ijn- 
doubtedfy. 

1378.  Do  you  think  that  this  scheme  would  answer  that  purpose — that  in  every  case  whare 
-the  trader  chose,  he  should  have  a  right  to  summon  his  debtor  before  a  court,  such  as  that  of 
theCcfmrnissioneFs  of  Bankrupts,  and  examine  him  upon  his  eathas  to  whetherheowed  the 
.debt  or  not.  If  he  admitted,  on  his  oath,  that  he  .owed  the  debt,  tbat.cbebtor  should  be  made 
amenable  to  the  court ;  and  if,  on  the  contrary,  he  swore  that  he  did  not  .owe  the  debt,  then 
the  creditor  must  pursue  him  in  the  usual  course  of  law? — That  would  be.a  decided  benefit 

1379.  You  see  no  dlojeotion  to  .that?— *None  at  all.  I  concur  mest  heartily  in  that  pro- 
•pooition. 

T380.  Mr.  Cmnmi^twner  X^«iir»^-The  question  appears  to  amount  to  ?this,  whether  a  man 
against  whom  any  man  makes  a  claim,  should  be  compelled,  on  pain  of  imprisonment,  at 
short  notice,  to  subject- himself  to  cross  examination  as  to  that  debt? — Yes. 

1381.  Chairman, — Is  there  any  other  suggestion  you  would  make  ? — There  is  one  question » 
vrfaich  is  merelya  matter  of  form.  I  think  thercwould  be  no  advantagein  calling  this  a  Courr. 
of  Commeree,  but  rather^  perhaps,  a  disadvantage,  as  it  is  a  term  not  usually  applied  to  a 
.mixed  court  of  law  and  ccnomerce. 

13%.  Do  you  think  the  name  of  the  Court  of  Bankruptcy  makes  persons  anxious  not  to 
leome  into  it,  and  makes  men  struggle  to  keep  out  of  it,  to  the  injury  of  their  creditors  ? — No ; 
I  think  the  terror  of  the  Comt  of  Bankruptcy  desirable,  because  I  think  it  induces  parties  to 
*iBake  such  a  composition  with  their  creditors  as  shall  save  them  the  disgrace  of  a  Court  of 


1963.  You  would  retain  it  as  a  screw  ? — Yes,  as  a  moral  screw, 

1884.  If  a  nuin  ceuld  be  inmiediatety  brought  up  under  the  plan  proposed,  do  you  not 
think-that  screw  would  have  a  greater  effect  than  any  other  which  can  be  imagined? — Yes. 

1S85.  It  has  been  said,  with  regard  to  summoning,  that  it  would  be  a  harsh  measure  to  a 
debtor,  if  he  is  able  to  give  good  security  to  pay  the  debt  within  a  reasonable  time ;  would 
^heFe'be,in  your  •mind,  any  beordship  in  enacting  that,  if  he  could  not  pay  the  debt,  or  give 
-aeearity,  he  should  ^be  respensible  to  the  bankrupt  Jaws? — No:  and  I  think  it. is  desirable  to 
consider  this  point  with  re^rence  to  the  alteration  of  imprisonment  for  debt. 

iS66.  Supposing  this  speedTmode  of  getting  a  judgment,  and  getting  the  debtors  pro- 
*perty;  does  it  appear  to  you  that  there  would  be  any  sud vantage  in  continuing  imprisonment 
for  debt  in  execution? — No;  if  that  mode  were  adopted,  I  think  not.  There  is  one  matter  I 
4W«Ndd  memioQ.  I  thhik  the  general. credit vof  the  country  will  beanjured  by  the  Act  of  the 
"Sad  and  '8rd  ^  Victoria,  wbtoh  gives  validity  to  warrants  of  attorney,  under  altered 
circumstances.     In  the  wholesale  silk  and  linen    trades    we  have  an    assuciatum,  -one  ei* 
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KTMuninationg.      whose  most  important  objects  is  to  obtain  a  record  of  warrants  of  attorney,  and  bonds  and 
Mr  Thorn*  J  judgment,  and  the  usual  course,  on  ascertaining  that  warrants  of  attorney  and  bonds  and 

loth  T      **  ""***  judgments  hare  been  given,  is  immediately  to  stop  the  credit  of  the  parties  so  giving  them* 
lOtn  January,  1840.  We  have  a  great  horror  of  warrants  of  attorney,  and  preferences  of  that  kind,  as  a  general 
principle,  the  trader  destroys  his  credit  by  giving  a  warrant  of  attorney,  or  a  bond  and  judg- 
ment.   That  Act  has  rendered  it  the  more  necessary  to  have  a  prompt  act  of  bankruptcy. 

I  have  given  my  best  consideration  to  the  proposed  alteration  in  the  evidence  to  be  tendered 
and  received  in  proof  of  debts  in  bankruptcy,  and  I  adhere  to  the  opinion  that  further  proof 
than  is  now  the  usage,  need  not,  in  all  cases,  be  required;  but  that  the  commissicmer  may 
decide  on  such  necessity  either  on  the  motion  of  any  creditor  interested  in  the  estate,  or  on  his 
own  judgment  of  the  merits  of  the  case* 

[  The  Witness  mthdreit] . 


Tuesday,  14th  January,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr,  Joseph  Maynard  examined. 

Mr.  Joseph  May-        1387.  Chairman. — You  are  a  solicitor  ? — I  am. 

Mwl*  1388.  Some  questions  have  been  sent  to  you? — ^There  have. 

14th  January,  1840.  1389.  In  your  judgment  would  it  be  advantageous  to  the  public  that  the  estates  of  insol- 
vents and  bankrupts  should  be  administered  under  the  same  system  of  law? — My  feeling 
would  be  that  the  business  of  the  Bankrupt  Court  is  sufficient  to  occupy  the  court  which  at 

!)resent  administers  it ;  I  allude  to  the  Court  of  Commissioners ;  and  I  do  not  myself,  I  con* 
ess,  see  any  advantage  to  be  derived  by  uniting  the  two  jurisdictions.  I  have  always  looked 
upon  the  practice  of  the  two  courts  as  totally  distinct,  and  my  own  feeling  is,  that  it  would  be 
desirable  that  they  should  continue  so. 

1390.  In  your  opinion  would  it  be  advantageous  to  the  public  that  in  all  cases  a  creditor 
should  be  enabled  to  summon  a  debtor  before  the  commissioners,  and  examine  him  upon 
oath,  as  to  whether  he  owed  the  debt  or  not,  and  if  he  owed  the  debt,  that  he  should  be  made 
amenable  to  the  power  of  the  court ;  if  he  denied  the  debt  on  his  oath,  that  then  the  creditor 
should  proceed  as  now  in  the  Courts  of  Westminster  7— >I  think  there  is  considerable  difficulty 
in  giving  any  court  the  power  to  summon  any  one  to  it,  and  put  him  to  his  oath  whether  h^ 
owes  the  debt  or  not. 

1391.  The  creditor,  of  course,  would  have  to  make  an  oath  first  of  the  debt  as  due  ?— -I 
think  there  are  a  variety  of  cases  in  which  the  ends  of  justice  would  be  attained  by  adopting 
that  course,  but  I  think  there  are  also  a  mat  variety  in  which  a  greater  injustice  might  be 
done,  and  I  should  not  be  disposed  myself  to  alter  the  present  system  for  the  sake  of  an 
equivocal  chance  of  doing  more  justice  at  the  risk,  as  it  appears  to  me,  of  a  certain  injustice  to 
the  parties  to  a  certain  extent. 

lo92.  Have  the  goodness  to  state  any  case  in  which  it  appears  to  you  that  injustice  could 
be  done  under  the  circumstances? — I  think  there  are  cases  where  the  liability  of  the  party 
summoned  to  pay  the  debt  might  be  so  far  a  matter  of  doubt  as  not  to  make  it  quite  fitting 
that  a  man  should  pledge  his  oath  that  he  did  not  owe  the  debt,  at  the  same  time  that  he 
would  be  fully  justified  in  disputing  it. 

1393.  Supposing  he  were  to  say  that  he  was  informed  and  believed  he  had  a  legal  defence^ 
would  that  get  rid  of  your  objection  ^ — I  think  it  would  go  a  long  way  towards  it ;  of  course  at 
the  present  moment  there  is  no  tribunal  having  the  power  to  admmister  any  such  question  ; 
there  is  no  such  process  at  the  present  moment. 

1394.  It  haaoeen  tried  to  a  certain  extent  in  this  court? — I  understood  the  question  to 
apply  not  to  parties  owin^  debts  to  the  bankrupt  estate  but  generally. 

lo95.  It  has  been  tried  here  by  persons  owing  debts  to  bankrupt  estates  ? — In  the  Court  of 
Bankruptcy  I  know  that  system  has  been  pursued  with  great  advantage,  but  there  the 
official  assignee  has  before  him  all  the  books  of  the  bankrupt,  and  has  the  means  of  satisfying 
his  own  mind  that  the  party  whom  he  desires  to  have  summoned  does  owe  the  debt ;  but  if  a 
wide  range  is  to  be  given  to  every  man  who  chooses  to  claim  a  debt  to  bring  the  party  befoce 
the  court,  and  make  him  swear  to  the  fact,  it  appears  to  me  that  there  is  danger  in  conceding 
that  to  every  member  of  the  community,  good  or  bad.  The  present  system  now  of  recovering 
debts,  cenerally  speaking,  I  should  say  is  not  a  dilatory  one. 

139o.  What  is  the  expence  of  recovering  a  debt  now  ? — Speaking  personally,  we  are  in  one 
shape  or  other  employed  to  recover  a  great  many  debts ;  I,  perhaps,  may  say  for  myself,  my 
object  and  desire  always  is  to  recover  the  money  at  the  least  expence  to  tne  creditor,  and  with 
the  greatest  consideration  that  it  is  in  my  power  to  give  to  the  debtor ;  and  it  hardly  ever 
happens  to  me  in  the  case  of  a  party  not  denying  the  debt,  but  not  paying  it  for  want  of  means 
or  want  of  time,  that  I  have  in  such  a  case  to  go  to  a  jury.  I  should  say  that  on  the 
average  in  cases  where  I  am  able  to  recover  the  debt,  the  costs  ultimately  incurred  hardly 
ever  exceed  15/.,  and  I  think  they  seldom  come  to  so  much. 

1397.  Supposing  the  debtor  a  dishonest  man,  how  long  may  he  delay  his  creditor? — He 
may  delay  his  creditor  no  doubt,  and  that  is  increased  by  the  abolition  of  the  power  of 
arrest. 

1398.  Mr.  Commissioner  Law. — It  has  been  contended  that  the  power  of  cross-examiniag 
a  debtor  against  himself  already  exists  in  the  Commissioners  of  Bankrupts  ? — ^It  has  been 
exercised. 
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1399.  Has  it  not  been  exercised  under  the  clause  which  gives  power  to  examine  parties  Eiaminttioni. 
supposed  to  have  property  of  the  bankrupts  ? — It  is  under  that  clause.  

1400.  Are  you  prepared  to  extend  the  powers  of  that  clause  to  all  cases  where  parties  are  Mr.  Joseph^ay- 
not  bankrupts  ? — I  am  not,  certainly.  «•»! 

1401*  Mr.  Ellin. — What  objection  will  there  be  to  extending  and  applying  the  same  prin-  14th  Januaiy,  1840* 
ciple  if  correct  to  all  parties? — I  have  taken  the  liberty  of  stating  one  distinction,  that  in  all 
cases  of  bankruptcy  where  parties  are  brought  before  the  court,  the  power  there  is  fairly 
exercised,  inasmuch  as  the  assignee  has  the  books  of  the  bankrupt  to  refer  to,  and  every 
opportunity  of  referring  to  the  bankrupt  himself,  and  it  is  on  that  he  applies  for  a  summons 
to  the  debtor.  Independently,  therefore,  of  the  inconveai^ce  and  injustice  which  might  be 
done  by  unnecessary  applications  of  that  sort,  I  have  alsp  very  considerable  doubts  whether 
it  is  expedient  to  put  it  m  the  power  of  any  person  or  creditor  to  exercise  so  summary  a  remedy. 
I  feel  quite  confident  the  consequence  of  that  would  be  that  individuals  who  are  more  active, 
or  who  get  more  information  of  a  man's  means,  will  get  an  undue  advantage,  or  that  the 
moment  a  man  is  under  some  temporary  embarrassment  he  will  be  knocked  up  and  destroyed^ 
because  he  will  be  called  upon  to  pay  at  a  moment's  notice,  when  by  a  little  delay  he  might 
be  able  to  do  it  without  inconvenience.  It  rarely  happens  to  me,  where  I  have  to  recover 
a  debt,  that  I  do  not  either  at  once  give  it  up  as  hopeless,  or  recover  it  at  a  very  small  expense^ 
and  comparatively  little  delay,  by  exercising  a  fair  forbearance  to  the  party. 

1402.  Do  you  not  obtain  that  debt  for  the  party  who  has  better  means  of  information^  or 
more  activity  than  the  other  creditors ;  and  is  not  that  just  as  applicable  as  if  you  had  the 
power  of  summoning  that  debtor  at  once  before  you,  upon  the  application  of  a  single  creditor, 
and  making  him  answer;  or  if  he  did  not  choose  to  answer  on  questions  put  to  the  satis- 
faction of  the  court,  take  it  as  evidence  that  he  did  owe  the  debt ;  what  advantage  would  a 
creditor  taking  that  course  have  over  a  man  who  takes  a  prior  course  to  the  other  creditors, 
and  obtains  his  debt  ? — I  am  not  at  all  prepared  to  admit  that  in  any  of  the  cases  to  which  I 
have  alluded  where  the  debt  is  recovered  by  resort  to  legal  proceedings  the  party  exercising 
his  ri^ts  in  that  way  does  get  an  advantage  by  means  of  better  information  than  the  rest  of 
the  creditors,  I  think  not,  and  independently  of  that  I  think  that  there  is  a  disadvantge  in  put- 
ting a  man  immediately  into  the  hands  of  the  law,  because  I  presume  that  if  a  commissioner 
thought  the  debt  was  owing,  he  would  have  the  power  of  ordering  execution,  or  the  end  is  not 
attained. 

1403.  Do  not  you  think  if  a  debt  be  really  owing,  the  course  by  the  immediate  summons 
of  the  party  of  compounding,  securing,  or  paying  the  debt  without  an  expense  of  15/.  which 

Jou  spoke  of,  would  be  a  decided  benefit  to  the  rest  of  the  creditors,  inasmuch  as  that  would 
e  saved  ? — If  the  result  of  such  a  summons  were  to  be  the  compounding  of  the  debt,  or  the 
giving  time  for  it,  or  any  arrangement  of  that  kind  to  the  debtor,  I  should  say  it  was  desirable 
to  save  the  expense  to  which  I  nave  alluded,  but  I  should  imagine  that  persons  resorting  to  a 
summons  which  entitled  them  to  immediate  execution,  would  be  just  the  persons  who  would 
insist  upon  having  it. 

1404.  CAoirmo/i.— Do  you  think  it  would  be  advantageous  to  the  public  that  a  debtor 
should  be  enabled  to  make  a  cession  of  his  property  when  he  feels  himself  insolvent,  and  submit 
hinoself  to  the  court  ? — I  should  say  most  undoubtedly — and  that,  I  think,  is  very  nearly  the 
state  of  the  law  at  the  present  moment 

1405.  Mr.  Ellis. — Is  not  a  non-trader  obliged  first  to  pass  through  the  Insolvent  Debtors' 
Court,  and  to  remain  some  time  in  prison  ? — I  know  very  little  about  the  Insolvent  Debtors'  Court, 
but  my  impression  is  that  the  necessity  for  staying  in  prison  has  been  in  a  great  measure  done 
away  with  by  finding  security — but  1  am  not  at  all  conversant  with  the  practice  of  the  Insol- 
vent  Debtors'  Court,  and  I  should  say  my  suggestions  arise  wholly  from  my  practice  in  bank- 
ruptcy. 

1406.  Can  you  assign  any  good  reason  why  a  man  who  desires  to  cede  the  remnant  of  his 
property  should  not  be  able  to  do  so  at  once  without  the  delay  of  going  through  the  In- 
solvent Debtors'  Court?— On  the  contrary,  I  beg  to  say  I  accede  to  any  method  by  which 
that  could  be  immediately  obtaii]^  My  impressbnis,  that  to  a  certain  extent  it  already  exists. 

1^.  Mr.  Camwusaion^r  Law. — Do  you  allow  that  a  gentleman,  or  any  other  person  not 
within  the  bankrupt  laws  should,  by  having  recourse  to  what  is  called  a  ce^io,  secure  the 
ultimate  benefit  of  such  proceedings  to  himself  where  there  are  no  bona  to  give  up  ? — I  am 
not  prepared  to  say  that  a  man  who  has  nothing  to  give  up  should  be  permitted  to  take  advan- 
tage of  the  proceeding  called  cession,  which  implies  ^at  he  has  something  to  give  up,  and 
which  I  understand  to  be  the  consideration  for  the  remedy  he  obtains  by  the  cession, 

1408.  Do  you  think  it  good  policy  that  the  law  should  provide  a  facility  for  persons  not 
traders  to  seek  at  their  own  convenience  the  wiping  out  of  their  debts? — Not  speaking  from 
experience,  I  can  only  speak  firom  general  principles,  I  should  say  that  the  facility  atforded 
to  persons  by  means  of  the  Insolvent  Debtors'  Act  may  be  made  the  medium  of  great  injustice 
to  their  creditors ;  at  the  tame  time  I  can  hardly  conceive  a  system  which  would  not  be  open 
to  objection  on  one  side  or  the  other,  be  it  what  it  may. 

1409.  You  do  not  probably  see  much  diflFerence  between  a  man  having  nothing  to  give  up 
and  having  10/.,  20/,,  or  30/.? — No,  of  course  it  b  diflScult  to  define  the  state  of  a  man  who 
has  nothing  to  give  up ;  it  is  a  misnomer  to  say  he  makes  a  cession. 

1410.  Robably  you  think  it  would  be  very  easy  if  a  gentleman  having  debts  to  the  amount 
of  thousands  of  pounds  wished  to  have  recourse  for  his  own  advantage  to  some  such  process 
as  has  been  alluded  to,  to  get  his  friends  to  subscribe  a  few  pounds  just  to  enable  him  to  say 
that  he  was  not  utterly  without  bona  cedenda  ? — Of  course,  if  there  were  a  necessity  for 
having  something  to  give  up,  one  cannot  doubt  that  there  would  always  be  something  forth- 
coming on  the  part  of  the  party  desiring  to  have  the^benefit  of  the  discharge. 
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Bxaminations. 

Mr.  Josf  ]{>h  May- 
nkrd. 


141 1 .  Chairman. — In  your  opinion  cragbt  the  Court*  of  the  Commissioiters  of  BanknrpCEi  to 
have  the  power  of  punishing  contempts  in  a  summary  way,  like  the  other  eotirte  in  West- 
minster Hall? — In  my  opinion  the  Courts  of  Bankruptcy  ought  to  hare  the  same  poii^tr  as 
the  Courts  of  Westminster  Hall.     I  perhaps,  however,  nmy  he  permitted  to  explain  exactW 

r4th  Jaiiuai7»1840.  what  I  mean,  knowing  of  course  that  that  subject  has  been  somewhat  discussed.  fWth 
deference,  I  should  say  that  I  should  not  liken  the  sittings  of  a  commissioiier  singly  in  \m 
own  court  as  at  present,  to  the  sittings  of  the  Courts  at  Westminster  Hall.  I  rather  tthm 
them  to  the  sittings  of  the  judges  of  the  courts  at  Westminster  at  chambers,  or  to  the  sittings 
of  masters  in  chancery  at  their  chambers ;  neither  of  whom,  I  believe,  have  the  power  of  » 
summary  commitment,  and  it  does  not  strike  me  that  that  power  should  be  given  to  a  com- 
missioner sitting  alone  in  his  court  as  at  present ;  but  the  Court  of  Bankruptcy  so  called,  how-* 
ever  constituted,  I  should  conceive  ought  to  have  the  same  power  as  the  eonrts  at  West- 
minster. 

1412.  Mr.  Commissioner  Law, — Cmnot  a  judge  at  chambers  eoonnit  a  drunken  fellow  who 
is  behaving  ill  before  him  ? — I  believe  a  judge  at  chambers  hm- not  the  piwcT  of  committnig, 
nor  a  master  in  chancery ;  the  remedy,  I  conceive,  is  to  turn  the  man  cmt,  which  a  commit 
sioner  would  exercise  the  same  as  any  other  functionary. 

1413.  If  a  judge  at  chambers  has  not  that  power,  do  not  you  think  that  h  is  irate  ke  had  ? — 
I  am  not  prepared  to  say  that,  because  the  system  has  worked  well  so  many  years,  that  I  do 
notthink  any  necessity  for  the  alteration  has  appeared. 

1414.  Chairman. — In  the  case  of  judges  at  chambers,  supposing  the  kvw  to  be  as  you  state 
it,  and  in  the  case  df  inasters  in  chancery,  it  rarely  happens  Ifaat  the  party  htmeeif  is  hvfcpre 
them,  but  counsel  or  attorney,  generdliy  ? — before  the  judge  1  should  iMiik  almost  iw^nriaUy 
only  attorney  or  coimsei;  befm-e  masters  in  chatrcery,  probably  parties  attend  a  Ihtle  tlMm- 
aelves,  but  not  to  aiiy.great  decree. 

1415.  In  the  Court  of  'Bankruptcy  youare  well  aware  that  the  eotmiiis6iSiiiei'&  are  brougkt 
into  contact  with  firaudulent  bankrupts,  fraudulent  debtors,  persons  attemptiBg'to  prove  frau- 
dulent debts,  and  all  in  a  state  of  great  excitement  to  a  degree  not  to  be  found  in  any  other 
court  in  the  kingdom  ? — It  is  the  fact  of  the  great  excitement  which  is  likely  to  arise  from  the 
bringing  together  of  persons  of  that  class,  which  makes  roe  hesit«le  in  giving  -the  power  of 
commitment,  which  I  think  never  ought  to  be  exercised  when  parlies  are  in  a  state  of  ex- 
citement. 

1416.  In  your  opinion,  ought  not  the  Courts  of  Comraissioiiers  to  be  courts  of  record,  and 
should  they  no^have  in  the  first  instance  all  the  powers  now  exercised  in  bankruptcy,  sofc^ect 
to  appeal  in  the  same  way  that  the  Court  of  Review  has  ? — I  thMc-most  deetdedly  so, 

1417.  In  your  opinion,  ought  a  person  appealing  from  the  judgment  of  the  eommisssoners^ 
give  good  security  to  perform  the  judgment  of  the  court  and  to  pay  the  costs  of  apjind  ? — I 
should  be  disposed  to  leave  that  in  the  discretion  of  the  commissioner,  according  to  whether 
he  gave  the  party  leave  to  appeal  without  that  safeguard  or  not.  1  would  give  the  conamb- 
sioners  the  power  of  exercising  a  discretion  upon  that  subjecl. 

1418.  In  your  opinion,  ought  all  the  proceedings  to  commence  in  the  Court  of  Commissioners, 
the  fiat  and  everything? — I  do  not  see  much  utility  in  their  conmwncing  as  they  do  now ;  it 
is  within  my  knowledge  and  experience  undoubtedly  that  great  expense  arises  from  little 
clerical  errors  being  made  in  taking  out  fiats,  and  the  necessity  of  goinjg  to  the^uperior  court 
for  the  purpose  of  rectifying  it,  which  I  take  for  granted  would*be  avoided  if  the  proeetding 
originated  here,  as  the  application  would  be  made  to  the  court  en  the  s|)Ot  without  inonrtag 
that  expense. 

1419.  In  your  opinion  ought  a  person  to  have  an  opportunity  of  showing  eanse  before  die 
is  made  a  bankrupt  ? — ^^I  should  say,  certainly  not. 

1420.  In  your  opinion,  ought  the  adjudication  to  be  final  unless  the  bankrupt  appeated 
against  it  within  a  certain  period  ? — Yes  ;  I  think  that  would  be  a  vtryiMef  ul  previsioii. 

1421.  Do  you  think  that  it  ought  to  be  final  on  everybody  that  a  bankrupt  might  Iumpo  : 
if  he  had  been  solvent  ? — I  ^ould  say  certainly. 

1422.  Mr,  Commissioner  Law. — Alluding  to  the  questven  of  notice,  dees  your  experii 
point  out  to  you  as  the  principal- act  of  bankruptcy  now  used,  that  whieh^was  given  by  the 
Act  of  last  year  of  twenty-one  days? — No;  I  should  say  not. 

1423.  Does  not  that  arrangement  in  a  great  measure  resognnse  tlie  principle  of  giviag  -the 
bankrupt  notice? — No;  1  tnink  not.  I  understand  that  enactment  to 'be  in  the  place  of 
the  lying  m  prison  for  three  weeks,  tfhich  was  the- old  law- when  the  right  of  arrest  for  debt 
existed. 

1424.  Is  not  the  notice  prescribed  bythat  dause  in  effect  a'notice  to  a  man  thatiif  4i»does 
not  pay  or  give  securitv  for  a  certain  dcht  he- will  be  wiede  bankrupt? — To- a  eeitoin  egatent  it 
is,  but' I  do  not  even  then^ conceive  that  that  gives  'him  the  means  of  weting  what  I-uader^ 
stand  to  be  the  proposition  put  to  me,  namely,  whether  the* party  should  not  giwe  each  anotive 
to  a  man  of  the  intention  of  making  him  bankrupt  as  sliould  emMe  him  to-resiet  the  bank- 
ruptcy before  the  tribunal  who  had  to  adjudicate  upon  it. 

1425.  Inasmuch  as  the  a:fBdarit  that  is  served  mider  that  clause  hasgi*en*the  Covtt  of 
Bankruptcy  the  security  alluded  to  in  the  course  to  be  pursued  by  the -CoomripsiMwrs  in 
Bankruptcy,  does  not  that  new  law  to  a  certain  extent  recognise  or  imtrodnte  the  yijutiple  of 
notice  to  a  man  that  proceedings  are  going  on  to  make  himfi  bo#ifcrupt  ?^-I  do  not  myaelf  so 
look  at  it,  I  do  not'thiak  the  proceeding  b3r  notice  under  the  Act  gi¥es  the  patty  oi^  tfieahei 
notice  of  an  intention  to  make  him  a  bankrupt  than  arrestmg  him  before  did,  where  if  he  did 
not  give  bail,  the  lying  In  prison  would  be  an  act  of  bankruptcy ;  and  I  have  alwa^ns  looked 
upon  the  one  as  a  substitute  for  the  other.  I  understood  that  to  have  been  the  meaning,  that 
whereas  before  you  arrested  and  got  bail ;  now  you  get  seonrity  witheut  arreatiiig.     1 1 
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9U>od'thei>b)eet  of  that  daose  to  h^  to 'give  a  seounCy  without  subjeetiiig  the  party  to  personal 
iseoorenienee^ 

1486.  Was  not  it  also  expreaely  intmded  a»  substituting  a  really  easy  practicable  act  of 
bankiTiptcy,  when  tii» other,  which  wa* very  much  U8ed>  was  taken  away? — ^Yes;  I  under- 
stand it  to  be  the  same  aet  of  bankruptcy  in  aubstanGe,  divested  of  the  lying  in  prison,  which  ^^ ^■■•■l^  -IWa; 
was  the  consequence  of  an  arrest  now  abi^shed. 

1437.  Chairmanx — Are  you  of  opiaion  that  the  Commissioners  in  Bankruptcy  ougfatlo  have 
the  same  power  of  punishing  fraudulent  debtors  as  is  now  exercised  by  the  Inswrent  Debtors* 
Court? — I  am  net  prepared  to ^say  whether  the  same  powers  can  be  given  to  them,  but  I  think 
it  would  be  very  useful  if  the  Commisaioners  in  Bankruptcy  had  in  some  way  or  other  the 
means  of  punishing'  such  bankrupts  as  they  may  believe,  or  the  creditors  may  show>  to  be 
fraudulent  banfarupts*     How- that  is  to  be  done  is  not  to  my  mind  very  easily  solved, 

1^28.  In  your  opinion,. ought: any  alteration fto  be  made  as  to  the  granting,  of  certificates; 
iviwdd  you  allow  the  conmissioneni-to  grant  them,  giving  opportunity  to  the  creditors  to  show 
eanse  against- them,  or  would  yoa.liave  that  continue  as  it  is? — My  feeling  with  regard  to  the 
certifieate  is,  that  instead- of  bmng,  as  in  theory  it- is  understood  to  be,  a  mere  oertificate  that 
tiie  party  has  conducted 'hinEiS(*lfpfopei*ly  since  he  became  bankrupt,  if  it  could  be  made  to 
d4»peiid  upon  hew  he  conduoted  mniself  before  he  became  bankrupt,  it  would  in  a.  great  mea^ 
sure  meet"  the  notion  I  have  thrown  out  in  answer  to  the  previous  question^  I  know  in  practice 
tllBl'  a  certificate  isr  constantly  made-  the  test  of  a  man's  previous  conduct^  and  not  as  it. pro* 
fesses  to  be,  of  his  conduct  since  his  bankruptcy;  and  I  think  the  principle  is  a  correct  one, 
tba*  the-  be^fit&  derived  irom  the  certificate  should  he  giv^i  to  those  who  have  conduoted 
tfaemsetves  wdil  previous^  to-  the  bankruptcr^i,  and  not  merely  to  those  who  have  eiven  a  true 
aecomit  when  they  were  bankrupt ;  and  I  thuds  if  a  party  were  prevented  having  his  certificate 
at  all  until  after  a  certain  delay,  that  delay  to  be  settled  by  the  commissioners  when  his  conduct 
imr  umotisfactory,  tiiait  would  to  aiconsideraUe  extent  attain  the  «id  which  I  think  o^^  to 
be- arrived  ati 

1429*  Da  you  think  the  bankrupt  ought  to  beprote(^;ed  from  arrest,  supposing:  t  he  impri* 
sonment  for  debt  continued,  for  the  twenty-one  days  which  took  place  befoie^  the  affirmance 
of  tbecertifieate ? — I  thiidc b9 certitnlyw 

1480.  Are  you  acquainted- witlkthe  manner,  in  whioh^  bankruptcies  are  administered  in  the 
eeuntry,  and,  if  so,  in  your  opinion,  are  they  administered  with  advantage  to  the  public  ? — One 
httB-a  general  impression  that  in  the  adminiatration  of  country  bankmptoies  the  estates  are 
much  less  productive  than  they  are  if  administered  in  town.  I  know  that,  that  is  the  universai 
feeling  of  all  the  oommeroial- and  trading  part  of  the  community  in  the  metropolis.  I  have 
had  a  good  deal  ta  do  with  coimtry.  cemmissbns^  but  it  haa  ffenemlly  been,  with  a^  view  to-pre- 
viKQt' their  being  so.  I  would  take*  the  liberty  of  o&ring.the  only  suggestion  which  occurs  to 
me  upon  this  subjeet,  that  the  alteration  whidi  has.  taken  place  in  the  system,  which  prevents 
London  creditors  havmg  a  town^ fiat  against. thrtr  debtor  residing,  at  a  certain  distance  from 
London,  has  been  exceedingly  prejudicial.  I  have  known  cases^  in  which  it  was  quite  manifest 
ihst  the  interests  of  the  estate  would  be  matly  saerifioed  if  administered  in  the  country,  where 
applications  to.  have  a  town  fiat^  though  bacl^  by  what  appeared  to  me  the  strongest  possible 
grounds^  have  been  refused^  In  nmiy  country  bankruptcies  the  residence  of  a^  party  has 
nothing  to  do  with  the  questiea  where- his  creditors  are;  and. in  many  instances  they  are  all 
injLondon,  though  the  debtor  mv^  happen^  to  reside  in  the  country.  I  think  whatever  objec- 
tioiie  there  may  be  to  the  praetice  in  batdiruptey  in  the  oountry,  they  would,  as  far  as  London 
m^iare  concerned,  be  in  a  great  measure  removed,  if  they  were  permitted,  as  before,  to  take 
out  London  fiats  against  their  debtor  where  they  thengbt  proper  ta  do  so* 

1481.  In  your  opinion,  in  what  mode  oaght  oiBeial  assi^ieeB  to  be  renwneiated,  viphether 
from  a  commission  on  each^pavtieuler  estate,  and  to  what  amottnt,.or  out  of  a  joint  fimd,  and 
to  what  amount  ? — I  am  not  myself  prepared  tO'  find  any  fftult  with  the  present  mode  of 
remunerating  official  assignees.  There  is  no  doubt  that,  in  particular  cases,  they  may  earn 
their  money  with  some  facility ;  but  in  such  cases^.on  the  other  hand,  the  creditor  filets  a  good 
dividend,  and  with  equal  facility ;  and.  I  know  cases  in  which  they  have  a  vaist  deal  of  trouble 
and  very  little  pay,  and  I  see  no  tangible  mode  of  creating  any  g^eral  fund  for  the  payment 
of  them,  which  should  be  wholly  independent  of  the  question  of  the  amount  of  each  estate 
administered.  If  they  were  to  be  put  on  a  salary,  it  appears  to  me  that  would  deprive  the 
creditors  of  one  great  benefit  they  now  have,  namdy,  the  stimulus  given  to  them  to  make  the 
best  they  csoi  of  an  estate,  on  account  of  the  per  centage  they  obtain  by  that  means ;  and  I 
think  if  official  assignees  were  salaried  officers,  their  great  utility,  which  exists  at  the  present 
moment,  woidd  belost. 

1432.  In  your  opinion,  ought  official  asugnees  to  be  parties  to  suits,  but  not  liable  for 
damages  or  costs,  except  in  respect  of  their  own  aots  ?— *In  my  opinion,  it  would  be  better  to 
lesve  them  out  altogether,  except  in  respeet  of  matters  which  may  have  s^risen  subsequent  to 
their  appointment,  and  in  which,  therefore,  they  may  have  taken  a  part. 

1433.  If  they  are  made  parties,  ought  they  to  be  made  liable  for  damages  or  costs,  unless 
for  any  act  they  have  done  themselves?-— As  to  that,  of  course  the  liability  would  only  attach 
in  the  event  of  a  want  of  funds  in  the  estate  to  which  they  happ^i  to  be  <^cial  assimiees.  I  do 
not  see  exactly  why  they  should  be  relieved,  if  they  are  niade  parties^  from  the  personal 
responsibility  which  attaches  to  other  assignees,  upon  whom  I  think  the  hardship  of  the  case 
is  equally  great,  but  I  would  leave  the  official  assignee  out  altogether. 

1434.  Mr,  Commissianer  Law, — Do  you  mean  that  you  would  make  him  an  officer  with 
the  powers  he  now  hce  without  having  the  title  of  the  estate  in  him  ? — Elxactly  so. 

1435.  Chairman.— Do  yoti  think  it  woukl  be  advantageous  that  all  the  costs  in  bankruptcy 
sfaouU  be  taxed  in  London  ? — I  think  it  would  be  very  desirable  if  uniformity  could  prevail  in 
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Bxanunations.      ^hg  taxation  of  costs  in  town  and  in  the  country.     To  a  certain  extent  I  think  there  would  be  a 

Mr.  Joseph  May-    ^^^ulty  in  the  taxation  of  costs  by  parties  who  had  no  knowledge  of  the  proceedings  which 

nard,  g^^^  ^^^  ^o  them.     I  think  there  is  a  convenience  in  the  costs  being  taxed  by  those  officers, 

14th  January  1840.  ^^™^^y>  ^he  commissioners,  who  themselves  know  what  business  has  really  been  transacted; 

but,  on  the  other  hand,  an  uniformity  in  the  allowance  of  costs  would  be  desirable,  and  that 

would  be  best  attained  by  having  them  all  taxed  in  town. 

1436.  You,  probably,  would  think  it  right  that  all  the  London  costs  should  be  taxed  by 
two  or  more  officers  ?     I  think  so. 

1437.  Mr,  Commissioner  Law, — Should  you  approve  of  the  dividends  in  the  country  com- 
missions being  paid  in  London,  that  the  net  sum  found  applicable  to  dividends  should  be 
remitted  to  London,  whereby  there  never  would  be  any  asking  for  unclaimed  dividends  ia  be 
paid  into  court,  inasmuch  as  they  never  would  have  been  out  of  court? — I  do  not  attach  much 
importance  to  the  question  of  unclaimed  dividends ;  on  the  contrary,  I  think  that  injustice  is 
done  under  the  new  system  that  has  been  adopted,  of  the  court  claiming  them,  and  not  giving 
the  creditors  tlie  benefit  they  used  to  have  of  having  the  unclaimed  dividends  divided  among 
themselves.     I  should  not  myself  recommend  aiwthing  which  went  to  increase  that  mischief. 

1438.  The  question  applies  mainly  to  the  difl&rence  between  having  those  unclaimed  divi- 
dends  in  a  safe  public  custody,  and  their  being  in  the  chance  custody  of  some  person  in  the 
country,  sometimes  the  solicitor,  sometimes  the  assignee  ? — Suiting  my  answer  to  that  view  of 
the  question,  I  should  think,  certainly,  the  deposit  in  the  office  in  town  would  be  a  pref<»rable 
deposit  for  such  dividends. 

1439.  The  question  assumes  that  there  is  most  perfect  fieu^ility  of  the  party  to  whom  it  is 
due  at  any  penod  of  time  getting  it  on  demand,  as  now  in  the  Insolvent  Debtors'  Court  ?-— I 
think  there  can  be  no  question  but  that  unclaimed  dividends  should  be  placed  in  the  most  safe 
place  of  deposit. 

1440.  Are  there  not  two  advantages ;  one,  that  if  ever  asked  for  by  the  owner,  he  is  sure  to 

S5t  at  them ;  and,  if  never  asked  for,  the  interest  is  better  applied  to  some  public  purpose 
an  to  the  use  of  that  person  who  may  accidentally  have  them  in  his  possession? — Yes;  there 
are  no  doubt  botli  those  advantages. 

1441.  Chairman. — Are  there  any  further  suggestions  which  occur  to  you  ? — I  see  there  is 
a  question,  whether  when  there  is  no  evidence  but  that  of  the  creditor  and  the  bankrupt,  a  debt 
ought  to  be  admitted  to  be  proved.  I  think  it  would  be  very  hard  upon  a  creditor  not  to  give 
effect  to  his  oath,  subject  to  his  being  called  upon  to  answer  if  there  is  any  question  that  it  may 
be  thought  right  to  put  to  him  to  test  his  veracity. 

1442.  Suppose  the  bankrupt  a  rogue,  and  that  he  has  friends  who  are  roeues,  and  that  they 
choose  to  come  to  prove  debts  against  him,  what  check  is  there  by  possibility  up<m  such  proof 
unless  it  be  requiring  further  evidence  ? — ^To  a  certain  extent  there  is  a  check,  I  think,  at 
present  in  the  breast  of  the  commissioner,  because  if  the  existence  of  a  debt  be  doubted,  the 
party  claiming  to  prove  it  may  be  subjected  to  that  species  of  examination  which  may  raise 
a  sufficieat  suspicion  to  induce  the  commissioners  to  reject  it,  if  not  supported  by  other 
evidence ;  but  I  look  upon  it  rather  as  an  extreme  case,  and  m  applying  tne  rule  1  should 
look  to  the  great  variety  of  cases  to  which  I  do  not  consider  that  objection  to  apply. 

1443.  Are  you  aware  what  proportion  of  bankruptcies  are  issued  at  the  request  of  the 
bankrupt,  and  what  proportion  are  issued  hostilely  ? — I  have  no  means  of  knowing  that 

1444.  Supposing  there  were  fifty ;  one  hostile,  and  all  the  rest  at  the  wish  of  the  bankrupt, 
what  possible  check  is  there  upon  fraudulent  debts,  except  by  the  commissioners  as  the  officers 
of  the  court  interfering? — I  do  not  consider  that  the  circumstance  of  the  bankruptcy  b^ng  at 
the  wish  of  the  bankrupt  at  all  involves  the  proposition  that  therefore  it  is  a  fraudulent  one. 

1445.  The  question  does  not  assume  that,  but  that  if  it  be  a  fraudulent  one  there  is  nobody 
to  protect  the  interest  of  the  creditors  ? — ^I  should  have  supposed  the  question  to  assume  that 
those  forty-nine  required,  prima  facie^  the  extra  protection  of  calling  upon  the  creditor  to  sup- 
port his  debt. 

1446.  Mr,  Ellis, — Can  you  conceive  a  case  of  debt  to  exist  under  ordinary  circumstances 
in  which  a  man  could  not  give  some  collateral  proof  of  its  existence  ? — I  think,  in  all  proba- 
bility, he  would  be  able  to  give  some  collateral  proof,  but  looking  practically  to  the  way  in 
which  bankruptcy  business  is  conducted,  and,  as  far  as  my  experience  goes,  the  comparatively 
small  number  of  cases  in  which  the  debt  is  a  fraudulent  one,  it  appears  to  me  that  it  would 
unnecessarily  very  much  increase  the  inconvenience  of  creditors,  in  coming  here  to  prove  debts 
if  they  were  compelled  to  bring  witnesses  to  corroborate  their  own  oath,  where  there  was  no 
ground  to  question  their  veracity. 

1447.  Chairman, — If  there  is  an  entry  in  the  bankrupt's  books  thai  will,  of  course,  co  to 
satisfy  the  commissioner  ? — Where  there  is  no  entry  in  the  bankrupt's  books  of  a  debt  which, 
in  the  ordinary  course  of  business,  ought  to  appear  there,  I  should  consider  that  a  case  which 
did  entitle  the  commissioner  to  call  for  more  evidence  than  he  would  in  an  ordinary  case, 
unless  he  had  reason  to  think  the  fraud  to  be  on  the  part  of  the  bankrupt,  and  not  on  the  part 
of  the  creditor.  In  cases  where  the  bankrupt  has  no  books,  the  fraud,  prima  facie,  is  on  his 
part,  and  not  on  the  part  of  the  creditor.  I  understand  the  object  of  the  proposition  put  to 
me  to  be  to  prevent  frauds  on  the  part  of  creditors. 

1448.  Mr,  Commissioner  Holroyd, — Do  you  think  the  object  of  the  Legislature  in  allowing 
a  creditor  to  prove  his  debt  on  his  own  oath  was  to  dispense  with  legal  evidence  of  the  debt 
in  cases  where  an  entry  did  not  exist,  or  to  prevent  the  necessity  of  giving  that  legal  evidence 
where  it  did  not  exist,  and  to  allow  him  to  prove  it  on  his  own  oath,  havmg  legal  evidence  of 
the  debt,  but  not  requiring  him  to  produce  it? — I  take  for  granted  that  it  was  not  contem- 
plated that  the  admission  of  the  oath  of  the  creditor  was  to  have  the  effect  of  admitting  debts 
of  which  there  was  no  legal  evidence,  but  the  strong  impression  upon  my  mind  is  that  as  mat- 
ters are  now  conducted  the  commissioner  has  a  discretion,  and  exercises  a  discretion^  in 


Digitized  by 


Google 


for  inquirmg  into  BANKRUPTCY  and  INSOLVENX Y. 


121 


refusing  to  be  bound  by  the  unsupported  oath  of  creditors ;  if  there  be  circumstances  of  suspi- 
cion which  warrant  him  in  doubting  the  fact  of  the  debt  existing,  he  may  adjonrn  it,  and 
himself  desire  evidence  to  be  brought^  and  if  the  evidence  is  not  brought  which  in  his  judg- 
ment ought  to  be  brought  to  show  the  debt  is  good,  I  should  apprehend  he  would  refuse  the 
admission  of  the  debt« 

1449.  Mr.  Commissioner  Law. — Supposing  the  Court  of  Conamissioners  had  the  power  to 
make  regulations  for  their  own  practice,  would  you  think  it  a  proper  regulation  that  they 
should  in  no  case  admit  a  proof  solely  upon  the  word  of  the  creditor,  without  requiring  some 
confirmation  by  other  evidence,  or,  at  least,  adjourning  it  for  him  to  procure  such  evidence  7"^ 
I  do  not  myself  think  that  such  a  regulation  would  be  called  for  or  convenient.  The  system 
<tf  admitting  the  oath  of  the  creditor  is  recognised  in  our  colonial  proceedings.  If  you  wish 
to  recover  a  debt  in  any  of  the  colonies,  you  send  out  an  affidavit  of  the  creditor,  and  that 
even  is  admitted,  not  in  bankruptcy,  but  in  any  proceedings  of  law  against  a  debtor,  and  there* 
fore  if  you  begin  to  call  in  question  the  propriety  of  admitting  the  oath  of  a  creditor  unsup- 
ported, you  would  have  to  go  a  great  deal  further,  as  it  strikes  me. 

1450.  I  will  put  what  I  have  understood  to  be  the  ground  on  which  this  suggestion  is  made, 
namely,  that  as  it  may  happen,  for  instance,  when  parties  under  different  bankruptcies  happen 
to  be  present  in  the  Commissioners'  Court,  that  the  commissioner,  under  the  present  practice, 
admits  a  debt  from  some  person  of  known  respectability  solely  upon  his  own  word,  the  court 
finds  an  awkwardness  in  requiring  additional  proof  from  another  person,  in  consequence  of  the 
law  or  practice  not  requiring  him  to  do  so  ? — In  answer  to  that,  I  would  take  the  liberty  of 
stating  that  a  very  wholesome  practice  prevails  in  the  Courts  of  the  Commissioners  here ;  that 
I)efore  a  proof  is  handed  to  the  commissioner  for  him  to  swear  the  creditor  to  the  truth  of  it, 
it  is  handed  to  the  official  assignee,  who  is  required  to  authenticate  it  by  his  signature  before 
it  goes  to  the  commissioner.  If  the  official  assignee  so  authenticates  it,  of  course  he  has  satis- 
fied himself  that  the  debt  is  a  correct  one  ;  if  he  refuses  to  do  so,  then  the  matter  is  brought 
before  the  commissioner,  and  then  the  official  assignee  would  state  his  reasons  for  objecting  to 
the  admission  of  the  debt,  and  the  creditor  would  state  what  he  had  to  say  in  support  of  it; 
and  I  think,  in  that  way,  that  if  the  claim  were  an  unfounded  one,  generally  speaking,  the 
proof  would  be  rejected.  I  cannot  help  feeling,  looking  to  the  multitude  of  business  wmch  is 
transacted  here,  and  the  multifarious  engagements  of  creditors  who  have  to  come  here,  they 
would  find  it  exceedingly  inconvenient  in  every  case  to  be  compelled  to  prove  the  truth  of  a 
debt,  not  probably  doubted  ;  and  yet,  if  the  rule  is  to  be  laid  down,  it  must  be  acted  upon  in 
all  cases. 

1451.  There  has  been  no  idea  of  requiring  additional  witnesses  if  there  is  a  document,  such 
as  a  verified  account  of  the  transaction  in  the  parties'  books  ? — All  that  would  greatly  increase 
the  incqnvenience  and  expence  of  proving  aebts,  which  is  at  present  conducted  with  great 
simplicity  and  good  effect.     I  should  be  sorry  to  see  that  interfered  with, 

1452.  Mr.  Commissioner  Holroyd. — If  the  Legislature  only  contemplated  the  admission  of 
debts  where  there  is  legal  evidence,  ought  they  to  be  admitted  where  no  such  evidence  exists  ? 
— That  strikes  me  as  an  extreme  case,  and  with  which  the  commissioners  have,  in  my  opinion, 
the  power  of  dealing.  The  fact  of  the  debt  not  appearing  in  the  bankrupt's  books,  if  in  the 
ordinary  course  of  business  it  ought  to  appear  there,  is  a  circumstance  of  suspicion.  It  may 
turn  out  to  be  a  fraud  of  the  bankrupt  or  a  fraud  of  the  creditor :  in  ninety-nine  cases  out  of  a 
hundred,  in  my  opinion,  it  would  turn  out  to  be  a  fraud  of  the  bankrupt,  and  not  of  the 
creditor.  Still  I  cannot  help  thinking  that,  where  any  reasonable  doubt  exists,  the  commis- 
sioner has  the  power  of  inquiring  into  it,  in  spite  of  the  creditor  giving  his  oath  to  the  truth 
of  it. 

[The  Witness  withdrew.'\ 

Mr.  John  Dillon  examined. 

1453.  Mr.  Ellis. — ^Yoii  are  a  partner  in  the  house  of  James  Morrison  and  Company,  in 
Fore-street  ? — I  am. 

1454.  You  are  also  chairman  of  an  association  of  merchants  and  traders,  whose  dealings  in 
London  and  in  the  country  are  very  extensive  ? — I  am.  The  chief  object  of  that  association 
being  the  keeping  a  record,  not  merely  of  bankruptcies,  but  of  insolvencies  and  private  compo- 
sitions, arising  out  of  their  transactions.  With  regard  to  their  extent,  the  association  consists 
of  upwards  oia  hundred  members  or  firms,  some  of  them  the  largest  houses  in  London,  whose 
collective  transactions  extend  to  several  millions  sterling  per  annum. 

1455.  Do  you,  in  the  answers  you  are  about  to  give,  state  the  opinions  of  that  association 
of  merchants  and  traders,  or  are  they  to  be  considered  as  your  own  answers  ? — 1  will  explain 
what  has  taken  place.  A  circular  was  issued  to  the  members  of  that  association,  asking  their 
opinion  on  certain  points  ;  a  meeting  took  place  of  the  acting  committee ;  a  list  of  18  questions 
issued  by  this  commission  was  laid  oefore  them ;  the  matter  was  discussed  at  length,  and  the 
conomittee  of  which  I  speak,  consisting  of  six  besides  myself,  came  to  unanimous  answers,  sub- 
stantially, upon  the  whole  of  these  questions.  Some  little  exception  arose  upon  the  question 
of  the  certificate,  which  I  shall  be  happy  to  explain.  My  evidence  must  certainly  be  taken  as 
my  own ;  but  I  will  take  the  opportunity,  with  the  permission  of  the  commissioners,  of  ex- 
plaining occasionally  where  my  evidence  is,  and  where  it  is  not,  confirmed  by  the  gentlemen 
in  question. 

1456.  Mr.  Commissioner  Law. — As  there  were  but  six,  perhaps  you  will  have  the  goodness 
to  state  who  the  gentlemen  were,  and  of  what  place  and  what  business  ?•— The  association  is 
confined  to  houses  trading  under  the  description  of  warehousemen. 

1457.  Supplying  shopkeepers  or  supplying  wholesale  ?— Yes ;  supplying  shopkeepers  is,  in 
fact,  wholesale ;  and  also  for  exportation. 
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Kxaminations*  1458.  Mr.  Ellis. — It  is  not  an  association  of  retail  traders  ?— No,  it  is  not.    The  com- 

mr    T  r^^ii         mittee  I  hate  spoken  of  consists  of  Mr.  John  Bradbury  ^^ of  the  firm  of  Bradbury  and  Greato* 

Mr.  Jolio  Mlon.    ^^^  AJdermonbury),  Mr.  Andrew  Cald«ott  (Caldcott  and  Powell,  Cheapside),  Mr.  Thomas 

14tii  Jawiaiy*  1840.  q^([^  (Castle,  Such,  and  Hyatt,  Love  lane),  Mr.  Thomas  James  Smith  (Leaf,  Smifli,  aiid 

M'DougaU,  Wood-street),  Mr.  Robert  Spence  (Spence,  Baggallay,  and'Westall,  Xove-laner), 

Mr.  Henry  Sturt  .(Sturt  and  Sha^p,  and  Wjenrd,  Sturt,  and  Co.,  Wood-street),  and  myself 

(the  witness). 

1459.  Mr.  Ellis. — The  firm  of  Sturt,  Sharp,  and  Co.  are  wholesale  maniifacturers  as  well 
as  warehousemen  ? — ^They  are,  in  one  of  the  branches  of  their  business. 

1460.  Chairman, — In  your  opinion,  would  it  be  advantageous  for  the  public  Aat  tiie 
estates  of  insolvents  .and  bankrupts  should  be  administered  under  the  same  system  oflaw? — 
The  estates  of  insolvents  and  bankn;ipts  should,  I  think,  be  administered  under  the  same 
system  of  law,  so  far  as  the  circumstances  are  similar,  or  (what  is  perhaps  really  the 
question)  that  the  affairs  of  both  the  classes  named  ought  to  be  made  sulgect  to  the  same 
jurisdiction  and  be  administered  by  one  court,  that  is,  by  the  same  set  of  commissioners  or 
judges.  If  we  had  to  form  a  new  system,  I  apprehend  that  it  would  not  occur  to  any  one  to 
form  two  courts  such  as  now  exist;  and  that  was  the  unanimous  opinion  of  the  gentlemen  to 
whom  I  have  referred. 

1461.  In  your  opinion,  ought  the  system  now  pursued  in  the  Court  oT  Bankruptcy  in  Lon- 
don, or  the  system  pursued  in  the  Insolvent  Debtors'  Court,  to  be  the  system  preferred  ? — The 
union  of  the  two  courts  would  make  it  desirable,  and  perhaps  necessary,  to  adopt  a  course 
different  from  that  pursued  in  either  separately.  In  tne  administration,  in  London,  of  the 
bankrupt  laws  since  the  new  enactments,  there  is  much  to  approve,  but  stUl  much  ^diich  may 
be  improved  i^n.  Of  the  working  of  the  Insolvent  Court  1  know  nothing,  except  by  common 
rqsort;  but  there  would  appear  to  be  some  points  in  its  practice,  particularly  as  to  the  punidi- 
ment. of  frauds,  which  might  with  advantage  be  introduced  into  the  practice  of  the  united  courts. 

1462.  Have  you. any  suggestion  to  make  as  to  the  classification  of  cases  which  would  come 
before  the  united  Court  of  Bankruptcy  and  Insolvency  ? — The  courts  thus  united  shouHl  be 
made  to  have  jurisdiction  over  all  cases,  without  exception,  of  proved  insolvency.  The  first 
grand  division  of  such  cases  is  into  those,  firstly,  where  there  is  property  to  administer,  and, 
secondly,  where  there  is  no  property,  or  so  Uttle  as  not  to  call  for  administration  by  an  ex- 

E^nsive  or  complicated  machinery.  This  is,  in  fact,  the  distinction  now  existing  between  the 
ankrupt  and  the  Insolvent  Court  Let  the  present  test  also  be  continued,  and  the  pecoHacr 
and  more  es^pensive  machinery  which  the  court  will  possess  for  the  distribution  of  property  be 
only  called  into  eflSect  upon  the  application,  or  the  affidavit,  of  one  creditor  whose  debt  is  100/., 
or  twoxreditors  whose  debts  are  150/.  Jlavii^  thus  divided  the  business  of  the  court  into  two 
classes,  they  may  next  be  subdivided  into  the  honest  and  dishonest.  All  cases  where  there  is 
no  aU^ga^bion  of  fraud  or  misconduct  will  ,pass,  ^as  of  course,  through  the  forms  of  the  t^ourt  :fbr 
distrihution  in  cases  of  bankruptcy  .and  release  in  cases  of  insolvency.  There  will  only  remain 
the  smaller  number  of  cases  in  wliich  fraud,  concealment,  or  criminality  is  alleged ;  and^  to 
meet  these,  when  they  arise,  whether  as  bankrupts  or  insolvents,  the  court  shoiud  be  armed 
with  powers  to  investigate,  to  examine  witnesses,  to  conunit  when  necessary,  to  follow  con- 
cealeci  goods,  and  generally  to  punish  fraud  or  crime.  If  an  imited  court  have  power  to 
meet  these  cases,  17  and  the  committee  whom  I  have  named,  think  it  extremely  desirable 
that  Adl  caaes  of  insobrency  should  be  heard  in  one  court,  and  made  subject  to  the  same  system 
oflaw« 

1463.  Have  you  any  suggestion  to  make  as  to  the  principles  on  which  such  a  court  might 
act,  particularly  with  regard  to  acts  of  bankruptcy  ? — ^The  whole  course  of  our  legislati<»i  ori- 
ginally, I  believe,  contemplated  bankruptcy  as  a  crime,  or  rather  as  a  punishment  for  crime. 
The  Insolvent  Debtors'  Court,  a  more  modern  invention,  was,  at  first,  only  an  expedient  to 
clear  our  prisons.  If  the  courts  were  now  united,  -some  clear  and  leading  principle  should 
be  adopted  upon  which  to  found  their  jurisdiction.  That  principle  I  aubmit  should  be  insole- 
pency,  or  an  incapacity  to  pay  20s.  in  the  pound.  Let  the  proposed  court  have,  when  duly 
called  on,  jurisdiction  over  cdl  such  cases.  The  assets  of  a  man  not  worth  ^Xh.  in  jhe  pound 
are  not  his  own;  he  holds  them  for  his  creditors.  Those  creditors,  when  the  fact  of  such  in- 
solvency is  provable,  should  have  a  summary  power  of  obtaining  possession  of  the  property, 
not  as  a  means  of  punishment,  but  to  compel  an  equitable  distribution  among  the  real  owners. 
The  fact  of  insolvency,  however,  is  not  sufficient ;  there  must  be  overt  acts  to  estafaiisfa  it. 
If  we  adopt  insolvency  as  a  principle,  I  submit  that  the  most  evident  and  the  most  useful  aet 
of  bankruptcy  would  be  a  man's  own  admission,  or  declaration  that  he  was  in  insolvent  cir- 
cumstances, whether  made  verbally,  or  in  writing.  Thus  the  calling  a  meeting  of  creditors, 
and  the  offer  of  a  composition,  would  be  a.n  act  of  bankruptcy.  When  meetings  of  creditors 
are  now  called,  the  insolvent  not  unfrequently  sets  his  creditors  at  defiance.  lie  says,  I  have 
ccmunitted  no  act  of  bankruptcy,  and  I  will  commit  none.  He  will  not  assign  for  that  reason ; 
perhaps  no  debts  are  actually  due,  and  he  will  not  give  possession,  or  allow  an  accountant  to 
eiLamine  his  books  on  the  part  of  his  creditors.  In  such  a  case  the  creditors,  as  the  law  now 
stands,  are  powerless*  They  must  accept  any  composition  offered  them,  and  await  the  alow 
operation  of  time  to  give  them  an  act  of  bankruptcy.  In  the  meantime  the  property  is 
removed^  or  squandered  away,  or  handed  over  to  some  friend  or  relative  in  the  way  of  pre* 
ference.  I  could  state  very  grievous  cases  of  loss  from  tiie  defect  in  the  law.  I  suggest  there- 
fore €18  a  rule  of  construction  and  a  principle  to  guide  us  in  practice,  that  admitted  or  proved 
insolvency,  of  which  the  commissioner  should  be  judge,  should,  in  all  cases,  operate  as  an  act 
of  bankruptcy.  The  nonpayment  of  an  acceptance,  where,  of  course,  the  debt  is  admitted, 
abould,  after  certain  tin^e  and  notice,  be  an  act  of  bankruptcy. 

1464.  Have  you  any  suggestions  to  make  as  to  the  appointment  and  employment  of  official 
assignees  and  their  remuneration  ? — With  regard  to  the  appointment  of  official  assignees^  the 
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plan  upon  the  whole  has  worked  well ;  still  it  is  highly  desirable  that  the  administration  of      Examinationi* 
the  bankrupt  laws  should  be  conducted  upon  mercantile  and  practical,  rather  than  upon  -r—  .. 

strictly  legal  principles ;  and  care  must  be  taken  in  the  appointment  of  official  officers  that  it  Mr,  John  Mlon. 
should  not  degenerate  into  a  mere  official  form.  The  administration  of  bankrupts*  estates  is  l**^  January.  1840^ 
never  so  well  managed  as  when,  substantially,  it  is  in  the  hands  6f  the  creditors,  who  know 
dieir  own  intoiests,  and  can  better  provide  for  them  and  guard  them  than  any  official  per« 
sons  whatever.  I  have  for  myself,  and  for  the  parties  to  whom  I  have  referred,  to  submit  to 
(hft  conaderation  of  the  commisMoners  another  mode  of  appointing  and  choosing  official 
awi|pinrffi  We  suggest  that  any  persons  who  can  give  the  necessary  security,  and  prove  them* 
•dureBipeBsessed  ofwe  proper  qualifications,  should- enter  their  names  on  a  roll  (as  solicitors, 
I  believe,  now  do  in  other  courts),  and  be  certified  to  act  as  official  assignees  subject  to  the 
OMUrol  of  the  eonrt,  and  that  they  should  be  chosen  fronr  that  list  by  the  body  of  the  creditors. 
This  we  should  think  the  preferable  plan*;  but  if  that  shouki^not  be  granted,  we  then  suggest 
tiuit  fnmi  the  present  limited  number  of  official  assignees,  the  creditors  in-  each  case,,  at  the 
time  when  they  choose- thrir  trade  assigned^  should  oboose  their  official  assignee;  our  object 
lieiBg^  that  the  party  employed  in  performing  the  very  importantr  duties  of  an  assignee  should 
knre^sufiinent  motive  to  exert  himself  to  the  utn»)st,  which  would  be  best  provided-  by  the 
tteit'active^  and  the  most  useful  among  them  being  again  employed  on  future  occasions. 
Cbrtbrsnb^eet  of.  official  assignees^  Lma^  perhaps,,  at  this  time,  add  that  great  objections 
are  entertained  to  the  expense  of  their  employment  as  compared  with  the  work  done.  An 
appBt  oraceounttot  is  now  employed  by  the  creditors  to  dispose  of  the  stock  in  trade.  T  have 
•iirase  now  befom  me  where-the  sum  realised  by  the  sale  of  the  stock  was  8,000/;  the  charge 
«Ctfae  agent  or  aoeountant  was  from  one  and  a  quarter  to ' one  and  a  half  per  cent;  he  hands 
4«er»  meek  to  the  official  asstgnee,  who  has  nothing  to  do  in  the  matter  but  to  pay  it  to  the 
aoooimtttnt;  and  afterwards  to  make  a?  dividend  ^  for  which  he  has  a  commission  of,  I  believe, 
two  and  a  half  per  cent.  We  think  that  one  of  these  charges  might  be  saved  to  the  estate, 
and  that  if  pvoper  smd  competent  persons  (this  v^ry  accountant,  for  instance,  who  was  a  very 
{VOMr|mnDa)/w«ne  plaoed  on  the  list  of  official  assigneesi  tl^y/would  be  chosen  by  the  bodjr 
of  toe  ciBdiiori^  and  thus  at  one  trouble  and  one  esqpense  perform  all  the  work  now  per- 
formed, and  probably  do  it  better. 

14B&  Mr.^ElUs* — Did  the  oharfie  of  the  agent,  when  amounting  to  one  and  a  half  per 
evn  ittdnik'  all  the  expense  attenmng  his  superintendence  and  the  direction  of  the  sale  of 
«a8d»?r-4i  dkL 

14M.  Jfri  Cotrmissimien  Law. — ^Then  was  not  it  done  very  cheaply,  so  far  aa  the 
anedonan^  renEroneiation  was  concerned  ? — I  think  it  was^ 

1467.  Mr.  Ellis. — Do  you  know,  in  point  of  fact,  whether  the  official  assignees  have  any 
iDflDettea;iB  the  dunce  of  tl»  auctioneer,  appraisers,  or  other  parties  employed  in  the  whiding 
Vfoi  m  baflfarnptoy  genemlly.  speaking  ? — ^That  renoains  --  in  the  hands  of  the  creditors  and  the 
tade-aMigneea. 

Ii468u  Chmirmam^^Yxm  would  allow  every  one  to  put  his  name  into  a  list  who  thought 
faimaelf  oompetent^. and  could  give  the  security  ? — Yes ;  I  think  thev  should  be  subject  to  some 
tm  of  fitnesiy.af  which;.periiapBi  the  Court  of  Commissioners  would  be  the  best  judges. 

1469.  M  great  number  of  persons  probably  would  put  down  their  names — a  great  number 
vfaa  would  be  oompctent — then  would  nofr  the  remuneration  be  too  little  for  any  of  them? — It 
WDukfcbe  (brtfae  orediton  to.ssiect  from  that  list  those  whom  they  considered  the  most  com*- 
patent  aadlrespeetable.. 

hVQ,  Dotnotfyoutbinktbo^  should  be  a.  limited  numbeiT? — Yes;  the  limit  of  fitness;  but 
Iha¥e^aig|[^atadthat  if  the  ppresent  number  were  retained  it  would  tend  partly,  to  meet  the 
object,  if  the  creditors  had  the  power  of  selecting  from  them  the  one  whom  they  preferred* 

U71i  Thosa  wonldtber^at  electieoeering  about  it  would,  there  not,  and  great  e?oertionst  to 
paatknlaB  estates^^— j  sbouldi  thin t  not; 

14ff^  Mr.  Commiisiomr  Law^ — Wouldi  there  not  be  danger  that  one  or  more  would  have 
tfannm  upon  them  greater  business  than  they  could  get  through  ? — ^'ITiat  is  a  danger,  if  it  be 
«ot,*wfain.  happensi  very; often  in  life;  those  who  are  most  diligent,  where  competition  is 
iiUiwiwiiil,  jj,ii<  ^-moBt^  I  am  quHe  aware  that  the  principle  is  one  which  would  require 
fppeot  ImitKtion  in  praotiee.  I  only  venture  to  suggest  it  as  a  principle,  that  it  is 
Bjj^iljr  desirable  that  the  office  of  assignee  should  be  performed  not  by  a  mere  official  person 
astine^on  official  modes  and  forms,  and  that  the  practice  of  this  Court  should  not  degenerate 
^&misrdaogerof  its  degenerating)  iirto  one  of  mere  forms,  like  the  Court  of  Chancery; 
Int  that  the  assignee,  whether  trade  or  official,  should  be  a  man  of  active  habits  who  had  his 
:.iBUrBSt'to  follow,. and  who  would  be  appointed,  not  by  rotation,  but  chosen  because  he 
qui^fied  to  fulfil  the  office. 

1473.  At  present  the  creditor  assignees  are  chosen  in  the  manner  you  spoke  of,  and  have 
'  of;  interfering  just>a8  much,  though  there  is  an  official  assigtieo,  as  if  there  were  no 

piee?— I  ooQcIude  that  legally  mey  have;  but  I  doubt  whether,  in  practice,  the 
: the' official  assignee  does  not  prevent  due  interference  on  the  part  of  the  trade 

1474.  With  r^ard  to  all  the  property  of  the  bankrupt,  the  official  assignee  has  nothing  to 
dbrwattLit?-— Not  in  raalisinffit, 

L^iu  With  lennl  tacoltecttBig  debts  the  creditor  asugnees  may  interfere  as  much  as  they 
dease;  nabodyi  d^utea  that  the  mode  of  coUeottBg  debts  is  as  perfect  now  as  it  can  be?—* 
llbe  mode  of  getting  in  the  debts  is,  I  think,  satisfactory. 

147&.  TheoAoialaasigiiat  in&et  haa  nothing  to  do  with  the  estate,  except  leaking  into 
tW  b«dtrapt^a  aeoottite'?«— L  believer  not,  and  receiving  the  proceeds  and  distributing  them. 
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SxamuiAtioiuu  1477. 

commissioners' 


All  he  gets  is  paid  into  the  bank  at  once,  and  it  can  be  had  out  only  through  a 

loners'  order? — ^AU  I  know  of  the  official  assignee  is  receiving  printed  circulars  that 

Mr.  John  IMllon.    ^^  ^^^^^  ^^^jj  ^^  ^  certain  day  and  receive  a  dividend.     We  see  very  active  services  performed 

I4th  January»1840.  by  the  trade  assignee  and  the  creditors ;  and  there  are  large  sums  paid  to  an  agent  or  an 

accountant  whom  they  employ.     I  should  observe,  we  employ  certain  accountants  in  our 

business  because  they  are  conversant  with  that  particular  branch  of  business,  with  the  nature 

of  the  stock,  and  the  best  and  most  advantageous  mode  of  disposing  of  it. 

1478.  Do  you  not  think  that  there  would  be  great  intriguing  on  the  part  of  official  assignees 
to  get  a  fiat,  it  being  recollected  that  all  the  official  assignees  appointed  must  live  by  being 
official  assignees,  unless  it  is  made  an  open  trade? — I  have  not  proposed  to  make  it  absolutely 
an  open  trade. 

1479.  Mr.  Cammisstoner  Law, — It  is  your  opinion  that  it  ought  to  be  their  sole  occupa- 
tion ? — It  might  be  combined  with  the  office  of  an  accountant. 

1480.  Chairman. — ^Would  there  not  be  danger  of  the  court  in  that  case,  never  having  their 
assistance  unless  when  they  have  nothing  else  to  do? — ^That  is  not  unlikely. 

1481.  Mr.  Ellis. — Would  there  not  be  danger  that  there  would  not  be  that  supervision  of 
them  which  there  would  be  if  they  were  officers  of  the  court ;  and  that  they  might  considt 
their  own  interests,  and,  in  some  instances,  refuse  to  take  upon  them  the  duty  of  official 
assignee  to  estates,  if  they  had  something  of  their  own  which  interfered,  and  which  was  more 
beneficial  to  their  own  interest  ? — ^There  may  be  some  danger  of  that. 

1482.  Chairman. — In  the  present  mode  of  doincf  the  business,  the  official  assignee  cannot 
neglect  the  collecting  of  debt^— then  with  regard  to  the  property  he  has  nothing  to  do;  the 
next  thing  is  as  to  his  detecting  fraudulent  debts,  and  concealment  of  the  property  of  the 
bankrupt,  does  it  appear  to  you  that  it  would  be  an  advantageous  thine  that  the  official 
assignee  should  get  a  certain  per  centage  on  any  property  he  discovered,  and  on  all  the  frau- 
dulent debts  he  detected  ? — Most  deciaedly. 

.  1483.  If  a  man  is  handling  a  large  sum  of  money,  and  has  a  large  family  to  be  provided 
for,  will  there  not  be  danger  from  there  being  so  many  official  assignees  that  he  would  be  an 
unsafe  man  to  be  trusted  ? — Certainly  that  might  be  so ;  but  I  have  assumed  that  there  should 
be  both  security  and  a  previous  test  of  fitness. 

1484*  Are  you  of  opinion  there  ought  to  be  some  'fund,  out  of  which  the  <^cial  asiignee 
should  get  an  amount  sufficient  to^pay  his  clerks  and  office  expenses,  and  something  beyond 
for  himself? — ^As  a  rule,  I  think  that  the  official  assignee  should  be  paid  out  of  each  estate, 
and  for  work  done,  and  that  was  the  opinion  of  the  parties  of  whom  i  have  spoken ;  but  the 
suggestion  just  made  shows  some  reason  that,  at  any  rate,  the  means  of  subsistence  might  be 
given. 

1485.  Will  you  consider,  whether  there  could  be  a  better  arrangement  than  that  there 
should  be  a  certain  number  of  official  assignees,  and  that  they  should  take  the  estates  in  turn; 
or  may  it  not  come  to  one,  as  in  case  of  the  messengers  formerly  getting  4,000/.  a-year,  and 
others  not  getting  enough  for  their  support  ?— If  one  man  deservea  employment,  and  the  oth^ 
did  not,  I  do  not  see  how  we  could  object  to  it  In  illustration  of  my  view  that  official 
assigiiees  should  be  chosen  by  creditors,  I  beg  to  refer  to  the  Report  of  the  Committee  of  the 
House  of  Commons  on  Bankruptcy,  made  in  the  year  1818,  Ton  which  I  believe  the  present 
law  of  bankruptcy  is,  in  a  great  measure,  founded,)  where  it  will  be  seen  that  they  recommend 
*'  That  an  agent  be  appointed  to  realize  the  property  of  the  bankrupt,  under  the  direction  of 
the  assignees ;  such  agent  to  receive  a  per  centage  in  the  net  amount  collected  by  him."  And 
further,  '*  That  the  agents  should  be  elected  at  the  second  meeting  by  the  majority  in  value 
of  the  creditors,  who  have  respectively  proved  debts  amoimting  to  10/.  and  upwards."  I 
quote  that  in  support  of  my  views  on  this  subject 

1486.  You  are  aware  that  the  official  assignees  went  through  a  very  strict  examination  as  to 
fitness  and  character.  There  was  a  committee,  consisting  of  the  Governor  of  the  Bank  of 
England,  and  other  gentlemen,  who  were  a  committee  for  Mlectin^r  the  persons  appointed  ?— 
I  am  glad  to  have  the  opportunity  of  giving  this  explanation.  I  have  a  very  hign  opinion  of 
the  committee  appointed  to  make  the  selection,  and  also  the  qualifications  of  many  of  the 
persons  selected  by  them.  My  opinions  are  given  on  general  principles  of  what  may  happen 
bereafler,  more  than  what  has  already  happened ;  that  mere  official  agents,  appointed  to  flo 
through  a  mere  routine  of  office,  are  not  the  persons  who  will  exert  themselves  most  energeti- 
cally for  the  body  of  the  creditors.  And  even  if  it  were  otherwise,  whilst  the  work  is  done,  as 
it  is  now  done  by  agents  and  accountants  appointed  by  the  creditors,  a  double  remuneration  is 
looked  at  grudgingly  by  them,  and  they  think  that  a  large  sum  of  money  is  of^en  paid  for 
very  little  done ;  but  I  must  beg  to  be  understood  to  state  that,  without  any  reflection  upem 
the  present  official  assignees,  whose  respectability  and  efficiency  I  must  not  be  understooa  as 
in  any  way  calling  in  question. 

I4o7.  Mr.  Ellis. — Would  you  recommend  a  limited  extension  of  the  present  number  of 
official  assi^ees^  and  an  election  of  assignee  in  all  cases  of  bankruptcy  from  that  number  by  the 
creditors,  with  the  consent  and  approbation  of  the  comnussioner  ? — ^The  number,  I  submit,  should 
be  extended,  and  the  choice  by  tne  creditors  would  be  desirable;  and  I  see  no  objection  to  a 
veto  on  the  part  of  the  commissioner. 

1488.  The  commissioner  may  know,  or  by  asking  the  question  of  the  assignee  may  asoer* 
tain,  whether  he  is  already  so  engaged  that  he,  in  his  judgment,  may  conceive  it  is  impossi- 
ble for  him  to  do  justice  to  the  estate,  the  creditors  not  being  aware  of  that  fieust  ? — ^That 
would  appear  a  sufficient  reason  for  ginng  him  the  veto. 

1489.  Chairman. — In  your  trade  you  are  extremely  particular,  and  very  careful  in  the 
cases  of  all  persons  not  able  to  pay  their  debta ;  but  that  probably  applies  to  your  own  business 
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particularly  ? — For  many  years  past  the  insolvent  business  of  that  trade  has,  I  believe,  been      Bzuniiiitioiitf* 
very  carefully  watched,  and  well  managed,  on  the  part  of  creditors.  — 

1490.  Assuming;  that  there  is  not,  probably,  one  out  of  forty  bankruptcies  that  are  not  at     Mr.JohnDfflon. 
the  suggestion  of  the  bankrupt  himself,  and  for  his  benefit,  even  supposing  him  not  fraudulent,  14tb  Januaiy,  1840. 
would  that  show  you  that  an  official  assignee  is  absolutely  necessary  to  watch  over  the  estates 

of  bankrupts  ? — ^An  official  assignee,  taking  all  the  circumstances  together,  would  appear  to 
be  necessary  and  desirable. 

1491.  No  doubt  in  some  instances ;  as  you  are  very  well  aware,  a  man  has  got  500/.  com- 
mission for  not  taking  any  great  trouble,  and  in  other  cases  a  man  has  got  only  10/.  for  a  great 
deal  of  labour  and  trouble,  must  not  one  pay  for  the  other  ? — ^There  may  be  advantages  in  an 
average  of  that  kind.  My  suggestion  is  chiefly  fonnded  upon  the  idea  that  the  office  of 
accountant  might  be  combined  with  that  of  official  assignee.  In  our  trade  we  have  been  in 
the  habit  of  employing  certain  accountants  with  great  audvantage,  and  we  think  that  the  two 
offices  might  be  combined. 

1492.  Mr.  Commissioner  Holroyd. — ^The  person  whom  you  employ  to  realize  the  property 

rm  call  an  accountant ;  in  other  cases  an  auctioneer  would  be  employed  to  do  that  duty  ?— 
believe  so. 

1493.  Those  accountants  whom  you  employ  to  assist  the  bankrupt  in  making  up  the  account, 
also  sell  the  property  ? — Yes;  but  always  employed  and  paid  by  the  creditors,  not  by  the  in- 
solvent. 

1494.  Mr.  Ellis. — ^They  generally  sell  by  tender? — Esther  by  tender  or  auction,  but  gene- 
rally by  tender. 

1495.  Chairman. — ^Would  you  suggest  any  alteration  in  the  mode  of  granting  the  certifi- 
cate ? — Nothing  can  be  imagined  more  unsatisfactory  than  the  present  state  of  the  law  and 
praetioe,  in  regard  to  granting  certificates.  It  has  been  decided,  I  believe,  that  whatever  may 
have  been  the  previous  misconduct  of  the  bankrupt,  if  he  submit  and  conform  to  the  bankrupt 
laws^  the  commissioners  cannot,  or  will  not,  refuse  to  certify.  But  the  rule  is,  that  the  creditors 
should  first  sign,  or  rather  endorse,  this  certificate.  In  practice,  this  has  come  to  be  coii- 
sklered  as  a  means  of  punishing  a  fraudulent  bankrupt ;  in  fact  there  is  no  other.  It  is 
wished,  I  believe,  by  creditors  generally,  and  certainly  by  the  majority  of  the  parties  whom  I 
have  named,  to  retain  this  power  of  siming  or  refusing  to  sign  a  certificate.  One  of  those 
gentlemen,  (Mr.  T.  J.  Smith,)  joined  m  my  doubts  on  this  subject.  It  is  evident  to  me  that, 
as  a  mode  of  punishment,  (if  the  principle  of  punishment  is  admitted,)  the  refusing  the  certifi- 
cate is  an  unequal,  and  therefore  ineffectual  mode.  One  mode  of  punishment  for  all  offences, 
and  for  all  degrees  of  the  same  offence,  must  be  objectionable ;  there  must  be  gradations  to 
render  punistunent  either  just  or  beneficial  I  beg  to  suggest  that,  in  addition  to  the  present 
form  of  certificate,  or  in  lieu  of  it,  a  more  solemn  mode  of  proceeding  should  be  adopted. 
That  the  cotnmissioner,  having  commenced  by  adjudicating  that  a  man  was  a  bankrupt, 
should  conclude  the  commission  by  a  public  and  formal  adjudication  upon  the  whole  case 
which  bad  passed  before  him.  That  he  should  fill  up,  in  the  way  of  decision,  a  set  form,  in 
which  )ie  should  declare  or  certify  certain  matters,  of  which  I  beg  to  suggest  the  following  as 
examples : — First,  that  according  to  the  evidence  presented  to  the  commissioner,  the  bankrupt 
had,  or  had  not,  (as  the  case  might  be,)  conducted  himself  honestly  and  fairly  during  his  trad- 
ing, or  during  a  twelvemonth,  or  any  prescribed  time,  before  his  failure.  Secondly,  that  he 
had,  or  had  not,  kept  books  of  account,  or  records  of  his  cash  and  trading  transactions. 
Thirdly,  that  he  had,  or  had  not,  continued  to  trade,  and  for  what  length  of  time,  after  a 
knowledge  of  his  own  insolvency*  Fourthly,  that  he  had,  or  had  not,  at  once  submitted  to  the 
fiat,  or  commission.  Fifthly,  that  he  had,  or  had  not,  given  imdue  preferences.  Sixthly,  that 
he  had,  or  had  not,  aided  the  assignees  of  the  court  Seventhly,  that  he  had,  or  had  not^  at 
some  time  before  the  last  meeting,  made  a  lull  and  fair  disclosure  of  his  effects,  and  submitte(}'^ 
to  the  laws  in  force,  &c.  And,  finally,  that  the  conmiissioner  should  be  expected  and  required 
to  certify  any  special  matter  which  had  arisen  under  the  fiat  A  detailed  decision  of  this  kincF 
in  the  snape  of  a  certificate,  should,  I  submit,  be  not  only  put  on  the  proceedings,  but  made  a. 
matter  of  record  in  the  court.  Instead  of  applying  to  the  creditors  firsts  I  suggest  that  the 
commissioner  should yfr^^  sign,  and  that  the  bankrupt  should  present  this  certificate  to  hir 
creditors  for  them  to  examine  and  countersign.  Such  a  certificate,  or  the  apprehension  of  it,. 
would  go  far,  I  would  suggest,  to  prevent  fraud  under  bankruptcy,  (so  much  better  than 
punishing  afterwards) :  whilst  to  the  nonest  man,  who  had  become  bankrupt  by  unavoidable 
misfortune,  such  a  certificate  would,  in  fact,  be  a  verdict  of  acquittal,  and  he  might  always 
produce  it  as  evidence  that  his  character  had  not  been  affected  by  his  misfortunes. 

1496.  Mr.  Commissioner  Law. — Supposing  that  the  commissioner  is  expected  to  certify 
ispmsHj,  as  you  suggest,  would  not  the  inquiries  that  must  precede  that  make  a  certificate  in 
an  honest  case  come  to  maturity  much  later  than  it  does  in  the  present  practice  ? — Not  much 
later  in  an  honest  case,  I  apprehend,  because  the  questions  whether  or  not  a  man  had  kept 
books  of  accounts,  whether  he  had  or  not  submitted  to  the  fiat,  assisted  the  assignees,  made  a 
fisclosure  of  his  affairs  and  submitted  to  the  court,  and  so  on,  in  an  honest  case  would  be 
answered  by  just  so  many  questions  put  to  the  assignees  and  the  parties  interested,  and  the 
commissioner  would  then  certify.  Delay  might,  indeed,  arise,  when  the  assignees  stated  that 
they  were  not  satisfied  upon  those  points;  then  only  could  any  lengthened  inquiry  take 
place. 

1497.  May  it  not  happen  that  one  creditor  may  have  very  great  reason  to  complain,  though 
others  have  not? — Certamly. 

1498.  May  not  a  debt  have  been  contracted  with  one  creditor,  whose  debt  at  a  small  fraction 
ef  the  whole,  with  a  view  to  having  some  fund  to  deal  with,  and  should  not  such  creditor,  and 
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therefore  every  creditor,  have  the  amplest  opportunity  of  bringing  forward  any  matter  that  he 
pleases  against  a  bankrupt  ? — Yes,  I  think  he  should. 

1499.  Then  if  a  commissioner  is  to  be  expected  to  certify  specially,  must  not  this  opportunity 
have  be«i  afforded  to  creditors  before  the  time  at  which  the  certificate  can  be  granted  ?-^- 
Certainly. 

1500.  Would  it  not,  therefore,  be  diflScult  for  a  certificate  in  any  case  to  be  obtained  so  soon 
as  it  may  sometimes  be  obtained  now  ? — ^That  might  be  difficult ;  but  I  think  the  interference 
of  the  legislature  to  wipe  away  all  past  contracts  and  obligations  so  very  grave  a  matter,  that 
it  should  not  be  done  hastily  and  without  due  investigation.  I  also  submit  that  we  ought  not 
ta  legislate  for  eotceptions ;  that  because  a  man  in  a  particular  case  is  an  honest  man,  and 
because  it  would  be  desirable  in  thi^  instance  as  quickly  as  possible  to  pass  him  through  the 
court,  it  would  be  wrong  to  all6w,  gen«3»lly,  insufficient  time  for  investigation. 

1601 .  Perhaps  you  think,  as  a  gieneral  rule,  that  oertifioatee  ought  not  to  be  obtained  quit^ 
so  soon  as  they  are  now  ? — I  confess  that  that  is  my  opinion. 

I50iL  Mr.  C&mmiuumer  Holroyd, — ^What  advantage'  do  yim  thinks  the  creditors  would 
derive'  Yty  requiring  their  consent  to  a  bsmkrupt  having  his  eerttfios^  provided  you  give  the 
commissioner  power  to  certifj^  as  to  his  having  acted  (airly  and  honestly  towards  his  oreditorst 
aadaa  to  his  ooRformity  to  the  bankrupt  law? — I  believe  that  there  would  be  lesa  neeessity-for 
the  one  after  granting  we  other. 

1503.  You  think  a  certificate  from  the  court  would  be  sufficient  ? — ^Yes,  if  it  were  fairly^  and 
(iilly  entered  upon,  not  if  it  were  done  as  a  mere  furm. 

1504.  You  would  give  the  court  a  power  of  taking  into  consideration  the  previous  etmdmei 
of  the  bankrupt  durine  hit  trade,  as  well  as  conformity  to  the  law? — Most  assuredly.  I  tittnk 
the  court's  not  doing  tnat,  is  one  of  thechief  defects  in  the  presoit  bankrupt  law.  Amanr^mag^ 
have  sqvaodeied  his  property  »id  incurred  debts  he  nefver  ought  t^  have  incurred^  and  kiww 
he  oould  not  pay,  or  ne  amy  have  given  undue  pfrefarenee ;  y^  if,  when  made  a  bankiupfc,  he 
oonfbrms  to4he  statute  aftd  gives  up^.orprofosseo  to  give  up,  what  is -left,  there  is  na-reoied^or 
punishmeot. 

1605^^  Da  yoM  think  that,  inslead^of  requiring  the  consent  of  the  creditors  at  all^it  wenldiie 
move  M  lees-  advantageous- to  give  the  oredilort  the  opportunity  of  being  htard  against  the 
court  granting  a  certificate  of  fair  and  honest  dealing  ? — ^That  is  my  own  opinion ;  but  I  ought 
to  state  my  belief  that  that  is  not  the  opinion  of  all  the  committee  of  whicn  I  hare  spoken ;  at 
least  I  believe  so, 

1506.  Supposing  the  consent  of  the  creditors  be  still  retained,  instead  of  requiring  the  bank* 
rapt  to  proeure  the  consent  of  the  oredhore,  do  you  think  this  provision  would  be  more  adv«a- 
ta^eous  that  the  credit<Mrs  who  meant  to  dissent  should  notify  to  the  court  by  a  notifieaticm  in 
tome  office,  their  dissent  from  the  bflunkrupt's  having  his  certificate,  and  the^  all  the  credkors 
wha  did  not  so  notify  their  dissent  should  be  taken  to  assent? — I  can  hardly  give  an  opinidii 
upon  that  point  without  more  consideration ;  but  upon  the  face  of  it  it  occurs,  to  me  that  it 
would  be  better,  particularly  if  it  were  so  managed,  that  creditors  were  not  exposed  to  that  per-* 
sonal  solicitation  and  pressure  which  is  now  so  much  used  to  induce  them  to  sign  a  certifieata 

1507.  Probably  you  find  that  creditors  are  often  actuated  by  other  motives  than  that  of  the 
bankrupt  having  conformed  to  the  law  in  signing  the  certificate  ? — I  have  reason  to  believe 
that  they  have  been  aetui^ed  by  other  motives,  both  in  refitting,  to  sign  and  in  signing  oer^* 
tificalee. 

1508.  Mr.  Cammisrimter  Lmm, — Do  you  think,  the  craditofs  would  not  be  picked  in  av 
invjdions  situation  if  they  were  to  be  taken  as  assenting  to  a  certificate,  unices  they  ecHered 
their  naaeft-as  dissenting  from  it? — I: suspect  they  would, and  it  wae- because  I  scmF^that  they 
migbt  thus  be  pkced  in  aA  invidioua  situation,  that  1  hesitated  as  to  answering  the  previoui 
question  .in' the  affirmathre. 

1509^  Mr.  EUU, — ^Would  you  suggest,  in  the  event  of  the  certificate  being  .first  granted  »by 
the  commMsioner,  subject  to  an  examinatioa  into  the  ciroumstaaees  wliich  you  have  pointed 
out^  that  it  should  then  be  signed  by  the  creditors  to  the  same  lunount  in  number  and  vttlutf 
as  is  Xk9w  directed,  before  it  should  pass  and  become  the  law?-^I  should  not  think  that  neeea* 
sary,  but  would  rather  defer  that  point  for  re-consideifttien^ 

1510.  CAo^rmati.^— Which  is  most  advantageous  to  the  creditors,  that  aninsolvenl^  profMt}t 
should  be  adnuoisterBd  under  courts  of  commissioners,  or  iwder  a  trust*deed  ?*— In  souefc 
the  one,  and  in  some  the  other  mode;  but  the  creditors  should  certainly  be  left  to  wind  up  t 
trust-deeds,  if  tbey  like ;  that  is,  if  they  unanimously  agree  to  do  so» 

151 1.  There  are  great  diffieulties  at  present  about  trust-deeds,  because  you  cannot  UMfuive 
ittta  the  troth  of  a  nuin's  debts,  and  cannotr  make  the  trustees  -  account,  except  by  a.biU-r  in 
chancery  ? — ^There  are  great  difficulties  and  objections  to  winding  up  under  trustAleeds,  but 
if  creditors  are  uncuumoudy  of  opinion  that  estates  should  be  so  wound  up,  it  would  hm  a» 
undue  interference  to  prevent  their  doinff  so.  I  was  g<ang  to  observe  that  if  the  pvoeess  of  wincU 
ing  up  under  a  bankruptey  were  rendeped  cheap  and  expeditious  and  if  the  court  possessedaocl 

'  exercised  a  graduated  power  of  punishing,  firaud»  when  delected,  trust-deeds  wonld  be  addooa 
resorted  to.  I  have  attended-  many  meetingaof  creditore  where  trust-deeds^  have  been  pro*- 
poeed,  and  the  reasons  for  them  have  beea  diiefiy  twoMd  :  first,  in  the  case  of  an  honest  ia- 
solvent,  where  the  creditors,  hove  beea  friendly,  it  hss^  been  wished  to.  prevent  expnuwe  mxA 
expence ;  this  has  particularly  operated  since  the  payment  of  a  per  centa^e  to  an  official  assig*^ 
nee :  and  secondly,  where  it  haa  been  known  that  the  insolvent  has  been  dmprovideat,  or  even 
fraudulent,  in  his  previous  dealings,  but  where  he  says  he  is  now  wiUing^tor  conforna  Ilia 
creditors^  aware  of  the  present  state  of  the  1ms  have  said,  ''Why  should  we  lose,  perhamtwo 
shillings  in  the  pound  under  the  vain  hope  of  puiwhing^  when  the  commissioner  attLs^end 
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nQl  say,  '  I  am  very  8onty,:tkefiiisn/Aaf  aeted  veiy  dkhonestiy,  but  he  has  conformed  at  ImU      SxiuainaUim* 

and  I  cannot  even  adjourn  hk  last  examination,  much  less  punish  him  in  any  other  manner/  **  ""*** . 

The:powers  under  the  tnist-deed'are'eertainly  very  incomplete  and  insufficient,  pardeularly    «•  *^®bn,Xlillaifc 

when^quesiioiis  as  to  .fraud  or.  concealment  ofproperty^arise^or  when, power  is  wanted  over  die  ^^^>iU)aar*lM9« 

insolvent  or  the  trustee  hunself.     What  is  wanted  is  a  prompt  mode  of  brii^giiig  such  casM^ 

into  court.     Itocouis  to.me  to^suggest  that  an  effectual  mode  of  remedying tbese;ineQnveniences 

would  be  to  make  a  Ttrvat^deedan  <aot  of  badcruptcy  on  the. application  of  the  itnisteee,  or  a 

Biajority  of  them> 'as  .against  the  insolvent,  or  on  the  application  of  a  oertain  (proportion  of  Jthe 

cveditors  who  had  sigiMd,  if  :they  wished  to  call  the'trustaes  to  account.    If  the  ?tru4Udeed  wepe 

found  to  work  well,  it  would  then  be'  proceeded  on.out  of  court ;  if  it  woriied  ill,  or  if  new  pow«M 

were  wanted  or  difficulties  arose,  jthe  tnntees  or  the  creditcurs,  as  the  case  might  be,  -would  only 

havertoibrii^  the  deed  into  eourt,  or  to^make  affidavit  of  its  existence,  and  a^udication  would 

inmiediately .take  place,  aad^assignees  would  be  s^ppointed  to  take  the  plare  of  the  trufltees. 

1512.  Mr.  Ellu* — Bo  you^not  think  in  some'Cases  a  particular  power  to  enforce  the  proviuona 
of  the  trust-deed,  provided  application  were  made  by  the  trustees  to  this  court,  would  aiMSwer  all 
tbeipiiQMMe  and  meet  (the 'Ol]^ection^which  eadsts  to  .proceeding  by  attrust-deed — that  at  (present 
IbecB  is  no  poaear  of  enforcing  taidistribution'of  the  property  except  an  application  to  the  Couct 
of  Cbaaocry  ?-^I  hardly 'tbinlE:  that  suoh  a  partial  ap^cation  to  the  court  'osuld  JWork  wdSL 
Instead  of  applying  to  the  Court  of  Chancery,  the  whole  trust  should  be  brought  into  the  Couat 
af  Jtankrcq^^unmediatefy  that  the  trustees  found  .their  powers  kisufficient  to  meet  thecir* 
cumstances  of  the  case. 

15fL3.  'CAamaon.— rOr  ifany^mmdber  of  file  ereditors  found  that  idle 'tnustees  would  mot 
aaH>iHit?-«-^rhat  difficulty  may  be  met  by  the  other  suggestion  I  have  made  Chat  a  Ksedaia 
■waportifln  of  the  oreiytorB  who  have  signed  should  have  the  power  of  oaUing  for  the  tniti-* 
de^,  and  bringing  it  into  the  Court  of  Bankruptcy. 

il&14.  Are  you  aware  of  any  aumber  of  cases  in  which  frauds  are  committed  swldsh  it  is 
dfisonible  the  .eoottnissioners  should  have  the  power. of  j^unishing  or  repressing  7<— It  :is  not  a& 
mwwnon  .practice  of  traders  to  obtain  credit  upon  a  representation  of  their  having  capital  .of 
fteir4>wn  which  they  iiiewer  possessed,  or  which  has  be^  in  ihe  aaiuni  of  a  loan  to  them. 
Fictitious  debts  are  also  allowed  to  be  proved  as  lawful  by  the  badl»uptjeoneealiiie>or'di»trQgrT 
aig  his  books^  and  many  4>thers«wfaiofa  I  xoag  hereafter  beg  Jeave  to  lay  before  me  Qsomus- 
sioners  of  Inquiry. 

1515.  Do  you  complain  of  the  dday  a  creditor  iia»  in  getting  judgment  against  Jus 'dcfbtor, 
andjalso4he  napeasc  ?-«<-*W«  do^  'of  iheidelay  •partioalarly. 

1516.  I9io  you:diink  it  wo«ld  be  a  remedy  for  .Ihosei^eets  if  everyoreditor  had  the  power 
af^suttunoniDg  his  debtor  before  .a  court,  like  the  Court  of  Commissionen^  and  ad&iBg  that 
debtor  on  his  oath  whether  he  owed  the  idsbt  or  not  If  the  debtor  admitted  he  owed 
Abe  liebt,  then  that  heahould  be  made  amenahk  to <the  court;  or  if  he  demed  Jthe  debt,  iiiat 
the  creditor  should  proceed  in  the  usual  course  I — ^Am  Ilo  undenstasul the que^Mm  to  beeon- 
fiaad  to  oases  of  insolvency  and  bankruptov  ? 

1517.  It  is  put  generally  applying  to  all  cases. — ^That  must^  in  any  case,  be  subject  to^ocrr 
tam  Aimitaticais.      Of  course,  it  shauUi  ibe  after  the  debt  was  dxie — after  the  credit  had 


ISHA.  The^ereditor  xmist,  of  ooHr^,  tmahettath  tin  tlte  £nit  instance  dfttlhe  debt  is  di«e  ?•<«» 
The  putting  the  debtor  upon  :his  Qal!h:m  this*naanner  appears  to  me  oki^tianable. 
1^9.  Why  objsetionaUb?-^It  s^  tittle  mpiiHtotiaL 
1^0.  Whathmnisd>ereialhat,ifitiscaWlatedtDohlam  jttstiee?--^^ 
«£  the  thing  is  that  the  end  is  i»ry  deMEable,  but  I  have  some  doubt  about  mdmemm. 

1521.  At  present,  persons  complain  that  there  is  no  act  of  banknqptey ;  io  that  oase  ymi 
wwit  none  ? — Supposing  the  debtor  fwill  aot  awear  whether  the  debt  is  wjmt  tnie  ? 

1522.  Then4ie  snust  be  oommJttBd-to  pa«0Ei4f  henrefiiaas  to  answer.;  tbeOouct  of  Chaao^rj 
IfaeaantiDely  upon  that  priacipLs,  jmd  this  court  does  it  in  a  thousand  instajioes,  iHut  principle 
ef  tUscovrt  being  that  this  court  is  to  exanaoe  a  nsan  against  lus  own  interest. 

1523.  Mr.  £//»^.— Suppose  a  shopkeeper  or  trader  at  the  west  ^id^  the  town  has  tnisted 
m -private  individual  fR^  something,  and  that  he  was  desirous  of  obtainiog  his  mon^,  he 
eones  to  the  Oourtvof  Insdv^ney,  or  by  whateveoDOther  Jiame  called^  juid  makes  an  affidavit 
that  A  B  owes  him  a  certain  smn  x^money^  and  thereiqpon  requires  the  connpisHJoners  to  sum- 
■BMm  him  to  appear  b^iyre  them  the  next  day,  and  thatlie  comes  and  pays  the  HK>ney;  the^pe 
m  an  end  of  the  suit;  if  not,  the  creditor  havinc^  {made  an  affidavit,  the  supposed  debUMr  is 
flailed  upon  to  state  to  the  commissioners  whe&r  he  owes  that  money  or  not  If  be  admits 
■pen  his  oath  that  he  does  owe  it,  he  is  ordered  to  pay  it  If  he  denies  that  he  owes  \i,  or 
aays  that  he  is  advised  he  does  not  owe  it»  it  is  sent  to  tnal ;  but  the  first  matter  is  to  asoer- 
iMa  the  justice  of  the  •dakn,  the  creditor  being  required  not  only  to  make  his  oath,  hat  per- 
hmf%  U>  give  seme  evidenoe  of  it.  What  hardship  can  diere  be  in  gmng  the  shortest  road  to 
attain  substantial  justiee?  If  an  individual  owes  the  money,  what  objection  can  there  be  to 
hie  being  obli|^  to  state  the  fiact,  and  why  should  the  party  be  obliged  to  give  21  days' 
notice  where,  m  consequence  of  delay,  every  other  creditor  may  be  settl^  with,  and  the  debtinr 
ns^  have  taken  himself  out  of  die  kingdom  before  Ibe  expiration  of  the  time?— rl  see  many 
dtfl&idtieein  the  case.    I  do  not  understand  what  is  proposed  in  case  the  individual  does  not 

15314.  Mr.  <Jommi*9imer  Law.^FrohsUiv,  if  you  should  assent  to  the  scheme  that  has 
been  urged,  namely,for  the  creditor  to  have  the  power  of  examining  his  debtor  summarily  upon 
<MHtb,  you  would,  in  that  case,  also  allow  the  supposed  debtor  to  examine  hb  credUor  7 — 
Gertamly. 

1525.  Are  you  prepared  to  say  that  every  action  for  debt  should  be  required  to  be  corn- 
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menced  by  the  personal  confronting  of  the  two  parties  for  mutual  examination? — That  appears 
to  me,  upon  the  face  of  it,  not  desirable,  particularly  if  both  are  to  be  upon  oath. . 

1526.  Mr.  Commissioner  Holroyd. — Are  you  9.ware  that  by  the  present  law  of  bankruptcy 
any  debtor  to  a  bankrupt's  estate  may  be  summoned  to  the  court,  and  examined  as  to  the 
▼alidity  of  that  debt? — I  am  aware  of  that. 

1527.  Do  you  think  there  would  be  any  disadvantage  in  extending  that  principle  to  all 
debtors,  on  the  application  of  a  creditor  ? — I  think  there  would,  or  micht. 

1528.  Chairman. — ^Why  ? — ^This  is  one  of  those  cases  in  which  principles  appear  to  clash 
withy  or  rather  to  limit,  each  otiier ;  in  which  advantages  must  be  weighed  against  disadvan- 
tages, and  therefore  it  is  one  which  I  should  request  time  to  consider  bmre  I  gave  my  opinion 
either  one  way  or  another.     The  point  b  altogether  new  to  me. 

1529.  Mr.  Commissioner  Holroyd. — You  are  also  aware  that  a  creditor  may  get  from  his 
debtor  by  a  process  in  the  Court  of  Qiancery  an  admission  as  to  the  validity  of  a  debt  or  a 
denial? — Yes,  I  am  aware  of  that,  but  the  Court  of  Chancery  is  not  necessarily  a  good 
precedent. 

1530.  Chairfnan. — ^What  principle  competes  with  that  which  you  consider  a  good  general 
principle? — I  have  had  no  time  to  consider  the  matter,  but  it  appears  to  me  not  a  sound  prin- 
ciple tbat  a  man  should  have  an  opportunity  to  question  his  weged  dd>tor  by  putting  him 
on  his  oath. 

1531.  Of  course  he  believes  that  he  owes  the  debt  or  that  he  does  not? — He  is  not  to 
swear  to  his  belief  of  the  account,  but  to  the  fact 

1532.  His  answer  may  be.  There  is  a  long  account  between  us,  and  I  really  cannot  tell 
which  way  it  is.  That  is  a  perfect  answer ;  or  if  he  says,  I  do  not  owe  the  debt,  is  there  any 
injustice  in  the  question  being  put  to  him  ?-*I  think  there  may  be,  for  the  reasons  before 
stated. 

1533.  Take  the  case  of  a  man  who  denies  that  he  owes  the  debt :  you  bring  your  action 
against  him ;  he  is  a  needy  man,  and  has  some  object  to  carry  into  effect ;  he  directly  denies 
by  his  plea  the  existence  of  the  debt;  you  go  on,  and  after  some  months  you  get  a  verdict; 
but  if  you  bring  him  before  a  commissioner  you  have  his  admission  instantly  ?^-There  would 
be  a  convenience  in  that,  no  doubt 

1534.  Mr.  Commissioner  Law. — In  your  business,  is  it  probable  that  you,  in  such  a  case  as 
that  now  put,  would  seek  to  make  the  party  bankrupt  ? — Certainly  we  should. 

1535.  In  that  case,  perhaps  you  would,  in  having  recourse  to  the  peculiar  Court  of  Bank- 
ruptcy^ admit  some  such  principle  as  that  involved  in  the  matter  under  discussion  ? — Yes ;  I 
would  admit  the  principle  with  reference  to  parties  appearincr  before  the  commissioner,  whose 
insolvency  was  establisned  and  an  act  of  bankruptcy  had  been  proved.  I  would  go  to  that 
extent ;  but  I  feel  an  objection  to  extending;  it  further  ;  that,  at  least,  is  my  present  view* 

1536.  Are  you  aware  that,  in  the  general  practice  in  the  Court  of  Insolvency,  a  man  has  the 
power  of  being  a  witness  in  his  own  cause  ? — I  am, 

1537.  Do  you  know  that,  in  the  Court  of  Equity,  a  man  may  be  a  witness  in  his  own 
cause  ? — I  am  aware  that  he  can. 

1538.  The  question  now  discussed  is  not  relative  to  bankruptcv  matters  merely,  but  whether 
you  would  agree  to  introduce  into  the  general  law  of  England  the  practice  of  not  only  admit- 
ting a  man  to  be  witness  in  his  own  cause  but  compelling  him  so  to  be.  Are  you  prepared  to 
go  that  length  ? — Certainly  not,  in  criminal  matters ;  and  I  should  think  it  very  questionable 
m  pecuniary  or  civil  questions.  I  do  not  so  much  object  to  a  man's  being  examined  in  his 
own  case  about  pecumary  matters  as  I  do  to  both  parties,  plaintiff  and  defendant,  commencing 
proceedings  by  oath  against  oath :  the  debtor  who  could  swear  the  boldest  would  the  best 
escape  inouiry  and  payment 

1539.  Chairman. — -What  act  of  bankruptcy  can  you  get  now  against  a  debtor,  if  he  is  un* 
willing  that  he  should  be  made  a  bankrupt? — None,  for  months,  in  some  cases. 

1540.  Where  a  debtor  is  brought  into  court  by  a  summons,  you  would  think  it  ri^ht  he 
should  be  able  to  cede  his  property  for  the  benefit  of  his  creditor  or  all  his  creditors  bnnging 
him  in  ? — Certainly :  quite  right. 

1541.  Mr.  ElHs. — Assume  the  case  of  an  individual,  in  the  common  acceptation  of  the 
term,  a  trader,  summoned  by  a  Ckader,  or  any  other  person,  before  commissioners  appointed 
for  the  adjustment  of  disputes  between  debtor  and  creditor,  and  that  he  makes  oath  that  the 
party  owes  him  a  sum  of  money ;  it  is  not  denied,  perhaps,  that  the  debt  is  owing ;  but  when 
tie  acknowledges  that  the  oath  is  substantially  true,  he  says  at,  the  same  time  it  is  true  I  do 
owe  this  party  a  sum  of  money,  but  I  also  owe  money  to  a  great  many  other  parties ;  as  I  am 
summoned  here,  I  wish  to  make  a  cession  of  all  I  possess,  if  you  will  giv6  me  a  protection  of 
my  person — here  is  the  list  of  mv  creditors,  including  him  who  has  made  an  affidavit  of  debt 
against  me.  Do  not  you  think  that  would  be  a  very  simple  course  of  enabling  parties  to  cede 
all  t  he  property  they  possess  for  an  equal  distribution,  and  a  very  easy  and  cheap  one  ? — Certainly, 
I  think  so.  It  quite  agrees  with  what  I  have  already  stated,  that  a  man's  own  admission  that 
he  is  insolvent,  whether  made  verbally  or  in  writing,  is  the  most  natural,  and  would  be  the 
most  tiseful,  act  of  bankruptcy  that  could  be  devised. 

1542.  Assuming  the  court  is  so  constituted,  and  the  law  is  so  altered  as  to  brinf  about  the 
mode  before  suggested,  as  it  cannot  be  known  when  a  summons  is  taken  out  wnether  the 
debtor  will  either  affirm  or  deny  the  debt,  does  not  a  part  of  the  objection  which  strikes  you 
pass  away,  the  course  being,  where  the  debt  was  not  denied,  simply  to  direct  the  payment  and 
give  a  division  of  the  property ;  and  if  the  debt  were  denied,  the  debtor  being  put  to  his  oath, 
the  greater  the  creditor  would  be  put  to  his  remedy  by  prosecuting  his  claim  in  the  ordinary 
courts  ? — I  have  a  doubt  as  to  the  propriety  of  a  man*s  being  allowed  to  prevent  bankruptcy 
by  his  own  oath. 
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1543.  Chairman, — Suppose  a  man  owed  you  100/.,  and  that  he  was  summoned^  and      Examinationg, 
answered  that  he  did;  what  injustice  would  there  be  in  directing  payment?     If,  on  the  con-  tT^ivii 
trary,  he  denies  it,  you  have  to  sue  him,  and  he  puts  it  oflF  for  month  after  month,  during     "^'*  ^^^^  Dillon, 
which  time  he  may  give  fraudulent  preferences  ? — ^The  object  may  be  desirable,  but  I  doubt  1 4th  January,  1840. 
the  expediency  of  holding  forth  the  inducement  to  perjury,  which  it  appears  to  present. 

1544.  There  have  been  many  thousands  summoned  to  this  courts  not  one  of  whom  has  de- 
nied the  debt ;  there  is  no  fear  of  perjury.  If  a  man  buys  goods,  he  knows  that  the  creditor 
is  a  witness  ageunst  him  on  an  indictment  for  perjury  :  no  one  dare  perjure  himself  upon  the 
subject? — If  it  is  the  wish  of  the  commissioners,  I  will  give  the  matter  further  consideration. 
I  have  stated  what  occurs  to  me  on  the  first  mention  of  the  matter. 

1545.  Mr,  Commissioner  Law. — As  the  commissioners  are  not  all  of  one  opinion,  will  you 
consider,  as  two  separate  things,  the  making  such  a  principle  subservient  to  a  commission  of 
bankruptcy  and  the  intixxiucing  it  into  the  ordinary  law  of  the  country  ? — I  will  bear  that  dis- 
tinction in  mind. 

1546.  Chairman. — In  your  opipion,  ought  the  commissioners  to  possess  the  power  of  re- 
pre^ng  contempts  in  a  summary  way,  possessed  by  the  courts  of  Westminster  Hall  ? — I  do 
not  know  what  the  practice  of  the  courts  of  Westminster  is,  because  I  am  not  a  legal  man ; 
but  I  think  that  all  courts  should  have  the  power  of  maintaining  order  and  decorum,  and  com- 
pelling due  respect  and  attention,  by  committal  or  otherwise.  In  that  the  committee  of  the 
London  Association  were  all  agreed. 

1547.  In  your  opinion,  ought  the  Courts  of  Commissioners  to  be  courts  of  record,  and 
should  they  not  have,  in  the  first  instance,  all  the  powers  now  exercised  in  bankniptcy,  subject 
to  appeal  ? — We  think  they  should. 

1548.  In  your  opinion,  ought  a  person  appealing  from  the  judgment  of  the  court  to  give  se- 
curity to  perform  the  judgment  and  to  pay  the  costs  of  appeal  ? — It  appears  to  me  a  sound 
principle,  in  all  cases,  that  parties  appealing  should  give  security. 

1549.  In  yourxjpinion,  ought  all  the  proceedings  to  commence  in  the  Court  of  the  Commis- 
sioners ? — ^There  is  no  part  of  the  subject  on  which  the  gentlemen  whom  I  have  consulted, 
and  myself,  have  a  more  decided  opinion  than  on  that.  We  think  all  the  preliminary  steps  to 
be  vexatious,  expensive,  and  inconsistent  with  the  ends  of  justice,  and  that  they  certainly  ought 
to  be  done  away  with. 

1550.  In  your  opinion,  ought  a  person,  before  he  is  made  a  bankrupt,  to  have  an  oppor- 
tunity of  resisting  it  by  showing  that  he  was  not  within  the  bankrupt  laws;  and  should  that 
be  before  a  messenger  is  put  in  or  after  ?— Certainly  not  before  a  messenger  is  put  in.  One  of 
the  greatest  improvements  in  the  administration  of  the  bankrupt  law  would  be,  that  the  juris- 
diction should  commence  immediately  that  insolvency  is  proved ;  and  that,  directly  the  com- 
missioner was  satisfied  that  an  act  of  bankruptcy  had  been  committed  (considering  that  as  an 
overt  act  which  proved  insolvency),  the  messenger  should  go  into  possession.  When  bank- 
ruptcy  is  once  established,  the  messenger  cannot  take  possession  too  speedily.  A  power  of 
appeal  mi^ht  be  given  to  the  bankrupt  after  possession. 

1551.  Ka  bankrupt  did  not  appeal  against  the  judgment  of  the  commissioners,  or  if,  on  ap- 
peal, the  adjudication  was  affirmed,  would  you  make  that  binding  at  once  on  the  bankrupt  ? — 
Certainly. 

1552.  And  also  on  all  persons  whom  he  might  have  sued  if  he  had  continued  solvent? — 
Yes ;  as  far  as  I  can  judge  of  what  is  a  legal  rather  than  a  mercantile  question.  The  fact  of 
bankniptcy  should  be  recorded,  and  the  inquiry  should  subsequently  be,  not  whether  the  man 
aught  to  have  been  made  a  bankrupt,  but  whether  he  was  made  one,  of  which  the  record 
would  be  evidence. 

1553.  Mr.  Commissioner  Law. — ^You  say  you  do  not  approve  of  the  bankrupt^  having 
notice ;  have  you  had  any  case,  since  the  act  of  bankruptcy  that  was  invented  last  year,  of 
giving  notice  to  a  debtor  to  pay  a  debt  or  to  find  security  for  it,  approved  by  a  commissioner 
of  bankniptcy?— We  have  given  such  notices,  I  believe,  and  they  have  all  ended  in  payment — 
not  bankruptcy. 

1554.  You  are  aware  such  an  act  of  bankruptcy  was  instituted  last  year? — I  am. 

1555.  Does  not  the  giving  such  a  notice  operate  as  a  notice  to  the  debtor  that  a  bankruptcy 
is  contemplated  against  him  ? — It  may  operate  to  give  him  notice  conditionally  that  a  bank- 
niptcy is  contemplated,  but  that  is  quite  a  diiferent  thin^  from  giving  him  notice  that  a  bank- 
ruptcy has  been,  or  is  now  to  be,  adjudicated.  The  object  of  that  notice  is  to  get  payment; 
the  bankruptcy  there,  is  contingent  only  and  accidental,  not  essential. 

1556.  One  ereat  desideratum  seems  to  be  speed  ? — It  is. 

1557.  Woiwi  you  approve  of  this,  that  this  notice  should  in  terms,  and  in  its  consequences, 
be  what  it  now  is,  namely,  a  notice  to  pay  or  give  security  for  the  debt,  with  the  alternative  of 
being  made  a  bankrupt — so  that  on  the  twenty-second  day,  or  perhaps  an  earlier  day,  instead 
of  arriving  at  a  power  of  taking  out  an  efiectual  fiat,  you  should  arrive  at  the  actual  bai^niptcy  ? 
—I  do  not  see  the  distinction. 

1558.  At  present  it  is  a  notice  to  a  man  t'hat  unless  he  does  a  certain  thing  he  will  commit 
an  act  of  bankruptcy  ?— Yes. 

1559.  TTien  why  should  it  not  be  in  terms  a  notice  to  him  that  unless  he  does  that  certain 
itdns  he  will  be  adjudicated  a  bankrupt  ? — I  think  the  last  might  be  preferable ;  but  there  may 
be  objections  which  I  do  not  see. 

1560.  So  that  on  the  twenty-second  day,  or  any  earlier  day,  it  might  be  thought  right  he 
would,  failing  to  do  a  certain  thing,  and  showing  no  cause,  be  adjudicated  a  bankrupt  ^— He 
would  80.  But  there  still  remains  this  difficulty,  that  the  alleged  debt  may  not  be  really 
owing. 

1561.  Supposing  that  the  creditor  applicant  should,  instead  of  only  making  an  affidavit  of 
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his  debt,  file  affidavits  of  the  other  requisites^  namely,  the  trading,  which  he  could  easily  do  at 
— —  ^  the  same  time,  coupled  with  a  fair  account  of  the  dealings  on  which  the  debt  arises,  and  of 

Mr.  John  Dillon,  jjjg  having  asked  for  the  debt,  and  failed  to  get  payment ;  and  if  the  notice^  instead  of  being 
14th  Jttuiaiy»  1840.  in  terms  just  as  it  now  is,  should  be  a  notice  requiring  the  party  to  attend  before  the  commis- 
sioners on  such  a  day,  and  to  find  the  security  required,  which,  perhaps,  should  be  a  securitj 
to  pay  the  debt  if  found  to  exist,  and  not  merely  to  abide  an  action  with  the  alternative  of 
being  adjudged  a  bankrupt  if  he  showed  no  cause  controverting  the  &cts  supported  by  the 
affidavits.  \Vhat  is  your  opinion  of  that  proposition  ? — ^Accompanied  with  the  last  condi- 
tion, (that  of  giving  him  the  opportunity  of  controverting  the  debt,)  at  this  moment  I  see  no 
objection  to  that. 

1562.  And  yet  that  would  involve  the  principle  of  not  making  a  man  a  bankrupt  without 
notice? — It  would,  in  a  certain  sense,  because  the  man  would  know  that  if  he  did  not  attend 
and  pay  he  might  be  made  a  bankrupt ;  but  that  is  knowledge  rather  than  notice.  In  that 
sense  of  the  word,  an  insolvent  has  always  had  notice,  because  he  knows,  or  is  assumed  to 
know,  by  the  law  that  if  he  does  so  and  so,  he  commits  an  act  of  bankruptcy.  If,  for  instance, 
he  denies  himself,  or  absents  himself,  he  has  notice,  in  this  sense  of  the  word  notice,  that  he 
exposes  himself  to  be  adjudged  a  bankrupt,  and  he  can  make  away  with  his  effects  accord- 
ingly ;  but  that  is  different  from  the  formal  notice  and  power  of  litigating  the  comnoJssion 
before  referred  to. 

1563.  Chairman, — Is  there  any  other  suggestion  you  have  to  make? — I  wish  to  call  the 
attention  of  the  commissioners  to  some  injurious  enactments  of  the  recent  Act  of  Parliament 
the  2nd  and  3rd  Vict,  c.  29,  which,  bv  a  misnomer,  is  called  *^  An  Act  for  the  protection  of 
parties  dealing  with  persons  liable  to  the  Bankrupt  Laws.**  We  have,  in  some  recent  caset^ 
suffered  loss  and  inconvenience  from  the  whole  of  the  property  being  swept  away  under  that 
Act. 

1564.  Mr,  Ellis, — Would  you  suggest,  with  reference  to  that  particular  Act  of  Parliament, 
that  there  should  be  a  special  enactment  to  meet  the  evil  of  it  quite  irrespective  of  any  Act 
relating  to  the  whole  law  of  debtor  and  creditor  7 — I  would  do  so,  thinking  this  to  be  a 
matter  of  pressing  necessity. 

1565.  Mr,  Commissioner  Holroyd, — ^Though  you  think  it  desirable  that  the  seizure  of  the 
property  should  be  immediate  without  notice  to  the  bankrupt,  do  you  think  it  would  be  right 
that  the  advertisement  of  adjudication  should  be  deferred  until  the  supposed  bankrupt  should 
have  an  opportunity  of  showing  cause  against  it,  giving  him  a  limited  time  for  that  purpose  ? 
— I  think  it  would  be  quite  right  th^it  previous  to  the  advertisement  he  should  have  a  limited 
time  to  take  any  objection ;  that  time  might  be  extended  when  the  commissioner  saw  fit.  Any 
reasonable  time  might  be  given  consistent  with  the  safe  possession  and  custody  of  the  pro- 
perty. 

1566.  Have  you  suffered  at  all  by  failures  in  the  country? — Yes. 

1567.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts*  estates  in 
the  country  as  now  administered? — We  have  to. complain  not  so  much  of  the  manner  in  which 
estates  are  administered  by  the  courts  in  the  country,  or  the  commissioners,  for  we  know  little 
or  nothing  personally  of  that ;  but  the  practice  of  sending  fiaU  to  be  worked  in  the  country 
when  the  body  of  the  creditors  reside  in  London  is  singularly  inconvenient,  and  exposes  them 
(the  creditors),  to  great  trouble  and  loss,  and  is  founded,  1  submit,  on  a  mistaken  view  alto- 
gether. The  metropolis  affords  pecuUar  facilities  for  arranging  all  kinds  of  commereial  and 
insolvent  affairs,  and  when  the  creditors  live  in  London,  ea(£  one  has  an  objection  to  act  as 
assignee  in  the  country,  and  we  do  not  feel  that  the  solicitors  are  known  to  us ;  practically, 
there  are  very  many  objections  to  the  working  of  fiats  in  the  country. 

1568.  Mr,  Commissioner  Law. — You  probably  think  the  debts,  cuthouph  the  head-quarters 
are  in  London  for  the  conduct  of  the  bankruptcy,  may  still  be  collected  in  the  country  by 
proper  agents  ? — Certainly  they  might  be. 

1569.  May  not  country  sales  be  conducted  just  as  well  under  orders  from  London  as  from 
some  town  nearer  to  the  scene  of  action  ? — I  conclude  that  they  could.  Previous  to  retiring,  I 
beg  to  add,  in  support  of  my  view,  that  admitted  insolvency,  and  calling  a  meeting  of  creditors, 
should  be  acts  of  bankruptcy ;  that  it  appears  from  the  evidence  taken  before  the  Committee 
of  the  House  of  Commons  in  the  years  1817  and  1818,  that  some  very  high  authorities  in 
matters  relating  to  the  law  of  bankruptcy  were  in  favour  of  that  view,  Mr.  Sweet,  of  the  firm 
of  Sweet  and  Stokes,  is  asked  this  question : — ''  In  your  opinion,  then,  would  it  be  desirable 
that  a  decided  case  of  insolvency,  such  as  calling  a  meeting  of  creditors,  or  offering  a  compon- 
tion,  &c.,  should  be  considered  an  act  of  bankruptcy  V  to  which  he  answered,  "  Certainly ;  I 
think  that  a  stoppage  of  payment,  or  a  meeting  of  creditors  called  by  the  bankrupt,  or  with 
his  consent,  and  offering  a  composition,  or  proposing  an  arrangement  of  his  affairs,  should  be 
acts  of  bankruptcy."  Mr.  Tilson,  certainly  as  a  professional  man,  also  like  Mr.  Sweet,  of 
high  authority,  is  asked  this  question  : — ''  Do  you  think  that  a  decided  act,  such  as  calling  a 
meeting  of  creditors,  and  offering  a  composition,  should  be  taken  as  an  act  of  bankrupty?'* 
He  says,  "  I  think  it  would  be  desirable,  that  caUing  a  meeting  of  creditors,  and  offering  a 
composition,  should  be  in  itself  an  act  of  bankruptcy."  Mr.  Stevens,  of  the  firm  of  Swaine, 
Stevens,  and  Company,  says : — '^  I  submit  to  the  Committee,  that  the  adjudication  of  the 
commissioners  should  be  conclusive  against  all  persons  if  the  bankrupt  acquiesce.  If  the 
bankrupt  do  not  acquiesce,  then  I  submir  that  he  should,  in  a  limited  time,  petition  or  take 
some  other  legal  course  to  set  aside  the  commission,  that  his  obtaining  his  certificate  under  it 
should  be  deemed  an  acquiescence.**  I  suggest  these  as  authorities  in  support  of  the  view  I  tak* 
in  favour  of  the  position  that  a  general  meeting  of  the  creditors,  and  a  man's  verbal  declara- 
tion that  he  is  insolvent  should  oe  acts  of  bankruptcy. 

IThe  fVUness  wiikdrew.] 
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Sir  Francis  Waskett  Myers,  examined. 

Sir  Frauds  Waskctt 

1570.  You  were  a  solicitor  ? — I  was  brought  up  a  solicitor,  and  for  many  years  practised  Myerfc* 

as  a  solidtor.     I  relinquished  business  at  the  end  of  1824.  I4th  SvaoMXjt  1«40. 

1571.  You  now  reside  a  good  deal  in  the  country  ? — I  have  a  house  in  Chester-street,  in 
town,  and  reside  at  Pentlow  Hall,  near  Sudbury,  in  Suffolk. 

1572.  Are  you  acquainted  with  the  law  of  debtor  and  creditor  as  it  exists  in  this  country  ? 
— My  professional  avocation  of  course  gave  me  an  opportunity  of  well  understanding  the  law 
of  debtor  and  creditor;  and  the  particular  case  which  in  the  course  of  my  examination  shall 
be  disclosed  has  made  me,  since  I  relinquished  business,  particularly  attentive  to  the  altera- 
tions which  have  been  carried  forward  in  the  law  of  debtor  and  creditor ;  and  though  I  would 
not  presume  to  give  an  opinion  upon  all  the  questions  which  have  been  propounded  to  the 
witnesses  examined  before  this  Commission,  yet  on  one  or  two  points  I  do  think  I  can  give  the 
commissioners  some  information  which  will  be  an  assistance  to  them  in  their  labours.  Those 
points  are,  the  defects  i^i  the  Act  of  1838  for  abolishing  arrest  for  debt ; — the  great  defects  of 
diat  Act; — and  the  great  defects  in  the  general  law  between  debtor  and  creditor  in  this 
country. 

1573.  Have  the  kindness  to  state  what  occurs  to  you  ? — ^The  Bill  of  1838  was  the  last  of 
a  series  (^  Bills  which  had  been  brought  before  Parliament;  these  Bills  were  brought  into 
Pkrliamait  in  1835,  1836,  1837,  and  1838;  the  Bill  of  1835  had  proceeded  from  the  labours 
of  the  Common  Law  Commission,  and  also  of  a  Committee  of  the  House  of  Commons.  The 
Bill  of  1835  I  think  gave  the  result  of  the  labours  both  of  the  Common  Law  Commission  and 
of  the  Committee  of  the  House  of  Commons ;  and  the  result  seemed  to  be  to  lay  down  two 
fMrindples ;  1,  to  relieve  the  persons  of  debtors,  and  2,  to  give  effectual  remedies  against  their 
property.  The  Bill  of  1835  carried  out  adequately  these  principles ;  it  abolished  imprison- 
ment for  debt,  both  on  arrest  and  in  execution  ;  and  though  there  were  little  infirmities  in  some 
of  the  prorisions,  yet  upon  the  whole  the  Bill  adequately  carried  out  the  principle  of  giving  effec- 
taal  remedies  against  the  property  of  debtors.  The  Bill  of  1835  originated  in  the  Commons, 
passed  through  that  House,  but  did  not  proceed  in  the  Lords  beyond  the  second  reading. 
The  Bill  of  1836  was  brought  into  the  Lords  by  the  present  Lord  Chancellor,  was  postponed' 
on  tile  second  reading,  and  did  not  reach  the  House  of  Commons.  It  abolished  imprison- 
ment on  arrest,  and  also  in  executicm ;  but  did  not  carry  out,  adequately,  the  latter  principle 
of  giving  effectual  remedies  against  property.  Neither  dW  the  Bill  of  1837  (which  was  brought 
into  the  House  of  Commons,  and  passed  there  through  all  its  stages,  but  was  read  in  the 
Lords  a  first  time  only,  and  printed)  carry  out,  adequately,  this  latter  principle  of  giving 
effectual  remedies  against  debtors'  property :  but  the  Bill  of  1838,  as  amended  in  committee, 
abandoned  both  principles.  The  Bill  of  1838,  when  presented  to  the  House  of  Lords  by  the 
Lord  Chancellor,  was  a  reprint  of  the  BiH  of  1837  ;  it  had  a  first  and  second  reading  in  the 
House  of  Lords  in  that  shape,  carrying  out  the  two  principles,  though  not  adequately,  and 
giving  some  effectual  remedies  against  the  property  of  debtors ;  but  when  the  Bill  came  out 
of  the  Select  Committee  of  the  House  it  was  a  new  and  very  different  measure.    I  took  some 

pains  on  the  occasion,  and  the  labour  I  took  at  that  time  leads  me  to  presume  to  think  I  can  « 

throw  some  light  upon  the  subject :  I  took  great  pains  in  tracing  the  matter,  the  steps,  and 
progress  of  each  measure ;  and  at  the  suggestion  of  a  member  of  this  Commission,  (not  now 
present,)  who  thought  my  notes  and  remarks  were  useful,  and  recommended  me  to  print  them, 
I  did  so ;  and  I  wish,  as  part  of  my  evidence,  to  put  in  two  tabular  forms,  showing  in  contrast 
the  principles  of  the  four  several  measures  which  had  been  placed  before  Parliament  under 
the  title  of  **  Imprisonment  for  Debt  Bills,"  and  showing  in  contrast  the  remedies  to  creditors 
against  the  property  of  debtors,  proposed  to  be  given  by  the  four  several  measures  which  had 
been  placed  before  Parliament  under  the  title  of  "  Imprisonment  for  Debt  Bills."  The  first 
of  these  tabular  forms  will  show  the  defects  in  principle  of  the  Act  of  1838 ;  and  the  second  of 
these  tabular  forms  will  show  how  infinitely  short,  as  contrasted  with  the  former  proposed 
measures,  are  the  remedies  given  by  that  Act  against  the  property  of  debtors.  I  know  that 
some  seven  new  remedies  were  given  to  creditors  by  the  Act  of  1838 ;  but  I  know  also,  that  eight 
remedies  of  creditors,  by  which  to  reach  the  property  of  debtors,  proposed  to  have  been  given 
by  the  Bilk  of  1835,  1836,  and  1837,  were  entirely  omitted  in  the  Act  of  1838.  As  an  in- 
stance of  an  anomaly  of  the  law,  as  it  now  stands,  by  the  Act  of  1838,  a  bank  note  of  5/.,  or 
a  bill  of  exchange  for  10/,  belonging  to  a  judgment  debtor,  whether  in  the  debtor's  own 
drawer  or  elsewhere,  can  be  taken  in  execution  by  the  sheriff;  but  a  balance  of  a  thousand 
pounds  at  a  debtor's  bankers,  or  in  any  third  person's  hands  (not  on  security),  is  beyond  the 
creditors'  reach.  It  would  not  have  been  so  under  the  provisions  of  the  Bills  of  1835,  1836, 
or  1837,  because  by  each  of  those  Bills  a  judgment  creditor  would  have  had  the  power  of 
calling  before  the  Commissioners  in  Bankruptcy  his  debtor,  and  examining  him  as  to  his  pro- 
perty real  and  personal ;  and  the  commissioner,  by  the  Bill  of  1835,  would  have  had  the 
power  to  make  an  assignment  of  the  debtor's  property  for  tlie  payment  of  the  judgment  debt 
in  a  summary  .way,  and  though  that  provision  (for  the  commissioner's  assignment)  was 
omitted  in  the  Bills  of  1836  and  1837,  the  latter  measures  provided  that  all  debts  (those  not 
on  security)  due  to,  and  all  beneficial  interests  of  judgment  debtors,  should  be  made  available 
by  a  judge's  order,  to  satisfy  a  judgment  creditor ;  by  one  or  other  of  these  remedies,  there- 
fore, the  1000/.  at  the  bankers,  or  in  the  third  person  s  hands,  would  have  been  reached  by  a 
judgment  creditor.  But,  in  addition  to  instancing  such  an  anomaly,  familiar  as  an  illustra- 
tion, I  will  briefly  sum  up  the  eight  remedies  of  creditors,  by  which  to  reach  the  property  of 
debtors,  proposea  to  have  been  given  by  the  Bills  of  1835,  1836,  and  1837,  and  omitted  in 
the  Act  of  1838: 
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•Rxftminffs^yia  1st.  The  power  to  the  sheriff^  if  prevented  takmg  execution  against  lands  by  incumbrailices^ 

«»*^  to  inquire  into  incumbrances ;  and  on  sheriflTs  return,  power  to  the  court  of  law  to  order  sale 

SirEraaouWaikett  and  payment  of  judgment  debt ;  which  remedy  was  proposed  to  be  given  by  the  11th  clause 

.Myers-  of  the  BiU  of  1835.  ^ 

14th.Jaaaaiy»  1840.  2nd.  Property  oC  which  the  debtor  has  the  order  and  disposition,  and  which  is  reached  by 
the  laws  in  bankruptcy,  was  proposed  to  be  subjected  to  execution  by  the  3rd  clause  of  the 
BiUs  of  1836  and  1837. 

3rd.  Debts  (other  than  bills,  bonds,  and  securities  for  money,  which,  by  the  Act  of  1838, 
are  allowed  to  be  taken  in  execution)  due  to  judgment  debtor,  were  to  be  made  available  to 
satisfy  judgment  creditor  by  a  judge's  order,  under  the  7th  claujse  of  the  Bills  of  1836  and 
1837. 

4th.  Benefit  of  any  pending  actions  at  the  suit  of  judgment  debtor  were  to  be  given  to 
judgment  creditor,  under  a  judge's  order,  by  the  8th  clause  of  the  Bills  of  1836  and  1837. 

5th.  Beneficial  interests  of  judgment  debtor  in  all  personal  property  whatever  (and  in  real 
property  should  be  added)  were  to  be  made  chargeable  with  judgment  debt,  under  a  judge's 
order,  after  six  months  delay,  by  the  9th  clause  of  the  Bills  of  1836  and  1837. 

6th.  For  better  discovery  of  a  debtor's  property  it  was  proposed  to  compel  judgment  debtor 
to  deliver  a  schedule  of  his  property,  real  and  personal ;  and  to  submit  to  exammation  on  oath 
before  a  Commissioner  in  Bankruptcy ;  or  if  the  judgment  debtor  could  not  be  found,  the 
commissioner  to  proceed  on  examination  of  witnesses ;  proposed  by  the  12th  clause  of  the 
•  BiUs  of  1836  and  1837,  and  substantially  to  the  same  effect  by  the  3rd  clause  of  the  Bill  of 

1835. 

7th.  Power  to  commissioner  (after  examination  of  a  judgment  debtor)  to  assign  the  judg- 
ment debtor's  property  for  payment  of  his  debt,  was  propoSwi  by  clauses  4  and  5  of  the  Bfll 
of  1835.  The  remedies  by  execution  and  a  judge's  order  being  proposed  by  the  Bills  of  1836 
and  1837,  this  wholesome  and  summary  provision  was  omitted  in  the  latter  measures. 

8th.  It  was  proposed  as  against  judgment  debtors  (traders  within  the  bankrupt  laws) 
to  make  non-payment  of  a  judgment  debt  for  21  days  after  demand  an  act  of  bankruptcy ; 
by  the  14th  clause  of  the  Bill  of  1835,  the  1 5th  clause  of  the  Bill  of  1836,  and  the  20th  clause 
of  the  Bill  of  1837. 

Now  the  first  bill  of  1835  I  consider  as  the  most  perfect  Bill:  the  fourth  BiU  of  1838  the 
least  perfect  of  the  four.  The  Bill  of  1835  gave  a  summary  and  less  expensive  mode  of 
recovering  debts :  secondly,  it  gave  adequate  means  for  enabling  judgment  creditors  to  obtain 
satisfaction  from  the  property  of  their  debtors.  The  last  BiU  only  extended  the  remedies 
against  the  property  of  their  debtors;  and  abandoned  both  principles  of  the  former  Bills;  for 
as  to  imprisonment,  it  only  altered,  as  I  submit,  the  mode  of  creditors  assailing  the  persons 
^of  their  debtors,  that  is,  instead  of  bein^  able  on  mesne  process  to  arrest  a  debtor,  at  an  ex* 
pense  of  5/.,  perhaps  3/.,  it  required  the  creditor  to  spend  50/.  to  get  a  writ  of  execution 

X'nst  him ;  it  added  seven  new  remedies  against  the  property  of  debtors,  but  it  withheld  eight 
;h  had  been  proposed  in  the  former  Bills,  and  retained  we  worst  feature  of  the  law  of 
England — the  power  of  imprisonment  in  execution,  ^  the  only  meatus  to  creditors  by  which 
to  attempt  to  reach  certain  descriptions  of  property ;  which,  without  imprisonment,  might  have 
been  reached  by  some  one  of  the  eight  remedies  withheld,  and  most  effectuaUy  by  the  summary 
remedy  of  a  commissioner  s  examination  of  the  debtor,  and  assignment  of  his  property  to 
satisfy  the  debt,  as  proposed  by  the  Bill  of  1835.  Thirdly.  The  Bill  of  1835  proposed  to 
reUeve  (without  previous  imprisonment)  debtors  willing  to  make  cession  of  their  property  for 
the  equal  payment  of  their  debts.  This  introduction  into  the  law  of  England  of  the  principle 
of  the  cessio  bofnorum,  was  proposed  to  be  accomplished  through  the  Court  of  Bankruptcy ; 
and  the  machinery  of  the  Bankrupt  Court  (and  to  be  called  into  operation  without  the  debtor's 
imprisonment)  was  far  preferable  to  both  debtor  and  creditor  than  the  Insolvent  Debtors'  Court 
(only  to  be  caUed  into  operation  by  the  incarceration  of  the  debtor),  more  effectual  to  the 
creditor,  and  less  injurious  and  less  disgraceful  to  the  debtor  ;  and,  like  as  in  bankruptcy,  it 
was  further  proposed  (clause  95)  that  certificates  of  conformity  should  discharge  the  debtor, 
and  his  future  property,  which  offered  a  manifest  advantage  in  mvour  of  the  debtor  over  the 
proceedings  of  the  Insolvent  Debtors'  Court,  under  which  all  future  property  of  the  debtor 
is  held  liable  to  his  debts.  The  only  defect  on  this  subject  (if  a  defect)  in  the  BiU  was  that 
the  cessio  bonorum  proceeded  only  on  the  voluntary  act  of  the  debtor,  and  was  not  compulsory 
also  at  the  instance  of  the  creditor ;  but,  perhaps,  this  was  less  necessary  as  the  remedies 
previously  given  by  the  BiU  to  judgment  creditors  against  the  property  of  their  debtors  were 
so  full  and  effectual.  But  the  provisions  of  the  BiU  of  1835  will  be  found  enumerated  in  the 
two  tabular  forms  I  have  put  in. 

[The  Tables  were  read  as  follows: — ] 
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A  Table  showing  in  contrast  the  Principles  of  the  four  several  Measures  which  have  been  placed       Exammimoni* 
before  Parliament  under  the  title  of"  Imprisonment  for  Debt  Bills."  Sir  Francis  Waskett 

Mytrs. 


Knt  BUI,  1835. 


Ist.  To  give  a  summary 
and  less  expensive 
mode  of  recovering 
debts. — Clause  1. 

2Dd.  To  give  adequaU 
means  for  enabling 
judgment  creditors  to 
obtain  satisfaction 
from  the  property  of 
their  debtors. — Clause 
3  to  14.     - 

Srd.  To  relieve  debtors 
billing  to  make  cession 
of  their  property  for 
the  equal  payment  of 
their  debts.  —  Clapse 
15,  &c. 

4th.  To  transfer  the  au- 
thority of  the  Court  of 
Insolvent  Debtors  to 
the  Bankruptcy  Court, 
— Clause  109  to  111. 

5tb.  To  prevent  frauds 
by  debtors. —  Clause 
112  to  123. 

6ih.  To  abolish  arrest 
and  imprisonment  for 
debt,  except  in  cases  of 
fraud,  &c.  —  Clause 
124  to  130. 

7th.  To  authorize  sum- 
mary apprehension  of 
debtors  intending  to 
abscond,  in  order  that 
such  may  be  held  to 
bail. — Clause  131  to 
135. 

8th.  To  sanction  deeds 
of  composatiod  where 
seven-eighths  in  num- 
ber and  value  of  cred- 
itors consent— Clause 
155  to  159. : 


Second  BUI,  1836. 


1st.  To  give  means  (not 
adequate)  for  ena- 
bling judgment  cre- 
ditors to  obtain  satis- 
faction from  the  pro- 
perty of  their  debtors. 
— Clause  1  to  15. 

2d.  To  relieve  debtors 
willing  to  make  ces- 
sion of  their  property 
for  the  equal  payment 
of  their  debts.  — 
Clause  16,  &c. 

3d.  To  transfer  the  au- 
thority of  the  Court  of 
Insolvent  Debtors 
to  the  Bankruptcy 
Court.— Clause  110 
to  112. 

4th.  To  prevent  frauds 
by  debtors. — Clause 
113  to  124. 

5th.  To  abolish  arrest 
and  imprisonment  fir 
debt^  except  in  cases 
of  fraud,  &c.~^Clause 
125  to  131. 

6th.  To  authorize  sum- 
mary apprehension 
of  debtors  intending 
to  abscond,  in  order 
that  such  may  be 
held  to  bail. — Clause 
132  to  136. 

7th.  To  sanction  deeds 
of  composition  where 
seven-eighths  in  num- 
ber and  value  of  cred- 
itor consent — Clause 
156  to  160. 


Third  Bill,  1837. 


1st.  To  give  means  (not 
adequate)  for  ena- 
bling judgment  cre- 
ditors to  obtain  satis- 
faction from  the  pro- 
perty of  their  debtors. 
Clause  1  to  19. 


3rd.  To  extend  (par- 
tially) the  remedies 
of  creditors  against 
the  property  of  their 
debtors. — Clause  8, 
and  11  to  20. 


2nd.  To  abolish  arrest 
andimprisonmentfor 
debty  except  in  cases 
of  fraud,  &c. — Clause 
21  to  28. 

3rd.  To  authorize  sum- 
mary apprehension 
of  debtors  intending 
to  abscond,  in  order 
that  such  may  be 
held  to  bail. — Clause 
29  to  33. 


FooHh  BiU,  1838. 


4th.  To  grant  compen- 
sation to  gaolers,  &c. 
Clause  34. 


1st.  To  abolish  arrest 
on    mesne    process, 
except      in     certain 
-Clause  1  to  7. 


14th  January,  1840. 


2nd.  To  make  void  all 
cognovits  and  war- 
rants of  attorney  to 
confess  judgment  not 
executed  in  the  pre- 
sence of  an  attorney. 
Clause  9  and  10. 

4tK.  To  re-establish  the 
Insolvent  Debtors' 
Court.— Clause  23, 
&c. 

5th.  To  repeal  the 
Lord's  Act. — Clause 
119. 
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Bxawnatms.  A  Table  showing  in  contrast  the  Reniedies  to  Creditors  against  the  Property  of  Debtors,  propoied  to 

be  given  by  the  four  several  Measures  which  have  been  placed  before  Parliament  under  the  title  of 

Sir  ItauKat  Waskett  «»  Imprisonment  for  Debt  Bills.'* 
Mjers* 

14th  January,  1840' 


First  Bill,  1835. 


1st.  The  power  to  cre- 
ditor, if  judgment  debt 
not  satisfied  in  10  days, 
to  eiamine  debtor  be- 
fore a  Commissioner  of 
Bankruptcy,  as  to  bis 
property,  real  and  per- 
sonal, or  if  debtor  be 
not  found,  the  commis- 
sioner to  proceed  on 
examination  of  wit- 
nesses.— Clause  8. 


2nd.  The  power  to  com- 
missioner thereupon 
to  assign  debtor's  pro- 
perty (all  property  real 
and  personal,  lands, 
goods,  debtij  and  mo- 
nies without  exception) 
or  sufficient  part  to  a 
trustee  for  sale,  and 
collection  and  payment 
of  judgment  debt. — 
Clause  4  and  5. 

dnl.  Elegits  to  extend  to 
the  entirety  of  the  pro- 
fits of  lands  (including 
copyholds)  instead  of 
a  moiety  only. — Clause 
10. 

4th.  The  power  to  the 
sheriflT,  if  prevented 
taking  execution  a- 
gainst  lands  by  incum- 
brances, to  inquire  into 
incumbrances,  and  on 
sheriff's  return  court 
authorized  to  order. 
sale,  and  payment  of 
judgment  debt.  — 
Clause  11. 

5th.  Government  annui- 
ties, &c.  of  judgment 
debtor  made  liable  to 
judgment  debt.  — 
Clause  12. 

6th.  Bonds,  bills,  bank 
notes,  monies,  and  se- 
curities of  judgment 
debtor  made  subject  to 
execution. — Clause  13, 


10th.  For  better  disco- 
very of  a  debtors 
property,  judgment 
debtor  within  14  days 
after  demand  to  de- 
liver a  schedule  of  his 
property,  real  and 
personal,  and  of  all 
debts,  &c.  due  to  him, 
and  to  submit  to  exa- 
mination on  oath  be- 
fore a  Commissioner 
in  Bankruptcy,  or  if 
judgment  debtor  be 
not  found,  the  com- 
missioner to  proceed 
on  examination  of 
witnesses.  —  Clause 
12. 


Second  Bill,  1836. 


Ist.  The  entirety  of  the 
profits  of  debtors' 
lands  (including  co- 
pyholds), insteadbf  a 
moiety  only,  to  be 
taken  in  execution. — 
Clause  1. 


5th.  Government  an- 
nuities, &c.  of  judg- 
ment debtor  made 
lial^le  to  judgment 
debt. — Clause  6. 

2nd.  Monies,  bank 
notes,  bonds,  bills, 
and  securities  made 
subject  to  execution. 
—Clause  2. 

3rd.  Property  of  which 
judgment  debtor  had 
the  order  and  dispo- 
sition, and  which  is 
reached  by  the  laws 
in  bankruptcy  made 
subject  to  execution. 
— Clause  3. 

4th.  Judgment  debts 
made  a  charge  upon 
real  estates  in  equity 
af^r  one  year's  delay. 
— Clause  4. 


Third  BiU,  1837. 


10th.  For  better  dis- 
covery of  a  debtor's 
property,  judment 
debtor  within  14  days 
after  demand  to  de- 
liver a  schedule  of  his 
property,  real  and 
personal,  and  of  all 
debts,  &C.  due  toliim, 
and  to  submit  to  exa- 
mination on  oath  be- 
fore a  Commissioner 
in  Bankruptcy,  or  if 
judgment  debtor  be 
not  found,  the  com- 
missioner to  proceed 
on  examination  of 
witnesses.  —  Clause 
12. 


Ist.  The  entirety  of  the 
profits  of  debtors' 
lands  (including  co- 
pyholds), instead  of  a 
moiety  only,  to  be 
taken  in  execution. — 
Clause  1. 


5th.  Government  an- 
niuties,  &c.  of  judg- 
ment debtor  made 
liable  to  judgment 
debt. — Clause  6. 

2nd.  Monies,  bank 
notes,  bonds,  bills, 
and  securities  made 
subject  to  execution. 
—Clause  2. 

3rd.  Property  of  which 
judgment  debtor  had 
the  order  and  dispo- 
sition, and  which  iis 
reached  by  the  laws 
in  bankruptcy  make 
subject  to  execution. 
— Clause  8. 

4th.  Judgment  debts 
made  a  charge  upon 
real  estates  in  equity 
after  one  year's  delay. 
— Clause  4. 


Fourth  BiU,  1838 


2Dd.  The  entirety  of  the 
profits  of  debtors' 
lands  (including  co- 
pyholds), instead  c^  a 
moiety  only,  to  be 
taken  in  execution.— 
Clause  11.  ' 


5th.  Judgment  debt 
made  a  charge  upon 
government  annui- 
ties under  a  judge's 
order,  after  6  mouths 
delay. — Clause  14. 

3rd.  Monies,  bank 
notes,  bonds,  bills, 
and  securities  made 
subject  to  execution. 
—Clause  12. 


4th*  Judgment  debts 
made  a  charge  upon 
real  estates  in  equity 
after  one  yearns  delay. 
— Clause  IS. 
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Fint  BiU,  1835. 


7th.  Jodgment  debtors 
(traders)  omitting^  to 
pay  judgment  debt 
for  31  days  after  de- 
mand to  be  an  act  of 
bankmpicy.  —  Clause 
14. 


Second  Bill,  1836. 


6th.  Debts  (other  than 
bonds,  bills,  and  secu- 
rities for  money)  due 
to  judgment  debtor 
to  be  made  available 
to  satisfy  judgment 
creditor  by  a  judge's 
order. — Clause  7. 

7th.  Benefit  of  any 
pending  actions  at 
the  suit  of  the  judg- 
ment debtor,  to  be 
given  to  judgment 
creditorunderjudge's 
order. — Clause  8. 

8th.  Beneficial  interests 
of  judgment  debtor 
in  all  personal  pro- 
perty whatever  made 
chargeable  under  a 
judge's  order  after 
six  months'-  delay. — 
Clause  9. 

9th.  Judgment  debts  to 
carry  interest  at  4  per 
cent. — Clause  11. 

11th.  Decrees  and  or- 
ders of  courts  of 
equity  and  rules  of 
courts  of  law  to  have 
the  effect  of  judg- 
ments af^er  registra- 
tion.—Clause  13. 


Third  Bill,  1837. 


12th.  Judgment  debtors 
(traders)  omitting  to 
pay  judgment  debt 
for  21  days  afler  de- 
mand to  be  an  act  of 
bankruptcy. — Clause 
15. 


6th.  Debts  (other  than 
bonds,  bills,  and  secu- 
rities for  money)  due 
to  jodgment  debtor 
to  be  made  available 
to  satisfy  judgn&ent 
creditor  by  a  judge's 
order. — Clause  7. 

7th.  Benefit  of  any 
pending  actions  at 
the  suit  of  the  judg- 
ment debtor  to  be 
given  to  judgment 
cred  itor  under  judge's 
order. — Clause  8. 

8th.  Beneficial  interests 
of  judgment  debtor 
in  all  personal  pro- 
perty whatever  made 
chargeable  under  a 
judge's  order  after 
six  months'  delay. — 
Clause  9. 

i9th.  Judgment  debts  to 
carry  interest  at  4  per 
cent. — Clause  11. 

11th.  Decrees  and  or- 
ders of  courts  of 
equity  and  rules  of 
courts  of  law  to  have 
the  effect  of  judg- 
ments after  registra- 
tion.— Clause  17. 

12th.  Debtors  (traders 
within  tbe  bankrupt 
laws)  on  affidavit  of 
debt  filed,  and  no- 
tice given,  and  de- 
mand made  21  days' 
default  of  payment, 
or  security,  or  bail, 
to  be  an  act  of  bank- 
ruptcy.— Cjause  19. 

Idtb.  Judgment  debtors 
(traders)  omitting  to 
pay  judgment  debt 
for  21  days  after  de- 
mand to  be  an  act  of 
bankruptcy. — Clause 
20. 


Fourth  Bill,  1838. 


6th.  Judgment  debts  to 
carry  interest  at  4  per 
cent.-^-Clause  17. 

7th.  Decrees  and  or- 
ders of  courts  of 
equity  and  rules  of 
courts  of  law  to  have 
the  effect  of  judg- 
ments after  registra- 
tion.—Clause  18  and 
19. 

1st.  Debtors  (traders 
within  the  bankrupt 
laws)  on  affidavit  of 
debt  filed,  and  notice 
given,  and  demand 
made,  21  days'  de- 
fault of  payment,  or 
security,  or  bail,  to 
be  an  act  of  bank- 
ruptcy.— Clause  8. 


Examinationf. 

SirlVancisWatlNft 
Myers. 

14th  January,  1840. 


I 


The  reason  why  I  have  applied  my  attention  to  the  law  of  debtor  and  creditor,  although 
now  a  non-professional  person,  has  been  this, — I  am  a  creditor  of  a  gentleman,  a  ndn-trader, 
whose  debt  to  me,  with  interest  to  the  1st  of  January,  1840,  amounts  to  14,679/.  6*.  8rf.,  and 
oy  the  law  of  England  I  am  without  any  present  remedy ;  although  that  gentleman  has 
possessed  firom  the  time  and  ever  since  my  debt  was  contracted  very  large  landed  estates :  he 
has  dealt  with  his  estates  (which  are  in  Ireland)  as  he  pleased:  he  has  secured  a  present 
income  of  500/.  a  year  out  of  his  estates  to  his  eldest  son  ;  he  has  increased  the  provision  for 
his  younger  children's  portions  from  12,000/.  to  30,000/. ;  he  created  a  trust  for  securing 
sid>seqtiently  borrowed  monies,  raised  to  pay  debts  subsequently  contracted  in  France ;  which 
subsequently  borrowed  monies  have  been  thereby  repaid ;  he  has  protected  his  estates  by  the 
macliineTy  of  trust  deeds,  and  by  assignments  of  satisfied  incumbrances  to  protect  the  posses- 
rion,  retaming  in  himself  only  an  equitable  interest  in  his  properties ;  and,  with  the  assistance 
of  Iris  trustee,  or  his  a^ent,  or  as  he  terms  him  *'  the  administrator  of  his  estates,*'  he  receives 
an  income  of  between  2,000/.  and  3,000/.  a  year,  and  lives  in  the  neighbourhood  of  Paris, — ^while 
I,  with  hr^  other  English  creditors,  am  entirely  without  remedy  in  the  present  state  of  the  law. 

1574.  Would  that  grievance  have  been  removed  by  the  Bill  of  1835?— Yes,  with  a  little 
improvement ;  it  did  not  expressly  extend  to  properties  in  Ireland  and  in  the  colonies,  which 
it  ought  to  have  done ;  nor  did  it  expressly  provide  for  the  case  of  debtors  residing  abroad ; 
nor  expressly  extend  to  properties  of  which  other  persons  were  seized  or  possessed  in  trust 
for  the  debtor,  or  for  his  benefit;  but  it  would  have  allowed  me  to  summon  the  debtor,  and 
(as  amended  in  the  committee)  it  would  have  enabled  the  conmiissioner  to  proceed  ex  parte. 
1  wrote  to  tbe  Attorney-General  to  state  my  case^  and  urge  that  a  proper  clause  might  be 

Digitized  by 


Google 


136  MINUTES  of  EVIDENCE  taketi  before  the  COMMISSIONERS 

'  Examinationa.  ii^troduced.  I  attended  the  Committee  of  the  House  of  Commons  to  urge  a  clause  to  provide 
*      for  the  case  of  a  man  not  appearing;  and  I  perceive  by  the  print  of  the  BilL  as  amended  on 

SirFhinciflWaskett  recommitment^  that  the  third  clause  was  extended  to  meet  the  case  of  a  defendant  not  attend- 

^g^u   Myers.  ing,  or  not  being  found,  or  not  answering,  and  to  enable  the  commissioner  to  proceed  ex  parte. 

14th  January,  1840.  1575.  Mr.  Ellin. — Have  you  made  any  effort  to  recoveryour  debt? — I  am  in  this  situation : 
as  to  a  part  of  my  debt  (2,000/.)  I  am  already  a  judgment  creditor ;  for  the  other  part  I  am 
a  simple  contract  creditor :  but  I  have  no  remedy  in  either  character.  One  of  the  anomalies 
in  the  law,  as  the  law  now  stands,  is  that  the  judgments  of  the  courts  of  law  at  Westminster 
are  powerless  against  property  in  Ireland,  and  judgments  of  the  courts  of  law  in  Ireland  are 

E>werless  against  property  in  England.     I  have  brought  with  me  to  this  Board  the  print  of  a 
ill  which  was  introduced  by  Lord  Wynford,  and  which  passed  the  House  of  Lords  the  25th  of 
April,  1834,  and  was  read  the  first  and  second  times  in  the  Commons  on  the  5th  of  May  and 
5tn  of  June  in  that  year;  but  from  the  5th  of  June  to  the  end  of  the  session  the  committee  on 
the  Bill  was  deferred,  and  no  further  proceeding  took  place.    The  Bill  is  entitled  *•  An  Act 
for  rendering  English  Judgments  effectual  in  Ireland,  and  Irish  Judgments  in  England;" 
and  after  a  preamble  stating  that  '*  by  affording  to  His  Majesty's  subjects  in  England  and 
Ireland  respectively  more  effectual  means  for  enforcing  at  law  pecuniary  engagements  con- 
tracted in  one  country  by  persons  who  reside  or  possess  estates  in  the  other,  greater  con- 
fidence will  be  placed  in  such  engagements,  and  the  interests  of  His  Majesty's  subjects  in  both 
countries  be  thereby  promoted," — ^provision  was<proposed  to  be  made  for  enrolling  transcripts 
of  judgments  of  the  courts  of  law  at  Westminster  on  a  roll  of  the  court  of  King's  Bench  in 
Ireland,  and  for  enrolling  transcripts  of  judgments  of  the  courts  of  law  in  Ireland  on  a  roll  of 
the  Court  of  King's  Bench  at  Westminster ;  and  for  giving  effect  to  such  judgments  respec- 
tively.    The  perfect  reciprocity  of  the  measure  ought  to  have  disarmed  all  jealousy  or  intrigue : 
no  voice  was  heard  against  its  principle  or  its  provisions ; — yet  no  helping  hand  was  given :  I 
am  surprised  no  considerate  member  of  the  House  of  Commons  has  been  found,  to  re-intro- 
duce such  a  Bill.     The  principle  has  been  engrafted  on  the  courts  of  equity  of  both  countries, 
so  that  if  the  Court  of  Chancery  in  Ireland,  makes  an  order  for  the  payment  of  1000/.  there  is 
an  Act  of  Parliament  passed  previously  to  1 823* — I  speak  from  memory — to  provide  that 
such  order  may  be  enforced  in  the  Court  of  Chancery  here,  by  attachment — and  vice  versa : 
but  not  so  in  respect  to  judgments  of  the  courts  of  common  law  in  either  country.     Another 
deficiency  in  the  Bill  of  18S&  was  the  not  more  expressly  providing  for  cases  where  the  debtor 
was  out  of  the  country;  if  I  could  summon  my  debtor  and  bring  mm  before  the  commissioner, 
th^  Bill  of  1835  gave  me  an  effectual  remedy;  but  it  did  not  so  effectually  provide  for  cases 
where  the  debtor  could  not  be  summoned :  and  this  consideration  leads  me  to  offer  sonde  obser- 
vations on  the  great  deficiency  of  the  law,  as  the  law  now  stands,  in  respect  of  persons  going 
abroad,  and  defeating  their  creditors.    The  subject  has  been  several  times  before  Parliament  ; 
but  nothing  has  been  done  !     The  remedies  given  to  judgment  creditors  by  the  Act  of  1838, 
against  certain  descriptions  of  property  of  debtors,  tvere  insufficient  to  assist  "  creditors  suffer- 
ing great  distress  from  being  kept  out  of  what  is  justly  due  to  them,  while  their  debtors  are 
living  idly  and  luxuriously  out  of  the  kingdom,  on  property  which  should  be  applied  in  pay- 
ment of  their  debts,*'     If  such  a  suffering  creditor  be  without  a  judgment  for  his  debt,  the  lavir 
supplies  no  means  (unless  the  debtor  be  a  trader  within  the  bankrupt-laws,)  by  which  the 
creditor  can,  against  his  debtor  living  out  of  the  kingdom,  qualify  himself  to  reach  the  whole 
or  any  part  of  his  debtor's  property  within  the  kingdom.     The  creditor  cannot  enforce  the 
debtor's  appearance  to  proceedings  at  law,  by  which  the  creditor  might  become  armed  with  a 
judgment,  and  by  that  jud^ent  be  entitled  to  execution  against  his  debtor's  property.    The 
notion  had  indeed  prevsule^  that  by  proceedings  in  outlawry,  and  the  forfeiture  thereon  of  the 
outlaw's  property  to  the  crown,  and  by  grant  from  the  crown  to  the  creditor,  a  circuitous 
remedy  was  attainable  between  creditor  and  debtor  thus  circumstanced ;  for,  it  was  supposed^ 
that  outlawry  in  a  civil  action,  though  against  a  debtor  beyond  seas,  would  not  be  reversed 
by  the  courts  of  law,  either  on  writ  of  error,  or  motion,  except  upon  bail ;  but  this  delusion 
has  been  put  an  end  to,  as  the  courts  have  formally  decided  otherwise ;  and  outlawry  against 
a  debtor  out  of  the  kingdom  is  now  understood  to  be  wholly  ineffectual:     I^  on  the  other 
hand,  such  a  suffering  creditor  be  already  b.  judgment  creditor  for  his  debt,  he  will,  under 
**  the  remedies  given  by  the  Act  of  1838,  be  entitled  to  execution  against  certain  descriptions 

of  property  of  his  debtor :  but  very  many  are  the  devices,  and  very  ingenious  are  the  trusts, 
by  which  property  within  the  United  Kingdom,  and  the  income  of  property  within  the  United 
Kingdom,  may  be  protected  from  all  the  Yorms  of  a  creditor's  execution ;  and  yet  be  kept 
available  to  debtors  "  living  idly  and  luxuriously  out  of  the  kingdom."    The  short,  and  prac- 
ticable, and  effectual  remedy,  for  all  purposes,  would  be  the  remedy  brought  forward  some 
years  since  (1831)  by  Lord  Wynford: — Let  every  man  absconding  or  living  abroad  to  delay 
or  defraud  his  creditors  be  made  amenable  to  a  quasi  bankrupt  law,  whereby  to  make  distri- 
bution of  all  his  property  in  the  payment  of  his  debts ;  and  by  such  an  enactment  the  legis- 
lature will  accomplish  more  towards  the  reformation  of  the  debtor,  the  integrity  of  the  cre- 
ditor, and  the  fair  and  equal  administration  of  justice,  than  will  be  done  by  many  provisions 
for  extending  the  remedies  by  execution  of  judgment  creditors  against  the  property  of  their 
debtors ;  or  than  has  been  done  by  the  whole  law  of  arrest  and  imprisonment  for  debt.     The 
best  wisdom  of  law  is  to  render  dishonesty  unproductive  and  unprofitable.     It  is  marvellous 
that  the  pride  of  great  men  should  revolt  at  the  supposed  degradation  of  subjecting  them* 
selves,  and  all  others,  to  the  summary  proceedings  which  teach    "  tl\e  trader  wiuiin  the 
bankrupt  laws,"  to  surrender  his  property  for  the  payment  of  his  debts ;  but  that  the  pride  of 
^eat  men  should  not  revolt  at  the  real  degradation  of  contracting  debt, — of  being  bankruryt 
in  fact,  though  not  in  name, — of  descending  to  their  graves  with  fraud  *'  in  their  right 
hands !  "     I  have  said  that  the  subject  has  been  several  times  before  Parliament     On  the 

*  41  Geo.  UI.  c.  90. 
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21st  December,  1830,  Lord  Wynford  presented  to  the  House  of  Lords  a  bill,  entitled  ^^  An       Examinations. 

Act  to  prevent  Debtors  from  defrauding  their  Creditors  by  lying  in  Prison,  or  absconding  

from  England,"  which  was  then  i-ead  a  first  time  and  printed,  ana  read  a  second  time  lOtn  Sir  Francis  Waikett 
February,  1831,  and  committed  7th  March,  and  reprinted  with  amendments;  and  read  for  Myers, 

the  third  time,  and  jpassed,  10th  March,  1831,  and  sent  to  the  Commons;  in  which  house  ^^th  January,  1840. 
the  bill  was  read  a  first  time  on  the  same  day ;  but  the  second  reading  was  postponed  from 
time  to  time  until  the  end  of  the  session,  on  22d  April.  This  bill,  as  amended,  extended  the 
Lords'  Act,  32d  Geo.  II.  to  all  creditors  and  debtors,  whatever  might  be  the  amount  of  debts 
for  which  such  debtors  might  be  charged  in  execution ;  2d,  restricted  the  reversal  of  out- 
lawries, on  account  of  defendants'  being  beyond  seas,  unless  the  defendants  put  in  bail,  in 
like  manner  as  bail  in  error,  (i.  e.  for  payment  of  debt  and  costs,)  with  certain  exceptions ; 
3rd,  authorized,  upon  outlawry,  a  judge  to  order  the  tenants  of  the  party  outlawed  to  pay  rent 
of  lands,  &c.,  into  court,  to  be  applied  to  the  payment  of  his  debts;  and  4th,  authorized  the 
court  in  which  any  debtor  should  be  charged  in  execution  or  outlawed,  to  institute  inquiry 
respecting  the  estate  and  effects  of  such  debtor,  with  power  to  examine  witnesses  thereon,  in 
order  that  the  same  might  be  used  by  the  crown,  or  creditor  seeking  to  recover  his  debt. 

Again, — On  the  30th  June,  1831,  (the  following  session,)  Lord  Wynford  presented  to  the 
House  of  Lords  a  second  bill,  with  the  same  title,  though  with  different  provisions,  (and  it  is 
to  this  bill  I  referred,  as  a  short,  and  practicable,  and.  effectual  remedy,)  which  was  then  read 
a  first  time,  and  printed,  and  was  read  a  second  time  4th  July,  and  committed  12th  July; 
but  the  bill,  after  certain  amendments  had  been  also  printed,  was  lost,  for  that  session,  on  the 
third  reading,  on  the  23d  August,  1831.  This  second  bill  proposed  to  subject  to  the  bank- 
rupt laws  every  debtor,  of  an  amount  sufficient  to  entitle  a  creditor  to  support  a  commission 
of  oankrupt  against  a  trader,  who  should,  with  intent  to  prevent  his  creditors  from  recovering 
their  debts,  remain  out  pf  the  realm  for  three  months  after  notice^  as  therein  directed ;  and 
every  such  debtor  as  should  remain  in  prison  under  execution  for  three  months,  or  escape 
from  prison ;  excepting  all  persons  who  should  be  out  of  Europe,  and  should,  within  one  year, 
put  in  and  justify  bail,  or  pay,  secure,  or  compound  their  debts  :  and  excepting  all  persons 
abroad  on  service :  and  before  the  third  reading  Lord  Wynford  proposed,  as  amendments,*^ 
1st,  excepting  all  persons  beyond  sea,  in  any  part  of  Europe,  who  should,  within  six  months^ 
put  in  and  justify  bail,  or  pay,  secure,  or  compound  their  debts,  and  declaring  void  all  convey- 
ances of  property  of  debtors,  (bankrupt  under  the  proposed  Act,)  made  after  the  debtor  should 
have  gone  deyond  sea,  or  in  contemplation  of  going  beyond  sea ;  2d,  restricting  the  sale,  under 
the  commission,  of  estates  tail  in  reversion,  dunng  the  life  of  any  tenant  for  life ;  and  3rd, 
granting  an  elegit  to  judgment  creditors  in  certain  cases,  notwithstanding  such  bankruptcy. 
The  opposition  to  the  bill  was  on  the  part  of  Lord  Fife  and  Lord  Plunkett ;  the  arguments  of 
the  one  were  directed  against  the  impolicy  and  severity  of  arrest  and  imprisonment  for  debt, 
and  deprecated  the  extension  of  the  bankrupt  laws,  or  any  new  compulsory  measure  against 
debtors,  unless  the  severity  of  the  existing  laws  in  respect  to  arrest  and  imprisonment  was  also 
remedied.  I  am  an  advocate  equally  for  full  relief  of  the  person,  as  also  for  effectually 
reaching  all  the  property  of  debtors,  and  cannot,  therefore,  be  thought  in  conflict  of  opinion 
with  that  noble  lord ;  and  now  that  the  law  has  been  relaxed  as  to  arrest,  there  is  not  the 
same  ground  of  objection  as  Lord  Fife  then  made.  As  to  the  argument  of  Lord  Plunkett, — 
to  whom,  of  all  men,  the  sort  of  scandal  to  which  it  was  desired  to  put  an  end  was  well 
known, — to  that  noble  lord  I  would  reply,  that  it  would  be  a  less  evil,  if  one  or  two  persons 
goin^  abroad  for  health  or  pleasure,  and  having  omitted  the  duty  of  first  paying  their  debts, 
should  happen  to  be  inconvenienced  by  the  working  of  the  remedy,  than  that  one  or  two 
hundred  fraudulent  persons  going  abroad  to  delay  or  defraud  their  creditors,  and  living 
'*  idly  and  luxuriously  on  property  which  should  be  applied  in  payment  of  their  debts,"  should 
continue  to  be  irresponsible,  so  far  as  regards  their  property  remaining  in  this  country,  to 
"  creditors  suffering  great  distress  fit)m  being  kept  out  of  what  is  justly  due  to  them." 

Again, — ^After  the  bill  was  lost,  towards  the  close  of  the  session  of  1831,  the  late  excellent 
Lord  Hardwicke,  in  his  place  in  Parliament,  inquired  what  was  intended  to  be  done  in  this 
respect ;  and  the  then  Lord  Chancellor  (Brougham)  informed  the  noble  earl,  that  the  proper 
remedy  was  under  the  consideration  of  the  Government,  and  that  he  (the  Lord  CSiancellor) 
was  aware  there  were  some  flagrant  cases ! 

Yet  the  Act  of  1838,  for  extending  the  remedies  of  creditors  against  the  property  of  debtors, 
did  not,  at  the  end  of  seven  years,  bring  forward  the  particular  remedy  for  this  grievance,  so 
long  ago  under  the  consideration  of  Government :  and  I  repeat,  at  the  end  of  nine  years, 
nothing  has  been  done ! 

157d.  In  your  judgment,  then,  would  it  be  beneficial  to  allow  creditors  to  summon  their 
debtors,  and  to  examine  them  on  oath  whether  they  owed  the  debt  or  not ;  and  if  the  debtor 
admitted  the  debt,  that  he  should  be  amenable  to  the  court;  and  if,  on  the  contrary,  he 
denied  the  debt,  that  then  the  creditor  should  proceed  in  the  usual  course ;  it  being  under- 
stood the  creditor  was  to  make  oath  that  the  debtor  owed  the  money? — To  the  first  part  of 
the  question  I  answer  yes !  decisively :  on  the  second  part  I  think  the  commissioner  should 
do  much  more.  I  am  decisively, — not  on  a  hasty  consideration,  but  having  deliberatfed  upon 
it  for  years,  and  having  had  my  attention  drawn  to  the  subject  by  the  case  I  have  disclosed,-— 
in  favour  of  extending  the  law  of  bankruptcy,  or  something  equivalent  to  it^quasi  bankruptcy, 
to  non-traders  as  well  as  traders. 

1577.  You  would  allow  a  debtor  to  cede  his  property  when  he  found  himself  insolvent,  and 
not  able  to  discharge  all  his  debts? — I  not  only  would  allow  the  debtor,  as  in  Scotland,  the 
benefit  of  the  cessio  bonorum ;  but  I  would  go  still  further,  and  make  it  at  the  option  of  the 
creditor  compulsory  on  a  defaulting  debtor. 

1578.  In  your  judgment,  would  it  be  advantageous  for  the  public  that  the  estates  of  insol- 
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vents  and  bankrupts  should  be  administered  under  the  same  system  of  law  ? — I  am  of  opinioD 
..^  that  the  Insolvent  Court  should  be  abolished  altogether ;  doing  away  with  arrest  and  impri- 

ttrFhrndtWaikett  sonment  in  execution,  the  court  would,  of  course,  become  utterly  useless.  I  am  willing  to 
Myers.  carry  out,  to  the  fullest  extent,  the  two  principles  of  the  freedom  of  a  man*s  person,  and  the 

I4fli  Jtasaiy,  1840.  responsibility  of  a  man's  property  :  if  you  carry  out  those  two  principles,  the  insolvent  Court 
becomes  useless ;  and  I  perfectly  agree  in  the  remark  of  the  last  witness,  that  it  seems  ex- 
traordinary how  the  Insolvent  Court  should  have  grown  up.  No  man  in  his  senses,  now 
legislating  for  this  count ry^  would  erect  three  courts,  the  Court  of  Queen's  Bench,  the  Court 
of  Common  Pleas,  'and  the  Court  of  Excheouer,  to  put  men  into  prison  for  dd>t,  and  one 
little  court,  with  all  due  deference  be  it  spoken,  to  let  them  out  a^ain ;  but  it  grew  up  to 
abate  the  severity  of  the  law  of  imprisonment  for  debt.  If  that  seventy  be  done  away  with, 
you  would  render  unnecessary  the  Insolvent  Court  What  I  mean  is  this — that  we  have 
courts  of  great  dignity  which  have  existed  from  time  inmiemorial,  the  course  of  practice  in 
which  has  been  the  pressure  of  the  person  of  debtors  as  the  means  of  reaching  their  property ; 
and  now  we  have  a  court, — a  court  of  respectability,  but  of  fiar  inferior  dignity — to  undo  wliat 
the  superior  courts  do.  Three  superior  courts  (with  multitudes  of  eminent  officials)  to 
put  men  into  eaol  for  debt ;  and  one  inferior  court  to  let  them  out  again.  The  principle  is 
vieious,  and  will  not  bear  the  test  of  reasonable  criticism.  Can  it  be  wisdom  to  send  a  creditor 
to  spend  50/.  in  the  forms  of  an  action  in  the  Queen's  Bench,  and  then  to  incarcerate  his 
debtor,  as  the  only  means  by  which  he  can  qualify  himself  effectually  to  reach,  by  the  Insolvent 
Debtors'  Court,  and  at  the  expense  of  20/.  more,  his  debtor's  property,  for  payment  of  his 
debt?  Would  not  conmion  sense  suggest  something  eke  than  three  courts  to  do,  and  one  to 
undo, — something  else  than  the  idle  pretence  that  ihe  coercion  of  the  person  is  the  only  means 
to  reach  the  debtor's  property?  Would  not  common  sense  attempt  to  give  to  creditors  dirtct 
and  effectual  remedies  against  debtors'  property,  neither  allowing  the  creditor  to  injure  his 
debtor  by  accumulated  expenses,  nor  the  debtor  to  defeat  his  creditor  by  wasting  or  misapply- 
ing his  effects? 

1579.  Do  you  think  it  would  be  right,  the  commissioners  of  bankrupts,  or  a  court  established 
on  the  principles  referred  to,  should  have  the  power  of  punishine  fraudulent  debtors? — Yes; 
but  I  think  fraud  would  show  itself  in  so  many  ways  it  would  be  m  vain  for  a  court  to  attempt 
to  restrain  all  frauds  by  punishments  only.  I  think  the  reverse  of  the  position  more  practicable, 
that  we  should  check  frauds  by  bounties  on  honesty.  The  principle  I  wouU  proceed  upon 
would  go  far  to  render  dishonesty  unproductive,  and  honesty  advantageous.  At  present 
dishonesty  becomes  profitable. 

1 580.  Does  it  appear  to  you  that  summoning  debtors  would  have  the  effect  of  making: 
persons  cede  their  property  and  prevent  their  defrauding  their  creditors  ? — Most  decidedly ; 
and  as  to  parties  abroad,  I  would  give  any  notice  requisite ;  persons  abroad  in  a  civil  or  military 
capacity  might  be  exempted  or  have  twelve  months'  notice ;  but  the  law  of  England,  though 
very  effectual  against  Uie  poor  debtor,  has  been  very  ineffectual  against  the  nch  fraudulent 
debtor ;  the  rich  fraudulent  debtor  has  withdrawn  himself  with  impunity ;  and  by  means  of 
machinery  within  his  power,  has  continued  to  receive  his  income,  and  has  spent  it  abroad ; 
while  the  poor  man,  wno  has  not  had  the  means  of  going  abroad,  nor  the  income  to  spend 
there,  has  been  incarcerated,  and  his  property,  which  is  generally  a  tangible  sort  of  property, 
has  been  reached :  the  act  of  1838  extended  the  remedies  of  creditors  as  I  have  said,  Init  its 
provisions  will  not  reach  all  a  debtor's  property,  will  not  reach  trust  property,  the  infinite 
variety  of  beneficial  interests  such  as  annuities,  charges,  portions,  legacies,,  and  income  and 
capital  of  divers  kinds :  and  it  left  untouched  equitable  interests  in  land. 

1581.  As  the  law  now  is  it  is  perfectly  hopeless  to  endeavour  to  set  aside  a  trust  deed  such 
as  the  deed  of  the  Duke  of  Marlborough  ? — I  am  not  so  frightened  at  the  terrors  of  the  Court 
of  Chancery  as  some  men  are,  for  my  early  life  has  been  spent  in  that  court  ;  still  it  has 
some  defects;  I  may  be  singular  in  my  opinion,  but  I  do  not  think  the  Court  of  Chanceiy 
has  been  improved  isitely  in  taking  the  administration  of  a  man*s  affairs,  the  conduct  of  his 
suit  out  of  his  hands.  Trusts  are  of  that  extraordinary  character,  and  men  are  so  fertile  in  in- 
venting means  of  escape,  it  is  impossible  to  reach  all  modes  of  fraud,  except  by  proceedings 
analogous  to  the  proceedings  of  the  Court  of  Bankruptcy.  The  objection  to  that  remedy  has 
been  the  expense  ;  at  the  time  of  Lord  Fife's  opposition  he  urged  the  enormous  expense  of 
the  Bankrupt  Court.  I  would  have  asked  his  lordship  whether  it  were  better  that  the  money 
should  be  spent  in  the  bankrupt  court  or  spent  in  Paris,  beyond  the  reach  of  justice.  The 
expensiveness  of  a  remedy  is  no  objection  to  its  power  and  applicability;  but  a  strong  reason 
for  the  hearty  endeavour  to  moderate  the  expense,  both  to  traders  and  to  non-traders ;  it 
would  be  a  perversion  of  ethics  to  tolerate  crime,  because  of  the  expensiveness  of  punishment ; 
on  the  contrary,  it  would  be  a  less  public  and  a  less  private  scandal  if  the  expensiveness  of  the 
remedy  should  absorb  the  whole  of  the  property  rescued,  than  that,  debtors  should  with  im- 
punity, continue  to  live  "  idly  and  luxuriously  out  of  the  kingdom,  on  property  which  should 
be  applied  in  payment  of  their  debts."  It  is  not,  however,  admitted  that  the  expense  would 
necessarily  be  excessive.  The  objection  is  delusive,  and  hiui  been  insincerely  put  fortL  TTie 
proposed  commissioners'  assignment  would  save  the  debtor  all  the  heavy  expenses  of  sherifib' 
poundage  bn  executions,  and  numerous  other  exactions.  As  to  the  disgrace  or  degradation 
of  the  remedy  I  will  quote  the  words  used  by  Lord  Wynford  when  he  introduced  the  Bill 
to  make  refugees  subject  to  the  bankrupt  law,  **  Persons  who,  not  being  exposed  to  the  risks 
that  must  be  run  by  men  in  trade,  have  contracted  debts,  by  living  beyond  tneir  means,  or  by 
raising  money  to  support  themselves  abroad,  debts  which  they  never  intended  to  repay*  can- 
not complain,  whatever  be  their  station  in  society,  of  unmerited  degradation,  when  they  are 
placed  in  the  same  situation  as  honourable  merchants  are  oftea  reduced  to  by  misfortunes  in 
trade  which  no  prudence  or  attention  on  their  parts  can  have  protected  them  from.    Thete 
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are  no  reasonab  e  objections  to  make  men  liable  to  the  bankrupt  laws^  who  haying  the  means 

of  paying  the  whole  or  part  of  their  debts,  choose  to  lie  in  gaol,  or  to  fly  from  their  country^  

that  they  may  live  dishonestly  on  other  men's  property.     Nothing  can  degrade  such  men  Sir  Francis WaiMt 
below  the  level  of  baseness  to  which  their  own  conduct  has  reduced  them.'*    Those  were  the  Myers, 

words  <^  Lord  Wynford  in  the  House  of  Lords,  and  they  are  very  true ;  Lord  Fife  and  Lord  Uth  Jtnuaiy.  1840. 
Plunkett  opposed  that  Bill,  and  Lord  Wynford's  days  of  greater  energy  and  aptitude  were 
gone  by,  and  the  Bill  was  lost  on  the  third  reading.  I  wish  every  man,  who  is  bankrupt  in 
ract^  were  subjected  to  have  his  affairs  administered  by  some  summary  remedy.  I  am  not 
startled  from  my  opinion,  by  being  told  that  the  remedy  would  be  very  expensive ;  it  is  better 
that  the  expense  should  be  incurred  than  that  dishonesty  should  prevaiL  The  summary 
remedy  suggested  of  summoning  a  man  for  a  short  ^y  would,  I  think,  be  beneficial,  the 
oommissioner  having  power  to  judge  what  would  be  right  under  the  circumstances  between 
debtor  and  creditor,  so  that  on  a  debtor  saying,  I  do  owe  the  money  and  I  am  not  ready  to 
pay,  but  I  can  give  my  creditor  security,  that  me  commissioner  should  not  be  obliged  to  break 
up  that  man,  but  authorized  to  grant  indulgence ;  and  that  in  all  cases  where  the  com- 
missioner did  break  up  the  man,  it  should  not  be  for  the  benefit  of  the  one.  creditor,  but  that 
it  should  be  for  the  general  benefit  of  all  the  creditors.  In  the  case  that  I  have  instanced,  and 
I  do  not  of  course  expect  that  a  law  shall  be  made  for  my  particular  case,  but  I  am  quite 
sure  that  it  is  one  of  a  large  class  of  cases — A  man  borrows  money  of  me  in  the  month  of 
April,  and  in  July  withdraws  from  this  country,  and  though  years  have  passed  over  I  have 
.  not  received  a  shilling  of  principal  or  interest  He  afterwards  transferred  his  estates  to 
trustees,  and  I  filed  a  bill  in  chancery  here  against  the  trustees  to  compel  them  to  execute 
their  trust ;  they  answered,  it  was  a  voluntary  trust,  and  in  the  interval  a  friendly  suit  in 
Ireland  was  instituted  and  carried  through  for  a  direction  to  reconvey  to  my  debtor.  It  had 
been  decided  in  the  Duke  of  Marlborough's  case,  that  a  voluntary  trust  could  not  be  enforced 
by  creditors.  Afterwards  a  new  trust  was  created  by  my  debtor,  and  that  trust  is  still  existing ; 
but  a  trust  of  so  extraordinary  a  character  as  to  baffle  the  rights  of  the  unpaid  creditors,  and 
almost  to  annul  his  own  rights  :  the  trustee  is  to  settle  the  affairs  when  and  how  he  likes, 
and  to  remit  him  such  annual  sum  as  hf  likes ;  and  .he  has  remitted  a  large  annual  income, 
and  of  late  years  has  increased  the  remittances  by  an  additional  allowance  of  900/.  a-year, 
making  between  2000/.  and  3000/.  per  annum,  besides  the  annuity  of  500/.  A-year  to  his 
eldest  son,  and  allowances  to  some  of  the  other  children.  Now  the  proposed  summary  remedy, 
analogous  to  proceedings  in  bankruptcy,  would  supersede  all  such  undue  dealing  with  the 
debtor's  property,  and  carry  through  the  due  administration  of  his  estate. 

1582.  Mr.  Commissioner  Law. — No  one  can  doubt  that  there  ought  to  be  power  for  the 
judgment  creditor  to  intercept  such  funds? — I  would  go  still  further,  I  am  the  only  judgment 
creditor  in  England ;  but  I  should  say  not  only  the  judgment  creditor  but  the  simple  contract 
creditors  also  ought  to  have  a  summary  remedy,  because  they  cannot  now  get  a  judgment  by 
reason  of  the  debtor's  absence  abroad.  There  used  to  be  a  prevailing  notion  as  I  have  said 
that  outlawry  would  reach  such  a  case ;  I  took  some  pains,  by  consulting  eminent  counsel, 
to  ascertain  the  law,  and  it  is  quite  certain  that  outlawries  against  men  who  are  out  of  the 
kingdom,  and  known  to  be  out  of  the  kingdom,  are  good  for  nothing ;  such  outlawries  would 
be  reversed  without  bail ;  therefore  if  a  man  has  secured  himself  in  a  situation  in  which  he 
can  have  his  rents  remitted  to  him  abroad  there  is  no  mode,  as  the  law  now  stands,  in  which 
the  simple  contract  creditor  can  make  himself  a  judgment  creditor,  or  the  judgment  creditor 
make  his  rights  available  against  trust  property  so  protected. 

1583.  Chairman, — Are  there  any  other  suggestions  you  would  make? — I  observed,  when 
reading  in  the  country  the  newspaper  account  or  two  witnesses  who  were  examined  before  this 
commission,  that  questions  were  asked  them  about  the  name  and  the  form  of  the  court,  whether 
it  should  be  called  a  Court  of  Bankruptcy  or  a  Court  of  Commerce.  I  should  say  that,  by 
softening  the  thing,  an  injury  would  be  done.  The  great  object  should  h%  not  to  make  insol- 
vency palatable,  but  to  make  dishonesty  impossible;  to  make  it  impossible  for  a  debtor's 
property  to  escape  the  administration  of  tne  law.  I  have  been  asked  a  question  as  to  punish- 
ment of  frauds.  I  answered  that  I  thought  punishment  only  would  be  ineffectual ;  but 
I  w6uld  reward,  by  a  certificate  of  freedom  irom  future  debt,  the  honest  man ;  and,  by  dealing 
with  that  instrument  for  good,  I  think  a  more  effectual  preventive  of  frauds  would  be  found 
than  in  the  apprehension  of  imprisonment  or  punishment;  for  imprisonment  or  punishment 
may  be  the  means  of  often  corrupting  a  man,  but  seldom  of  improving  him.  The  only  ques- 
tion on  which  my  mind  has  not  been  completely  made  up  'on  the  subject  is,  whether  certificates 
to  release  future  property  should  or  should  not  extend  to  non-traders.  On  the  whole,  the 
Ofnmon  I  have  formed  is,  that  such  certificates  should  extend  to  non-traders;  but  I  would  not 

S've  the  debtor  his  certificate  so  quickly  as  is  frequent  in  the  present  practice.  I  do  not  think 
ere  is  any  evil  in  the  trader  who  becomes  insolvent  having  his  operations  in  trade  suspended 
for  a  twelvemonth ;  but  the  present  mode  of  a  man  in  trade  becoming  bankrupt,  and  getting 
his  certificate,  and  being  able  to  start  again  next  week,  is  an  evil.  So,  as  to  the  trader  or 
non-trader,  I  should  say  that  the  certificate  should  be  postponed  for  some  considerable  time ; 
and  then,  as  to  expectancies  from  relatives,  it  is  a  matter  of  deep  consideration,  whether  a  man 
out  of  trade  should  have  all  his  future  property  released ;  a  man  having  great  expectations, 
before  such  take  the  qualities  of  rights.  That  is  the  only  doubt  I  have.  The  only  beautiful 
feature  m  the  insolvent  debtors'  law  is  the  reaching  future  property ;  but  future  property  has 
not  been  effectually  reached,  because  'there  have  been  gfreat  frauds  practised.  It  has  escaped 
administration  from  the  neglect  of  creditors,  not  from  the  neglect  of  the  court. 

1584.  Mr,  Commissioner  Law. — If  you  would  exempt  future  property,  after  a  limited  time, 
would  you  not  be  in  danger  of  this,  that  you  might  retain  the  right  to  it  during  the  period 
nheack  it  was  pretty  sure  to  have  no  existence^  and  not  do  so  at  a  later  period,  when  there  was 
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Examinations,      a  better  prospect  ? — Then  the  reasonable  line  might  be  this,  that  the  effect  of  the  certificate  to 

— ; —  the  trader  should  be  to  release  his  future  property ;  but,  to  a  non-trader,  not  to  release  his 

Sir  Francis  Waskett  fijture  property.     Such  a  distinction  might  prevent  heirs  expectant  coming  and  clearing  them- 

^^"'  selves  before  expectations  became  property. 

14tti  January,  1840.       1585.  Are  you  aware  of  the  power  of  tlie  Insolvent  Debtors'  Court  over  future  property  ? — 
Yes,  it  is  great ;  and  in  some  instances  I  know  it  has  worked  great  justice. 

1586.  No  man  can  answer  for  the  extent  to  which  that  has  been  effected,  because  applica- 
tions are  every  day  made  by  debtors  to  be  recorded  as  having  paid  their  debts,  on  showing 
a  release  from  their  creditors,  when  the  terms  on  which  the  release  had  been  obtained  are 
unknown  to  the  court,  neither  does  it  import  the  court  to  inquire  ? — I  have  no  doubt  many 
things  are  settled  out  of  court,  and  then  the  petition  dismissed. 

1587.  If  a  man,  six  or  eight  years  aflerwards,  comes  and  exhibits  a  release,  the  court,  of 
course,  cannot  know  on  what  terms  the  release  has  been  obtained.  He  is  entitled  to  have  the 
warrant  of  attorney  cancelled  ? — Undoubtedly.  There  is  another  point,  to  which  it  may  be 
useful  to  draw  the  attention  of  this  board,  and,  through  this  board,  the  attention  of  the 
Government ;  that  is,  the  want  of  reciprocity  in  the  laws  of  other  countries  with  the  law  of  this 
country.  A  Frenchman,  coming  into  this  country,  may  sue  his  debtor  for  a  debt  contracted 
in  France ;  but  I  cannot  go  and  sue  my  debtor  in  Paris  for  a  debt  contracted  here.  This  want 
of  reciprocity  cannot  be  altered  by  our  legislature,  but  may  by  treaty  between  this  and  other 
countries,  so  as  to  put  an  end  to  the  atrocious  abuse  of  the  absconding  of  debtors  to  defraud 
their  creditors.  In  case  of  a  debt  due  to  a  foreigner  (alien  friend),  contracted  abroad,  and  of 
the  debtor  coming  over  here,  the  creditor  may  follow  him,  and  sue  him  in  our  courts  for  the 
debt  contracted  abroad.  But  such  is  not  the  case  in  France,  as  to  a  debt  contracted  in 
England ;  a  suit  will  not  be  entertained  between  two  strangers,  for  a  debt  contracted  beyond 
the  jurisdiction  of  their  courts,  unless  it  be  a  conunercial  debt  on  a  bill  of  exchange. 

1588.  Can  he  be  sued  on  an  English  judgment  ? — No. 

1589.  Cannot  you  attach  his  property  in  Belgium? — No;  the  law  of  Brussels  is  the  Code 
Napoleon.  The  only  mode  attempted  has  been  by  transferring  the  debt  to  a  native  of  the 
country,  and  leaving  him  to  sue  the  debtor ;  which  plan  has  been  attempted  in  several  cases, 
and,  in  such  as  were  not  resisted,  has  succeeded  so  as  to  get  judgment;  but  one  case  I  am 
aware  of  was  against  a  debtor  on  an  Irish  judgment,  and  he  appealed  and  reversed  the 
decision  obtained  in  the  first  instance. 

[  The  Witness  withdrew.'] 


Wednesday,  15th  January,  1840. 
Mr.  COMMISSIONER  EVANS,  in  the  Chair. 


W'  Scrope  Ayrton,  Esq,,  Barrister,  examined. 

W.  8.  Ayrton,  Esq.       1590.  Chcdrman. — You  are  one  of  the  registrars  of  the  Court  of  Bankruptcy  ? — I  am. 

15th  Januaiy,  1840.  1591.  Have  you  seen  the  questions  whicn  have  been  circulated? — ^They  are  this  moment 
put  into  my  hands  for  the  first  time ;  but  I  saw  some  questions  which  were  published  in  the 
newspapers  some  time  ago. 

1592.  Are  there  any  suggestions  which  you  would  wish  to  offer  to  the  commissioners,  upon 
the  subjects  presented  ? — I  am  prepared  to  offer  some  suggestions  respecting  the  constitution 
and  powers  of  the  different  branches  of  the  Court  of  Bankruptcy,  and  regardmg  the  principles 
and  practice  of  the  law  of  bankruptcy. 

First  Suggestion, — as  to  the  name,  constitution,  and  powers  of  the  court.  It  would  be  bene- 
ficial to  enlarge  the  sphere  of  its  jurisdiction ;  and,  instead  of  the  confined  designation  of  the 
"  Court  of  Bankruptcy,"  to  confer  the  more  general  title  (which  I  have  seen  suggested 
already)  of  the  '*  Court  of  Commerce.*'  The  commissioners,  who  are  in  fact  judges,  ought  to 
receive  the  name  of  judges ;  and  those  officers  who  are  now  designated  deputy  registrars, 
might,  I  apprehend,  more  properly  be  called  masters  of  the  court  l5ut  whether  the  change 
in  the  name  of  the  court  would  have  any  tendency  to  remove  the  stigma  which  at  present 
marks  persons  passing  through  it,  would  probably  depend  very  much  upon  the  practice  pre- 
vailing in  the  court  If  the  name  merely  be  changed,  and  everything  else  remains  as  at 
present,  the  public  would  not  be  long  in  making  the  mscovery  that  passing  through  the  Court 
of  Commerce  meant  precisely  the  same  thing  as  gomg  through  the  Court  of  Bankruptcy,  or 
Court  of  Insolvent  Debtors.  Some  alteration  therefore  should  be  made,  by  which  the  public 
would  be  enabled  to  perceive  whether  the  individual  was  an  unfortunate  or  a  fraudulent 
debtor.  To  attain  this  object,  the  court,  in  granting  or  withholding  the  certificate  ought  to 
have  power  to  have  regard  to  the  dealings  of  a  bankrupt  before  his  bankruptcy ;  and  fraud» 
either  before  or  after  the  bankruptcy  or  insolvency,  should  be  made  an  indictable  offence,  not 
punishable  in  the  Court  of  Commerce,  but  in  the  Old  Bailey,  or  at  the  assizes.  If  this  were 
done,  the  judges  of  the  new  court  might  themselves  have  power  to  punish  mere  misconduct 
in  a  debtor  by  refusing  his  allowance  or  per  centage,  or  withholding  his  certificate ;  but  if  his 
conduct  were  actually  fraudulent,  they  could  direct  that  he  should  be  indicted  for  that  fraud 
in  another  court ;  the  consequence  of  which  would  be,  that  rogues  would  be  turned  out  of  this 
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court  into  another,  and  then  the  feet  that  a  man  passed  through  the  court  without  being       Examinatioiu. 

indicted  elsewhere  would  become  evidence  to  the  public  that  he  was  not  a  dishonest  man.  

TPhis,  I  believe,  would  be  in  accordance  wdth  the  system  of  the  French  law,  by  which,  if  a  ^*  ^*  Ayrton,  Esq, 
trader  is  discovered  to  be  what  they  consider  a  fraudulent  debtor,  his  assets  remain  to  be  dis-  ^^*^  January,  1840. 
tributed  in  the  original  court ;  but  he  is  turned  over  to  another  tribunal,  to  be  punished  as  a 
criminal.  What  I  have  said,  is  under  the  supposition  that  it  is  practicable  to  unite  bank- 
ruptcy and  insolvency  under  one  court.  It  would,  in  my  opinion,  be  a  most  beneficial  change, 
if  the  legislature  could  be  persuaded  to  assent  thereto.  But,  to  amalgamate  the  two  systems, 
it  would  be  absolutely  necessary,  as  I  apprehend,  that  insolvent  debtors  should  have  some- 
thing analogous  to  an  act  of  bankruptcy,  and  th^t  they  could  obtain  a  certificate  or  something 
equivalent  thereto ;  and,  more  especially,  that  all  imprisonment  whatever  for  debt,  even  in 
execution,  should  be  abolished  except  in  cases  of  fraud.  Upon  this  subject.  Sir  Samuel 
Romilly  said,  in  a  debate  in  the  House  of  Commons,  in  1808,  '*  In  my  opinion,  an  individual 
could  scarcely  render  a  greater  service  to  his  country  than  by  procuring  the  abolition  of 
imprisonment  for  debt  altogether.  It  is  mischievous  to  the  individual ;  it  is  pernicious  to  the 
public ;  and  though  the  imprisonment  may  in  many  cases  be  just,  yet  it  is  certain  that,  in 
many  others,  it  is  equally  unjust."  In  this  way  bankrupts  and  insolvents  would  be  placed  on 
a  somewhat  similar  footing ;  they  would  receive  the  protection  of  a  certificate,  and  would  be 
liable  to  be  indicted  for  any  frauds  of  which  they  were  guilty.  In  order  to  give  full  efficacy 
to  the  new  court,  it  ought  to  have  not  only  a  general  power  over  bankrupts  and  insolvents,  but 
also  over  all  debtor  and  creditor  disputes  whatever,  between  bankrupts  and  insolvents,  and 
their  debtors  and  creditors.  The  new  court  ought  further  to  have  jurisdiction,  on  the  appli- 
cation of  any  interested  party,  over  all  trust-deeds  and  the  proceedings  thereunder ;  but,  till 
such  application  is  made,  tne  property  under  trust-deeds  ought  to  be  administered,  as  at 
present,  by  the  parties  themselves;  all  conmiercial  disputes  whatever,  independently  of 
bankruptcy  or  insolvency,  should  be,  with  consent  of  the  parties,  decided  in  this  court  The 
court  wUl  also  require  to  have  fresh  powers  in  furtherance  of  those  given  under  the  1st  and  2nd 
Victoria,  cap.  1 10,  for  the  abolition  of  arrest  for  debt.  The  new  court  might  also  act  as  a 
court  for  the  recovery  of  small  debts,  which  would  be  a  valuable  boon  to  a  large  class  of  the 
community,^  especially  in  the  coimtry,  if  the  London  system  were  extended  to  them.  It  is  quite 
essential  that  the  court  should  be  armed  with  some  new  powers  for  maintaining  order  and 
decorum  among  those  frequenting  it,  to  protect  as  well  the  court  itself  as  those  attending,  from 
indignity  and  insult.  I  have  seen  many  affronts  offered  by  one  suitor  to  another,  which  the 
commissioners  were  powerless  to  prevent  or  punish.  This  want  of  power  is  often  productive 
of  considerable  cost  to  the  estate.  In  one  case,  a  very  insolvent  estate  was  actually  put  to  an 
expense  of  22/.,  because  the  commissioner  had  not  power  to  order  one  witness  out  of  court 
while  another  was  under  examination,  with  whom  it  was  suspected  the  first  was  in  collusion 
to  secrete  part  of  the  bankrupt's  estate.  The  items  of  this  sum,  which  I  have  extracted  from 
the  bill  of  costs,  are  as  follow.  The  names  of  the  persons  concerned  are  omitted  for  obvious 
reasons: — 

Assignees  of  Heyman  Levin,  a  bankrupt. 

Dr.  to  H.  Hindmarsh  and  Son. 

£.    s.     d. 
25th  ApriL — Attending  commissioner  for,  and  obtained  appointment  for 

the  3rd  May  next,  for  private  meeting 0    6    8 

29th  April. — ^Writing  Mr. ,  requesting  Mr. to  call  upon  us  .       0     3     4 

30th  April. — Prepanng  summons,  and  summoning  Mr.  S.  to  attend   .       0  10     0 

The  like  Mr.  T. 0  10    0 

The  like  Mr.  P 0  10    0 

1st  May. — Preparing  three  summonses  for  service  on  Mr.  A.,  Mr.  B., 
and  Mr.  C,  and  several  attendances  to  endeavour  to 
serve  same,  but  without  success  ......      •       010 

Instructions  for  brief  to  examine  witnesses 0    ^ 

Drawing  same,  and  fair  ct)py  (10  sheets) 5    0 

Paid  Fee  to  Mr.  Humphries  and  clerk 3     5    6 

Attending  him 068 

3rd  May. — ^Attendinff  private  examination  at  the  Bankrupt  Court, 
when  Mr.  Isaacs  attended  on  behalf  of  Mr.  S.  and 
Mr.  T.,  and  objected  to  either  of  them  withdrawing 
while  the  other  of  them  was  under  examination ;  and, 
inasmuch  as  the  commissioner  stated  he  had  no  power 
to  enforce  obedience  to  his  order,  the  meeting  was  ad- 
journed to  the  subdivision  court,  which  was  to  be  fixed 

by  the  commissioner  * 100 

Paid  house  r^istrar,  and  memorandum  for  him  •      .      .       0  14    4 
4th  May.— Attending  commissioner,  when  subdivision  court  fixed  for 

Monday,  13th  instant 068 

Writing  Mr.  K.,  informing  him  thereof 0    3    4 

Preparing  summons,  and  summoning  Mr.  S.  to  attend     •       0  10    0 

The  like  xMr.  T 0  10    0 

The  like  Mr.  P. .•   .•     •       0  10    0 

6th  May.— Attending  to  bespeak  office  copy  of  the  examination  of 

Friday  last,  and  afterwards  for  same 0     6     8 

Carried  forward     .      .      .      .15    9  10 
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Sxaminations.  £.    s.    d. 

Brought  forward  ...     15    9  10 

W.  S.  AyrtoD,  Bsq.  Paid  for  same 016 

19Ui  January,  1840.  Instructions  for  further  brief  for  the  examination  of  thef 

witnesses 068 

Drawing  same  (two  sheets) 0134 

Fair  copy  for  counsel,  with  former  examination  (four  sheets)      0  13    4 

Paid  fee  to  Mr.  Humphries  and  clerk 3     5    6 

Attending  him 068 

13th  May. — Attending  subdivision  court,  when,  after  a  lengthened 
discussion,  the  court  ordered  the  witness  not  under  ex- 
amination to  withdraw ;  but  stated  they  had  no  power 
to  enforce  that  order,  as  before  a  single  conunissioner. 
At  length,  Mr.  Jones,  counsel  fqr  the  witnesses,  con- 
sented to  the  examination  being  taken  before  Mr.  Com- 
missioner Holroyd,  sitting  alone ;  and  that  such  order 
should  be  enforced  before  him,  as  well  as  before  a  sub- 
diyision  court;  and  the  question  therefore  ended.  But, 
it  being  late,  it  was  found  that  the  examination  could 
not  be  got  through  to-day,  and  the  court  adjourned  .  1  0^  0 
Paid  house  registrar,  and  memorandum  for  him  .      .      .       0  14    4 

£22  11     2 

Assuming  then,  as  a  proposition  not  to  be  successfully  controverted,  that  the  court  requires 
some  new  power  to  enable  it  to  administer  justice  and  repress  indecent  behaviour,  the  ques- 
tion is  as  to  the  remedy.  It  cannot  be  concealed  that  the  legislature  has  hitherto  been  opposed 
to  granting  this  court  power  to  punish  for  contempts ;  a  power  possessed  by  all  the  other 
superior  courts.  But  I  think  it  very  questionable,  whether,  in  the  present  state  of  puUie 
feeling,  that  power  would  now  be  granted  to  the  Court  of  Chancery  or  Queen's  Bench,  if 
either  of  those  courts  were  newly  created.  Tlie  judge  is  at  once  the  accuser  and  the  witness; 
he  also  acts  the  part  of  the  jury,  and  finds  the  person  guilty ;  he  then  assumes  the  judge, 
and  pronounces  sentence ;  and  lastly  he  fulfils  the  functions  of  the  legislature  in  fixing  the 
amount  of  punishment.  But  all  the  other  courts  have  this  power,  and  its  exercise  creates  no 
murmurs.  Thus,  the  deprivation  this  court  labours  under,  robs  it  of  its  due  consideration. 
Would  it  be  sufficient  to  give  the  court  power  to  commit  any  person  guilty  of  riotous  behaviour, 
or  otherwise  interrupting  the  course  of  justice,  to  the  custody  of  the  messenger,  to  be  by  him 
kept  in  custody  during  the  sitting  of  the  court,  or  sent  to  the  nearest  police  station-house,  and 
afterwards  to  be  liable  to  indictment — ^the  registrar  or  the  messenger,  or  even  the  usher  of  the 
court,  being  the  prosecutor  ?  I  suggest  this  with  hesitation ;  I  do  not  know  whether  that 
power  would  be  sufficient. 

As  to  the  Court  of  Review, — I  find  that  many  persons  conceive  that  the  Court  of  Review 
would  become  unnecessary  under  an  improved  constitution  of  the  Court  of  Bankruptcy. 
I  entertain  a  strong  opinion  to  the  contra^.  I  apprehend  that  there  would  be  the  utmost 
difficulty  in  dispensing  with  the  Court  of  Keview.  On  applications  to  a  conunissioner  in  this 
court,  it  is  very  essential  there  should  not  exist  either  form  or  delay ;  but  when  questions  of 
doubt  or  difficulty  arise  (and  questions  of  the  utmost  difficulty  and  importance  occasionally  do 
arise),  it  appears  to  me  that  a  slight  delay,  which  enables  the  case  to  be  prepared  with  more 
mature  deliberation,  and  also  a  sbght  degree  of  form,  is  essential  to  the  due  administration  of 
justice.  The  Court  of  Review,  however,  is  at  present  most  crippled  in  its  jurisdiction.  It 
ought  to  have  power  over  all  questions  arising  under  a  bankruptcy,  which  at  present  it  has 
not  It  should  possess  jurisdiction  over  strangers,  such  as  executors  and  other  persons  liable 
to  account  to  the  estate;  it  also  ought  to  have  power  to  interfere  in  the  case  of  trust-deeds,  as 
was  proposed,  in  the  year  1826,  by  Mr,  Bright,  to  be  given  on  petition  to  the  Lord  Chancellor, 
but  the  bill  brought  in  did  not  pass ;  and  it  should  have  jurisdiction  over  all  commercial  dis- 
putes, and  all  partnership  matters,  by  the  submission  of  the  parties. 

1593.  Mr.  Commissioner  Law, — ^When  you  say  the  Court  of  Review  ou^t  to  have  such 
jurisdiction,  do  you  mean  to  say  that  the  commissioners  ought  not,  or  do  you  speak  of  the  Court 
of  Review  as  a  court  of  appeal  on  thode  subjects? — I  speak  of  it  as  a  court  of  appeal.  If  the 
Court  of  Review  were  abolished,  I  think  I  may  venture  to  assert  that  few  people  would  recom- 
mend that  its  jurisdiction  should  be  transferred  to  any  court,  save  the  Lord  Chancellor's ;  what, 
then,  was  the  state  of  bankruptcy  petitions  before  the  institution  of  the  Court  of  Review  ?  This 
is  an  important  question,  because,  if  that  court  were  gone,  we  return  to  Chancery  and  its  evils, 
if  any.  A  dictum  in  the  case  of  ex-parte  Cowder,  reported  in  3d  Bamewall  and  Alderson, 
127,  has  been  often  quoted.  The  Lord  Chief  Justice  says,  *'The  proceeding  under  the  com- 
mission acts  by  way  of  a  sudden  seizure  of  property  belonging  or  supposed  to  belong  to  a 
bankrupt ;  a  process  so  speedy  and  summary  requires  to  be  controlled  by  a  speedy  and  sum- 
mary course  of  relief."  In  the  case  of  the  Leeds'  bank,  which  is  reported  in  Ist  Rose,  255, 
on  an  application  for  delivering  up  short  bills.  Lord  Eldon  said,  <*  Justice  in  these  cases  must 
be  prompt ;  promptness  in  cases  of  paper  credit  is  life  itself  to  a  commercial  man."  The 
quantity  of  bankruptcy  petitions  seems  to  have  been  so  great,  that  they  could  not  be  heard 
but  after  considerable  delay ;  besides  which,  they  interfered  very  seriously  with  the  proper 
business  of  equity,  a  creat  evil  then,  but  which  would  now  be  much  aggravated.  In  the  year 
1813  Mr.  Macdonald,  in  the  debate  on  the  Vice-Chancellor's  Bill,  speaking  of  bankruptcy 
business,  says,  "  At  the  present  day  it  occupies  a  fourth,  some  say  even  a  third,  of  the  time  of 
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the  Chancellor."     Several  witnesses,  examined  before  the  Committee  of  the  itotise  of  Commons      Examinatioiis. 
in  1825,  concur  in  stating  the  very  large  amount  of  the  time  of  the  court  occupied  in  hearing  — — 

bankruptcy  petitions,  Mr.  William  Cooke  said  the  decision  of  bankruptcy  cases  occupied  a  ^'  ®'  Ayrton,  Stq. 
very  considerable  portion  of  the  time  of  the  Court  of  Chancery  more  and  more  every  day.  15th  January,  1846. 
Mr.  John  Bell  declared  a  considerable  part  of  the  time  of  the  Lord  Chancellor  and  Vice- 
Chancellor  was  occupied  in  hearing  bankrupt  petitions.  Mr.  Hamilton  said,  "  Those  cases 
occupy  a  good  deal  of  the  time  of  the  Court,  both  of  the  Lord- Chancellor  and  of  the  Vice- 
Chaoeellor;  the  Lord  Chancellor  has  latterly  heard  bankruptcy,  I  believe,  every  Saturday  in 
term."  Mr,  Leake  declares, "  I  will  only  say  one  word  more,  and  that  is,  that  if  some 
means  could  be  devised  of  relieving  the  court  from  the  load  of  bankrupt  petitions,  which  now 
amount,  upon  an  average,  to  nearly  700  a-year,  and  which  now  occupy,  I  believe,  nearly  one- 
third  of  its  time,  a  great  benefit  would  be  obtained."  In  Mr.  Cooper's  work  upon  the  Par- 
liamentary proceedings  relating  to  the  Court  of  Chancery  in  the  year  182S,  he  says,  in  a  note 
to  page  315,  '^It  may,  perhaps,  be  supposed,  from  the  great  arrear  of  bankrupt  business,  and 
from  the  length  of  time  the  petitions  have  been  set  down,  that  bankruptcy,  being  an  excrescence 
on  the  equity  jurisdiction,  occupies  but  a  small  portion  of  the  time  of  the  court.  This,  how- 
ever, is  not  the  case.  It  appears  that  in  the  years  1823,  1824,  and  1825,  the  business  in 
bankruptcy  occupied  nearly  one-fourth  of  the  time  of  the  court  What  time  was  devoted  to 
bankruptcy  in  1826  I  do  not  know,  and  the  impression  upon  my  mind  is,  that  in  1827  a 
smaller  portion  of  time  than  usual  was  set  apart  for  that  business.  It  has  become,  then, 
absolutely  necessary,  if  the  jurisdiction  were  retained,  that  the  court  should  set  apart  for  the 
bankrupt  petitions  a  great  portion  of  the  present  sittings."  The  time,  therefore,  occupied  in 
Chancery,  as  stated  by  these  different  witnesses,  was  from  one-third  to  one- fourth  of  the  time 
which  tliat  court  devoted  to  business  during  the  year.  The  next  evil  of  the  petitions  being 
heard  before  the  Chancellor,  was  the  enormous  length  to  which  the  affidavits  extended,  and 
the  consequent  expense  to  the  parties.  Mr.  John  Pensam,  the  well-known  secretary  of  bank- 
rupts, being  examined  before  the  Committee  of  the  House  of  Commons,  stated  that  affidavits 
upon  bankruptcy  petitions  ran  frequently  to  very  great  length ;  that  in  one  case,  that  of  Senior 
0.  Smith,  there  were  eight  counsel  and  96  affidavits ;  that  in  Howard  and  Gibbs*  bankruptcy 
the  affidavits  filed  had  been  more  than  1,500  folios,  and  that  in  several  others  they  had  ex- 
ceeded or  been  nearly  equal  to  1,000  folios — he  stated  that  eight  folios  make  properly  a  brief- 
sheet.  In  a  tract,  published  in  1827  by  Mr.  Montagu,  he  states  that  in  ex-parte  Macnaughten, 
a  petition  to  remove  assignees  and  to  recall  the  certificate  was  presented  in  1820,  and  stood  in 
tlw  paper  in  1826 ;  and  he  adds,  '*  An  inspection  of  the  mass  of  briefs  which,  in  my  opinion, 
weigh  near  250  lbs.,  as  mine  alone  wei^h  25  lbs.,  would  soon  exhibit  the  nature  of  this  fest% 
mum  remedium,  this  saving  of  time  and  expence.  The  costs  of  this  lit^ation,  which  is  now 
entering  into  its  seventh  year,  must  amount,  I  conceive,  to  5,000/."  The  conclusion  of  the 
Report  of  the  Chancery  Commission  was,  that  '^  affidavits  are  very  inconveniently  extended  in 
number  and  length,  and  are  frequently  found  to  be  of  the  most  conflicting  and  opposite  cha- 
racter." Another  mischief  is  the  existence  of  vacation  in  the  Court  of  Chancery;  that  was 
noticed  by  Mr.  Bell,  in  his  work  on  the  bankrupt  laws  of  Scotland.  He  says, ''  during  the 
long  vacation,  when  the  courts  are  shut  for  three  months,  no  petition  against  such  proceedings 
can  be  heard  (to  supersede),  nor  action  tried,  and  the  debtor  remains  without  relief,  without  a 
vindication  of  his  cnaracter ;  his  effects  are  in  the  hands  of  his  enemies,  he  continues  subject 
to  all  the  severe  penalties  of  the  bankrupt  law."  Mr.  Bell  here  refers  to  the  impossibility  of 
a  bankrupt's  petition  to  supersede  his  commission  being  heard  during  the  long  vacation. 

1694.  Mr.  Commissioner  Law, — Does  the  Court  of  Keview  sit,  when  necessary,  throughout 
the  year,  or  merely  the  law  terms? — The  Court  of  Review  practically  sits  throughout  the  year, 
for  there  is  always  one  judge  in  London  (or  near  London^  and  who  will  come  to  London  the 
moment  his  presence  there  is  wanted),  to  whom  application  can  be  made.  How  is  Chancery, 
loaded  as  it  is  with  business,  to  dispose  of  the  present  bankruptcy  petitions  ?  The  number  of 
petitions  answered  for  hearing,  (excluding  petitions  of  course,)  in  the  Court  of  Review,  from 
January,  1832,  to  December,  1839,  being  eight  years,  is  4,028,  which  is  an  average  of  rather 
m<Nre  than  500  petitions  per  annum.  Those  petitions  are  got  through  quickly  in  the  Court  of 
Review,  because,  being  heard  promptly,  there  is  not  time  to  swell  them  out  with  unnecessary 
affidavits.  The  delay  in  obtaining  a  hearing  before  the  Chancellor  was  frequently  the  great 
cause  of  petitions  bein^  presented.  To  say  that  as  petitions  occupy  so  much  less  time  now 
than  they  formerly  did,  and  therefore  that  the  Court  of  Review  ceases  to  be  necessary,  and 
that  petitions  should  return  to  the  Lord  Chancellor  would  be  like  declaring  that,  as  the  six 
Lonacm  Commissioners  of  Bankrupt,  under  their  improved  system,  can  more  than  get  through 
thmr  business^  therefore  they  are  unnecessary — should  be  abolished — and  that  the  old  14  lists 
of  70  commissioners  ought  again  to  be  called  into  existence. 

1595.  Do  you  know  of  that  number  of  petitions  how  many  were  strictly  appeals  from  the 
eonaanisBioners,  and  how  many  were  not  appeals  ? — I  cannot  myself  answer  that ;  but  Mr. 
Montagu  made  a  calculation,  which  was  adopted  by  Mr.  Cooper  in  his  work  on  Chancery, 

Eblisbed  in  1828,  and  the  petitions  are  probably  much  the  same  in  1839  as  they  were  in  1828. 
r.  Cooper  says,  "The  commissioners"  (that  is,  the  Chancery  commissioners  of  inquiry) 
^  recommaided  that  ten  or  more  persons  should  be  selected  by  the  Chancellor  out  of  tlie  com-  , 
missioners  of  bankrupt,  to  hear,  in  the  first  instance,  all  matters  which  are  now  the  subject  of 
appeal  to  the  Chancellor  from  the  decisions  of  the  London  commissioners.  That  the  measure 
would  not  relieve  the  Court  of  Chancery  has  been  clearly  shown  by  Mr.  Montagu ;  out  of 
S53  petitioBs  that  were  in  the  Vice-Chancellor's  paper  for  hearing,  in  July,  1826,  only  27  were 
affmls  from  decisions  of  the  conomissioners.  In  the  Lord  Chancellor's  paper,  for  the  same 
■MNith  of  July,  there  were  67  petitions,  and  of  these  Mr.  Montagu  has  stated  he  believed  there 
not  moie  thaa  ^ht  whidi  were  appeals  from  the  commissioners.    Conrndering  how  small 
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Examinations.       a  proportion  the  appeals  from  the  commissioners  bear  to  the  total  number  of  petitions,  it  seems 

unaccountable  that  the  Chancery  commissioners  should  have  proposed  the  appointment  of 

W.  S.  Ayrton,  Esq.   commissioners* of  appeal  as  a  mode  of  relieving  the  Court  of  Chancery,  by  correcting  the  errors 
15th  January,  1840.  of  the  general  commissioners." 

1596.  Chairman. — Have  the  goodness  to  mention  why  the  Court  of  Review  has  not 
examined  viva  voce  as  intended? — It  was  found  that,  where  the  witnesses  resided  at  a  dis- 
tance, it  would  cause  very  great  expense  ta  bring  them  to  London,  and  keep  them  there,  in 
order  to  examine  them  viva  voce :  it  was,  therefore,  thought  better,  in  the  first  instance,  to 
take  affidavits,  with  the  knowledge  on  the  part  of  the  deponents,  that  if  any  discrepancy 
appeared,  they  would  then  be  summoned,  and  examined,  and  cross-examined  in  open  court, 
when  the  discrepancy  (if  any)  of  their  oral  testimony,  with  the  depositions  they  had  swoi^, 
would  appear :  the  consequence  of  this  was  that,  though  perjury  had  prevailed  in  bankruptcy 
petitions  to  an  enormous  extent  in  Chancery,  there  is  scarcely  now  any  necessity  to  examine 
a  witness  viva  voce,  because,  being  aware  that  they  may  be  examined,  they  state  nothing  but 
the  fact  in  the  affidavit.  In  a  petition  heard  in  the  Court  of  Review  shortly  after  its  institu- 
tion, I  recollect  very  well  an  affidavit  was  read,  and  Sir  Albert  Pell  immediately  said,  "  Mr. 
Jacob,  that  is  conclusive  against  you."  Mr.  Jacob  rose  and  said,  "  Sir,  I  have  an  affidavit 
flatly  contradicting  that."  Sir  Albert  replied,  *' Good  heavens!  you  do  not  mean  to  say 
that  ?*'  "  Oh,  yes,"  said  Mr.  Jacob,  "  I  am  sorry  to  say  that,  whenever,  in  a  bankruptcy 
petition,  I  find  a  strong  affidavit  stating  a  material  fact  very  confidently,  I  only  have  to  turn 
to  the  next  page  of  my  brief  to  find  another  affidavit  flatly  contradicting  it."  But  the  power 
of  examining  witnesses  viva  voce  has  put  an  end  to  all  that. 

1597.  Secretary. — A  re  you  aware  that  the  Court  of  Review  has  power  to  procure  evi- 
dence to  be  taken  before  the  judges  of  assize,  to  prevent  witnesses  being  brought  to  town  ? — 
Yes ;  but  that  would  cause  very  serious  delay  and  heavy  expense. 

1598.  Mr.  Commissioner  Law. — Has  anything  ever  been  done  under  that  power? — That 
power  has  seldom  been  exercised. 

1599.  Secretary. — Does  not  the  statute  constituting  the  Court  of  Review  authorise  the 
sending  an  issue  to  be  tried  at  the  assizes  ? — Ves ;  but  I  repeat  that  the  court  are  very 
imwilling  to  do  so,  on  account  of  the  expense  and  delay. 

1600.  Mr.  Commissioner  Holroyd. — ^There  is  no  power,  except  by  sending  an  issue,  to  get 
a  party  examined  before  a  judge  of  assize? — ^That  is  the  course  to  which  I  refer,  and  under- 
stood the  secretary  to  refer. 

1601.  Mr.  Commissioner  Law. — Do  vou  know  how  many  issues  have  been  tried  by  the 
judges  of  the  Court  of  Review  ? — I  should  think  not  half-a-dozen  ;  but  I  do  not  recollect 
precisely. 

1602.  Chairman. — ^Those  you  have  stated  were  the  reasons  alleged  by  the  Court  of  Review 
for  the  course  they  have  taken  ? — Yes. 

1603.  You  have  never  yourself  compared  the  expense  of  a  hearing  in  the  Court  of  Review 
by  uvd  voce  examination  and  by  affidavits  ? — I  have  not 

Country  Commissioners. — ^The  next  point  which  I  have  considered  is  the  country  lists  of 
commissioners ;  and  it  appears  to  me  that  it  is  quite  essential  that  they  should  be  placed  upon 
the  same  footing  with  the  present  London  commissioners,  and  that  they  should  all  form 
nidges  of  one  court,  with  mutual  and  interchangeable  powers.  I  never  could  understand 
how  it  happened  that  the  1  and  2  Will.  IV.,  c  56,  which  swept  away  the  old  London  Ibts  of 
commissioners,  placed  the  country  lists  in  precisely  the  same  situation  in  which  the  London 
lists  had  stood.  In  other  words,  it  having  been  universally  admitted  that  the  then  London 
lists  were  by  far  the  worst  constituted  tribunals  in  this  country,  the  Legislature  thought  fit  to 
transfer  the  mischief  from  the  capital  to  the  provinces,  where  it  is  incalculably  more  injurious, 
as  wanting,  in  part,  the  salutary  check  of  publicity,  and  wanting  the  same  efficient  men  who 
acted  in  London.  It  almost  appears  as  if  the  iJegislature  conceived  that  the  evil  was  not 
sufficiently .  glaring  to  demand  instant  abolition,  but  only  formidable  enough  to  require 
removal  to  a  distance ;  as  a  criminal  guilty  of  an  ofience,  not  sufficiently  atrocious  to  be 
punished  with  death,  is  banished  to  remote  colonies.  The  Commbsioners  are  doubtless  aware  of 
the  Report  of  the  Committee  of  the  House  of  Commons  on  the  Bankruptcy  Law  in  1817>  which 
embodied  the  evidence  of  the  well-known  commissioner  of  bankrupts,  Mr.  Cullen,  as  to  the 
then  lamentably  bad  state  of*  the  London  lists;  and  whatever  Mr.  Cullen  said  of  the  London 
commissions  of  that  day  applies,  I  apprehend,  to  the  present  country  lists,  the  only  thing 
changed  beinj;  the  nlace  of  sitting,  viz.,  from  London  into  the  country.  One  material  point 
for  consideration  is  the  comparative  expense  of  the  present  country  lists  with  what  the  cost 
would  be  if  assimilated  to  the  London  system.  Mr.  Fonblanque,  in  his  evidence,  in  1827, 
before  the  Committee  of  the  Common  Council,  says  that  he  is  sure  he  is  not  over  the  mark  in 
calculating  the  fees  of  the  countiy  commissioners  at  31,500/.  a-year.  I  have  looked  at  the 
average  number  of  meetings  held  under  fiats  in  Mr.  Holroyd's  court  in  the  years  1834,  1835, 
and  1836,  which  I  believe  are  fair  average  years;  and  I  find  that  in  those  three  years,  under 
223  fiats,  there  have  been  2,235  meetings.  But  of  these  there  have  been  no  less  than 
486  meetings  to  tax ;  there  is  nothing  approaching  that  number  of  meetings  to  tax  held  at 
present.  Deducting,  therefore,  466  of  tnese  meetings,  leaves  an  average  of  very  nearly  eight 
meetings  held  under  every  fiat. 

1604.  Secretary. — Do  you  think  it  would  be  most  convenient  to  have  the  costs  taxed  by 
each  commissioner  or  his  registrar,  or  by  one  officer  taxing  for  all  ? — I  think  in  London  it  is 
most  advisable  that  the  registrar  should  tax  the  costs;  but  the  country  costs  certainly  should 
be  taxed  by  an  officer  in  London.  It  puts  the  country  commissioners  in  a  situation  of  delicacy 
and  difficulty,  in  which  they  ought  not  to  be  placed,  to  have  to  tax  the  bills  of  costs  of  gentle- 
men with  whom  they  are  commonly  in  close  connexion  as  clients.     I  have  made  an  estimate 
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of  the  probable  expenses  of  working  fiats  in  the  country,  which  is  partly  adopted  from       Examinations. 

one  made  by  Mr.  Montagu  some  years  ago.      In  the  first  place,  calculating  that  only  

600  fiats  go  to  the  country,  (which  is  below  the  mark,)  the  commissioners'  fees  would  be  ^*  ^'  Ayrton,  Esq 
30,000/.  per  annum,  or  50/.  for  each  fiat  I5th  January,  1840 

1605.  Secretary. — By  what  rule  do  you  make  50/.  the  average  of  the  fees  under  each  fiat  ? 
— I  arrived  at  that  conclusion  in  the  following  manner  : — ^There  are  now  140  country  lists, 
containing  in  the  whole  743  commissioners,  of  whom  514  are  solicitors  and  gentlemen,  and 
229  are  barristers.  I  assume  that  each  list  has  two  quorum  commissioners,  who  are  barris- 
ters. This,  it  will  be  seen,  is  not  borne  out  by  the  figures  I  have  just  stated,  there  being  many 
lists  for  small  places  where  there  are  not  two  quorum  commissioners  who  are  barristers ;  but 
then  those  lists  receive  hardly  any  fiats,  one  or  two  in  a  year,  perhaps ;  and  all  the  lists  to 
which  any  number  of  fiats  are  directed  certainly  have  two  barristers ;  so  that,  on  the  average, 
I  may  safely  state  each  fiat  is  directed  to  a  list  with  two  quoriun  commissioners,  who  are 
entitled  to  recrive  an  additional  fee  of  1/.,  which  makes  the  fees  for  each  meeting  amount  to 
5/.    The  probable  statement  of  fees  is  then  as  follows  . — 

£. 

Meeting  to  open  the  fiat  ••• •••5 

,,       for  choice  of  assignees  ••••^ 5 

„      for  last  examination 5 

„       to  sign  certificate 5 

„      to  tax  costs 5 

Private  meeting • 5 

Audit  meeting ••5 

Dividend  meeting \«.5 

Final  audit • 5 

Final  dividend     •• •#••••••5 

£50 

There  is  not  a  meeting  to  sign  the  certificate  under  every  fiat^  and  I  fear  a  second  audit 
and  dividend  meeting  is  too  often  neglected  to  be  held ;  but  then  I  have  not  allowed  for  any 
adjournment  of  the  above  meetings,  nor  have  I  included  the  double,  triple,  and  sometimes 
fourfold  meetings  held  at  the  same  time,  under  fiats  in  cases  of  partnerships,  and  the  number 
of  fiats  against  partners  constitutes  a  large  per  centage  of  the  whole  number  issued;  neither 
have  I  included  a  further  sum  of  1/.  pavable  for  a  travelling-fee  to  barristers,  who,  being 
commissioners,  live  more  than  seven  miles  from  the  place  where  the  meeting  is  held. 
Assuming  50/.  to  be  a  fair  average  for  fees,  and  taking  the  number  of  country  fiats  to  be  only 
600,  the  expenses  will  be  as  follows : — 

£. 

Commissioners'  fees     •••• 30,000 

Taking  the  assets  under  each  fiat  at  400/.,  and  that  there  is  only 
one  year*s  dividend  in  arrear,  the  sum  in  the  hands  of  the 
country  bankers  will  be  240,000/.,  of  which  the  interest  at  5/. 

percent 12,000 

Brokers'  costs  5/.  each  fiat,  and  the  accountant  the  same       •     •       6,000 

Messengers'  bills,  average  20/ 12,000 

From  increase  of  law  expenses,  compared  with  London  fiats, 

10/.  each  fiat •     •       6,000 

Total £66,000 


If  this  calculation  be  correct,  and  applicable  to  the  present  day,  the  expense  of  working  a 
country  fiat  may  be  taken  at  1 10/. ;  so  that,  if  there  are  600  country  fiats  a-year,  the  expense 
is  66,000/.  If  the  country  system  were  assimilated  to  that  of  London,  the  expense  will  pro- 
bably be  as  follows : — 

£. 

Six  judges,  at  1,500/.  a-year      *     «     •     •     • 9,000 

Six  regwtrars,  at  800/. 4,800 

Six  ushers,  at  100/ 600 

Messengers*  biUs,  average  15/ •••••»     9,000 

Total     •     •     •     .      £21,400 

This  supposes  that  six  judges  would  be  sufficient;  perhaps,  however,  seven  or  eight  may  be 
necessary.  Deducting,  then,  21,400/.  from  66,000/.,  gives  a  saving  of  no  less  than  45,600/. 
a-year.  Deducting  from  the  21,400/.  the  9,000/.  for  uie  messengers*  bills,  (which  would  be 
paid,  as  in  London,  during  the  progress  of  the  fiat,)  leaves  12,400/.  only  as  the  expense  of  the 
country  tribunal ;  then  if  20/.  were  paid  on  issuing  each  country  fiat,  600  fiats  would  thus 
furnish  12,000/.,  which,  with  a  per  centage  on  the  dividend  as  in  London,  would  iurnish  more 
than  sufficient  to  pay  those  expenses.  I  have  taken  the  number  of  fiats  at  600 ;  but  the 
average  number  issued  to  the  country  between  January  1833  and  January  1838  was  890 
yearly. 

1606.  Mr,  Commissioner  Law. — Do  you  propose  that  the  tribunal  should  be  stationary  or 
itinerant? — I  propose  it  should  be  stationaj^. 

1607.  Have  you  not  forgotten  the  travellmg  expenses  of  all  the  officers^  messeogers,  and 
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Examinationi.      others,  to.  come  to  this  stationary  tribunal  ? — No,  I  assume  that  the  expenses  in  the  country 
W  s  A    to    E       ^^  ^®  *^®  same  as  they  are  now  in  London.     Some  of  the  messengers  and  their  men,  and 

*    _    ^^     '    **'  other  persons,  have  now  to  go  40  miles  in  travelling  to  and  from  London. 
15th  January.  1H40.       jgQg   you  conceive  that  six  judges  would  do  for  all  England  ?— Yes,  exclusive  of  London. 

1609.  Chairman. — Are  you  prepared  to  state  at  what  places  they  should  be  stationed  ? — 
I  have  not  much  considered  that ;  but  I  know  there  are  many  places  where  there  would  not  be 
sufficient  business  for  a  court ;  and  it  appears  to  me  that  in  those  districts  the  present  system  of 
lists  of  colnmissioners  might  advantageously  be  continued,  as  the  lesser  evil. 

1610.  Mr,  Comrm^sioner  Law* — ^Then  would  not  your  six  stations  be  rather  an  exception 
to  the  general  rule? — I  apprehend  not.  Six  districts  would  include  a  large  part  of  England, 
to  which  fiats  actually  go,  and  those  places  to  which  very  few  fiats  are  sent,  and  which  would 
not  support  a  court ;  I  say,  I  would  leave,  as  at  present,  with  lists  of  commissioners. 

1611.  Would  you  have  one  at  Hull? — Yes,  or  York,  which  is  more  centraL 

1612.  Would  you  have  one  at  Newcastle  ? — Yes. 

1613.  Would  you  have  two  or  three  in  the  West  Riding  of  Yorkshire,  and  two  in  Lan- 
cashire ? — I  suppose  there  must  be  one  at  York,  at  Manchester,  at  Birmingham,  and  probably 
at  Bristol  and  at  Exeter.  .  I  should  propose  that  the  London  and  country  commissioners,  or 
judges,  should  all  form  one  court,  with  power  to  take  evidence  on  behalf  of  each  other ;  so 
that,  in  case  of  a  fiat,  jor  other  process  of  insolvency,  issuing  against  a^debtor  residing  at  some 
distance  from  London,  but  worked  there,. the  country  judge  should  be  able  to  take  evidence  of 
any  kind,  or  proofs  of  debts,  and  transmit  the  same  to  the  London  court,  or  vice  versa;  and 
that  they  should  do  for  each  other  that  which  b  now  done  under  an  auxiliary  fiat;  the 
expense  of  the  country  courts  might,  I  apprehend,  b^  partly  defrayed  out  of  the  county  rate,  if 
they  were  also  jcoiuls  for  the  recovery  of  small  debts. 

Suggestions  relating  to  the  Principles  of  the  Bankrupt  Laws» 

Some  of  the  principles  of  the  bankrupt  laws  appear  to  me  to  be  liable  to  objections,  and  to 
require  alteration.     They  are  as  follows : — 

Act  of  Bankruptcy, — By  the  I  and  2  Will.  IV,  c.  56,  sec.  ,  a  concerted  fiat  is  declared 
valid.  This  clause  was  suggested  by  Sir  Launcelot  Shad  well;  but  the  Act  does  not  go  far 
enough,  it  does  not  extend  to  a  concerted  act  of  bankruptcy,  a  very  serious  omission,  as  I  have 
no  doubt  that  nine-tenths  of  the  fiats  now  issued  are  founded  upon  concerted  acts  of  bankruptcy 
which,  therefore,  should  be  declared  sufficient  to  support  a  fiat,  in  the  absence  of  fraud.  The 
injustice  and  mischief  of  the  ex  parte  adjudication  of  bankruptcy  hare  elicited  many  observa- 
tions ;  all  that  has  be^n  said  upon  that  subject  is,  I  think,  comprised  in  what  Sir  Bland 
Bui^ess  states  in  his  work  upon  insoh^ncy,  published  so  long  ago  as  1783,  where,  after  de- 
scribing the  secret  method  of  adjudicating  a  bankruptcy,  he  proceeds  as  follows : — "  To  this 
method  an  obvious  objection  arises,  from  the  secrecy  and  haste  with  which  this  important 
business  is  transacted.  The  affidavit  is  made,  the  bond  is  executed,  and  the  commission  is 
sealed,  without  the  participation-  of  any  person,,  except  .of  th©  ijecessary  officers,  the  petitioning 
creditor,  and  the  solicitor.  The  whole  of  the  subsequent  process  is  equally  mjfsterious.  To 
the  bankrupt  himself,  of  all  others  the  most  interested  party,  no  notice  is  given ;  the  first 
information  he  can  receive  is  by  the  arrival  of  the  messenger  and  his  attendants  at  his  house. 
But  is  this  agreeable  tolhe  constitution  and  to  the  laws  of  tljis  country?  Under  the  Scotch 
Sequestration  Act,  the  adjudication  of  bankruptcy  is  rather  in  the  nature  of  a  rule  nisi  for  the 
debtor  to  show  cause  why  he  should  not  be  adjudicated  a  bankrupt.  The  French  law  allows, 
I  think,  eight  days  for  the  proposed  bapkmpt  or  insolvent  to  contest  the  adjudication  about  to 
be  pronounced.  I  would  suggest  that  the  adjudication  shoyld  fit  first  be,  as  at  present,  ex 
parte,  but  that  the  person  adjudicated  bankrupt  should  forthwith  be  personally  served,  by  the 
messenger,  with  a  notice  of  gucb  adjudication,  (such  personal  service,  under  circumstances,  to 
be  dispensed  with,  and  an  order  for  substituted  service  made  by  the  court)  That  upon  the 
bankrupt's  application  to  the  judge,  at  any  time  before  the  choice  of  assignees,  a  time  and 
place  shall  be  appointed  at  which  the  bankrupt  may  attend,  and  be  heard  in  person,  or  by 
counsel  or  attorney,  against  the  adjudication,  and  be  allowed  to  inspect  and  take  copies  of  the 
depositions  and  proceedings  either  before  or  at  such  meeting,  or  at  any  adjournment  thereof; 
that  upon  hearing  the  bankrupt,  the  judge  may,  if  he  thinks  fit,  reverse  the  adjudication 
already  made ;  but  that,  in  the  mean^time,  eyery  thijig  m  to  seizure  shall  go  on  as  is  now  the 
practice,  and  that  the  advertisement  of  the  adjudication, shall  not  in  any  case  be  inserted  in 
the  Gazette,  till  two  days  after  such  personal. or  substituted  notice ;  and  that,  if  the  bankrupt 
applies  or  gives  notice  wof  aipplication  gs  afore9aid9  then  the  advertisement  in  the  Gazette  to  be 
suspended  for  such  further  time  as  the  court  should  direct.  If  the  bankrupt  felt  convinced 
that  the  fiat  was  properly  i^u^  gainst  him,  there  would  be  no  objection  to  his  signing  a 
memorandum  of  his  acquiescence  therein,  which  would  at  once  prevent  his  contesting  it. 

Certificate  of  the  Bankrupt.  The  next  point  to  which  I  have  directed  my  attention  is  as 
to  the  certificate  of  the  bankrupt  By  the  existing  law  the  creditors  possess  an  uncontrolled 
right  of  reusing,  at  their  pleasure,  a  certificate  to  the  bankrupt,,  and  this  even  without 
assigning  any  reason.  The  consequences  are  most  deplorable  to  the  bankrupt,  and  often 
injurious  to  hia  estate.  The  objections-  which  I  have  found  against  the  present  system  of 
allowing  the  creditors  the  power  of  granting  or  withholding  the  certificate  are  at  follows: — 
In  the  first  place,  the  uncertificc^ed  bankrupt  has  no  means  of  acquiring  property, 
V  because  whatever  he  gains  must  be  seised  by  bis  assignees;  secondly,  the  bankrupt  may 

be  taken  in  execution,  and  thrown  into  prison,  for  a  debt  he  cannot  possibly  discharge^ 
having,  on  oatJi,  gwen  up  his  last  shilling.  In  the  next  place,  it  holds  out  an  induoement 
to  the  bankrupt  to  withhold  part  of  his  effects,,  in  order  ta  bribe  some  unconscientious 
creditor,  who^  be  knows  or  suspects^  will  require  some  payment  to  sign  the   certificate. 
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I   am   aware  that  the  6   Geo.   IV.   c.    16,   sec.    105,   renders   void   any   securities    given       Examinations. 

to  induce  a  cre<Ktor  to  sign  the  certificate,   but  that  is  nullified  by  the  5  and  6  Will.  IV.  ,^        

c.  41,  which,  after  reciting  the  Act  of  6  Geo.  IV.  c.  16,  sec.  105,  repeals  that  clause,  and  goes  *  S- ^J^^"'  ^^• 
on  to  enact  that,  instead  of  the  security  being  void,  it  shall  be  taken  to  have  been  given  * 5th  January,  1840. 
for  an  illegal  consideration ;  the  consequence  of  which  is  that  if  a  bill,  bond,  or  note  is 
assigned  to  purchaser  without  notice,  he  can  recover  upon  it.  In  the  next  place,  the  present 
system  deters  the  bankrupt  from  opposing  improper  proofs,  for  fear  of  offending  the  claimant 
if  he  should  succeed  in  his  proof.  Next,  it  prevents  a  bankrupt  being  a  witness  in  actions 
which  may  be  brought  against  the  very  creditor  who  withholds  the  certificate,  to  prevent  his 
so  being  a  witness.  It  holds  out  an  sudditional  inducement  for  proving  fictitious  debts  to  ena- 
ble the  parties  proving  to  sign  the  ceitificate,  and  thus  it  causes  perjury,  and  diminishes  the 
dividena  of  the  honest  creditor.  It  is  one  very  great  cause  of  those  fraudulent  commissions 
which  are  issued  for  the  purpose  of  white-washing  the  bankrupt.  And,  lastly,  it  is  an  evil  of 
very  grave  complexion,  that  the  bankrupt  is  called  upon  to  pay  an  expense,  often  very  heavy, 
in  procuring  the  requisite  signatures  of  his  creditors,  whose  residences  are  often  scattered  at 
great  distances  from  each  other.  A  London  banker  told  me  that  he  paid  upwards  of  500/.  in 
bondjide  travelling  and  law  expenses,  for  himself  and  solicitor,  to  procure  the  necessary  sig- 
natures. And  what  purpose  is  answered  by  a  system  with  so  many  evils  ?  From  what  class 
of  persons  is  the  certificate  withheld,  rogues  or  honest  men  ?  In  Sir  Samuel  Romilly's  speech 
in  the  House  of  Common,  in  1808,  when  he  brought  in  a  Bill  for  the  improvement  of  the 
Bankrupt  Laws,  he  says,  "  Paradoxical  as  it  may  appear,  it  is  not  less  true,  that  certificates 
are  more  frequently  withheld  from  the  candid  and  honest  than  from  the  fraudulent  bankrupt ; 
they  are  often  withheld  by  some  one  or  two  rapacious  creditors,  for  the  purpose  of  extorting 
money  from  the  friends,  perhaps  from  a  son,  a  brother,  or  a  father,  of  the  bankrupt,  and  of 
thus  securing  to  themselves  an  undue  advantage  over  the  other  claimants."  I  do  not  find  that 
any  similar  law  prevails  in  any  other  country.  In  America,  while  a  bankrupt  law  existed, 
the  granting  or  withholding  of  the  certificate  was  with  the  commissioners  only,  it  being  finally 
confirmed  or  allowed  by  the  president,  under  the  great  seal  of  the  commonwealth:  in 
Holland,  the  signature  of  all  the  creditors  is  required,  but  those  who  jefuse  may  be  cited  before 
the  commissioners,  who  may  grant  the  certificate,  if  they  think  the  opposition  unreasonable ; 
and  in  Prance,  if  the  creditors  are  obdurate,  the  bankrupt  may  procure  an  arrits  de  defense 
from  a  court,  which  is  in  the  nature  of  a  certificate.  The  remedy  which  I  should  propose 
would  be,  that  the  power  of  granting  or  withholding  the  certificate  should  be  with  the  judge 
of  the  court  alone,  but  that  when  the  time  comes  when  he  is  to  grant  or  withhold  the  certifi- 
cate, a  meeting  of  creditors  should  be  called  by  advertisement  in  the  Gazette,  at  which  they 
should  be  at  liberty  to  show  cause  why  the  certificate  should  not  be  granted.  Some  minor 
points  regarding  the  certificate  also  require  alteration.  The  6  Geo.  IV.  c.  16,  sec.  127,  enacts 
that  a  certificate  under  a  second  fiat,  under  which  ^fteen  shillings  in  the  pound  is  not  paid, 
shall  not  protect  the  future  acquired  property  of  the  bankrupt ;  which  appears  to  be  highly 
unjust,  if  the  bankrupt  has  been  honest.  The  6  Geo.  IV.  c.  16,  sec.  133  and  134,  provides 
for  annulling  a  fiat  with  consent  of  a  certain  proportion  of  creditors,  upon  effecting  a  composi- 
tion. This  IS  taken  from  the  Scotch  Sequestration  Act,  but  omits  what  is  there  contained,  to 
provide  a  discharge  to  the  bankrupt,  so  that  when  a  fiat  is  so  annulled  he  still  remains  liable 
for  his  debts.  The  annulling  does  not  act  as  a  certificate,  so  that  the  bankrupt  may  be  sued 
by  a  party  to  the  composition  for  a  debt  which  he  may  have  no  means  of  satisfying,  as  he  may 
have  given  up  every  farthing  he  possessed.  Annulling  the  fiat  under  such  circumstances 
should  act  as  a  discharge  to  the  bankrupt  as  if  he  had  obtained  a  certificate.  The  next  sug- 
gestion I  would  ofler  is  respecting  the  payment  of  interest  by  debtors  'to  the  estate.  Tlie 
bankrupt  at  present  cannot  receive  any  surplus  which  remains  after  paying  twenty  shillings  in 
the  pound  to  his  creditors,  until  he  has  paid  interest  to  them  upon  their  debts.  It  appears  to 
me  there  ought  to  be  a  reciprocity,  and  that  the  debtors  to  a  bankrupt's  estate,  who  do  not 
pay  within  a  certain  time,  say  one  mcmth  after  notice  of  a  fiat  having  issued,  or  after  the. 
debt  becomes  due,  should  pay  interest  to  the  estate.  If  they  dispute  the  debt,  they  could  pay 
the  amount  into  the  hands  of  the  accountant  in  bankruptcy,  and  then  they  would  be  no  longer 
liable  to  pay  interest.  In  actions  and  suits  brought  by  the  bankrupt's  assignees,  the  judge 
ought  to  have  a  power  to  certify  whether  the  costs  should  not  be  paid  by  the  defendant,  as 
between  solicitor  and  client ;  at  present  such  costs  are  payable  as  between  party  and  party 
only;  the  consequence  of  which  is  that  the  estate  is  always  burthened  with  the  difference  of 
the  costs  as  between  solicitor  and  client,  and  between  party  and  party. 

As  to  Incumbrances  on  Bankrupts*  or  Insolvents'  Estates. — It  appears  to  me  that  it  would 
be  a  very  important  improvement  to  institute,  at  Basinghall-street,  a  general  record  ofllice,  in 
which  all  incumbrances  whatever,  afi*ecting  the  estate  of  any  person  liable  to  the  Bankrupt  or 
Insolvent  Laws,  should  be  registered  one  month  or  two  months  before  the  bankruptcy  or 
insolvency,  in  order  to  be  valid  against  such  bankruptcy  or  insolvency.  The  present  records 
of  judgments  and  incumbrances  are,  practically  speadcing,  quite  useless,  because  it  often  takes 
too  much  time  to  search,  and  because  there  exist  other  difficulties  in  the  way  of  arriving  at  a 
practically  useful  conclusion  as  to  the  amount  of  incumbrances.  I  am  aware  that  mercantile 
houses  of  high  character  would  object  to  such  registry,  when  they  borrow  on  security  to  meet 
a  temporary  pressure.  In  such  cases,  then,  their  creditor  must  depend  upon  their  honour 
not  to  commit  an  act  of  bankruptcy  within  the  time  limited.  It  appears  to  me  that  the 
declaration  of  insolvency,  which  now  is  filed  with  the  secretary  of  bankrupts,  might  be 
nnich  better  filed  in  the  Court  of  Bankruptcy,  at  Basinghall-street.  I  also  think  that  all 
dockets  should  be  struck  in  Basinghall-street,  and  the  oflfieers  of  the  secretary  of  bankrupts, 
which  are  necessary  for  that  purpose,  might  be  transferred  from  Chancery-lane,  where  they 
now  are.    The  affidavit  and  the  petition,  used  on  striking  a  docket,  and  the  bond  now  given 

U2 


Digitized  by 


Google 


148  MINUTES  of  EVIDENCE  taken  before  the  COMMISSIONERS 

Examinations. 

to  the  Lord  Chancellor,  might  be  dispensed  with«  to  very  great  advantage.    I  never  could 

W.  S.  Ayrton,  Esq.,  perceive  their  utility.    The  expense  to  each  estate  is  not  inconsiderable.     As  to  the  bond,  the 

15th  Januar}%  1840.  Chancellor  or  the  Court  of  Review  has  sufficient  power,  under  the  latter  part  of  the  1 3th 

section  of  6  Geo.  IV.  c.  16»  to  give  any  recompense  to  a  person  improperly  made  bankrupt; 

and  there  is>  moreover,  a  power  to  bring  an  action  for  damages ;  so  that  the  bond  appears 

quite  useless. 

1614  Secretary. — ^What  is  the  expense  of  the  bond,  and  what  is  the  expense  of  the  affidavit  ? 
. — ^The  bond  in  London  (when  charged),  10/. ;  in  the  country,  always  1/.  The  drawing  the 
affidavit,  6i*.  8o{. ;  attending  witness  to  be  sworn,  6i*.  Bd. ;  paid  oath,  1/.  6(2.  or  3/. ;  and  10^. 
for  the  petition. 

1615.  Are  those  the  charges  that  are  regularly  allowed  ?— Yes. 

1616.  Mr,  Commissioner  Law. — Do  you  speak  of  the  solicitor  s  charges  ?— Yes.  At  present 
in  London  cases,  the  bond  is  furnished  gratuitously  at  the  secretary  of  bankrupts^  office ;  in 
country  cases  the  solicitor  is  allowed  1/.  for  the  bond.  I  am  informed  that  at  one  time  the 
secretary's  office  did  not  iumish  the  bond  gratuitously  in  London  cases. 

1617.  Do  you  allow,  in  taxipg  costs,  los,  4d,  for  the  affidavit? — 6/.  Sd»  for  drawing  and 
fair  copy  of  the  affidavit,  and  6/.  8d.  for  attending  deponents  to  be  sworn. 

1618.  You  propose  that  the  office  of  secrctaiy  of  bankrupts  should  be  conducted  in  Basinsr 
hall-street  for  the  purpose  of  issuing  fiats :  did  you  ever  hear  that  any  objection  had  been  made 
to  the  business  as  far  as  relates  to  the  Court  of  Bankruptcy  being  carried  on  in  Basinghall« 
street  ? — No,  I  never  did. 

1619.  Did  you  never  hear  that  there  were  objections  made  when  the  minutes  and  orders  of 
Coyrt  of  Review  were  drawn  up  in  Basinghall-street  ? — Yes  I  did. 

1620.  If  that  complaint  existed,  and  it  were  just,  would  not  the  same  objection  occur  if  the 
parties  were  brought  nere  for  the  fiat  ? — I  think  not 

1621.  Why  should  there  not  ? — Because  the  fiat  is  worked  at  Basinghall-street. 

1622.  Do  you  beUeve  the  objection  made  to  the  orders  being  drawn  up  in  Basinehall-street, 
and  the  minutes  settled  there,  would  not  apply  to  the  issuing  of  fiats  as  far  as  regarded  country 
comn^issioners  ? — I  think  it  might. 

1623.  Do  you  know  that,  in  consequence  of  that  objection,  arrangements  were  necessarily 
made  to  have  the  business  transacted  in  Chancery-lane,  instead  of  bemg  transacted  in  Basing- 
hall-street ? — Yes,  there  were;  that  is,  as  regards  th^  Court  of  Review. 

1624.  Do  you  know  what  proportion  the  country  fiats  bear  to  the  London  ones? — ^Yes; 
ircm  January,  1833,  to  January,  1838,  there  were  3,444  town  fiats  ifsued,  and  5,258  country 
fiats  issued.  There  were  opened  2,905  town  fiats,  and  country  fiats  3,837.  That  apnears 
from  a  return  made  on  the  1st  of  March,  1838,  by  the  secretary  of  bankrupts  to  the  House 
of  Commons. 

1625.  Would  the  same  inconvenience  arise,  and  the  same  objection,  therefore,  be  made  as 
to  that  portion  of  the  London  fiats  which  would  be  issued  by  sohcitors  at  the  west  end  of  the 
town,  or  in  the  centre  of  the  town,  where  the  law-ofiSces  principally  are  ? — ^No,  I  do  not  think 
it  would,  because  the  solicitor  must  come  down  here  to  open  the  fiat 

1626.  Suppose  the  fiat  still  continued,  can  they  get  the  fiat  and  at  the  same  moment  hold 
the  meeting  for  opening  it  ? — I  do  not  see  why  they  should  not ;  I  think  it  would  be  very 
desirable  that  they  should.  The  delay  which  is  sometimes  caused  in  getting  fiats  signed  is 
very  much  complained  of.  I  have  found  charges  in  bills  of  costs  for  coach-hire  in  driving  about 
after  a  Master  m  Chancery  to  sign  a  fiat,  and  sometimes  very  injurious  delay  has  been  caused 
by  the  difficulty  of  finding  a  Master  in  Chancery,  or  other  person,  to  allow  it  to  be  issued. 

1627.  When  is  it  the  Masters  in  Chancery  sign  fiats? — When  the  Chancellor  is  out  of 
town. 

1628.  How  often  does  that  happen? — I  cannot  possibly  tell  when  the  Chancellor  goes  out 
of  town.  The  vacations  are  three  times  in  a  year.  I  have  personally  known  this  evil  only 
twice;  how  often  it  has  existed  I  have  no  means  of  judging,  except  from  the  statementsof 
others,  and  I  am  informed  by  those  who  have  ample  means  of  knowing  that  it  is  a  very 
serious  evil. 

1629.  Are  not  some  of  the  Masters  daily  sitting  at  their  offices,  or  the  public  office  in 
Chancery* lane  ? — Yes,  the  rotation  Master  sits  daily. 

1630.  Can  there,  therefore,  be  any  difficulty  in  finding  Masters,  except  at  that  part  of  the 
year  when  it  happens  that  the  Masters*  offices  are  open  only  for  a  short  period  ?— No. 

1631.  What  period  of  the  year  is  it  that  that  happens? — During  the  Chancery  vacations. 

1632.  Does  it  exceed  a  month? — Yes  ;  the  court  rises  from  the  middle  of  August  till  the 
first  day  of  term,  in  November,  besides  short  vacations  at  Christmas  and  Easter.  I  am 
informed  that  during  those  times  the  public  office  closes  at  an  early  part  of  the  day,  so  that  a 
fiat  cannot  be  Shrned  after  two  o^clock,  at  the  latest,  and  the  Master  is  often  gone  at  one,  in  the 
long  vacation.  On  the  other  hand,  the  office  of  the  chief  registrar,  Mr.  Sergeant  Lawes,  is  open, 
at  Basinghall-street,  from  ten  to  four  in  the  morning,  and  again  from  seven  to  nine  in  the 
evening. 

jis  to  proof  of  Debts. — As  the  law  now  exists,  only  the  creditor  himself  can  prove  his  debt ; 
there  is  no  reason  why  an  agent  should  not  be  sometinies  allowed  to  prove,  as  he  abne  may 
know  the  facts ;  agents  can  already  prove  for  corporations,  &c.  To  enable  the  holder  of  a  bill 
of  exchange  to  prove  against  the  drawer  or  acceptor,  where  •  the  bill  became  due  after  the 
bankruptcy,  notice  of  dishonour  by  the  acceptor,  &c.  is  required  to  be  given  to  the  assignees, 
or  to  the  bankrupt.  This  seems  an  unnecessary  form.  No  mercantile  man,  who  is  not 
informed  of  the  r\ile  of  law,  ever  thinks  it  necessary  to  give  a  notice  to  the  bankrupt  to  pay 
what  it  is  known  he  cannot  pay.  As  to  equitable  mortgages,  the  commissioners  or  judges  of 
the  new  court  should  have  the  same  power  with  regard  to  equitable  mortgages  which  they  now 
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have  with  relation  to  legal  mortgages ;  an  appeal  would  prevent  any  mischief  attaching  to      v  ^tm    t'on 
this  power.  jsxaminauong. 

As  to  Property  vesting  in  the  Assignees. — The  1st  and  2d  William  IV.,  cap.  56,  sees.  25  W.  S.  Ayrton,  Esq. 
and  26,  vests  in  the  asngnees  what  the  commissioners  formerly  might  have  assigned  under  the  i5thJanuaiy,  1840. 
6th  Geo.  IV.  cap.  16.  The  following  kinds  of  property  were  not  so  assignable,  and  conse- 
quently do  not  vest  in  the  assignees*  stock,  6th  Greo.  IV.  cap.  16,  sec.  80.  The  1st  and  2d 
William  IV.,  cap.  56,  sec.  22,  assumes  stock  to  be  vested  in  the  official  assignee.  Copyholds, 
6  George  IV.,  cap.  16,  sec.  68.  Property  in  reputed  ownership,  the  same  Act,  sec.  72.  Pro- 
perty seized  under  an  extent,  the  same  Act,  sec.  71 ;  and  properly  voluntarily  conveyed,  the 
same  Act,  sec.  73.  All  these  kinds  of  property  ought  to  be  vested  in  the  assignees,  by  virtue 
of  their  appointment. 

The  WL  per  Cent.  Penalty. — ^The  6th  Geo.  IV.,  cap.  16,  sec.  104,  inflicts  a  penalty  of 
20/.  per  cent  on  assignees  retaining  money  in  their  hands.  The  1st  and  2d  William  IV.,  cap. 
56,  sec.  22,  imposes  the  same  pen^ty  on  the  official  assignee ;  but  the  fqrmer  Act  omits  to  say 
whether  this  should  be  per  annum  or  not. 

With  regard  to  Official  Assignees. — ^They  ought  not  to  be  personally  liable  to  costs  in  suits 
and  actions,  save  for  personal  default,  and  under  the  special  order  of  court ;  at  the  same  time, 
as  the  official  assignee  has  all  the  estate  in  his  hands,  it  seems  rather  hard  to  make  the  cre- 
ditors* assignee  personally  liable,  and  therefore  it  appears  to  me  that  unless  the  court  makes 
an  order  to  the  contrary,  the  estate  alone  should  be  cnarged  with  the  costs. 

Surrender  of  the  Bankrupt — By  the  present  law,  the  surrender  of  the  batikrupt  is  required 
to  be  on  the  42d  day  after  notice  of  the  issuing  of  the  fiat.  Before  that  time  he  cannot  obtain 
his  certificate.  I  would  give  the  court  power  both  to  shorten  and  enlarge  the  period  for  the 
final  surrender  of  the  bankrupt  before  the  42  days. 

T/ie  per  Cent  age  allowed  to  a  Bankrupt  is  only  to  be  paid  on  the  final  dividend,  which  is 
felt  to  be  a  very  serious  hardship  to  bankrupts.  A  power  should  be  given  to  the  court  to  allow 
this  before  the  final  dividend. 

A  (dividend  cannot  be  declared  till  four  months  after  the  issuing  of  a  fiat ;  in  many  cases  one 
might  be  declared  within  a  much  shorter  period.  The  same  also  applies  to  audits.  There 
should,  therefore,  be  power  given  to  the  court  to  declare  a  dividend  within  a  shorter  periodjthan 
the  law  at  present  allows.  The  court  should  have  an  express  power  given  to  stay  the  dividend 
on  cause  bein^  shown.  I  am  aware  that  this  is  frequently,  and  most  beneficially,  done  in 
practice ;  but  if  litigated,  I  doubt  the  power. 

Audit  and  Dividend  Meetings. — ^At  present  these  are  separat^  meetings,  paying  distinct 
fees.  When  the  audit  was  first  required  by  Act  of  Parliament  to  be  held  before  a  dividend 
declared,  the  printer  of  the  Grazette  thought  fit  to  divide  the  advertisementi  and  make  two 
advertisements  for  two  meetings,  and  the  commissioners  of  that  day,  being  paid  by  fees,  very 
naturally  acquiesced  in  this ;  but  I  cannot  perceive  any  reason  why  separate  fees  and  costs 
should  be  paid  on  the  audit,  and  also  on  the  dividend  ;  a  very  great  saving  would  be  made 
were  it  considered  as  one  meeting,  which  it  is  in  effect. 

1633.  Secretary. — ^You  are  aware  that  those  fees  do  not  go  to  the  commissioners  ? — I  am 
quite  aware  that  the  sum  of  1/.,  charged  for  the  audit,  does  not  go  to  the  commissioners  in 
London,  but  into  a  fee  fund.  There  is  no  fee  payable  on  a  dividend  meeting  in  London,  but 
a  per  centage,  by  Ist  and  2d  William  IV.  cap.  56,  sec.  55.  The  saving  in  London,  by  having 
one  meeting,  would  be  rather  more  than  3/.  each  time.  In  the  country  it  would  savejiot  less 
than  82. 

Unclaimed  Dividends. — ^A  list  ought  to  be  filed  with  the  proceedings  by  the  assignee 
(together  with  an  affidavit),  of  what  amount  of  dividends  were  paid,  and  to  whom,  before  the 
other  dividends,  still  unclaimed,  were  paid  into  the  bank,  under  5th  and  6th  William  IV., 
cap.  29,  sees.  6  and  7» 

As  to  the  Law  of  reputed  Ownership. — A  great  legal  difficulty  exists  with  respect  to  shares 
in  companies.  As  the  law  now  stands,  if  a  person  who  becomes  bankrupt  has  transferred  any 
of  his  shares,  then  unless  notice  of  such  transfer  were  given  to  the  company  before  the  bank- 
ruptcy, those  shares  are  held  to  have  been  in  the  reputed*  ownership  of  the  bankrupt ;  but 
where  they  have  been  bona  fide  delivered  over  to  another  person,  I  think  they  ought  not  to  be 
held  to  have  been  in  the  reputed  ownership.     Many  companies  will  not  receive  such  notice. 

As  to  the  Fiats  and  proceedings  in  theCourt  of  Bankruptcy. — Formerly  the  assignees  who 
had  the  possession  of  the  fiat,  and  the  proceedings  thereunder,  were  sunmioned  to  produce  on 
trials  at  law  in  which  they  were  necessary.  Fiats,  and  the  proceedings  thereunder,  are  now 
records  of  the  court ;  it  still,  however,  is  customary  to  subpcena  the  deputy  registrar  to  attend 
trials  with  the  fiat  and  proceedings.  I  once  expected  to  receive  a  summons  to  go  to  New- 
castle ;  fortunately  my  attendance  was  not  required.  Office  copies  ought  to  be  sufficient  evi-* 
dence,  without  production  of  the  records  themselves ;  which  it  is  irregular,  in  strictness,  to  do 
without  an  order  of  court,  and  the  deputy  registrar  may  run  some  risk  in  producingr  them 
without  such  order,  though  it  is  always  done  by  them  in  practice,  to  save  expense  and  delay. 
I  do  not  perceive  any  necessity  for  the  enrolment  of  any  proceedings  under  London  fiats. 
Formerly,  when  the  proceedings  were  in  the  hands  of  the  assignees,  or  their  solicitors,  tossed 
about  in  their  offices,  enrolment  might  be  a  necessary  protection,  \»ut  now  it  appears  totally 
unneceseary,  and  a  useless  expense.  As  to  costs,  it  seems  to  me  highly  important  that  the 
tables  of  costs  puUished  in  lb28,  under  the  sanction  of  Lord  Lyndhurst,  should  be  revised, 
and  republished,  under  proper  authority ;  this  would  afford  a  criterion  for  every  person  tax- 
ing, whether  in  London,  or  in  the  country.  Some  of  the  fees  allowed  in  Lord  Lyndhurst^s 
table  are  rather  too  larffe,  and  others  require  alteration  to  meet  the  changes  in  the  law  which 
has  taken  place  since  tney  were  compiledi     Bankruptcy  business  pays  solicitors  better  than 
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any  other  species  of  legal  business,  except  a  trust-deed  when  great  assets  are  rapidly  got 
in.  But  then  it  often  requires  considerable  skill  and  experience  on  the  part  of  the  solicitor  to 
conduct  the  business  of  a  fiat  to  the  best  advantage.  A  solicitor  told  me  that  when  it  came  to 
a  dividend,  the  meetings,  on  an  average,  paid  him  3Z.  a  meeting ;  that  in  one  case,  under  a 
joint  and  separate  fiat,  where  there  were  joint  and  separate  audits  and  dividends  he  got  about 
17/.  in  half  an  hour.  I  do  not  complain  of  solicitors  being  overpaid,  but  1  wish  to  have  costs 
put  upon  a  proper  footing. 

1634.  Do  you  quote  that  case  as  a  case  ordinarily  occurring?— No.  I  say  on  an  average  of 
those  meetings  the  solicitor  gets  3/.  a  meeting. 

1635.  Can  you  tell  how  that  is  made  up  ? — First,  the  partnerships  are  about  12  per  cent, 
on  the  number  of  fiats  issued ;  and  on  all  those  meetings  there  are  double,  or  treble,  or  per- 
haps five  or  six  fees  to  be  received,  according  to  the  number  of  the  partnership ;  there  is  a 
joint  estate  of  A,  B,  and  C,  and  separate  estates  of  A,  of  B,  and  of  C,  th^re  will  be  an  audit 
and  dividend  on  the  joint  estate  of  A,  B,  and  C  ;  and  an  audit  and  dividend  of  the  separate 
estate  of  A,  the  same  of  B,  and  the  same  of  C ;  and  they  will  probaUy -be  all  held  at  the 
same  time,  and  there  will  be  separate  fees  allowed  for  each,  making  8/. 

1636.  Mr,  Commissioner  Law, — ^There  may  be  labour  proportioned  to  the  duplioky  or  tri- 
plicity  of  the  fiats  ? — Yes ;  and  I  beg  leave  distinctly  to  repeat,  that  I  do  not  think  bank- 
ruptcy business  is  overpaid,  but  that  it  is  well  paid.  T  have  heard  some  soliciteHv  say  that 
they  do  not  care  to  have  bankruptcy  business,  because  it  pays  so  badly  ;  but  my  belief  is,  that 
those  who  say  so  have  not  any  bankruptcy  business  to  care  for.  With  regard  to  Lord  Lynd- 
hurst*s  table,  I  would  state  that  there  are  charges  there  which  many  respectable  solicitors  never 
take,  being  too  large. 

Arrest  of  the  Bankrupt — ^There  is  only  one  other  matter  to  which  I  will  refer,  which  is  as 
to  the  arrest  of  the  bankrupt.  I  propose  that  the  commissioner  should  have  power,  on  any 
intimation  that  the  bankrupt  was  about  to  abscond,  to  issue  a  warrant  to  arrest  him  without 
any  previous  notice  or  summons.  The  injurious  efiect  of  the  want  of  that  powder  I  have  wit- 
nessed on  more  than  one  occasion. 

1637.  Mr,  Commissioner  Late. — In  your  average  of  the  number  of  meetings  under  every 
fiat  in  the  years  1834,  1835,  and  1836,  do  you  reckon  cases  of  partners  as  being  two,  three, 
or  four,  as  the  case  may  be,  and  not  as  single  meetings? — Yes. 

1638.  Chairman, — is  it  within  your  knowledge,  that  there  is  great  difficulty  in  creditors 
obtaining  proof  of  an  act  of  bankruptcy  against  a  debtor  who  is  unwilling  to  be  made  a  bank- 
rupt ? — Yes  it  is :  there  is  very  great  difficulty. 

1639.  Do  you  think  it  would  be  a  beneficial  alteration  that  a  creditor,  on  nnaking  oath  that . 
a  certain  amount  of  debt  is  due  to  him,  and  that  the  party  is  a  trader,  should  have  the  power 
of  summoning  such  person  before  the  commissioners,  and  examining  him  upon  his  oath  whe- 
ther he  owes  the  deot  or  not ;  and  should  you  recommend  that,  in  case  the  debtor  cannot  give 
security  for  the  payment  within  twenty-one  days,  or  pay  it,  he  should  be  immediately  declared 
a  bankrupt  ? — It  appears  to  me  that  that  #ould  be  a  most  important  improvement. 

1640.  That  would  get  rid  of  a  great  deal  you  have  been  suggesting  as  alterations,  that 
beiqipan  act  of  bankruptcy  which  could  be  always  relied  upon  ?— ft  would  avoid  the  necessity 
of  sgwne  of  the  proposed  alterations. 

[The  Witness  withdrew.] 

Basil  MoniagVy  Esq,,  further  examined. 

1641 .  Chairman, — ^W^ill  you  have  the  goodness  to  proceed  with  your  evidence  ? — I  will  proceed, 
with  the  permission  of  the  commissioners,  to  state  what  occurs  to  me  to  be  an  improvsdile  part 
of  the  bankrupt  law,  for  the  benefit  of  creditors ;  having  stated  on  a  former  day  wnat  appeared 
to  me  to  require  legislative  interposition  on  behalf  of  the  bankrupt;  and,  first,  as  to  the  trading. 
The  necessity  of  a  bankrupt  being  a  trader  may  possibly  be  traced  to  the  origin  of  the  Bank- 
rupt^Laws,  when  certain  frauds  were  conmiitted  by  persons  coming  from  abroad  and  obtaining 
property  from  the  English  traders,  and  then  absconding  with  it.  There  are  various  statements 
of  this  evil,  and  of  the  cause  of  the  interposition  of  the  legislature,  if  I  mistake  not,  in  the 
journals  of  the  House  of  Commons  about  that  time ;  but  it  does  appear  to  me  that,  in  the  pre- 
sent time,  such  confinement  to  trade  is  productive  of  great  evils,  and  that  every  man  who  is  a 
debtor  ought  to  be  compelled  to  pay  his  debts,  whether  a  trader  or  the  first  nobleman  in  the 
land.  Let  me  mention  one  instance,  which,  I  think,  will  place  this  in  a  clear  point  of  view.  The 
father  of  the  present  master  of  Trinity  College,  Cambridge,  and  of  William  Wordsworth,  the 
poet,  was  the  agent  of  the  late  Lord  Lonsdale.  He  died  suddenly.  Lord  Lonsdale  being  atthat 
time  indebted  to  the  children  of  the  agent  in  the  amount  of,  I  believe^  about  10^000/.  An 
application  was  made  to  his  Lordship  to  pay  the  debt.  He  said,  I  will  not  pay  a  ^rthtng,  do 
your  worst.  He  was,  I  understand,  much  accustomed  to  consider  his  will  as  law.  After 
various  remonstrances  with  his  Lordship,  the  children  were  obliged  to  commence  an  action 
against  him.  They  attended  at  Carlisle  to  try  their  case.  Lord  Lonsdale  had  retained  every 
counsel  on  the  circuit,  and  he  attended  with  a  hundred  witnesses.  When  this  situation  of 
things  was  seen,  and  this  array  appeared  before  the  judge,  he  said,  much  as  he  lamented  k, 
that  he  could  not  stop  the  whole  business  of  the  county  to  try  this  cause,  and  he  hoped  that  na 
evil  would  result,  particularly  as  the  children  were  without  professional  assistance.  The  cause 
wras  ordered  to  stand  over.  There  happened  at  that  time  to  be  a  young  man  on  his  (kath<bed, 
who,  having  heard  of  this  act  of  injustice,  directed  a  codicil  to  be  appended  to  his  will,  leaving 
100/.  a-year  to  William  Wordsworth,  which  is  recorded  by  the  poet  in  one  of  his  sonnets. 
Lord  Lonsdale  lived  many  years,  and  never  paid  a  farthing  of  the  debt.     In  due  time  he  died. 
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when  the  present  Lord  Lonsdale  succeeded  to  the  honours  and  to  the  estate.     He  instantly       Bxaminmtieni. 

desired  an  account  of  the  debt^  interest,  and  costs,  to  be  sent  to  him,  and  he  gave  a  check,  I  

think,  for  25,000/.  Now,  I  beg  to  know  why  that  noble  Lord  ought  not  to  have  been  amen-  Basil MoDtagu^Bsf;^. 
able  to  a  process  which  would  have  compelled  him  either  to  admit  or  to  deny  the  debt ;  and,  1 5th  January,  1840.. 
if  htf  admitted  it,  that  his  property  should  be  immediately  liable  for  the  debt ;  and,  if  he  denied 
it,  that  the  court  before  which  the  denial  was  made  should  have  liberty  to  examine  as  to 
the  probability  of  the  truth  of  the  denial ;  and  if  it  appeared  improbable,  to  have  security  for 
the  payment  of  the  debt,  or  the  money  paid  into  court,  and  leaving  the  parties  in  such  case  to 
their  regular  remedy  at  law.  I  am  well  aware  that  a  law  is  very  badly  constructed  which  has 
not  a  due  regard  to  the  existing  form  of  the  government.  The  definition  of  a  law  which  has 
always  had  great  weight  upon  my  mind  is,  that  it  should  be  intimationes  certa  prcecepto  justa 
€xecuti6ne9  commoda  cum  forma  polUiees  cognomen  etgenerosus  vvrtutem  in  subditis  ;  therefore^ 
it  is  certainly  very  deserving  of  conaderation  how  far  a  commercial  law  should  be  extended  to 
the  nobility.  Upon  this  principle  Sir  William  Grant,  when  Master  of  the  Rolls,  successfully 
objected  to  the  proposal  made  by  Sir  Samuel  Romilly,  that  real  property  should  be  subject  to 
the  payment  of  simple  contract  debts.     The  Bill  as  proposed  by  Sir  Samuel  was  thrown  out  on  i 

the  objection  made  by  his  friend  Sir  William  Grant  Since  the  death  both  of  Sir  Samuel  and 
Sir  William  the  same  measure  was  agam  submitted  to  Parliament  by  Mr.  John  Romilly,  Sir 
Samuel's  son,  and  passed  without  one  dissenting  voice  ;  and  I  cannot  conceive  that  any  evil 
cui  result  ftom  compelling  a  nobleman  to  do  what  is  one  part  of  the  known  rule  of  justice.  It 
does  appear  to  me  to  be  very  extraordinary,  that  in  this  respect  there  should  be  a  different  law 
for  traders  and  for  the  other  portion  of  Her  Majesty's  subjects ;  and,  I  think,  the  time  has  now 
anived  when  those  distinctions  ou^t  to  be  at  an  end.  With  respect  to  the  acts  of  bankruptcy, 
and  their  difficulty  of  proof,  it  appears  to  me  to  be  a  great  disgrace  to  this  coimtry  that  tins 
necessity  for  provmg,  and  the  mode  of  proof  required,  is  not  at  once  reformed.  What  can  be 
a  greater  oatamity  t^ban  the  evil  which  has  existed  with  respect  to  Mr.  Chambers'  bankruptcy  ? 
He  failed  owing,  I  believe,  200,000/.  I  may  be  wrong  as  to  the  amount,  but  a  very  large  sura ; 
there  was  property  sufficient  to  pay  either  the  whole  of  the  creditors,  or  a  very  large  cUvidend. 
He  thought  he  was  used  ill  by  having  been  declared  a  bankrupt.  I  know  Mr.  Chambers  well, 
and  I  cannot  but  think  with  great  re^ct  of  his  manly  exertions  in  resisting  what  he  thought  a 
violation  of  the  law.  But  the  question  is,  whether  the  law  ought  to  exist  as  it  now  exists.  I 
think  there  were  six  or  seven  aeticms,  and  different  proceedings,  to  determine  aye  or  no,  whether 
he  had  committed  an  act  of  bankruptcy.  This  has  occupied  many  years,  and  has  been  attended 
wkii  very  great  expence,  ^I  believe  30,000/.  or  40,000/.  Not  one  farthing  of  dividend  has 
been  paid.  I  hope  it  will  not  be  supposed  that  I  am  joining  in  the  censure  of  any  individuals. 
It  19^  ray  belief  ^at  the  evil  originates  in  the  law  itself.  It  has  appeared  to  me  that,  instead  of 
acts  of  banJiniptcy,  acts  of  noh*payment  ought  to  be  sufficient  to  warrant  the  issuing  of  a  pro- 
cess. If  an  application  for  payment  is  made  once,  twice,  three  times,  and  no  security  is  offered, 
or  no  payment  made,  it  appears  to  me  the  debtor  ought  to  be  summoned  to  show  cause  why  he 
has  not  paid  the  del^;  and  in  the  event  of  his  not  showing  such  cause,  that  his  property  should 
be  seized,  this  would  at  once  prevent  many  of  the  evils  which  now  exist ;  and  we  are  so  apt  to 
assume,  that  a  law  which  has  existed  for  years  must  be  founded  in  principle,  that  we  reform 
and  reform  by  acting  upon  the  old  law  instead  of  adopting  a  new  remedy  necessary  for  the  altera- 
tion of  the  times,  and  the  altered  state  of  society.  Instead  of  adopting  new  laws,  we  endeavour  to 
adapt  old  laws  to  a  new  state  of  things.  Whether  I  am  or  am  not  wrong  in  this,  I  am 
certain  that  some  mode  ought  to  be  adopted  to  have  it  immediately  decid^,  whether  the 
debtor  has  refused  payment,  and  that  the  process  which  is  issued  against  him  ^ould  be  con- 
clunve  in  every  case  where  the  interest  of  a  tiiird  party  is  not  concerned.  I  would  not  say  any 
thing  with  respect  to  the  petitioning  creditor's  debt,  except  that  originally  there  was  not  any 
neeessty  for  any  debt,  of  which  the  evil  was  discovered,  and  the  Lord  Chancellor  first  refused 
to  issue  a  commission  unless  upon  the  petition  of  a  creditor  whose  debt  amounted  to  100/.';  and 
this  was  afterwards  adored  by  the  Legislature,  and  a  clause  inserted  in  an  Act  of  Parliament  ^ 

requiring  such  debt  to  exist  The  origin  and  progress  of  the  law  will  be  found  in  page  41,  of 
Tohmie  i«,  of  Montagu's  Digest  of  the  Bankrupt  L^ws,  edition  1.  I  will  now  proceed  to  some 
opinions  as  to  property,  and  first,  as  to  property  in  transitu^  upon  which  I  submit  that  the 
assignees  under  a  fiat  against  a  consigner  of  goods  sold  on  credit,  who  becomes  bankrupt  before 
the  goods  are  delivered,  ought  not  to  be  permitted  to  take  possession  of  the  consignment  as  part 
of  the  bankruptcy  effiscts*  By  the  law,  a^  it  now  stands,  if  a  fiat  issues  against  the  vendee  of 
goods  sold  on  credit,  who  becomes  bankrupt  before  the  ^oods  are  delivered,  the  assignee  may 
receive  the  goods  and  keep  them,  and  divide  them  among  the  creditors,  unless  they  are  previously 
seixed  by  the  vendor,  and  the  vendor  cannot  prove  ms  debt  under  the  fiat  if  the  only  act  of 
baiAniptey  upon  which  the  fiat  can  be  supported  is  prior  to  the  time  of  the  sale,  if  he  had  any 
notice  of  it  Various  judges  have  expressed  their  great  disapprobation  of  this  state  of  the  law, 
and  in  endeavouring  to  reform  the  law,  I  have  always  endeavoured,  before  I  proceed  to  give 
aiij  ornnkm  of  my  own,  to  consider  what  opinions  have  been  expressed  either  at  the  bar  or 
b&m  tne  benoh^ 

1642.  Mr.  Commis9ioner  Law. — In  such  case  the  vendor  would  not  be  barred  by  the  certi- 
ficste? — Certainly  not ;  they  are  generally,  but  not  always,  convertible  terms ;  there  are  here 
and  Aere  a  few  exceptions.  The  first  case  upon  the  subject,  is  Wiseman  v.  Vandeput,  in  2d 
Vermm^  203.  The  court  says,  '*  If  the  vendors  could  by  any  means  get  th^  goods  again  into 
their  owa  hondo^  or  prevent  their  coming  into  the  hands  of  the  bankrupt's,  it  was  but  lawful 
for  then  so  to  dn^  and  very  allowable  in  equity,  and  in  this  case  the  Court  of  Equity  saya^ 
The  vendee  ie  not  entitled  to  a  discovery.'  '*  The  next  case  is  Snee  v.  Prescot,  1st  Atkyns, 
154»  where  Lord  Hardwicke  says,  **  If  the  defendant,  Prescot,  had  got  the  goods  back  again  by 
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Examinations.      *"^y  "^^ans,  provided  he  did  not  steal  them,   I  would  not  blame  him.     Though  goods  are 
even  delivered  to  the  principal*  I  could  never  see  any  substantial  reason  why  the  original  pro- 
Basil  Montagu,  Esq.  prietor,  who  never  received  a  farthing,  should  be  obliged  to  quit  all  claims  to  them,  and  come 
15th  January,  1840.  ^^>  as  a  creditor,  only  for  a  shilling  perhaps  in  the  pound,  unless  the  law  goes  upon  the  general 
credit  the  bankrupt  has  gained  by  having  them  in  his  custody."    The  next  case  is  Lickbarrow  v. 
Mason,  in  2d  Henry  Blackstone,  in  wnich  Lord  Loughborough  savs,  '*  In  an  action  tried 
before  me  at  Guildhall,  after  the  last  Trinity  term,  it  appeared  in  evidence,  that  one  Bowering 
had  bought  a  cask  of  indigo  of  Verrullez  and  Co.  at  Amsterdam,  which  was  sent  from  the  ware- 
house of  the  seller^  and  shipped  on  board  a  vessel  commanded  by  oneTulloh,  by  the  appoint- 
ment of  Bowering.     The  bills  of  lading  were  made  out  and  signed  by  TuUoh  to  deliver  to 
Bowering  or  order,  who  immediately  iu(K>rsed  one  of  them  to  his  correspondent  in  London,  and 
sent  it  by  the  post.     Verrullez  having  information  of  Bowering's  insolvency  before  the  ship 
sailed  from  the  Texel,  summoned  Tulloh,  the  ship-master,  before  the  court  at  Amsterdam, 
who  ordered  him  to  sign  other  bills  of  lading  to  the  order  of  Verrullez.    This  case,  as  to  the 
practice  of  merchants,  deserves  particular  attention,  for  the  judges  of  the  court  at  Amsterdam 
are  merchants  of  the  most  extensive  dealings,  and  are  assisted  by  very  eminent  lawyers."      In 
Hodgson  V.  Loy,  7  Term  Reports,  440,  Lord  Kenyon  says,  that  he  considers  the  right  of  the 
vendor  to  stop  goods  in  transitu^  in  case  of  the  insolvency  of  the  vendee,  as  a  kind  of  equitable 
lien  adopted  by  the  law  for  the  purposes  of  substantial  justice;  and  in  Smith  v.  Staples,  I  Es- 
pinasse,  578,  he  recognizes  the  doctrine  of  Lord  Hardwicke,  that  the  vendor  may  regain  pos- 
session by  any  means  short  of  felony.     In  Inglis  v.  Usherwood,  in  1st  Blast,  515,  goods  were 
delivered  in  Kussia  by  the  vendor  on  board  a  ship  chartered  by  the  vendee.     By  one  of  the 
mercantile  navigation  laws  of  Russia,  published  the  25th  of  June,  1781,  sec.  138,  **  it  is  ordered 
that,  if  in  case  of  unpaid  debts  or  bankruptcies,  any  body  has  reason  to  suspect  that  the 
debtor  or  bankrupt  has  any  thoughts  of  making  the  creditor  lose,  and  therefore  loadeth  on 
board  of  ship  or  vessel  goods  or  cargo,  in  such  a  case  the  creditor  is  to  give  notice  in  town  to 
the  head  judge  of  the  court  (in  distncts  to  the  chief)  that  the  ship  or  vessel,  or  goods,  or  the 
whole  cargo,  should  be  retained  time  enough  until  the  full  payment  is  made  to  whom  due.' 
''  In  consequence  whereof,  and  by  virtue  of  this  law,  if  the  seller  or  shipper,  in  case  of  bank- 
ruptcies, can  identify  that  the  merchandize  belonging  to  him  is  in  ships,  warehouses,  or  wherever 
they  may  be,  in  such  a  case  the  goods  must  be  given  back  to  the  sellers  or  shippers,  being 
their  property,  and  cannot  be  brought  in  concurs.'      Lord  Kenyon  says,  *'  Giving  the  plain- 
tiffs the  full  benefit  of  the  argument,  that  the  delivery  of  the  goods  on  board  a  cmirtered  ship 
was  a  delivery  to  the  bankrupt,  still  the  circumstance  of  the  Kus^an  Ordinance,  set  forth  in 
the  case,  varies  it  very  importantly,  and  takes  it  out  of  the  general  rule.     By  that  law  the  con- 
signers, under  the  circumstances  stated,  had  a  right  to  repossess  themselves  of  their  goods, 
and  they  did  so  in  effect.     The  law  of  Russia  in  this  respect  is  a  very  equitable  law;  and  I 
have  often  lamented  that  our  own  code  was  defective  in  the  same  particular.     For  every  man 
contracting  to  supply  another  with  goods  acts  on  the  presumption  that  that  other  is  in  a  con- 
dition to  pay  for  them,  and,  therefore,  when  the  condition  of  the  consignee  is  alt^ed  at  the 
time  of  the  delivery,  and  he  is  insolvent,  and  no  longer  capable  of  performing  his  part  of  the 
contract,  honesty  ami  ^ood  faith  require  that  the  contract  should  be  rescinded.     However,  the 
contrary  has  been  setUed  to  be  law,  unless  the  consigner  stop  the  goods  in  transitu,  before 
they  get  into  the  consignee's  possession.     But  this  being  fi  transaction  in  a  foreign  country, 
where  a  more  equitable  law  in  this  respect  prevails,"  (I  am  always  sorry  wheif  I  hear  of  a  law 
more  equitable  than  the  law  of  England,)  **  I  am  far  from  being  desirous  of  limiting  its 
operation/'     Mr.  Justice  Grose  says,  ''  The  Russian  law  is  a  most  equitable  provision,  and 
ought  to  have  a  liberal  construction,  for  it  enables  that  justice  to  be  done  between  the  parties, 
which  I  have  often  lamented  could  not  be  obtained  here.'*     In  Neate  r.  Ball,  2d  East,  117, 
Lord  Kenyon  says,  ^'  If,  in  these  cases  where  goods  continue  in  bulk/  and  discernible  from  the 
general  mass  of  the  trader's  property  at  the  time  of  a  bankruptcy,  they  could  be  returned  to 
the  original  owners  who  have  received  no  compensation  for  them,  without  injury  to  the  claims 
of  others,  it  would  be  much  to  be  wished ;  but  that  cannot  be  done  without  breaking  in  upon 
the  whole  system  of  the  Bankrupt  Laws."     In  Feise  r.Wray,  3d  East,  93,  Mr,  Justice  Grose 
says,  '^  that  if  the  consignor  could  get  the  goods  back  again  by  any  means  short  of  felony 
he  should  not  blame  him."      Jn  Scott  v.  Pettit,   3d  Sosanquet   and  Puller,  471,  Lord 
Alvanley  says,  *^  At  the  trial  I  could  not  help  forriing  a  wish  that  the  question,  how  far 
the  bankruptcy  of  Barclay  (a  vendee)  had  operated   as  a  countermand  of  his   previous 
orders  to  Messrs.  Wallers  (the  vendors)  should  be  considered  by  the  court     But  on  looking 
into  the  cases,   I   find  that  question  to  be  completely  closed  in  Westminster   Hall,  and 
that  we  therefore  are  boimd  to  hold  that,  though  a  bankrupt  has  altogether  ceased  to  be  a 
trader,  yet  that  his  warehouse  continues  open  for  the  purpose  of  receiving  goods,  and  that 
the  assignees  have  a  ri^ht  to  take  possession  of  every  thing  that  may  come  into  their  hands 
without  paying  a  single  farthing,  even  though  the  consignors  of  the  goods  are  not  entitied  to 
come  in  under  the  commission.*'     Mr.  Justice  Heath  says,  <'  It  is  much  to  be  lamented,  that 
goods  consigned  to  a  bankrupt,  which  arrive  after  the  act  of  bankruptcy,  as  in  this  case, 
should  ever  be  considered  as  part  of  the  bankrupt's  effects."     Mr.  Justice  Kooke  says,  "  I  am 
of  the  same  opinion.     I  exceedingly  regret  that  such  a  rule  of  law  should  have  been  adopted 
as  that  which  vests  in  the  assignees  of  a  bankrupt  the  property  in  goods  which  arrive  after^ 
for  it  appears  to  me  to  be  proouctive  of  very  great  hardships.**     In  Hammond  r.  Anderson, 
Sir  James  Mansfield  says,  *'  The  right  of  stopping  in  transitu  is  a  favourable  right,  which 
the  courts  of  law  are  always  disposed  to  assist."    In  those  cases  it  will  appear  the  law  'of 
Russia  in  Inglis  r .  Usherwood,  the  law  of ,  Holland  in  Lickbarrow  v.  Mason,  and  there  is  a 
book  in  the  Ubrary  of  the  East  India  Company,  and  I  believe  it  is  published  in  Sir  William 
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Jones's  works,  in  which  he  states  the  Mahommedan  law  upon  the  subject,  which  is  this,  "  If     Examinatioiif . 

any  one  of  the  creditors  of  an  insolvent  debtor  find  his  own  identical  property  in  the  insolvent  

debtor's  hands,  his  right  to  resume  that  property  is  preferable  to  the  claims  of  all  the  other  Basil  Montagu,  Esq. 

creditors,  so  long  as  Uie  debtor  may  be  alive,  whether  there  be  property  suflBcient  to  discharge  15th  Januaryi  1840. 

the  other  debts  or  not,  but  the  creditor  may  also,  if  he  please  relinquish  his  right  and  be 

associated  with  the  other  creditors  for  the  full  amount  of  (iis  debt.     And,  as  a  consequence 

of  this  principle,  it  follows  that  if  a  person  purchase  any  article  of  property  and  becoming 

unable  to  pay  the  price  of  it  be  interdicted  for  insolvency  by  the  judge,  the  seller  has  the 

option  either  of  reclaiming  the  article  which  he  has  sold,  or  of  ranlcing  with  the  other 

creditors  for  the  full  amount  of  the  price.     I  think  I  shall  be  warranted  in  saying  that  I 

do  not  hastily  recommend  a  reconsideration  of  this  part  of  the  law,  when  it  appears  to  have 

been  so  repeatedly  sanctioned  by  the  various  judges  whose  attention  has  been  directed  to  the 

subject.     I  will  avail  myself  of  this  opportunity  to  state  what  I  incidentally  mentioned  on  a 

former  day,  in  answer  to  a  question  which  one  of  the  commissioners  did  me  the  honour  to 

propose  to  me  as  to  the  expediency  of  making  the  bankrupt  a  witness.     By  the  law  as  it  now 

stands,  a  bankrupt  cannot  be  examined  in  any  case  where  his  evidenee  may  tend  to  increase 

the  property  of  his  estate,  unless  he  is  certificated  and  releases,  that  is,  if  a  bankrupt  knows 

that  one  creditor  has  obtained  property  for  his  own  benefit  by  any  act  to  the  injury  of  the 

Seat  body  of  creditors  and  contrary  to  law,  the  bankrupt  shall  not  be  permitted  to  disclose 
e  fact  unless  he  is  certificated  and  releases.  A  case  happened  some  years  ago  where  a 
creditor  who  is  now  in  his  grave,  and  I  may  therefore  without  impropriety  mention  his  name, 
Mr.  De  Tastet,  obtained  property  to  the  amount,  I  think,  of  110,000/.  which  it  was  supposed 
was  a  preference ;  I  always  thought  it  was  a  preference.  The  consequences  of  the  law,  as  it 
now  exists,  are  two.  First,  the  debtor  must  not  obtain  his  certificate  because  it  will  make 
him  a  witness.  There  is  scarcely  anything  more  extraordinary  in  our  law  than  the  objection 
in  many  cases  to  the  credit,  instead  of  the  competence  of  the  witness.  It  certainly  is  true, 
that  when  a  man  is  under  the  influence  of  a  passion  more  powerful  than  the  love  of  truth,  he 
will  not  speak  the  truth,  and  the  love  of  money  is  supposed  to  be,  perhaps  I  may  say,  so 
much  a  powerful  motive  of  action  that  it  requires  considerable  caution  in  a  court  not  to  be 
misled  by  a  person  who  is  actuated  by  a  desire  to  obtain  property ;  the  consequence  of  which 
is,  that  the  most  opulent  and  the  most  honourable  peer  of  the  realm  if  interested  a  sixpence 
in  the  cause  cannot  be  examined,  the  court  has  to  surrender  its  own  power,  and  does  not 
venture  to  examine  a  party  from  the  fear  that  it  cannot  obtain  the  truth.  I  subniit,  therefore, 
that  the  objection  ought  not  to  be  to  the  competence,  but  to  the  credit  of  the  bankrupt.  This 
was  agitated  in  Parliament  and  is*  in  one  of  the  published  speeches  of  Sir  Samuel  Romilly, 
who  said  more  than  I  have  now  stated.  If  I  had  been  aware  that  I  should  have  been  ex- 
amined this  day  I  would  have  extracted  a  passage  from  his  speech,  but  I  will  do  it  when  I 
have  the  honour  of  attending  on  another  day.  It  may  possibly  be  necessary  to  consider 
whether  he  should  in  all  cases  be  competent,  or  whether  there  should  not  be  some  restriction 
as  to  his  proving  the  requisites  to  support  the  fiat.  I  mention  this  not  because  I  have  con- 
sidered it,  but  because  it  may  be  deserving  consideration.  I  will  now  request  your  attention  to 
the  state  of  the  law  with  respect  to  superseding  a  fiat  upon  consent  of  nine-tenths  of  the 
creditors.  By  the  law,  as  it  now  stands,  at  any  meeting  of  the  creditors  after  the  bankrupt 
shall  have  passed  his  last  examination  if  the  bankrupt  or  his  friends  shall  make  an  offer  of 
composition  or'  security  for  such  composition,  which  nine-tenths  in  number  and  value  of  the 
creditors  assembled  at  the  meeting  shall  agree  to  accept,  another  meeting  shall  be  called,  and 
the  original  proposal  ratified  if  approved  at  a  second  meeting.  Now  this  clause  was  copied 
from  the  Scotch  Act,  but  the  material  part  of  the  Scotch  clause  is  omitted,  for  by  the  Scotch 
clause  such  composition  is  to  operate  as  a  certificate.  I  submit,  therefore,  that  the  present 
laws  ought  to  be  remedied,  and  that  it  ought  in  England,  as  well  as  in  Scotland,  to  operate  as 
such  certificate ;  at  present  it  is  wholly  useless.  I  nave  known  many  instances,  I  particularly 
recollect  one  in  consultation  with  Sir  Frederick  Pollock,  where  we  both  saw  that  without  the 
interposition  of  the  legislature  the  clause  might  be  as  well  nullified.  Should  my  suggestion 
meet  with  the  approbation  of  the  commissioners,  I  have  prepared  a  clause  to  meet  tiie  evil, 
which  is  as  follows :  '^  That  whereas  by  an  Act  made  and  passed  in  the  6th  year  of  the  reign 
cf  his  late  Majesty  King  George  IV.  entitled,  *  An  Act  to  amend  the  Laws  relating  to  Bank- 
rupts,' it  iseuact^.  That  at  any  meeting  of  creditors  after  the  bankrupt  shall  have  passed 
his  last  examination  (whereof,  and  of  the  purport  of  which  twenty-one  days'  notice  shall  have 
been  given  %n  the  London  Gazette)  if  the  bankrupt  or  his  friends  shall  make  an  offer  of 
composition  or  security  for  such  composition  which  nine-tenths  in  number  and  value  of  the 
creditors  assembled  at  such  meeting  snail  agree  to  accept,  another  meeting  for  the  purpose  of 
deciding  upon  such  offer,  shall  be  appointee^  whereof  such  notice  as  aforesaid  shall  be  given ; 
and  if  at  such  second  meeting  nine-tenths  in  number  and  value  of  the  creditors  then  present 
shall  also  agree  to  accept  such  offer,  the  Lord  Chancellor  shall  and  may,  upon  such  ac- 
ceptance being  testified  by  them  in  writing,  supersede  the  said  fiat.  Aqa  whereas  there  is 
not  any  provision  in  the  said  Act  for  protecting  the  said  bankrupt  from  his  creditors.  Be  it 
therefore  enacted,  &c.  that  when  any  fiat  is  annulled  by  virtue  of  the  said  enactment,  the 
assignee  or  assignees  under  the  said  fiiat  shall  be  exonerated,  and  the  bankrupt  wholly  dis- 
dia^;ed  in  the  same  manner  as  he  would  have  been  discharged  by  a  certificate  allowed  under 
the  said  fiat,  except  as  to  payment  of  the  said  composition." 

1643.  Mr.  Commissianer  Law. — ^Will  it  not  often  happen,  that  at  this  stage  of  the  pro- 
ceedings to  which  you  have  just  alluded,  there  would  be  many  debts  not  yet  proved? — It  may 
possibfy,  but  ai)aple  time  is  given  ;  there  are  two  meetings  at  the  distance  of  twenty-one  days 
nrom  each  dtfa^,  quite  sufficient  to  enable  any  creditor  within  a  reasonable  distance  to  prove. 
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and  there  is  a  provision  in  the  Act  of  Parliament  for  creditors  abroad,  to  which  I  propose  to 
call  your  attention.  In  general  it  is  a  very  little  excuse  to  the  creditor  that  he  has  not  come 
forward  immediately  and  proved  his  debt ;  he  ought  to  be  vigilant  as  every  member  of  the 
community  ought 

1644.  Would  you  in  such  case  bar  by  the  certificate  from  the  composition  those  who  had  not 
proved  ? — I  would  bar  from  the  composition  all  who  had  not  proved^  but  not  deprive  them  of 
the  benefit  of  composition  if  they  choose  to  come  in. 

1645.  Is  it  not  necessary  to  provide  for  that^  as  for  instance  to  require  the  bankrupt  to^ 
swear  to  a  list,  and  to  pay  into  court  the  composition  for  those  who  have  not  proved,  and  to 
remain  liable  for  any  debt  he  may  omit  ? — ^It  certainly  would  be  necessary  that  a  list  of  the 
creditors  should  be  supplied  and  a  list  of  such  creditors  always  must  be  supplied  in  those  cases, 
because  the  clause  does  not  operate  till  twenty-one  days  after  he  has  passed  his  last  examination. 
With  respect  to  payment  into  court,  it  will  depend  very  much  upon  the  nature  of  the  coai- 
position  ;  the  creditors  being  attentive  to  their  own  interests  will  see  that  there  is  a  proper 
security  for  the  payment;  it  may  be  by  security,  that  is  one  of  the  things  proposed;  originally 
a  man  was  not  able  to  prove  at  the  dividend ;  it  is  only  by  the  late  Act  of  Parliament. 

1646.  Would  you  in  any  case  where  a  bankrupt  has  sworn  to  a  list  of  creditors,  which  is 
untrue  by  the  omission  of  some,  give  him  privileges  against  those  that  were  omitted  ?  I 
would  not  give  any  member  of  the  community  any  privilege  through  fraud,  and  as  fraud  of  that 
nature  would  vitiate  the  certificate,  I  conceive  that  it  would  as  a  matter  of  course  vitiate  hii 
composition. 

1647/ Supposing  it  was  not  done  fraudulently,  would  you  give  him  the  same  privileges? — 
I  would ;  it  may  depend  upon  the  time  which  has  elapsed  to  enable  the  court  to  ascertain 
whether  the  creditor  has  acted  with  sufficient  vigilance  in  promoting  his  interests;  I  have  very 
little  disposition  to  encourage  the  torpid  and  inactive  creditors.  There  is  another  provision  in 
this  statute,  which  in  effect  nullifies  its  effect ;  it  is,  that  if  any  creditor,  to  the  amount,  I 
believe,  of  20/.,  has  not  been  served  with  a  process,  the  composition  shall  be  suspended  until  he 
is  served.  Soon  after  the  Act  passed,  the  Swansea  Bank  stopped  payment.  There  was  pro- 
perty sufficient  to  pay  all  the  creditors,  but  there  was  one  creditor  whose  debt  was  20/.,  who 
was,  I  believe,  at  the  North  Pole,  and  it  was  of  the  utmost  importance  the  commission  should 
be  superseded ;  that,  however,  could  not  be  effected,  to  the  great  injury  of  a  very  numerous 
body  of  creditors.  I  propose  a  clause  giving  to  the  Chancellor,  or  any  court  which  is  to  decide 
upon  the  subject,  the  discretion  as  to  what  mode  shall  be  adopted  in  the  case  of  a  distant 
creditor,  whether  by  paying  the  money  into  court,  or  giving  security.  The  clause  is  in  these 
words  :  **  And  whereas  by  the  said  recited  Act  it  is  enacted  that  any  creditor  to  the  amount  of 
50/.  and  upwards  residing  out  of  England  shall  be  personally  served  with  a  copy  of  the  notice 
of  the  meeting  to  decide  upon  such  offer  as  aforesaid,  and  of  the  purpose  for  which  it  is  called,  so 
long  before  such  meeting  as  that  he  may  have  time  to  vote  thereat.  And  whereas  sudi  pro- 
vision has  in  certain  cases  .been  found  to  be  prejudicial,  be  it  enacted,  that  in  all  cases,  wh»e 
a  creditor  of  the  bankrupt  is  absent  from  England  at  the  time  of  such  meeting,  the  Lord 
Chancellor,  or  the  Court  of  Review  in  Bankruptcy,  may  make  such  order  as  may  appear  just 
to  protect  the  rights  of  such  absent  creditor  without  impeding  the  annulling  of  the  said  fiat  to 
which  the  creditors,  in  pursuance  of  the  provisions  contained  in  the  said  recited  Act,  consent 
in  manner  therein  mentioned." 

1648.  Is  the  law  so  defective  that  neither  the  Court  of  Bankruptcy  nor  the  Lord  Chancellor 
can  supersede  a  commission  on  the  express  consent  of  all  creditors  who  have  proved,  and  the 
paying  down  the  money  for  all  known  creditors  who  have  not  after  full  oppcMrtunity  of  proof 
given  f — 1  beg  to  submit  that  this  b  not  taking  a  correct  view  of  my  answer.  Whether  the 
Uhancellor  may  or  may  not  supersede  upon  payment  into  court  of  the  amount  due  to  the  dis- 
senting or  non-assenting  creditors,  I  have  not  stated ;  I  have  said  only  that  the  clause  as  t» 
superseding  by  the  consent  of  nine-tenths  of  the  creditors  cannot  be  effective  unless  a  creditor 
to  the  amount  of  20/.  at  the  other  end  of  the  globe  has  been  served  with  due  notice  of  the  pro- 
posed composition,  which  in  effect  wholly  defeats  the  intended  operation  of  the  clause;  and  I 
propose,  therefore,  without  any  agitation  of  the  general  right  to  supersede^  that  the  Chancellor 
should  have  a  discretion  as  to  the  terms  upon  which,  in  the  case  of  siroersedeas  by  the  conaevt 
of  nine-tenths  with  one  or  two  absent  creditors,  the  supersedeas  should  issue. 

1649.  Was  the  creditor  in  the  case  to  which  you  allude  one  whose  debt  had  been  asc«- 
tained  by  proof  ? — It  was  admitted  by  the  bankrupt  himself. 

1650.  Had  he  proved  ? — ^No,  he  had  not;  in  that  case  nine-tenths  of  the  creditors  imne^ 
diately  ccmsented  to  the  bank  going  on,  but  that  could  not^  be  done  on  aceount  of  this  circmi* 
stance. 


\Tk€  Witness  wUhdrem.] 
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Mr.  COMMISSIONER  EVANS  ia  the  Chair. 


£: 


Mr.  James  Chraiam  Lewis 

1651.  Chairman. — I  believe  you  are  a  solicitor? — ^Yes. 

1652.  Have  you  had  any  questions  furnished  to  you  ? — Yes. 
16SS.  Have  you  any  suggestions  to  offer  to  the  Commissioners  relating  to  those  questions  ?  Mr.  James  Graham 

— ^The  principal  questions  1  attend  here  upon  are  with  reference  to  the  advisability  of  assimi-  I^wif. 

btinfir  the  practice  of  the  Bankruptcy  and  Insolvent  Debtors*  Court,  and  then  to  give  my  ^^^  January,  1840. 
opimon  which  is  the  better  of  the  two  courts,  and  the  reasons.  With  regard  thereto,  I  think 
mere  should  not  be  two  descriptions  of  insolvency,  namely,  one  bankruptcy  and  one  insol- 
vency, both  for  the  same  objects ;  that  the  law  with  reference  to  them  should  be  assimilated,  and 
that  on  that  subject  the  practice  of  the  Insolvent  I)ebtors*  Court  is  the  preferable  mode  of  pro- 
ceeding, and  in  order  that  the  commissioners  may  know  the  reasons  which  have  induced  me  to 
come  to  such  conclusion,  I  will  briefly  state  them.  Immediately  an  insolvent  debtor  is  com- 
mitted to  custody,  in  order  to  obtain  his  enlargement  he  has  to  prepare  a  petition  to  the 
court,  accompanied  by  what  is  termed  an  estate  paper.  That  estate  paper  gives  a  description 
of  the  prisoner,  with  his  last  residence  and  occupation,  and  the  whole  of  the  proper^  then  in 
his  possession,  or  under  his  control  immediately  available  for  the  benefit  of  h£s  estate.  That 
estate  paper  is  signed  by  the  prboner,  and  is  filed  with  his  petition.  Upon  the  petition  being 
filed,  a  vesting  order  of  his  estate  and  effects  is  on  the  following  day  made,  and  whenever  there 
appears  on  the  face  of  that  paper  property,  the  provisional  assignee  directs  an  auctioneer  to 
take  possession  of  it.  Immediately  upon  doing  so  it  is  sold  by  such  auctioneer,  who  is 
appointed  by  the  court,  (always  being  the  same  person  and  emenable  to  the  court,  which  is 
not  the  case  in  bankruptcy,  there  not  being  any  regularly  appointed  auctioneer,)  and  the  pro- 
ceeds (after  deducting  his  expences  of  sale)  paid  into  court.  The  insolvent,  after  he  has  filed 
his  petition,  with  that  statement  of  his  property,  by  law  is  compelled  within  14  days,  or  such 
further  time  as  the  court  shall  think  reasonable^  to  give  in  his  schedule  of  all  his  debts  and 
credits,  and  a  particular  description  of  the  manner  in  which  within  a  certain  period  he  had 
disposed  of  or  received  any  property ;  and  such  schedule  must  commence  with  what  is  in  that 
court  termed  a  special  balance  sheet  of  his  receipts  and  expenditures,  which  balance  sheet 
must  begin  at  the  period  at  which  he  first  made  away  with  any  property  after  the  commence- 
ment of  his  embarrassments,  and  the  statement  must  show  wnat  property  or  monies  he 
received  from  that  particular  period,  from  what  source  it  came,  and  in  what  manner  the  whole 
has  been  disposed  of,  stating,  with  dates,  from  whom  and  to  whom  and  for  what  purpose.  In 
addition  to  giving  a  special  balance  sheet  for  such  limited  period,  he  is  compelled  to  give  a 
general  balance  sheet,  commencing  from  the  period  of  contracting  the  earliest  debt  in  his 
schedule  down  to  the  period  of  the  commitment  to  prison.  That  balance  sheet  is  in  effect  the 
same  as  in  bankruptcy,  but  the  special  balance  sheet  is  wholly  different     The  schedule,  in  r  ^ 

giving  a' description  of  the  transactions  with  his  different  creditors,  is  to  give  the  whole 
particulars  of  the  consideration  of  the  debt,  whether  the  creditor  holds  any  security  with  the 
ature  thereof,  and  if  there  is  any  dispute  with  regard  to  that  debt,  why.  It  must  aho  con- 
tain the  names  of  the  debtors,  stating  for  what  the  debt  is  due,  and  what  evidence  there  fa  of  " 
the  truth  and  proof  of  that  debt,  and  whether  it  is  good,  doubtful,  or  bad.  The  debtor  then  fa 
in  the  property  part  of  the  schedule  to  give  a  full  description  of  all  property  in  possession, 
reversion,  remainder  or  expectancy,  whether  immediate  or  contingent,  and  a  short  summary 
of  the  manner  in  which  he  became  possessed  of  it,  whether  there  are  any  incumbrances  upon 
it,  how  they  were  created,  to  whom,  when,  and  for  what  purpose.  He  is  also  to  state  whether 
be  fa  entitled  to  any  place  of  profit  or  advantage,  and  what  the  emoluments  of  it  are,  and  to 
give  a  general  description  of  any  property  he  may  believe  himself  entitled  to,  with  the  circum- 
stances attending  it.  He  must  insert  in  hfa  schedule  a  list  of  his  books  and  papers  connected 
with  his  estate,  and  when  the  schedule  is  complete,  he  subscribes  it,  and  it  fa  filed  in  the  court, 
together  with  such  books  and  papers.  Then  he  is  entitled,  if  he  can  obtain  bail,  to  be  dis- 
diarged,  till  the  day  fixed  for  hfa  hearing,  or  adjourned  hearing;.  An  order  for  his  hearing 
issues,  a  copy  of  wnich  is  served  on  all  creditors  to  the  amount  of  5/.  or  upwards,  and  it  fa 
abo  advertised  in  die  Grazette ;  and  where  the  debtor  has  resided  in  the  country,  in  the  News^ 
paper  publfahed  in  the  county  where  he  has  so  resided,  so  that  every  creditor  has  full  notice 
that  his  debtor's  schedule  has  been  filed,  and  that  it  is  open  for  their  inspetrtion  21  days  before 
tfaa  day  appcnnted  for  his  hearing,  and  the  creditors  have  an  opportunity  of  examining  into  the 
truth  of  the  schedule  previous  to  the  hearin£[.  If  (hey  are  dissatisfied  with  it  they  can  enter 
opposition,  and  appear  before  the  court  and  express  the  grounds  of  their  dissatisfaction  in 
pevson  or  by  counsel,  at  a  very  reasonable  expense.     If  the  schedule  should  be  imp^ect. 
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g  [Examinations,     fraudulent,  or  false,  the  court  have  the  power  of  dismissing  it,  or  remanding  the  debtor  to 

—  amend  it;  or,  if  the  insolvent  still  persist  in  swearing  to  the  statement  in  it,  of  remanding  him. 

Mr.  James  Graham  jj^^  jjj  tjankruptcy  a  debtor  does  not  render  any  account  until  a  few  days  before  his  hearing. 

^  Lewis.  Those  accounts  are  uot  accessible  to  the  creditors  generally ;  they  are  made  up  principally  m 

16th  January,  1840.  ^j^^  official  assignee's  office  from  time  to  time,  and  seldom  before  the  lajjt  examination  are 

they  ready  for  the  inspection  of  the  creditors,  and  that  inspection  can  only  take  place  before  the 

court  of  commissioners  at  the  time 

1654.  Mr.  Commissioner  Evans. — Are  you  speaking  of  these  things  of  your  own 
knowledge  ?— -I  am  speaking  of  my  own  knowledge.  I  had  one  case  where  1  was  opposing  a 
bankrupt  before  you,  sir,  where  I  was  denied  the  accounts  by  the  official  assignee. 

1655.  Name  tne  official  assignee? — It  was  in  the  matter  of  Lawrence,  a  bankrupt;  the 
name  of  the  official  assignee  I  do  not  recollect 

1656.  How  long  was  it  ago? — ^Within  the  last  two  months  ;  it  was  not  your  official  assig- 
nee, but  you  took  the  exanunation,  and  you  adjourned  the  examination,  for  the  bankrupt  to 
furnish  his  accounts  as  required. 

1657.  You  are  in  error  in  stating^  what  you  do,  as  far  as  I  am  concerned. — I  am  speaking 
of  my  own  knowledge,  of  a  particular  case. 

1658.  Mr.  Commissioner  Law. — If  there  should  be  any  precise  distance  of  time  pre- 
vious to  the  bankrupt'^s  examination,  after  which  the  accounts  cannot  be  amended  or  altered, 
have  you  ever  heard  of  such  a  date  ? — No ;  a  bankrupt's  accounts  can  be  amended  and  altered 
up  to  the  last  hour ;  and  I  believe  he  is  entitled  to  pass,  provided  it  should  turn  out  at  the  last 
hour  that  there  is  no  inaccuracy  in  it. 

1659.  Chairman. — You  mean  an  inaccuracy  of  addition,  or  anything  of  that  kind  ? — I 
mean  such  an  inaccuracy,  that  the  Court  say  it  is  impossible  for  him  to  pass  without  such  an 
alteration ;  the  creditors  certainly  have  not  that  access  to  the  accounts  that  they  have  in  the 
Insolvent  Debtors'  Court.  In  the  Insolvent  Debtors'  Court,  a  creditor  can  have  an  office 
copy  of  the  accounts ;  in  bankruptcy,  the  accounts  not  being  filed  in  any  public  office,  there  is 
no  obtaining  an  office  copy  of  them ;  and  if,  by  chance,  the  official  assignee  will  give  a  copy  of 
it,  it  must  be  by  the  solicitor  sending  a  clerk  for  the  purpose  of  making  it.  In  the  matter  of 
Lawrence,  I  adverted  to  before,  I  applied  for  one  and  it  was  refused,  without  leave  from  the 
Commissioners  for  me  to  take  it  myself.  With  regard  to  the  Insolvent  Debtors'  Law,  the  pro- 
tection to  the  debtor,  after  he  is  entitled  to  his  discharge,  is  granted  by  the  Commissioner,  by 
his  adjudication  at  that  time.  In  bankruptcy  the  discharge  is  optional  with  the  creditors, 
and  upon  obtaining  a  ceiiificate  of  conformity. 

1660.  Mr.  Commissioner  Evans. — We  have  no  discharge  here — it  is  not  one  case  in  a 
hundred  where  a  man  is  a  prisoner  ? — I  am  speaking  of  the  protection  of  the  person  after 
adjudication.  Under  the  Insolvent  Debtors'  Law,  when  an  adjudication  of  discharge  passes 
the  person  of  the  debtor  is  protected.  Onder  the  Law  of  Bankruptcy,  when  an  adjudica- 
tion is  made  by  the  Commissioner  that  he  is  entitled  to  pass  his  examination,  he  is  not  pro- 
tected, and  the  want  of  that  protection  to  the  debtor,  in  bankruptcy,  operates  very  often  ex- 
tremely prejudicially,  not  only  to  him,  but  to  his  creditors.  In  the  first  place  the  bankrupt, 
for  fear  of  being  taken  in  execution,  has  to  absent  himself  until  such  time  as  his  certificate 
can  be  obtained,  and  he  is  unable  during  that  period  to  do  any  thing  for  the  support  of  himself 
and  family,  and  in  order  to  obtain  his  certificate,  I  am  sorry  to  say,  it  too  frequently  happens 
that  an  obdurate  creditor  obtains  payment  of  his  debt,  as  an  inducement  to  sign  the  ceitificate, 
and  that  the  bankrupt,  in  order  to  consummate  the  obtaining  of  it,  swears  that  it  was  ob- 
tained fairly  and  without  fraud.  These  are  shortly  the  objections  to  the  power  not  being 
given  to  the  Commissioners  to  protect  the  person  in  the  same  manner  that  the  Commissioners 
nave  power  under  the  Insolvent  Debtors'  Law.  Another  evil,  which  I  will  illustrate  by  the 
case  now  before  me,  of  not  granting  a  certificate  by  the  Commisioners,  is  this : — ^A  party  had 
been  bankrupt  at  Liverpool,  he  did  not  obtain  his  certificate,  he  came  to  London,  and  his 
friends  set  him  up  in  business  at  the  Dolphin  public-house,  in  the  Whitechapel-road ;  he 
remained  there  some  time,  and  contracted  debts  to  the  amount  of  2,600/.  Finding  his  busi- 
ness did  not  answer,  and  that  he  had  within  100/.  of  what  he  owed,  he  contracted  to  sell  the 
business  to  Messrs.  Meux,  the  brewers ;  and  the  day  on  which  the  purchase  was  to  have  been 
completed  the  assignee  of  the  uncertificated  bankrupt  came  in  by  virtue  of  his  office,  and  seized 
the  whole  of  the  property ;  the  result  was  that  the  party  who  had  at  that  time  nearly  suffi- 
cient to  pay  all  his  new  creditors  20^.  in  the  pound,  has  been  deprived  of  the  whole  of  that 
property,  and  it  has  gone  to  pay  the  creditors  who  refused  to  give  him  a  certificate,  and  the 
new  cr^tors,  who  had  trusted  him  without  a  knowledge  of  that  bankruptcy,  are  deprived  of 
the  whole  of  the  assets.  The  man  is  left  insolvent,  and  will  have  to  avail  himself  of  tne  Insol- 
vent Debtors'  Law  to  obtain  the  freedom  of  his  person  from  these  debts,  and  he  is  also  in  the 
situation  that,  should  he  ever  commence  trading  again,  the  same  result  may  follow. 

1661.  Mr.  Commissioner  Law. — Do  you  mean  from  the  same  quarter? — Yes;  the 
same  result  may  follow  from  the  same  quarter,  the  assignee  seizing  ^he  property,  there  being 
in  the  present  case  a  period  of  upwards  of  three  years  between  the  passing  the  examination  of 
the  bankrupt  and  the  seizure  of  the  property.  My  opinion,  therefore,  decidedly  is,  that  the 
Commissioners  in  bankruptcy  (supposing  bankruptcy  to  continue,  and  the  (Jomnaissioner 
should  be  of  opinion  that  the  bankrupt  was  entitled  to  pass  his  examination,)  ought  to  have 
the  power  of  granting  a  certificate,  and  to  free  the  person  of  the  debtor  from  arrest ;  but  in 
that  event  I  would  still  assimilate  bankruptcy  to  the  proceeding  in  insolvency,  by  which  the 
future  estate  of  the  debtor  should  remain  liable  to  pay  his  creditors  in  the  same  manner  as  it  now 
is  under  the  Insolvent  Debtors'  Act,  but  the  proceeding  to  obtain  that  newly  acquired  pro- 
perty, should  be  in  the  same  manner  as  provided  by  the  Insolvent  Debtors'  Act,  and  it  should 
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not  be  vested  in  the  assignee,  with  an  immediate  right  of  seizure.     The  practice  with  regard       Examinationg. 
to  the  Insolvent  Debtors'  Court  upon  that  subject   is,  that  an  application  is  made  by  the  ere-  — 

£tor,  calling  on  the  debtor  to  show  cause  why  execution  should   not  issue  on  the  judgment  Mr.  James  Grahatii 
signed  against  him,  for  such  sum  as  the  Court  should  think  fit,  on  his  newly  acquired  pro-  Lewit. 

perty,  and  such  application  is  made  after  judgment,  signed  on  the  warrant  of  attorney  executed  I6th  January,  1840. 
at  the  period  of  his  discharge.  It  must  be  supported  by  an  affidavit,  showing  the  circum- 
stances, as  far  as  the  party  can  do  so,  under  which  the  property  has  been  acquired,  and  that 
the  debtor  is  of  ability  to  pay ;  the  debtor  then  has  an  opportunity  of  showing  either  that  he 
k  not  of  ability  to  pay,  or  that  his  newly  contracted  debts  will  more  than  swallow  up  the 
apparent  property  he  then  possesses.  I  have  known  several  instances  in  which  the  Court  has 
directed  execution  to  issue  m  such  cases,  ^d  many  creditors  have  received  part  of  their  debts 
in  that  way  from  newly  acquired  property, 

1662.  Mr.  Commissioner  Late?.— Would  not  the  gross  injustice  which  you  have  shown 
in  the  case  you  have  quoted,  with  reference  to  an  uncertificated  bankrupt,  have  been  the 
same,  if  the  power  of  granting  the  certificate  had  been  solely  in  the  Commissioner,  and  he 
bad  for  good  reasons  refused  to  grant  it  ? — No  doubt  about  it,  unless  the  law  should  be  so 
altered  as  to  assimilate  it  to  the  Insolvent  Debtors'  practice,  and  leaving  the  right  to  take 
such  iuture  property  in  the  Court  to  direct  its  bein^  so  taken.  The  creditors  under  an 
Insolvency  have  another  boon,  which  they  have  not  m  bankruptcy,  with  reference  to  the 

Cy  and  pension  of  all  officers  in  the  artny  and  navy,  and  all  public  officers,  many  of  whom 
ve  a  trading  as  well  as  their  public  office,  and  become  bankrupts.  The  Insolvent  Debtors* 
Law  empowers  the  Court  to  recommend  a  portion  of  the  pay  or  pension  of  such  persons  to 
be  set  apart  for  the  benefit  of  creditors  ;  and  they  have  also  frequently  induced  a  debtor  not 
holding  any  of  those  appointments,  but  an  appointment  of  trust,  to  enter  into  a  rule  of  court  to 
give  up  a  portion  of  his  income.  Under  the  Insolvent  Debtors'  Law,  the  living  of  a  clergyman 
can  be  sequestered ;  and  under  that  Act  also,  the  Court  have  the  power  of  awarding  imprison- 
ment for  various  offences  created  by  the  statute,  namely,  for  the  period  of  three  years,  for 
offences  against  the  general  body  of  creditors ;  for  a  period  of  six  months  if  the  insolvent  shall 
give  an  unsatisfactory  account  of  his  transactions,  but  which  shall  not  be  within  the 
penal  clauses;  and  for  two  years  for  offences  committed  against  the  rightsof  anyof  the  creditors 
mdividuaUy ;  and  therefore,  many  men  who  have  committed  those  offences  prefer  the  Court 
of  Bankruptcy,  which  has  no  power  of  punishment,  to  the  Insolvent  Debtors'  Court,  which  has 
the  power  1  have  named.  Under  the  Insolvent  Debtors'  Act,  they  have  the  power  of  punishing 
generally  for  destroying  or  withholding  books,  or  making  false  entries  Iherein,  or  falsifying 
entries,  or  withholding  entries  therefrom ;  for  undue  preference  to  creditors  ;  for  fraudulently  dis- 
charging or  concealing  debts  to  or  from  the  prisoner;  and  for  fraudulently  making  away  with, 
or  mortgaging  property.  Those  are  the  offences  against  the  general  body  of  the  creditors,  with 
respect  to  which  the  Court  have  the  power  of  awarding  three  years  imprisonment.  With  regard 
to  individual  cases,  they  comprehend  contracting  debts  fraudulently,  or  by  breach  of  trust,  or 
by  false  pretences,  or  without  reasonable  and  probable  expectation  of  being  enabled  to  pay 
them,  (which  is  a  very  material  matter  to  be  considered  in  the  administration  of  either  the 
Bankrupt  or  Insolvent  Law,  as  it  shows  at  what  time  the  debtor  ought  to  stop),  or  if  he 
shall  obtain  the  forbearance  of  the  payment  of  a  debt  due  by  him  by  means  of  false  pretences, 
or  if  he  shall  (as  it  is  but  too  frequently  the  case)  vexatiously  defend  an  action  brought  for  the 
recovery  of  a  debt,  for  the  mere  purpose  of  delay,  or  harassing  his  creditors ;  or  if  he  shall 
be  indebted  for  damages  for  criminal  conversations,  seduction,  breach  of  promise  of  marriage, 
damages  for  a  malicious  prosecution,  slander,  libel,  malicious  injury,  or  any  sort  of  trespass 
to  the  person  or  property  of  his  creditor,  in  which  the  Court  shall  think  it  is  malicious,  he  is 
liable  to  be  remanded  for  the  period  of  two  years.  In  Bankruptcy,  if  he  had  been  guilty  of 
the  whole  of  those  offences  conjointly,  he  is  not  guilty  of  any  offence  under  the  Bankrupt 
Laws,  (except  with  reference  to  his  books  and  property,)  and  therefore  a  debtor,  who  has 
committed  any  of  these  offences  resorts  to  a  Court  of  Bankrupcy,  knowing  he  cannot  be 
punished.  If  the  Court  of  Bankruptcy  is  to  continue  as  a  separate  jurisdiction,  the  law  ought 
to  be  extended  by  assimilating  the  practice  or  the  power  to  that  of  the  Insolvent  Debtors' 
Court.  Persons  not  traders  with  a  knowledge  of  these  different  offences,  for  which  they  may 
be  imprisoned,  are  not  so  ready  to  get  into  debt  as  those  who  are  traders,  subject  to 
the  Bankrupt  Laws ;  they  know  if  they  commit  any  of  those  offences  there  is  no  punish- 
ment awaiting  them.  With  regard  to  the  Insolvent  Debtors'  Law,  the  mode  of  dividing 
estates  is  less  expensive,  and  more  readily  done.  Immediately  the  debtor  files  his  schedule, 
the  assistant  to  the  provisional  assignee  examines  what  debts  are  due  to  him;  he  writes 
for  the  payment  of  them ;  they  are  collected  by  him  if  they  can  be  received,  and  are 
immediately  paid  into  Court.  On  the  hearing,  application  for  the  appointment  of  assignees 
18  made ;  the  creditors  cannot  themselves  of  nght  elect  him,  they  may  nominate  him ;  the 
Court  then  judges  whether  he  is  a  person  who  ought  to  be  made  assignee,  and  with  this 
proviso,  that  they  never  appoint  an  assignee  a  second  time,  who  has  failed  to  file  his  account 
in  a  previous  insolvency,  and  which  is  one  of  the  inquiries  always  made  upon  an  application 
for  the  appointment.  In  bankruptcy,  the  same  person  may  be  appointed,  assignee  to  a 
number  of  estates  without  any  such  inquiry.  I  am  here  speaking  with  reference  to  country 
fiats  where  there  are  no  official  assigne.es.  Under  the  Law  of  Bankruptcy,  many  persons 
resort  to  it,  knowing  that  they  cannot  be  imprisoned  at  all,  excepting  for  the  felonies  pointed 
out  under  the  statute,  [and  to  obtain  a  conviction  for  which,  if  the  debtor  be  guilty^  is  most 
difficult- and  expensive.  Bankrupts  are  not  so  ready  at  making  out  their  accounts,  as  they 
mre  under  the  Insolvent  Debtors'  Law,  because  there  the  imprisonment  depends  upon  the 
expedition  of  the  debtor,  who  cannot  be  discharged  on  bail  till  he  shall  have  filed  his  schedule 
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and  books.     In  bankruptcy  the  accounts  need  not  be  rendered  till  ten  days  befiwe  the  lait 
examination.     In  insolvency,  they  must  be  rendered  immediately^   if  the  debtor  wishes  im 
Omham  obtain  his  Ubertv.     As  the  law  of  insolvency  now  stands  with  regard  to  the  power  of  bai^ 
^'^^  the  d^tor  has  the  power  of  being  discharged  out  of  custody  within  from  eight  to  twelve  days 

dt  his  own  option^  and  the  benefit  that  is  derived  by  that^  both  to  the  debtor  and  ereditor, 
(independent  of  the  short  imprisonment  of  the  former^)  is,  that  an  immediate  statonent 
of  the  affairs  is  made  out  and  filed^  as  I  have  before  stated,  and  that  the  creditors  4m 
inspection  are  willing  to  take  a  composition,  and  discharge  the  debtor  at  4»ce  if  the  acoouate 
appear  true,  or  do  not  oppose  his  discharge  on  his  heanng ;  that  is  another  benefit  which  is 
derived  from  the  immediate  filing  of  the  accounts. 

1663.  Mr.  Commissioner  Law. — I  believe  that  portion  of  the  schedule,  which  we  call  tbe 
Special  Balance  Sheet  was  introduced  in  the  year  lo26  ? — ^It  was. 

1664.  Did  it  not  before  that  time  constantly  happen  that  hours  were  speiU  by  the  creditors 
in  investigating  certain  mafters  which  were  then  not  disclosed  in  the  schedule  for  want  of  a 
form  requiring  them  to  be  so  disclosed,  which  after  this  amended  form  would  be  perfeotlj 
known  to  them  before  they  came  into  court  ^--Certainly ;  firequently  when  I  have  been  ooii* 
suited  by  creditors  with  reference  to  the  account  of  the  d^or*  I  have  at  once  said  I  will  refa 
to  the  schedule  before  I  give  you  an  answer,  because  it  must  be  apparent  on  the  face  of  the 
schedule  what  has  become  of  the  property.  Another  advantage  arising  from  that  special 
baltmce-sheet  is,  that  the  person  having  to  give  the  name  and  residences  of  the  persons  fee 
whom  he  may  have  made  away  with  the  property,  it  at  once  enables  the  creditor  to  make 
inquiries  whether  it  was  possible  that  the  property  should  be  so  made  away,  or  whether  they 
were  parties  likely  to  have  the  means  of  acquiring  such  property.  An  insolvency  is  always 
preferable  to  bankruptcy  with  reference  to  the  notices  served  upon  the  creditors,  whenever  a 
debtor  is  opposed,  and  it  becomes  necessary  to  adjourn  his  case  either  to  a  day  then  fixed  by 
the  Court,  or  generally  notice  is,  in  the  latter  case,  served  on  the  opposing  creditors,  stating 
when  the  debtor  is  again  to  appear.  In  bankruptcy,  when  thei^e  are  sevend  persons  opposing, 
and  the  matter  should  be  adjourned  sine  die,  it  very  frequently  happens  that  a  meeting  is  beU 
behind  the  back  of  the  immediately  opposing  creditor,  with  the  sanction  of  the  assignees,  and 
the  opposition  not  continued  for  want  of  notice.  Under  the  Bankrupt  Law,  as  at  present 
framed,  a  portion  of  the  estate  is  given  back  to  the  bankrupt  with  reference  to  the  amount  that 
the  estate  will  pay,  which  is,  in  fact,  taking  so  mudi  out  of  the  pockets  of  the  creditors  who 
have  trusted  the  debtor  with  their  goods.  In  insolvency,  the  whole  of  the  estate  is  applicable 
to  the  payment  of  the  amount  the  debtor  owes,  excepting  the  excepted  articles  not  exceeding 
20/.  Under  the  law  of  bankruptcy  a  debtor  (if  it  is  the  first  bankruptcy)  is  discharged  on 
obtaining  his  certificate  of  conformity,  and  his  future  estate  is  never  liable.  Under  me  law 
of  insolvency,  though  the  debtor's  person  is  protected,  his  estate  is  not  tiU  he  shall  have  paid 
20^.  in  the  pound,  which  is  another  reason  why  many  persons  become  bankrupts,  in  preference 
to  passing  through  the  Insolvent  Debtors*  Court;  the  warrant  of  attorney  which  a  debtor 
executes  at  the  period  immediately  previous  to  the  Court  pronouncing  his  adjudication  of 
discharge,  authorizes  the  judgment  to  be  entered  up  which  affects  his  future  property;  and  it 
frequently  happens  where  the  friends  of  a  debtor  will  set  him  up  in  trade,  that  the  party  being 
free,  as  to  his  person,  those  friends  wish  him  to  be  also  free  as  to  his  future  property,  and  for 
that  purpose,  in  order  that  what  they  may  advance  may  not  be  taken  away  unexpectedly,  it 
very  frequently  happens  that  the  debtor  compounds  the  amount  of  debts  in  his  schedule, 
exhibits  releases  to  the  Court  and  obtains  a  re-assignment  of  his  estate  and  effects.  In  speaking 
of  the  practice  of  the  Insolvent  Debtors*  Court,  I  do  so  with  a  perfect  knowledge  of  that 

Sractice,  having  had  the  principal  of  the  heavy  town  business  in  that  Court  In  bankruptcy  I 
ave  never  been  concerned  in  a  case  where  the  bankrupt  has  come  voluntarily  forward  to 
discharge  his  liability  from  which  the  certificate  had  discharged  him.  In  bankruptcy,  there  is 
an  anomaly  that  does  not  exist  under  the  Insolvent  Debtors*  Law.  If  a  bankrupt  should  become 
bankrupt  a  second  time,  and  shall  not  have  paid  15^.  in  the  pound,  his  future  estate  and  effiaots 
become  vested  in  the  second  assiernee,  so  tnat  in  fact  he  never  can  safely  trade  again ;  and 
supposing  he  had  paid  up  to  I4s.  m  the  pound,  his  estate  and  effects  would  still  be  liable  till  he 
had  made  good  the  difference.  In  insolvency,  the  creditors  all  receive  their  debts,  the  first 
set  of  creditors  first,  and  the  second  according  as  the  assignees  apply*  I  have  in  the  inves- 
tigation of  books  in  the  Insolvent  Debtors'  Court,  been  able  to  discover  the  transactions  of  the 
debtor,  by  means  of  their  being  filed  at  the  same  time  as  his  schedule,  and  by  which  there  is  « 
sufficient  period  allowed  to  investigate  them;  and  under  bankruptcy,  if  the  debtor  thinks  fit 
not  to  surrender  till  the  forty-second  day,  Uie  day  named  for  his  last  examination,  and  4o 
withhold  his  books,  the  creditors  have  no  remedy  because  they  are  quite  at  hb  mercy  till  he 
thinks  fit  to  ^surrender,  and  to  surrender  with  his  books.     I  can  give  you  a  case. 

1665.  Chairman. — You  had  better  give  the  case. — I  wilL  1  was  concerned  for  a  penom 
of  the  name  of  Smith  who  denied  he  had  become  a  bankrupt,  and  presented  a  petition  to  the 
Court  of  Review  to  supersede  the  fiat.  He  did  not  surrender  till  the  forty-second  day,  and 
stated  to  the  commissioner  what  he  had  done,  and  that  he  surrendered  under  protest,  and 
prayed  to  be  adjourned  sine  die  until  the  decision  of  the  Court  of  Review  should  be  come  to  widi 
reference  to  the  petition.     The  petition  came  on  for  hearing  and  was  dismissed. 

1666.  Did  the  commissioner  adjourn  it? — Yes.  I  am  speaking  of  a  case  befofe  Mct 
Commissioner  Holroyd,  and  you  will  hear  the  sequel  of  it.  The  bankrupt,  on  his  own  ap* 
plication,  was  adjourped  sine  die  without  any  account     He  had  never  delivered  up  his  boon 


or  papeFs.    The  petition  came  on  for  hearing  before  the  Court  of  Review,  and  was 

and  the  bankrupt  by  that  means,  having  surrendered,  had  not  committed  a  felony,  and 

having  taken  any  oath,  he  could  not  te  indicted  for  concealing  his  books  er  keepiag 
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uuk,  and  the  commiseioiiers  were  unable  to  do  any  thing  further  in  the  matter  of  that  fiat.      Examin  tkm 
Therefore  in  that  particular  case  there  were  no  books  for  the  benefit  of  the  creditors  nor  ac-  ...i^ 

eounts  exhibited.  Mr.  James  €hiJuun 

1667.  Nobody  applied  to  get  the  books  ? — ^Yes  thev  did  indeed^  and  I  argued  the  question  Lewis, 
before  Mr.  Commissioner  HoIroyd>  and  he  directed  the  messenger  to  go  and  take  possession  16th  January,  1840. 
«C  them.    The  bankrupt's  friends  removed  them  before  the  messenger  got  there.     A  question 

arose  whether  he  had  committed  any  crime  under  the  statute.  I  discussed  that  question 
wkh  Mr.  Commissioner  Holroyd  and  he  was  of  opinion  he  had  not  committed  any  offence 
under  the  statute,  not  having  sworn  to  the  last  examination,  and  they  could  do  nothing  in  it, 
and  the  bankrupt  has  never  appeared  from  that  time.  The  object  of  the  fiat  was  to  obtain 
the  particulars  of  the  disposition  of  the  bankrupt's  property.  Had  the  bankrupt  been  in 
custody  he  must  have  filed  his  books  and  papers  before  he  could  have  got  at  large,  and  a 
statement  of  his  affairs.     Here  he  was  at  large  without 

1668.  Mr.  Commi^noner  Law. — Do  you  know  what  became  of  him? — No,  I  do  not 

1669.  Did  he  get  out  of  the  way  of  arrest  ? — The  proof  of  debts  by  the  creditors  prevented 
the  arrest  taking  place. 

1670.  Your  clients  in  that  cas^were  unable  to  act,  not  having  proved  their  debts  ? — No,  I 
was  for  the  bankrupt  on  that  occasion,  and  I  am  showing  that  by  the  process  of  bankruptcy  liie 
commissioners  have  not  the  facility  that  the  Insolvent  Debtors'  Court  have  to  obtain  accounts 
bodu  and  papers.  I  was  on  a  former  occasion  concerned  for  a  banknipt,  who,  having 
rendered  an  account,  absconded  before  the  time  for  passing  his  last  examination ;  he  was  taken 
Cftk  board  a  ship  at  Liverpool  and  brought  back  to  the  Mansion  House,  and  given  in  charge 
there  for  feloniously  secreting,  as  the  assignee  alleged,  his  estate,  the  bankrupt  not  having  passed 
bis  lasl  examination ;  the  opinion  of  the  city  solicitor  was  taken.  The  question  was  argued  by 
Mr.  Kelly  for  the  assignees,  and  by  myself  for  the  bankrupt,  and  the  bankrupt  was  discharged 
although  apprehended  under  the  commissioner's  warrant  for  the  transaction,  because  he  had 
not  conunitted  an  offence  by  reason  of  his  not  having  passed  his  last  examination,  and  I  re- 
member on  that  occasion  conferring  with  Mr.  Montagu  on  the  subject,  (Mr.  Montagu  was 
present  to-day).  I  am  showing  how  the  present  Bankrupt  Act  operates  to  the  prejudice  of 
the  creditor.  Had  those  men  been  in  custody  and  their  liberation  depended  on  the  truth  of 
thm  statements  and  delivering  up  of  their  books,  they  would  perhaps  have  been  there  now. 
As  to  the  question  submitted  with  regard  to  trust  deeds,  I  must  decidedly  say  (although  in 
die  profession)  that  they  are  anything  but  beneficial  for  the  creditor.  In  the  first  place  they 
are  generally  lengthy  and  expensive ;  in  the  next,  the  trustees  have  no  control  over  the  parties 
who  propose  to  execute  them ;  in  the  next,  it  leaves  the  debtor  liable  to  any  creditors  who  may 
object  to  exectite  such  deed,  and  those  who  do  execute  it  in  consequence,  take  the  entire  estate 
themselves.  There  is  no  means  of  obtaining  an  account  of  the  disposition  of  the  trust  estate, 
except  by  bill  in  equity,  where  the  trustees  decline  to  give  it ;  there  is  no  means  of  taxing  the 
toUekor*s  charges,  and  what  is  more  objectionable  than  either,  is,  that  under  a  trust  deed  the 
creditors  have  no  power  of  recovering  back  property  voluntarily  disposed  of  in  preference  and 
fraud  of  other  creditors ;  each  of  those  objections  show  that  insolvency  or  bankruptcy  is  at  all 
times  preferable  to  trust  deeds ;  and  with  regard  to  trust  deeds  when  all  the  creditors  excepting 
one  may  be  willing  to  share  in  the  benefit  of  them,  that  one  creditor  may  vacate  it  by  striking 
a  docket,  such  deed  itself  being  an  act  of  bankruptcy.  So  that  although  the  whole  creditors 
of  the  debtor  may  be  wiUing,  excepting  one,  he  has  the  power  in  that  way  of  defeating  it.  The 
third  question  proposed  is,  "  Supposing  you  to  be  of  opinion  that  the  system  of  the  Court  of 
Bankruptcy  is  to  be  preferred,  whether  in  your  opinion  that  system  could  be  applied  to  the 
cases  now  administered  in  the  Court  of  Insolvent  Debtors  unless  a  debtor  when  he  feels  him- 
self insolvent  may  cede  his  property."  I  do  not  consider  that  the  system  of  the  Court  of 
Bankruptcy  is  to  be  preferred.  I  am  very  frequently  consulted  by  parties  who  are  threatened 
with  proceedings  by  creditors,  and  who  would  be  willing  to  cede  their  property  for  the  benefit 
of  the  whole  of  their  creditors  had  they  the  power  to  do  so,  and  the  result  of  there  not  being 
a  law  hj  which  they  can  do  so  is  prejudicial  to  the  creditors  generally.  It  often  happens  that 
tipo  or  three  creditors  sue  a  debtor;  those  two  or  three  creditors  invariably  seek  for  the 
property ;  the  debtor  is  willing  to  give  his  property  up  for  the  general  benefit  of  the  whole,  but 
tias  not  the  [means  of  doing  so  because  he  has  not  the  power  of  ceding  it ;  the  result  is  that 
the  two  or  Aree  creditors  who  may  be  suing  him  obtain  judgment — double  the  debt  by  the 
aoaouiit  of  the  costs — and  take  the  property  each  in  his  turn  from  the  debtor,  and  the  creditors 
who  hmwe  been  inactive  and  are  willing  that  the  debtor  should  go  on  fairly  or  divide  his 
jmrnptiiy  among  the  whole,  lose  all  benefit  of  his  property ;  and  it  frequently  happens  that  a 
Mrtor  is  forced  to  resort  to  asking  his  creditors  to  take  a  judgment  to  send  him  to  gaol,  in 
order  that  when  in  gaol  he  may  have  an  opportunity  of  executing  an  assignment  for  the 
^ettefit  of  his  creditors  under  the  i  nsolvent  Debtors'  Law,  that  the  same  may  be  fairly  divided 

t  the  whole,  and  his  person  is  afterwards  protected.  In  order  to  prevent  the  necessity 
a  eoum  I  pr(^f)Ose  that  when  a  debtor  is  sued  he  should  have  the  power  either  to  enter 
earanee  and  surrender  in  that  action,  or  if  he  wished  to  cede  his  property,  that  he 
have  an  opportunity  in  a  feigned  actioa  of  entering  an  appearance  and  surrendering 
lopriaoti,  and  there  executing  an  assignment  in  the  same  manner  that  is  now  done  by  those 
wkoare  involuntarily  sent  to  prison.  This  would  save  the  necessity  also  of  trust  deeds ;  I  do 
wai  tkiak  that  the  abolishing  imprisomnent  will  make  the  system  work  so  well  as  it  now  does, 
for  the  reasons  I  have  before  stated,  the  imprisomnent  is  the  imprisonment  of  the 
ett  after  the  period  of  firom  eight  to  ten  days.  Immediatdy  the  debtor  is  sued  he 
^  hie  aeoooBt  preparatory  to  going  to  priscm,  and  whai  there,  and  having  executed  the 
awtgnnient,  can  file  his  schedule  and  books  as  soon  as  bethinks  fit,  and  his  liberty  depends  on 
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Examinations.]      that  expedition.    I  have  had  several  cases  where  the  debtors  have  only  been  in  gaol  eight  days^ 

V  and  who  have  rendered  all  their  accounts  satisfactorily  in  that  period  and  which  had  not 

Le^s^      ™  i^uired  amendment  on  hearing.     The  party  having  been  sued  took  the   opportunity  of 
16th  J  1840    commencinff  those  accounts^  and  when  taken  in  execution  was  enabled  to  file  them  forthwith, 

anuary,  .  1571 ,  3f>.,  Commusianer  Law. — You  are  aware  that  when  there  is  an  unfavourable  judg- 
ment the  period  dates  from  the  day  of  obtaining  the  vesting  order:  do  you  think 
it  would  have  a  good  effect  in  general  in  making  parties,  who  do  not  avail  thenl- 
selves  of  bail,  more  speedy  in  filing  their  schedules,  if  that  date  were  altered  to  the 
day  of  adjudication  ? — Yes ;  and  for  this  reason : — ^many  persons  who  have  committed  frauds, 
or  are  liable  to  a  remand,  knowing  that  the  period  of  remand  conmiences  from  the  date  of  the 
vesting  order,  and  not  from  the  date  of  the  adjudication  of  such  remand,  frequently  say  they 
will  serve  part  of  their  time  out  before  adjudication,  in  anticipation  of  sucn  remand ;  the 
debtor,  directly  he  gets  in  gaol,  is  anxious  to  file  his  petition  in  order  that  the  period  of  hb 
imprisonment,  if  remanded,  may  commence,  and  one  clause  of  the  Act  of  Parliament  can  be 
defeated  if  the  debtor  remains  six  months  and  a  day  after  he  has  filed  his  petition  before  he 
comes  up  for  his  hearing,  because  that .  section  authorises  the  remand  for  a  period  of  six 
months  from  the  vesting  order  for  general  misconduct,  and  if  a  debtor,  in  anticipation  of  a 
remand,  thinks  fit  to  remain  six  months  before  hearing,  he  has,  in  effect,  prevented  an  adjudi- 
cation adverse  to  himself. 

In  answer  to  the  fourth  question  submitted,  I  think  the  Court  of  Commissioners,  whether  in 
insolvency  or  bankruptcy,  ought  to  have  the  powers  of  a  Court  of  Record;  in  insolvency  they 
now  have. 

With  regard  to  the  fifth  question,  in  the  event  of  any  appeal  from  the  decision  of  the  Commis- 
sioners being  necessary,  I  do  not  think  that  the  party  appesding  ought  to  be  compelled  to  give  se- 
curity for  costs,  because  it  might  act  so  prejudicially  to  lum  he  would  not  have  the  power  of  seek- 
ing to  reverse  the  decision  of  which  he  complained ;  but  I  would  leave  him  open,  in  the  event  of 
the  Court  ordering  it,to  pay  such  costs,  or  liable  to  imprisonment  in  the  event  of  his  not  doing 
so.  It  may  frequently  happen  that  a  poor  person  may  have  a  good  right  of  appeal  when  he 
could  not  find  friends  who  would  become  security  for  the  costs.  In  Chancery,  in  an  appeal 
from  one  Court  to  the  other,  the  appellant  b  only  compelled  to  pay  10/.  into  Court,  as  security 
for  costs,  and  therefore  I  would  not  seek  to  increase  the  power  of  prohibiting  appeab,  by  com- 
pelling the  appellant  to  find  such  security.  With  regard  to  the  name  of  the  Court,  I  consider 
it  ought,  by  its  name,  to  point  out  its  object,  and  that  the  name  '*  Court  of  Commerce'* 
would  be  appUcable,  in  my  opinion,  more  generally  to  questions  of  a  commercial  nature,  like 
the  Chamber  of  Commerce  at  Manchester,  and  other  large  towns.  I  would  continue  to  call 
the  Court,  either  the  Court  of  Insolvency,  or  the  Court  of  Bankruptcy,  whichever  b  to  be 
preferred  of  the  two;  I  know  that  many  persons  object  to  avail  themselves  of  the  benefit  of 
the  Insolvent  Debtors'  Act  merely  from  the  fact  of  its  name. 

1672.  Mr.  Commissioner  Law. — Do  you  speak  of  traders  or  gentlemen? — I  speak  of 
both  traders  and  gentlemen.  I  have  also  ft*equently  known  many  persons  compromise  with 
their  creditors  sooner  than  having  to  pass,  as  they  termed  it,  the  ordeal  of  the  Insolvent 
Debtors'  Law. 

As  to  the  seventh  question,  I  do  not  see  the  necessity  or  benefit  arising  from  issuing 
a  fiat;  it  b  merely  an  authority  to  the  Commissioners  to  act,  when  they  ought  to  have  such 
an  authority  on  the  motion  of  a  debtor  or  creditor  without  it  The  expense  of  the  fiat  itself^ 
the  mere  striking  a  docket  and  a  fiat,  b  10/.  2s.  6d. 

1673.  Chairman. — Money  out  of  pocket? — ^Yes,  money  out  of  pocket;  to  which  there  are 
the  solicitor's  charges  to  be  added,  and  that  is  nothing  more  than  a  direction  to  the  Com- 
missioners to  ascertain  whether  the  party  has  become  bankrupt,  and  to  proceed ;  that  expense 
might  easily  be  saved,  either  by  the  debtor  availing  himselt  of  the  Insolvent  Debtors'  Liaw> 
either  cpmpulsorily,  as  at  present,  or  by  his  own  voluntary  act,  in  the  manner  I  have  pro* 
prosed,  or  by  the  Commissioner  having  the  power,  on  the  appUcation  of  a  creditor,  to  sum- 
mon the  debtor  before  him  when  an  act  of  bankruptcy  shall  have  been  proved  to  have 
been  committed.  If  the  Commbsioner  should  find  that  such  an  act  had  been  committed,  he 
should  have  the  power  to  go  on  without  the  intervention  of  a  fiat 

With  regard  to  the  eighth  question,  I  think  the  debtor  ought  to  have  an  opportunity  of  de- 
fending himself  before  the  messenger  enters  into  possession,  because  it  very  frequently  happens 
that  a  creditor,  from  spleen,  will  obtain  a  fiat  of  bankruptcy  against  hb  debtor,  which  may 
afterwards  be  superseded,  and  the  debtor's  credit,  in  the  mean  time,  be  ruined.  I  therefore 
think  he  ought  to  have  an  opportunity  before  he  be  declared  bankrupt  to  show  to  the  Com^ 
missioned  the  state  of  lys  affairs,  or  whether  he  had  committed  an  act  of  bankruptcy,  and  the 
Conmiissioner  ought  then  to  have  the  power  (I  am  suggesting  thb  presuming  bankruptcy 
is  to  continue)  of  proceeding  in  the  matter  without  the  previous  issuing  of  such  fiat,  provided 
an  act  of  bankruptcy  be  proved,  and  then  to  have  the  power  of  taking  possession  of  the  bank<-^ 
rupt^s  property,  or  to  take  security  for  the  bankrupt's  rendering  a  true  account  of  it,  as  he 
might  think  necessary.  With  regard  to  the  ninth  question,  I  have  answered  that  in  the  ear* 
lier  part  of  my  statement,  but  with  regard  to  supposing  the  certificate  to  be  granted,  as  at 
present,  I  think  the  bankrupt  ought  to  ^e  protected  for  two  months,  because,  if  the  Commis-* 
sioner  is  of  opinion  he  b  entitled  to  pass  his  examination,  a  time  to  free  himself  firom  arrest 
ought  to  be  granted  to  him ;  and  inasmuch  as  the  creditors  may  be  in  various  towns  and  coun^ 
ties,  the  certificate  must  be  transmitted  for  signature,  and  after  being  signed,  must  be  adver-* 
tised  twenty-one  days  before  allowed ;  the  periodj  named  (twenty-one  days,  in  that  case)  would 
be  too  short  a  protection  to  the  party,  and  I  therefore  think  the  protection  should  extend  to  a 


period  of  two  calendar  months. 
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1674.  Chairman. — I  do  not  know  whether  you  have  said  in  express  terms,  that  the  Com- 
missioners of  Bankrupt  ought  to  have  the  power  of  punishing  bankrupts  in  the  same  way  that 
the  Commissioners  of  the  Insolvent  Debtors*  Court  have  ? — Yes  ;  if  the  two  Courts  are  not  to  be  Mr.  James  Graham 
united.     With  regard  to  the  emoluments  of  the  official  assignees,  I  think  they  ought  to  be  Lewis, 

graduated  according  to  the  amount  realised  under  each  estate,  and  that  they  ought  not  to  I6th  January,  1840. 
have  an  annual  income  for  the  performance  of  their  duty;  but  that  their  income  should  depend 
solely  on  the  amount  realised  under  each  estate,  as  at  present.  I  have  answered  the  11th 
question  and  the  12th  question.  With  regard  to  the  13th  question,  I  think  a  power  for 
Commissioners  to  decide  disputes  between  assignees  and  other  persons,  ought  to  be  given  to 
them,  provided  the  application  to  do  so  is  bond  fide  and  that  all  parties  interested  in  the 
result  are  before  the  Court,  because  it  frequently  happens  that  the  expenses  of  a  meeting  of 
creditors  to  authorise  the  assignees  to  settle  such  disputes  exceeds  the  amount  of  the  emolu- 
ment to  be  derived  from  it,  and  inasmuch  as  the  question  proposes  it  to  be  by  consent,  of 
course  there  can  be  no  objection  to  such  a  course. 

The  14th  question,  "  VVliether,  when  there  is  no  evidence  but  that  of  a  creditor  of  the  bank- 
rupt, a  debt  ought  to  be  admitted  to  be  proved,"  is  one  very  difficult  to  be  determined  ;  the 
creditor  now  has  the  power  of  making  his  own  affidavit  of  debf,  obtaining  the  fiat  on  it,  and 

f>roving  it  before  the  Commissioners ;  but  if  the  same  debt  is  to  be  substantiated  in  a  court  of 
aw,  a  creditor  cannot,  himself,  be  a  witness,  and  all  that  he  has  previously  sworn  to  goes  for* 
nothing,  and  the  debt  must  then  be  proved  by  witnesses,  capable  of  giving  evidence  of  the 
truth  of  it  in  the  ordinary  manner,  as  proof  of  other  debts  are  substantiated  on  a  trial.  I 
think  the  power  of  the  creditor  now  of  proving  his  own  debt  and  obtaining  a  fiat,  is  far  too 
great.  The  creditor  ought,  if  he  gives  only  his  own  oath  on  the  subject,  to  corroborate  by 
the  evidence  of  the  bankrupt  in  his  possession,  such  as  bills  of  exchange,  or  accounts  stated 
and  signed  between  the  parties.  It  frequently  happens  that  creditoi-s,  in  money  transactions, 
have  no  witnesses  present,  and  to  deprive  them  in  consequence  of  the  benefit  of  their  kind- 
ness, would  be  more  than  ought  to  be  asked,  provided  those  can  be  concurrent  testimony  with 
their  own,  such  as  I  have  suggested ;  but  where  the  transaction  is  between  the  bankrupt  and 
the  creditor  only,  and  no  entries  in  books  or  papers  connected  with  it,  I  should  say  such  evi- 
dence ought  not  to  be  taken,  because  I  believe  that  it  frequently  happens  where  there  is  an 
expectation  of  a  good  dividend,  debts  are  manufactured  for  the  purpose  of  sharing  them,  and 
also  for  the  purpose  of  signing  the  bankrupt's  certificate.  '1  he  practice  in  the  Insolvent 
Debtors'  Court  with  regard  to  such  transactions,  when  a  debt  is  disputed,  is  this:  the  Court  or 
Commissioner  requires  very  gootl  corroborative  evidence  about  it,  and  they  do  not  rely  simply 
upon  the  stateqient  of  the  debtor  or  the  creditor,  if  there  is  any  reason  to  doubt  the  accuracy 
of  the  stateqient;  for  these  reasons  I  think  there  ought  to  be  testimony  beyond  that  of  the 
claimant,  to  support  the  debt  before  it  is  admitted  to  proof. 

With  regard  to  the  15th  question,  whether  the  debtor  should  be  compelled  to  deliver  a 
cash  account  of  the  last  year,  I  fear  if  that  was  made  a  general  rule,  many  men  would  have 
very  great  difficulty  in  passing  their  examination,  because  it  frequently  happens  that  bank- 
rupts do  not  keep  a  cash  account  at  all,  and  if  he  is  to  trust  to  his  memory  to  comply  with  the 
rules  and  regulations  in  that  respect,  the  accounts  might  be  unintentionally  fallacious,  if  he 
furnished  any,  and  he  be  liable  to  cen?ure  and  punishment  for  it ;  I  would  therefore,  in  that 
respect,  assimilate  the  balance  sheets  in  bankruptcy  to  those  in  insolvency,  namely,  a  special 
balance  sheet  of  his  transactions  from  the  first  commencement  of  making  away  with  his  pro- 
perty, during  his  embarrassment,  and  a  general  balance  sheet  of  the  whole  period  over  which 
the  debts  run,  and  those  two  statements,  if  made  out  with  accuracy,  would  furnish  every  in- 
formation that  the  creditors  could  possibly  require. 

With  regard  to  the  16th  question,  *'  To  consider  the  best  mode  of  extending  the  practice 
of  the  London  Commissioners  to  the  country  fiats,"  it  involves  one  of  very  great  magnitude 
also,  but  the  only  remedy  which  I  can  suggest  for  that  is  (if  bankruptcy  is  to  be  continued), 
by  appointing  commissioners  in  each  large  town,  with  official  assignees  attached  to  them,  as 
in  London,  and  that  all  the  fiats  should  be  opened  by  them,  and  that  all  the  neighbourhood 
should  goto  the  next  nearest  set  of  commissioners  for  the  purpose.  The  manner  in  which 
country  fiats  are  now  worked  is  anything  but  the  way  in  which  they  ought  to  be.  There  is 
seldom  more  than  one  barrister  attending,  and  the  rest  are  composed  of  solicitors  who  are  in 
the  daily  habit  of  meeting  either  with  the  solicitor  for  or  against  the  bankrupt,  and  fi'equently 
the  bankrupt  himself,  and  neither  party  fancy  that  they  have  that  fair  tribunal  which  they 
ought  to  have. 

The  17th  question  is  involved  in  the  8th  question,  the  answer  to  the  8th  question  will  be 
applicable  to  that. 

1675.  Chairman. — Have  you  anything  further  to  suggest  ? — No;  these  are  the  only  sug- 
gestions that  occur  to  me. 

1676.  Are  attornies  allowed  to  act  as  advocates  in  the  Insolvent  Debtors'  Court  ? — No ; 
counsel  only.  A  creditor  is  allowed  to  appear  in  person  and  advocate  his  own  matter  if  he 
thinks  fit. 

1677.  Have  the  Commissioners  the  power  of  summoning  other  persons  than  the  insolvent, 
and  inquiring  into  their  affairs  ? — They  have  the  power  to  issue  subpoenas  the  same  as  Courts 
of  Record,  and  commit  for  nonappearance ;  they  are  a  Court  of  Record,  with  the  powers  of 
the  courts  at  Westminster. 

1678.  What  is  the  general  expense  of  an  insolvent  getting  discharged  by  the  Court  ? — It 
depends  entirely  upon  the  length  of  the  proceedings;  the  average  expenditure  is  10/.  or  15/. 
I  have  known  them  much  higher,  and  have  known  them  not  to  exceed  5/.,  or  3/.  In 
the  Whitecross-street  prison  there  are  attornies  who  procure  an  insolvent's  discharge  for  little 
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Examinations,      more  than  the  cost  out  of  pocket.     In  fact  the  costs  of  many  cases  passing  through  the  Court 

is  not  more  than  half  the  amount  paid  on  bespeaking  a  fiat. 

Mr.  James  Graham       1679.  3/r.  Commissioner  Law, — Wlien  you  speak  of  10/.  or  15/.,  you  speak  of  your  own 
^™'  clients  ? — Yes ;  I  have  had  them  as  high  as  100/.  or  200/.,  and  beyond  that  sum,  but  those 

16th  January,  1840.  are  extraordinary  cases. 

1680.  Chairman. — What  is  the  expense  of  charging  a  debtor  in  execution  after  suit? — It 
depends  upon  circumstances.  If  he  is  in  the  Queen's  Bench  prison  in  term  time,  it  is  only 
necessary  to  get  a  rule,  which  costs  4^.,  and  pay  the  marshal  half  a  guinea,  and  that  charges 
him  in  execution. 

1681.  I  mean  all  the  expenses  where  the  man  resists  the  suit? — It  depends  entirely  upon 
whether  he  makes  the  plaintiff  try  it;  if  it  is  an  action  of  debt,  and  the  defendant  does  not 
resist  it,  the  sending  him  to  gaol,  including  everything,  will  be  13/. ;  if  he  resists,  and  it  is  a 
a  debt  above  20/.,  it  may  be  30/. ;  if  it  is  under  20/.,  and  he  resists,  it  may  be  20/. 

1682.  That  is  the  costs  of  the  plaintiflF?— Yes. 

1683.  What  is  the  expense  of  opposing  a  debtor  by  counsel  in  the  Insolvent  Debtors' 
Court?  Generally,  on  the  first  hearing,  not  above  five  guineas  at  the  outside;  the  fee  on 
opposing  is  two  guineas,  and  the  expense  of  the  brief  is  to  be  added. 

1684.  The  expense  of  opposing  in  person  is  nothing  at  all  ? — No ;  the  creditor  goes  into 
the  Court  and  makes  his  complaint. 

1685.  What  is  the  nature  of  the  imprisonment  for  punishment — ^is  the  party  imprisoned 
within  the  walls  ? — Yes ;  excepting  in  cases  of  ill  health,  the  Court  have  the  power  of  letting 
him  be  in  the  rules. 

1686.  Is  that  a  discretion  often  used? — No ;  excepting  for  the  reason  stated. 

1687.  There  is  no  other  punishment  but  that  of  imprisonment? — No. 

1688.  Mr,  Commissioner  Law, — Is  that  discretion  used  whenever  applied  for? — Yes; 
whenever  applied  for  and  supported  by  medical  evidence  the  Court  dispenses  with  the  close 
imprisonment  and  confines  him  within  the  rules. 

1689.  Chairman, — Do  you  think  there  should  be  something  in  addition  where  there  is 
fraud  committed — hard  labour  for  instance  ? — For  improperly  contractmg  a  debt,  or  vexatiously 
defending  one,  I  should  say  no ;  but  where  it  was  fraudulently  contracted,  or  by  means  of  a 
breach  of  trust,  or  for  any  of  the  offences  pointed  out  for  which  three  years  remand  might  be 
awarded,  I  would  give  him  the  same  punishment  consequent  on  imprisonment  as  a  criminal 
court  would  have  the  power  of  giving,  but  whenever  such  a  punishment  is  to  be  given,  I  would 
not  leave  it  to  the  dictum  of  a  single  Commissioner. 

1690.  Where  there  is  more  to  be  done  than  the  simple  imprisonment? — Yes:  it  should 
then  be  the  judgment  o^  three  commissioners. 

1691.  Have  you  considered  whether  it  would  not  be  right  to  have  a  jury  in  su<?h  a  case? — 
I  am  afraid  the  benefit  of  a  jury  would  not  avail  much.  I  think  that  three  Commissioners 
sitting  in  judgment  would  be  better — more  particularly  as  juries  are  likely  to  be  prejudiced 
against  the  debtor. 

1692.  Do  you  not  think  it  ri^ht  that  whatever  one  Commissioner  did,  the  party  should  have 
an  appeal  to  the  three  whether  he  be  imprisoned  or  not  ? — If  there  was  a  judgment  of  impri- 
sonment I  would  give  him  a  power  of  appeal,  like  a  motion  for  a  new  trial,  but  it  should  be 
an  appeal  within  two  or  three  days  afterwards,  and  not  to  extend  it  over — and  in  the  mean 
time  he  should  be  imprisoned.  I  do  not  think  there  ought  to  be  a  power  of  appeal  against 
the  judgment  of  one  Commissioner  on  all  matters. 

1693.  How  are  the  accounts  investigated  in  the  Court  of  Insolvent  Debtors — this  accoimt 
you  have  brought  here  to-day,  for  instance  (a  schedule)  ? — That  is  a  schedule  filed  by  the 
debtor.  Every  creditor  has  notice  of  it,  and  goes  to  the  office  with  notice  or  without  it,  and 
the  schedule  is  handed  to  him ;  he  remains  there  as  long  as  he  likes,  and  goes  the  next  day, 
if  necessary,  till  he  makes  himself  master  of  it 

1694.  Mr,  Commissioner  Law, — Is  there  any  fee  upon  that  ? — None. 

1695.  Chairman, — Suppose  not  any  one  appears  upon  it? — At  the  hearing  the  Commis- 
sioners investigate  the  truth  of  the  balance  sheet  and  schedule. 

1696.  How  do  they  do  it — by  the  oath  of  the  insolvent  ? — Yes ;  it  very  frequently  appears 
upon  the  face  of  the  special  balance  sheet  that  the  debtor  has  fraudulently  preferred  creditors, 
and  the  Court  say,  **  We  wish  to  see  the  party  to  whom  this  property  has  been  made  over,"  (and 
that  is  without  opposition  by  creditors,)  and  the  party  has  been  produced,  and  the  Court  say, 
''This  appears  fraudulent,  we  will  not  give  you  your  discharge  till  this  is  given  up." 

1697.  Wherever  the  Commissioners  suspect  fraud  they  would  inquire? — Yes;  I  have 
known  the  commissioners  to  remand  a  debtor  unopposed. 

1698.  But  there  is  no  person  in  the  nature  of  an  ofiicial  assignee  whose  duty  it  is  to  look 
minutely  into  every  account  and  examine  it  ? — No ;  that  is  left  t  o  the  creditors.  There  is  a  provi- 
sional assignee  who,  immediately  the  debtor  files  the  estate  paper,  looks  into  the  property  part. 

1699.  When  there  is  property  to  be  divided,  what  proof  do  the  creditors  give  that  they  are 
creditors  ? — If  any  creditor  objects  to  a  debt  in  the  schedule  he  summonses  the  creditor  who 
seeks  to  claim  it  before  the  Commissioners,  and  the  Commissioners  investigate  it. 

1700.  It  requires  the  creditor  to  put  it  in  motion  ? — Yes  ;  unless  the  auditor  of  assignees' 
accounts  or  the  Commissioners,  see  anything  on  the  face  of  the  schedule  to  lead  either  of  them 
to  a  conclusion  that  the  debt  is  not  true,  in  whole  or  in  part,  the  debt  must  be  stated  in  the 
schedule,  either  as  disputed  or  admitted.  If  you  look  at  it  there  (showing  a  schedule),  you 
will  see  several  special  statements.  The  debt  is  put  down  at  three  or  four  hundred,  and  it  is 
only  one  hundred  admitted.  {The  witness  handed  in  a  schedule  showing  the  manner  in  which 
disputed  debts  are  entered,)  . 
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1701.  Mr.  Commissioner  Law, — I  understand  that  on  the  inquiry  into  debts  for  the  purpose       Sxominations.    ' 
of  a  dividend,  the  schedule  is  taken  as  the  foundation  ? — ^Yes.  

1702.  The  schedule  has  been  sworn  to  by  one  party  ? — Yes.  ^-  '^e*  Grihoi 

1703.  And  that  in  the  presence  of,  or  with  an  opportunity,  in  the  presence  of  all  other  Lewis, 
parties?— Yes.                                                                 vr            :i                v                                     16th  January,  1S40. 

1704.  Is  it  the  case  within  your  great  experience,  that  in  that  court  false  debts  are  inserted 
by  insolvents  in  their  schedule  for  the  purpose  of  dividends  ? — I  have  never  been  of  course  a 
party  to  such  things,  but  I  am  quite  satisfied  of  the  truth  that  there  are  such.  There  was  one 
case  that  was  oflTered  to  me,  with  a  request  to  advise  as  to  such  a  proceeding.  I  declined  to 
go. into  it,  and  it  was  given  to  another  house.  I  saw  the  schedule,  and  I  found  in  it  what  I 
objected  to,  but  it  was  without  the  knowledge  of  the  solicitors ;  they  were  highly  respectable. 

1 705.  I  apprehend  that  where  the  statement  of  a  false  credit  is  in  connection  with  an  unfair 
disposition  of  the  property,  such  a  case  is  not  rare? — No;  certainly  not. 

1706.  My  question  applied  not  only  to  cases  where  such  a  false  statement  was  in  connection 
with  an  unfair  disposition  of  property,  but  where  a  debt  is  brought  forward  simply  with  a  view 
to  dividends  ? — It  frequently,  I  am  satisfied,  happens  there  are  false  debts  inserted  for  the 
dividend. 

1707.  In  all  such  cases,  the  creditors  have  had  the  amplest  opportunity  of  challenging 
such  debts  at  the  hearing? — Yes. 

170S.  The  schedule  being  taken  as  the  foundation,  have  the  creditors  a  full  opportunity, 
preparatory  to  the  dividend  of  objecting  to  the  debts  of  others,  or  seeking  to  enforce  their 
own  debts? — Yes,  the  advertisement  calling  on  them  to  attend  the  dividend  meeting  signilies 
that,  and  the  Commissioner  directs  summonses  to  be  issued  to  the  creditors  to  attend  to 
prove  their  debts,  where  any  question  at  all  as  to  the  truth  of  them  arises^  and  this  is  also 
done  in  the  presence  of  the  creditors,  if  they  think  fit  to  attend.  On  the  question  of  costs  of 
the  opposition,  would  you  allow  me  to  say,  if  the  opposition  is  successful,  the  Court  directs 
the  costs  of  that  opposition  to  be  paid  out  of  the  estate  of  the  debtor  under  the  Act  of  Par- 
liament— whereas  in  bankruptcy,  be  the  opposition  ever  so  successful  or  ever  so  expensive,  the 
creditor  has  to  pay  it  out  of  his  own  immediate  funds,  unless  the  creditors  themselves  think 
fit  to  share  in  the  expence. 

1709.  You  are  probably  speaking  of  creditors,  who  are  not  also  assignees? — ^Yes — any 
creditor  under  the  Act,  who  remands  a  debtor  under  the  clause  for  three  years  is  entitled  to 
his  costs,  as  a  matter  of  course. 

1710.  Chairman^ — In  the  cases  in  which  you  have  been  engaged,  in  what  proportion  have 
dividends  beeji  paid  in  the  Insolvent  Debtors'  Court  ? — ^They  are  very  frequently  very  good 
cases.  I  ^jad  one  filed  last  week,  in  which  there  is  upwards  of  200/.  in  Court.  I  nave 
another  in  which,  by  means  of  filing  a  petition,  200/.  will  come  into  Court. 

1711.  How  do  you  collect  the  debts  in  the  Insolvent  Debtors'  Court? — In  the  first  instance, 
when  the  schedule  is  filed,  the  oflScer  under  the  provisional  assignee  applies  for  the  payment ; 
if  he  does  not  get  in  those  debts  before  the  assignee  is  appointed,  immediately  the  assignee 
is  appointed,  there  is  a  collection  of  them  as  in  bankruptcy. 

1712.  Mr.  Commissioner  Law. — Generally  speaking,  in  the  average  of  cases,  is  not  debt, 
(that  is  debt  due  to  the  estate)  that  sort  of  property  which  has  generally  vanished,  or  become 
very  small  before  the  crisis  of  insolvency  ? — Yes.  I  was  going  to  observe  on  the  question  of 
dividend,  that  under  the  Insolvent  Debtors'  Law,  when  a  debtor  files  his  petition,  that  is  an 
act  of  bankruptc}',  and  a  creditor  can  immediately  open  a  fiat  thereon,  which  is  frequently 
done  when  on  searching  with  the  provisional  assignee  he  finds  funds  available  to  work  the 
fiat ;  by  such  proceeding,  although  the  debtor  can  nevertheless  be  discharged  under  the 
Insolvent  Debtors'  Law,  the  distribution  of  the  dividend  is  taken  out  of  that  Court.  I  have 
found  such  proceedings  operate  prejudically  in  many  cases,  and  very  unfairly  to  the  debtor, 
because  he  has  to  go  through  the  ordeal  of  bankruptcy  and  insolvency,  and  also  to  the 
creditor  by  the  wasting  of  his  estate. 

1713.  Mr.  Commissioner  Law, — Could  you  name  any  cases  where  there  has  been  a 
dividend  in  the  Insolvent  Court,  in  which  you  think  there  would  have  been  a  better  dividend 
by  making  the  party  a  bankrupt  ? — I  am  quite  satisfied,  none. 

1714.  Have  you  a  knowledge  of  any  cases,  where  the  party  has  been  a  bankrupt,  and 
where  there  would  have  been, a  better  dividend  by  his  passing  through  the  Insolvent  Debtors* 
Court  ? — I  am  satisfied,  many,  very  many ;  the  reason  is  manifest :  The  friends  of  a  debtor 
pay  the  charges  for  obtaining  his  liberty,  whereas  the  estate  of  a  bankrupt  bears  all  the 
expences,  which  are  very  great,  and  alwaysr  deducted  before  a  dividend  is  made. 

1715.  Does  it  happen  you  have  any  in  your  mind? — Not  at  the  present  minute. 

1716.  You  have  stated  that  you  think  in  bankruptcy  the  want  of  facility  of  any  creditor 
obtaining  in  due  time  a  copy  of  the  bankrupts  account  is  very  objectionable  ? — Yes,  the 
creditor  nas  no  right  to  a  copy  of  them,  the  assignee  has  a  right  to  investigate  the  accounts ; 
and  suppose  a  creditor  Uving  at  Huddersfield,  he  has  no  means  of  obtaining  a  copy,  the 
oflicial  assignee  does  not  keep  clerks  to  make  copies. 

1717.  Chairman. — You  may  have  them  by  applying  for  them? — 1  applied  for  them  and 
was  refused,  but  Mr.  Commissioner  Evaas  granted  them  when  I  applied  to  him. 

1718.  Mr.  Commissioner  Law. — Would  it  be  practicable,  suppose  in  a  large  case,  in  a 
case  of  importance,  that  many  creditors  from  different  commercial  parts  of  England  were  to 
write  up  the  same  day  to  their  agents,  and  desire  them  immediately  to  send  them  down 
copjes  of  the  bankrupt's  whole  papers,  would  it  be  practicable  or  possible  for  those  agents 
to  comply  with  their  clients'  request? — Certainly  not,  because  the  official  assignees  do  not 
keep  clerks  enough,  and  they  will  not  let  the  sheets  be  separated.  In  the  Insolvent  Debtors* 
Court,  they  are  separated,  and  you  may  have  them  the  next  day,  but  it  is  impossible  in  the 
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Examinations.       way  the  business  of  the  official  assignee  is  conducted;  you  go  into  their  office,  and  see  two  or 

three  bankrupts  at  the  same  time,  with  their  books  and  accounts  making  out  their  balance 

Mr.  James  Graham  sheets. 

^^^*'*  1719.  Could  ihose  gentlemen,  the  official  assignees,  if  they  were  ever  so  anxious  to  effect  it, 

)6th January,  1840.  ^ff^ct  it  in  the  case  supposed  of  many  parties  from  the  country  sending  up  for  copies? — No, 
certainly  not. 

1720.  What  you  think  would  be  desirable  would  be  a  pubUc  office,  where  afi^r  a  certain 
day,  at  a  certain  distance  from  the  day  of  examination,  any  parties  could  have  a  copy  of 
the  accounts  by  simply  asking  for  them  ? — Yes,  or  to  inspect  them. 

1721.  Chairman, — I  believe  there  is  very  great  difficulty  in  establishing  an  act  of  bank- 
ruptcy, if  a  debtor  is  a  rogue,  and  wishes  to  give  a  fraudulent  preference,  or  conceal  property 
from  the  creditors  ? — Yes,  there  is  a  great  difficulty  if  a  debtor  wishes  to  oppose  becoming  a 
bankrupt,  to  obtain  proof  of  an  act  of  bankruptcy ;  but  the  last  statute,  which  gives  the 
right  to  require  payment  of  a  debt  within  twenty-one  days  after  demand,  or  that  the  omitting 
to  do  so,  or  give  bail,  should  be  an  act  of  bankruptcy,  very  frequently  now  operates  in  the  best 
manner,  because  several  creditors,  when  the  debt  will  amount  to  sufficient  for  a  fiat,  serve 
him  at  the  same  time,  and  he  frequently  finds  a  difficulty  of  obtaining  bail  for  that  large 
amount. 

1722.  Do  you  see  any  objection  to  a  creditor  having  the  power,  first  making  oath  that  his 
debtor  is  a  trader  and  within  the  Bankrupt  i^ws,  and  that  he  owes  him  a  certain  debt,  to 
summon  him  before  a  Commissioner  and  examine  him  as  to  that  debt,  and  if  he  admit  on 
oath  that  the  debt  is  due,  and  that  he  cannot  then  give  security  to  pay  the  debt  and  costs  in 
twenty-one  days,  or  pay  the  debt,  that  that  should  be  an  act  of  bankruptcy,  and  that  it 
should  be  so  adjudicated  accordiiigly  ? — I  think  that  would  be  one  very  fair  act  of  bank- 
ruptcy, but  I  think  the  present  amount  of  debt  for  constituting  a  fiat  is  by  far  too  great.  I 
have  a  party  now  acting  under  my  advice,  who  is  defending  four  or  five  actions,  merely  till 
he  can  see  whether  a  sufficient  number  of  small  creditors  can  join  together  to  make  him  a 
bankrupt,  to  prevent  the  creditors  who  are  suing  him  taking  the  whole  property  to  their 
prejudice,  there  not  being  one  of  sufficient  amotmt  to  strike  a  docket,  and  the  result  of  that 
is,  that  the  creditors  are  put  toexpence,  and  the  debtor  cannot  divide  his  property  fairly ;  but 
I  have  suggested  in  the  former  part  of  my  examination,  that  the  debtor  should  have  the  right 
of  voluntarily  surrendering  himself  to  prison,  and  proceeding  as  now  under  the  Insolvent 
Debtors'  Law.  Under  the  recent  statute,  a  debtor  in  prison,  who  has  refused  to  assign  his 
properly  after  having  been  for  twenty-one  days  in  execution,  can  be  divested  of  his  property, 
the  creditor  having  a  right  to  prefer  a  petition  to  the  Insolvent  Debtors'  Cotirt,  on  which,  an 
order  is  made,  vesting  the  property  in  the  provisional  assignee. 

1723.  Mr,  Commissioner  Law, — Considering  the  ample  notice  given  to  all  creditors  in 
the  Insolvent  Debtors'  Court,  do  you  consider  in  every  case  of  a  trader  who  might  be  made 
a  bankrupt  but  who  passes  through  that  Court,  that  the  creditors  have  deliberately  elected 
not  to  make  him  a  bankrupt? — Yes,  I  think  so;  I  very  often  find  when  there  are  not  funds 
in  Court,  creditors  say  they  will  not  make  him  a  bankrupt.  A  very  short,  time  since  a  respect- 
able house  in  the  city  sent  me  a  whole  bundle  of  notices  they  had  been  served  with  from 
insolvent  debtors,  and  said  they  had  hitherto  not  taken  any  notice  of  them,  and  requested  me 
to  search  the  schedules,  and  see  if  there  was  any  dividend  payable  in  respect  of  either  of  them. 
In  one  case  there  was  60/.  in  Court ;  they  consented  to  become  assignees,  and  took  it  out.  In 
another  case  the  debtor  was  a  clergyman,  and  they  sequestered  his  living.  The  head  of  a 
firm  the  other  day  went  up  with  me  to  become  bail  for  a  debtor,  and  in  discussing  the  Insol- 
vent Debtors'  Law,  he  said  he  had  a  hundred  notices  of  insolvent  debtors,  and  that  he  never 
took  the  trouble  of  looking  into  the  cases.  I  mention  these  matters  to  show  the  inertness  of 
creditors,  and  that  more  money  would  be  divisible  if  ^creditors  took  the  trouble  to  cause 
inquiry  to  be  made;  and  I  am  thoroughly  convinced  that  very  many  large  debts  are  entirely 
lost  to  an  estate  for  the  like  reason. 

17*^4.  Are  you  aware  that,  till  the  1st  of  October  in  the  last  year,  the  estate  remained  unad- 
ministered,  unless  some  creditor  took  upon  him  the  office  of  assignee  ? — Yes ;  and  this  Act  gave 
the  Court  the  power  to  appoint  the  provisional  assignee,  or  a  person  not  a  creditor,  assignee 
of  the  estate,  to  take  the  property.  Under  the  statute  53rd  George  III.  persons  not  creditors 
could  be  appointed  assignees;  creditors  grumbled  at  it,  considering  the  management  of  their 
debtor's  estate  ought  to  be  solely  under  their  control,  and  in  consequence  the  next  statute 
restricted  the  assigneeship  to  creditors  ;  this  continued  from  1820  to  1838,  when  the  law  was 
again  aUered  ;  and  now  any  one  may  be  assignee  under  the  direction  of  the  Court. 

1725.  You  have  said  you  think  in  the  case  of  an  uncertificated  bankrupt,  future  property 
ought  not  ipso  facto  to  vest  in  his  assignees? — Yes. 

1726.  Ifitwereso  and  imprisonment  was  altogether  done  away  with,  would  there  be  a 
sufficient  terror  in  the  want  of  a  certificate  ? — I  think  not. 

1727.  Is  the  machinery  of  the  Insolvent  Court  so  defective  that  a  reasonable  man  would 
always  recommend  his  client,  a  creditor,  to  give  up  the  case  as  quite  hopeless? — I  should  say 
decidedly  not.     I  speak  from  great  experience;  I  think  the  machinery  exceedingly  good. 

1728.  Cannot  all  matters  be  done  by  a  summons  before  a  Commissioner,  except  examining 
the  insolvent,  and  sending  a  man  to  prison  for  contempt? — Yes. 

1729.  Is  it  the  case  then  that  every  application  must  be  made  in  a  formal  Court  in  a  formal 
manner  ? — Certainly  not. 

1730.  Is  there  before  the  Commissioners,  when  engaged  on  debts  and  matters  relating  to 
property,  that  absence  of  such  form  which  exists  where  Commissioners  and  solicitors  and 
tradesmen  are  sitting  round  a  table,  which  aflfords  a  due  facihty  in  commercial  matters  ? — 
Certainly  not. 


Digitized  by 


Google 


for  inquiring  into  BANKRUPTCY  and  INSOLVENCY.  165 

1731.  Is  there  that  absence  of  strict  form  wliich  is  convenient  in  commercial  matters? —       Examinations. 
There  is  no  absence  of  strict  form,  every  thing  is  done  that  is  necessary  in  commercial  matters.  

1732.  My  question  is,  is  there  a  proper  facility  by  putting  aside  too  strict  a  form? — There  Mr.  James  Graham 
is  every  proper  facility.     In  attending  upon  a  summons,  each  party  is  afforded  the  opportimity  I-ewxs. 

of  stating  what  he  wishes,  and  the  Commissioner  decides  then,  or  adjourns  it,  and  I  have  l^th  January,  1840. 
often  attended  before  Mr.  Commissioner  Law,  and  never  found  any  thing  but  what  was  con- 
venient, and  in  assignee  matters  particularly  so. 

1733.  Is  it  your  opinion  that  the  same  want  of  form  would  be  expedient  at  the  hearing  of 
an  insolvent  debtor,  or  on  the  question  of  sending  a  man  to  Newgate  ? — I  think  at  the  hearing 
of  an  insolvent  debtor,  or  on  the  question  of  sending  a  man  to  Newgate,  there  ought  to  be  a 
very  solemn  form  adopted. 

1734.  What  is  the  expense  of  a  summons  ? — One  shilling. 

1735.  Supposing  the  business  done  on  a  summons  to  occupy  any  time  to  one,  two,  or  four 
hours,  what  further  payment  is  there  to  the  Court  or  its  officers  ? — There  is  no  further  payment 
to  the  Court  or  its  oflScers. 

1736.  In  pursuance  of  the  hearing  of  a  further  summons,  suppose  a  special  order  is  drawn 
of  one  or  two  pages  in  length,  and  delivered  to  the  party,  what  additional  expense  is  incurred  ? 
— ^There  is  no  further  expense  incurred. 

1737.  Does  then  the  shilling,  paid  for  the  summons,  cover  the  order  which  is  afterwards 
receiyed  and  drawn  up  upon  it  ? — Yes. 

1738.  Do  you  perceive,  in  this  mode  of  doing  business,  any  costly  incumbrance  which 
would  be  removed  by  the  attorney  of  the  party  having  to  prepare  the  order  ? — Quite  the  con- 
trary. If  he  had  to  prepare  it,  he  would  expect  to  be  paid  for  his  time  and  trouble,  besides 
having  to  submit  it  afterwards  to  the  commissioner  to  ascertain  whether  it  was  what  he 
meant. 

1739.  Is  money  paid  into  court,  and  taken  out  of  court  by  the  parties  entitled  to  it,  without 
any  reference  to  the  court  or  the  commissioners  ? — Money  can  be  paid  into  court  without  any 
reference  to  the  court  or  the  commissioners,  by  entering  a  request  in  the  request  book  which  is 
kept  at  the  office,  which  is  countei-sigued  by  a  clerk,  stating  such  a  request  has  been  made  to  . 
pay  in  to  the  credit  of  such  an  estate,  such  a  sum  by  A  B  ;  he  grants  a  certificate  of  that 
request,  which  is  taken  to  the  provisional  assignee,  who  receives  the  money  mentioned,  and 
gives  a  receipt  for  it. 

1740.  Supposing  any  party,  whether  assignee  or  creditor,  who  is  entitled,  and  for  whom  money 
is  in  court,  in  trust,  in  any  of  the  100,000  cases  that  exist  there ;  can  he  go  to  the  office  and 
obtain  it  without  any  interference  of  the  court  or  the  commissioner? — Yes,  certainly,  there  is 
no  difficulty  in  it ;  and  if  the  assignee  requires  such  money,  all  he  has  to  do  is  to  obtain  a 
certificate  of  the  same  being  in  court,  and  draw  up  a  rule  thereon,  which  is  done  in  the  same 
office,  and  take  it  up  to  the  provisional  assignee,  who  gives  him  a  check  for  the  amount.  If 
it  is  for  costs  of  opposition  to  be  paid  the  creditor,  he  has  only  to  take  the  rule  and  show  the 
costs  have  been  taxed,  and  he  obtains  it  from  the  provisional  assignee.  If  it  is  a  creditor  for 
whom  money  has  been  paid  in,  in  trust,  which  sometimes  arises  by  the  dividends  remaining 
some  time  uncalled  for,  all  he  has  to  do  is  to  show  he  is  a  creditor,  and  is  entitled  to  that 
amount. 

1741.  Is  the  machinery  for  this  matter  more  expensive  or  more  intricate  than  is  absolutely 
necessary  for  the  sake  of  check  in  all  accounts  ? — Certainly  not ;  the  machinery  is  not  intri- 
cate, nor  at  all  expensive ;  and  in  very  many  cases  the  creditor  himself,  with  the  greatest 
£au;ility,  does  the  whole  without  the  intervention  of  an  attorney. 

1742.  Chairman. — Have  you  any  further  suggestions  to  make? — I  was  going  to  say,  with 
regard  to  money  in  the  hands  of  assignees,  whenever  it  is  considered  that  they  have  retained  the 
money  an  unreasonable  time  without  declaring  a  dividend,  the  commissioner  or  the  creditor 
causes  him  to  be  summoned  to  file  his  account,  which  is  afterwards  investigated  by  the  auditor 
of  assignees^  accounts,  and,  if  necessary,  by  the  commissioner,  and  such  assignee  is  very  fre- 
quently charged  with  interest  at  the  rate  of  four  or  five  per  cent  for  any  money  wilfully  or 
improperly  retained  in  his  hands  for  the  period  he  has  had  it. 

1743.  Mr.  Commissioner  Law. — ^The  powers  of  the  Act  go  to  20  per  cent? — Yes.  There 
is  one  other  fact  with  regard  to  monies  which  I  would  like  to  state,  namely,  when  estates  in 
the  Insolvent  Court  yield  money  in  the  first  instance,  and  no  further  assets  are  likely  to  arise, 
the  provisional  assignee  divides  the  amount  amongst  the  creditors,  whereby  the  expense  of  a  soli- 
citor is  saved,  and  the  chance  of  its  getting  into  the  hands  of  an  assignee  who  might  not 
divide  it,  avoided.  This  particularly  applies  also  to  the  receipt  by  the  provisional  assignee  of 
half-pay,  or  other  sums  ordered  by  the  court  belonging  to  officers  and  clerks  in  public  offices, 
v?hich,  previous  to  such  orders,  too  frequently  was  received  by  assignees,  and  the  amount 
was  never  divided. 

1744.  Mr.  Commissioner  Holroyd. — With  respect  to  the  case  of  Smith,  do  you  mean  that 
anything  was  omitted  by  the  court  that  ought  to  have  been  done  ? — No,  certainly  not.  I 
mentioned  it  merely  as  a  ease  that  had  occurred,  and  to  show  the  defects  of  the  bankrupt 
laws. 

1745.  Do  you  know  whether  there  were  any  assets  in  that  case? — ^There  might  have  been 
great  assets. 

1746.  Has  the  messenger  been  able  lo  get  anything? — No,  the  assets  had  all  been  paid 
away. 

1747.  Were  you  aware  of  that  at  the  time? — I  cannot  disclose  the  secrets  of  my  client,  I 
was  concerned  for  him ;  it  is  like  defending  a  man  for  murder ;  whatever  he  tells  his  solicitor 
must  be  kept  secret. 
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1748.  Mr,  Commissioner  Law, — Whether  there  was  want  of  power  or  not  in  the  law,  there 
was  a  want  of  energy  in  the  creditor  too  ? — Just  so. 

1749.  Chairman, — Have  you  any  other  suggestions  you  wish  to  make? — Not  any. 

[The  Witness  withdrew.'] 

Basil  Montagu,  Esq,,  further  examined. 

Basil  Montagu,E^q.  I  will  proceed  by  suggesting  that,  it  appears  to  me  expedient  that  the  commissioners 
in  bankruptcy  should  have  the  power,,  if  to  them  it  should  seem  proper,  to  take  bail  from  the 
person  under  examination  for  his  future  appearance.  It  sometimes  happens  that  the  person 
under  examination  is  advised  that  he  is  not,  by  law,  bound  to  answer  the  question  proposed  ; 
and  that,  to  use  the  words  of  a  judge  of  whom  I  always  thought,  and  never  mention  but  with 
respect,  I  mean  the  late  Mr.  Justice  Holroyd,  he  ought  to  demur  to  the  question.  The  con- 
sequence of  that  demurrer  is,  that  he  must  be  sent  to  Newgate  till  the  question  is  tried,  if  the 
commissioners  think  either  with  or  without  doubt  that  the  witness  ought  to  answer.  The 
commissioners  have  no  other  mode  of  proceeding,  and  rather  than  go  to  Newgate,  the  witness, 
and  often  in  proportion  to  his  respectability  and  conscientious  belief  that  he  is  not  bound  to 
answer,  does  frequently  answer.  I  have  often  thought,  and  do  now  think,  that  the  commis- 
sioners should  have  the  power  to  take  bail,  and  I  have  prepared  a  clause  to  that  effect,  which 
is  as  follows : — "  And  whereas  by  the  said  recited  Act  it  is  enacted,  that  it  shall  be  lawful  for 
the  commissioners  for  certain  causes  in  the  Act  specified,  to  commit  a  person  under  examina- 
tion to  prison,  there  to  remain  without  bail  until  duly  discharged.  And  whereas  there  are 
cases  where  the  commitment  without  bail  has  been  and  may  be  attended  with  great  and  un- 
necessary evil, — Be  it  enacted  that  it  shall  be  lawful  for  the  commissioners  in  any  cases  when 
to  them  it  shall  seem  proper,  to  accept  bail  from  such  person  so  under  examination  under 
such  conditions  as  to  them  may  seem  proper."     I  think  that  will  be  a  very  proper  clause. 

I  suggest  another  clause,  also  to  give  to  the  commissioners  or  the  Lord  Chancellor  the 
power  to  discharge  a  prisoner  who  has  been  confined  for  a  certain  period  of  time.  There  is  a 
prisoner  in  some  place  in  Lincolnshire  who  has  been  confined  near  thirty  years ;  and  there  is 
a  prisoner  in  the  King's  Bench,  of  the  name  of  Dufrene,  who  has  been  confined  more  than 
twenty  years.  It  is  most  probable  that  the  commissioners  are  all  dead,  and  certainly  a  new 
fiat  couid  not  be  issued  without  expense,  and  the  new  commissioners  would  be  very  incompe- 
tent to  form  a  correct  judgment  of  the  merits  of  the  case.  I  have  therefore  thought  that  the 
commissioners,  after  a  certain  time,  or  that  the  Lord  Chancellor,  should  have  the  power  to  ' 
order  an  absolute  or  conditional  discharge.  I  have  prepared  a  clause  to  that  effect : — "  And 
whereas  prisoners  are  sometimes  confined  for  many  years  under  commitments  i;i  bankruptcy, 
where,  either  from  the  death  of  commissioners,  or  the  poverty  of  the  prisoner,  he  cannot  be 
restored  to  hberty.  Be  it  enacted,  therefore,  by,  &c.,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  or  the  Court  of  Review,  upon  an  application  by  petition  or  motion  by  a  prisoner  who 
has  been  in  confinement  for  more  than  to  make  such  order  both  as  to  the  dis- 

charge of  such  prisoner,  and  as  to  the  costs  of  the  application  as  to  the  Lord  Chancellor,  or 
Court  of  Review,  may  seem  meet."  It  may  be  done  more  properly,  perhaps,  by  giving  the 
commissioners  power. 

1750.  Mr.  Commissioner  iatc.— Are  those  commitments  for  not  answering? — Yes. 

1751.  Over  which  we  have  no  jurisdiction  ? — Yes.  The  next  clause  I  suggest  is  as  to  the 
bankrupts  allowance.  By  the  existing  law,  the  most  meritorious  bankrupt,  who  may  have 
paid  I9s.  in  the  pound,  is  not  entitled  to  any  allowance  until  there  is  a  final  dividend,  which 
in  large  or  litigated  estates  may  not  be  until  after  the  lapse  of  many  jrears,  which  appears  to 
defeat  the  whole  intention  of  the  legislature.  In  note  (6)  to  ex  parte  Davis,  Montagu,  and 
Macarthy,  38,  there  is  a  statement  of  the  law,  with  the  decisions  and  the  intimation  of  the  court, 
that  there  ought  to  be  some  remedy,  and  a  consideration  of  the  Scotch  Bankrupt  Law  upon 
the  subject.  I  have  proposed  a  clause  to  remedy  that ;  '*  and  whereas  a  bankrupt  is  not 
entitled  to  an  allowance  until  a  final  dividend  has  been  declared,  which  in  cases  where  part  of 
the  estate  of  such  bankrupt  is  abroad,  or  reversionary,  or  in  remainder,  or  attended  with  liti- 
gation, is  productive  of  great  evil.  Be  it  therefore  enacted,  that  the  Lord  Chancellor  or  the 
Court  of  Review  may  in  such  cases  as  may  appear  just  and  proper,  upon  a  petition  presented 
for  that  purpose,  order  such  allowance  to  be  paid  to  the  bankrupt  as  to  the  Lord  Chancellor 
or  Court  of  Review  may  seem  meet :  Provided  always,  that  notice  of  such  petition  shall  be 
inserted  iu  the  London  Gazette,  and  that  the  allowance  so  ordered  shall  not  exceed  the  sum 
to  which  the  bankrupt  shall  be  entitled  supposing  a  final  dividend  had  been  then  made.'*  I 
do  not  see  any  objection  to  that  clause.  Now  the  next  suggestion  is  as  to  the  surplus,  upon 
which,  although  I  have  a  very  strong  opinion,  I  do  not  speak  with  so  much  confidence  as 
in  other  cases  to  which  I  have  drawn  the  attention  of  the  commissioners.  By  sec.  132 
of  tlie  Bankrupt  Act,  the  assignees  shall  pay  the  surplus,  if  any,  to  such  bankrupt,  his  execu- 
tors, so  and  so.  "  But  the  assignees  shall  not  pay  such  surplus  until  all  creditors  who  have 
proved  under  the  commission  shall  have  received  interest  upon  their  debts,  to  be  calculated  and 
paid  at  the  rate  and  in  the  order  following,  (that  is  to  say,)  all  creditors  whose  debts  are  now 
by  law  entitled  to  carry  interest  in  the  event  of  a  surplus,  shall  first  receive  interest  on  such 
debts  at  the  rate  of  interest  reserved,  or  by  law  payable  thereon,  to  be  calculated  from  the  date 
of  the  commission;  and  after  such  interest  shall  have  been  paid,  all  other  creditors  who  have 
proved  under  the  commission  shall  receive  interest  on  their  debts  from  the  date  of  the  commis- 
sion, at  the  rate  of  41,  per  centum."  By  the  law  as  it  existed  before  tJiis  enactment,  the  cre- 
ditors who  had  stipulated  for  interest  were  entitled  to  interest ;  this  clause  was  suggested  by  a 
barrister  who  had  not  seen  much  practice  in  bankruptcy,  but  who,  as  barristers  of  all  persons 
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are  extremely  apt  to  do,  suggested  a  clause,  and  it  was  adopted  ;  it  has  always  appeared  to  me       Examinmi'oM 

to  have  passed  upon  an  erroneous  principle,  and  to  be  productive  of  more  evil  than  good.     It  

was  founded,  I  conceive,  upon  the  analogy  to  the  mode  of  proceeding  on  bills  of  exchano^e  in  Batil  MontagUfSsq. 
courts  of  common  law.  Tlie  reasoning  by  analogy,  to  which  we  lawyers  are  much  attached,  if  igth  January,  1840. 
often  an  extremely  dangerous  mode  of  reasoning  in  legislation,  as  has  been  most  clearly  stated 
by  Mr.  Bentham  with  his  usual  foresight  vigour  and  cautious  calculation  of  all  the  conse- 
quences, is  founded  upon  the  supposed  analogy  to  damages  given  in  law  upon  bills  of 
exchange,  but  the  two  cases  may  appear  much  to  diflFer ;  damages  are  given  in  law  upon  bills 
of  exchange,  if  I  mistake  not,  upon  the  ground  that  the  man  possessing  the  property  has  with- 
held interest  from  his  creditors,  and  made  interest  or  profit  upon  that  which  he  ought  not  to 
retain,  an  analogy  which  does  not  exist  in  a  case  of  a  solvent  man,  against  whom,  in  a  time  of 
commercial  distress,  a  fiat  has  issued,  which  in  nine  cases  out  of  ten  ought  not  to  have  issued, 
and  his  property  taken  from  him,  so  that  he  cannot  fulfil  his  contracts ; .  and  it  certainly  appears 
to  me  to  require  a  great  and  grave  consideration,  whether,  so  situated,  he  ought  to  be  com- 
pelled to  do  an  act  which  he  never  contracted  to  do.  The  result  is,  that  a  creditor  upon  a 
debt,  when  he  did  not  contract  for  interest,  may  receive  a  few  shillings  for  interest,  and  a  solvent 
bankrupt,  against  whom  very  possibly,  I  might  say  probably,  the  fiat  ought  not  to  have 
issued,  and  who  by  exertion  has  paid  20s,  in  the  pound,  is  left  destitute ;  his  residue  is  spread 
over  such  a  surface  as  to  be  of  little  use,  and  the  plank  upon  which  he  clings  for  safety  is  taken 
from  him.  In  a  fiat  against  a  country  banker,  it  was  clear,  that  by  nursing  the  estate,  and  by 
the  diligence  of  the  debtor,  the  creditors  would  receive  20.?.  in  the  pound,  with  4,000/.  for  the 
bankrupt;  there  were  creditors  of  bank  notes  (1/.  notes)  to  a  very  great  extent;  the  bankrupt 
said,  if  I  nurse  the  estate,  and  work  for  years,  there  may  be  a  surplus  of  about  4,000/.-,  but  my 
surplus  will  be  absorbed  if  I  work  not  for  it,  and  the  creditors  now  will  not  get  \2s,  in  the  pound. 
This  was  the  case  of  the  St.  Neot*s  Bank.  A  commission  some  years  ago  issued,  during  the 
storm  occasioned  by  the  war  with  Frjince,  against  one  of  the  most  respectable  merchants  in  Eng- 
land. Afl^r  the  lapse  of  twenty  years,  and  after  the  proceedings  were  lost,  and  the  debts  forgotten, 
the  merchant  returned  to  England  with  the  surplus  he  had  saved,  and  he  paid  700,000/. 
Upon  offering  to  pay  interest  to  Messieurs  Barings  upon  a  bond  for  20,000/.  they  declined  to 
receive  more  than  half  the  interest,  and  put  the  bond  into  the  fire.  It  appears  to  me  to  be 
wrong  that  the  bankrupt,  under  such  circumstances,  should  be  compelled  to  do  wliLt  by  the 
contract  he  never  imdertook  to  do.  The  reasons  in  favour  of  this  clause  are  contained  in  a 
note  to  Row  and  Young,  page  416,  and  volume  ii.  of  Bligh's  Reports  in  tlie  House  of  Lords. 
The  next  suggestion  which  I  beg  to  submit  to  the  consideration  of  the  commissioners,  is  as  to 
the  law,  with  respect  to  the  second  and  third  commissions.  A  question  was  proposed  to  me 
by  one  of  the  commissioners  on  a  former  day  as  to  the  relative  rights  of  the  different  classes  of 
assignees  under  fiats  against  the  same  bankrupt.  I  have  always  thought  that  the  law,  as  it 
has  been  altered  by  the  6th  George  IV.  chapter  16,  section  127,  and  which  has  occasioned  so 
much  perplexity  in  the  different  courts,  was  upon  an  erroneous  principle,  and  I  know  not  how 
I  can  better  illustrate  it  than  by  a  case  that  arose  from  the  Insolvent  Debtors'  Court,  the  case 
of  Barton  c.  Tattersall,  1st  Tamlyn,  378,  in  which  the  question  arose  as  to  the  equitable  mode 
of  distributing  the  assets  of  a  person  who  had  been  twice  discharged  by  the  court  for  the 
Relief  of  Insolvent  Debtors,  and  who  died  possessed  of  considerable  property.  It  was  held  that 
the  court  could  administer  the  fimd,  and  that,  first,  the  creditors  subsequent  to  the  second 
insolvency  should  be  paid,  then  those  after  the  first  insolvency,  and  lastly,  those  before  the 
first  insolvency.  Now  that  appears  to  me  to  be  a  most  equitable  and  just  mode  of  proceed- 
ing, but  it  is  at  direct  variance  with  the  proceedings  in  bankruptcy,  the  evil  of  which  was  very 
forcibly  and  clearly  stated  by  Mr.  Lewis,  who  was  last  examined.  In  bankruptcy,  where  a  fiat 
issued  against  an  uncertificated  bankrupt  before  the  statute  of  the  6th  of  George  lY.,  the 
assignees  might  seize  the  property  of  the  subsequent  creditors,  if  they  could  obtain  it  before  it 
was  obtained  by  the  subsequent  creditors  from  whom  it  had  been  obtained.  I  have  always 
understood  this  was  Lord  Hardwicke's  clause.  He  said,  that  it  was  a  great  hardship  upon 
subsequent  creditors,  to  have  their  property  taken  from  them  and  divided  amongst  the  anterior 
creditors,  without  their  even  sharing  a  farthing  of  it,  because,  as  their  debts  were  contracted 
afl^r  the  first  bankruptcy,  of  course  mey  could  not  prove  their  debts ;  he,  therefore,  gave  to  the 
creditors  a  right  to  proceed  against  their  debtor  although  he  was  uncertificated  ;  and  if  they 
obtained  judgment,  and  issued  execution,  it  was  good  against  all  the  world.  The  cases  upon 
this  subject  are  all  mentioned  in  a  very  long  note  to  the  third  volume  of  Montagu  and  Ayrton's 
Reports,  in  the  Appendix,  page  21,  in  a  note  to  the  case  of  Somers  r.  Jones.  But  previous 
to  the  new  Act  of  Parliament,  although  it  was  supposed  that  the  assignees  had  a  right  to  come 
in  and  seize  the  subsequently  acquired  property,  if  they  could  obtain  it,  it  was  a  right  upon 
which  very  great  doubt  was  entertained,  for  if  the  assignees,  who  knew  of  his  trading,  had  not 
given  notice  to  the  new  creditors,  an  equity  did  not  exist  to  give  to  such  new  creditors  a  right  to  ♦ 

priority  of  payment.  This  was  agitated  in  the  celebrated  case  of  Troughton  l\  Getley,  Ambler, 
630.  Various  observations  have  been  made  at  different  times  upon  that  case,  in  ex  parte 
Brown,  2  Vesey,  page  67;  ex  parte  Crow,  16  Vesey,  237;  ex  parte  Martin,  15  Vcsey, 
page  116  ;  ex  parte  Rhodes,  15  Vesey,  532 ;  it  was  never  solemnly  decided  what  the  right 
was,  but  what  the  justice  was,  I  think,  has  been  explained  in  the  case  of  Barton  «.  Tattersall, 
to  which  I  have  referred ;  and  it  will  be  found  that  this  concurs  with  the  French  law  upon  the 
subject,  as  may  be  seen  in  a  work,  entitled  Traite  de  Bankrupte,  par  Patie,  1834,  of  which 
there  is  a  copy  in  the  library  of  the  commissioners  in  this  court.  Such  being  the  unsettled  state 
of  the  law,  and  the  question  of  course  being  susceptible  of  every  variety,  between  the  case 
where  the  bankrupt  is  known  to  be  uncertificated,  and  the  assignees  have  done  all  in  their 
power  to  warn  the  public  against  trusting  him,  and  the  cases  where  it  is  not  known  that  the 
debtor  ever  was  a  bankrupt,  and  the  assignees  have  culpably  permitted  the  bankrupt  to  trade 
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Examinations.      between  those  two  limits,  there  of  course  i»  a  susceptibility  of  great  variety ;  but  the  hardship 

*      to  the  new  creditors  is  obvious,  the  assignees  are  entitled  to  the  subsequently  acquired  property, 

Basil  MontagUyEsq.  and- the  new  creditors  not  entitled  to  prove ;  that  is,  the  torpid  old  creditors  ought,  it  is  sup- 
16th  January,  1840.  posed,  to  be  preferred  to  the  injury  of  the  new  creditors.  To  remedy  this  very  great  evil  a 
most  extraordinary  expedient  was  adopted.  By  this  section  127,  it  was  determined  that  all  the 
property  of  every  description  should  absolutely  vest  in  the  assignees  under  the  second  commis- 
sion, to  the  inevitable  injury  and,  I  think,  injustice  of  all  the  new  classes  of  creditors.  I  submit, 
therefore,  that  there  should  be  some  regulation  so  as  to  give  the  Chancellor  a  discretion  as  to 
the  creditors  amongst  whom  the  fund  ought  to  be  divided.  All  the  authorities  upon  this  sub- 
ject are  very  fully  stated  in  a  note  to  Montagu  and  Ayrton,  to  which  I  have  alluded,  and  which 
contains  an  account  of  the  origin  and  progress  of  the  law.  Since  the  6th  of  George  IV.  the 
court  has  been  much  perplexed,  but  it  is  now  arriving  at  an  approaching  certainty  that  a 
third  fiat  may  exist,  but  I  understand  it  not  to  be  yet  solemnly  decided.  Let  me  mention 
one  case  to  show  the  evil  of  this  clause.  I  have  always  thought  the  decision  by  Lord 
Brougham  in  ex  parte  Welch  founded  upon  the  most  just  and  sound  principles,  notwithstand- 
ing all  the  previous  judgments  oi  ex  parte  Robinson,  in  1st  Montagu  and  Macarthur,  page  44; 
Fowlen  r.  Coster,  10  Bamewall  and  Cresswell,  427 ;  Till  r.  Wilson,  7  Barnewall'  and 
Cresswell,  634 ;  Phillips  t?.  Horwood,  1  Bamewall  and  Adolphus,  621;  and  expar/^  Lane, 
Montagu's  Reports,  page  12.  Lord  Brougham  said,  "  I  cannot  bring  my  mind  to  say  that  the 
Great  Seal  has  not  the  power  to  issue  a  third  commission ;"  the  impression  on  my  mind  is,  that 
he  ought  to  have  the  power,  and  that  he  has  it,  and  the  legal  consequences  must  take  their 
regular  course.  Let  me  state  one  of  the  legal  consequences,  which  happened  to  be  in  my  own 
knowledge  ;  I  was  counsel  in  it.  It  is  the  case  of  ex  parte  Fowler,  which  will  be  found  in  the 
note  to  Montagu's  Reports,  279.  A  bankrupt  had  insured  his  life  to  an  amount  sufficient 
to  pay  all  his  debts ;  a  third  commission  issued  against  him ;  it  was  superseded,  because  it 
was  a  third  commission ;  the  bankrupt  died  abroad  after  the  supersedeas,  with  property 
sufficient  to  pay  every  debt,  but  the  creditors  lost  the  property  which,  except  by 
vexatious  litigation,  they  co\dd  have  recovered,  and  the  surplus  they  had  no  right 
to  receive.  Such  is  the  consequence  of  legislating  without  a  due  consideration  of  all  the 
bearings  of  the  proposed  alteration.  I  should  respectfully  submit  that  this  clause  ought 
to  be  repealed,  and  that  the  court  ought  to  have  a  discretion  to  whom  in  priority  the 
payment  ought  to  be  made.  I  will  mention  another  suggestion  :  if  a  trader  is  in  possession  of 
shares  in  any  company,  such  as  an  insurance  office,  and  deposits  or  pledges  his  shates  with  a 
third  person  as  security  for  money,  the  shares  can  be  seized  by  his  assignees  as  having  been 
in  his  reputed  ownership,  unless  notice  is  given  to  the  cx)mpany  before  the  bankruptcy,  and  the 
property  is  divisible  under  the  fiat,  and  so  the  proceeds  of  a  policy  of  insurance.  The  cases 
upon  this  subject  are  as  follow :  ex  parte  Masterman,  2  Montague  and  Ayrton,  209 ;  ex 
parte  Colvil,  Montague,  110;  Williams  v.  Thorp,  2  Simons,  259;  ex  parte  Stephens,  4 
Deacon  and  Chitty,  117:  ex  parte  Stright,  Montagiie,  502:  S.  C.  2  Deacon  and  Chittj% 
344;  ex  parte  CBxh\sy  1  Montagu  and  Ayrton;  in  note,  S.  C.  4  Deacon  and  Chitty,  354 ; 
Falkener  v.  Case,  2  Term  Reports,  491.  This  rule  is  founded  upon  the  fiction  that  the  bank- 
rupt's general  creditors  have  trusted  him  upon  the  faith  that  he  was  known  to  have  insured  his 
life,  or  to  be  the  owner  of  the  shares,  because  if  they  had  inquired  at  the  company's  offices 
they  would  have  been  informed  that  there  was  not  any  transfer  or  assignment  known  there,  or 
that  the  policy  was  effected.  When  at  the  bar  I  first  raised  this  question,  in  the  case  of  a 
policy  of  insurance,  and  my  objection  was  treated  with  great  contempt,  but  it  was  afterwards 
sinctioned.  and  has  become  part  of  the  settled  law.  I  know  that  considerable  doubt  has  been 
entertained  whether  this  is  not  an  extension  of  the  original  object  of  the  reputed  ownership 
clause,  and  in  some  case  which  I  do  not  immediately  recollect.  Sir  John  Cross,  who  is  always 
very  vigilant  in  his  examination  of  the  law,  has  stated  his  doubt  upon  the  subject.  I  have 
prepared  a  short  clause  to  assist  in  remedying  this  evil,  if  upon  consideration  it  should  be  found 
to  be  so;  but  I  state  it  not  with  confidence,  but  with  so  much  doubt,  that  I  think  it  ought  to 
be  submitted  to  the  consideration  of  the  commissioners.  *'  And  be  it  further  enacted  that  the 
validity  of  a  transfer  or  assignment  of  a  pohcy  of  assurance  shall  not  be  affected  by  notice  not 
having  been  given  of  such  transfer  or  assignment  at  the  office  where  the  assurance  is  effected." 
I  now  then  proceed  to  the  proof  of  joint  debts.  At  common  law  a  joint  creditor  may  issue 
execution  against  the  joint  estate,  and  the  separate  estate  of  each  partner.  The  bankrupt  laws 
had  scarcely  passed  when  it  was  determined  in  equity  that  the  joint  creditor  should  not  have 
this  double  remedy,  but  should  elect  whether  he  would  prove  against  the  joint  or  separate 
estate.  Against  this  doctrine  Lord  Thurlow  protested.  He  said  that  the  object  of  a  com- 
mission of  bankruptcy  was  merely  to  give  a  more  expeditious  remedy,  but  was  not  to  deprive 
the  creditor  of  any  of  his  rights,  whether  of  mortgage  or  a  right  to  proceed  against  one  or  more 
estates.  In  the  course  of  a  few  years  it  was  decided  by  Lord  Rosslyn  that  there  should  be  a 
further  restriction  on  the  joint  creditor,  that  he  should  not  prove  against  the  separate  estate  if 
there  was  a  solvent  partner,  but  that  he  must  in  the  first  instance  resort  to  the  solvent  partner, 
because  he  might  by  possibility  recover  from  the  solvent  partner,  who  upon  taking  the  partner- 
ship accounts  might  not  be  entitled  to  prove  against  his  co-partner.  The  justice  of  this  has 
always,  to  say  the  least,  appeared  very  doubtful.  Why  was  the  creditor  thus  to  be  delayed  in 
establishing  his  right,  when  the  assignee  had  a  much  greater  power  over  the  solvent  partner, 
and  when  the  creditor  could  never  pro\e  any  costs  under  the  commission?  But  so  the  law 
was  settled.  In  the  course  of  a  few  more  years  it  was  determined  that  by  the  word  "  solvent" 
was  meant  not  that  the  person  could  pay,  but  that  he  was  not  a  bankrupt,  and  that  resort 
must  be  had  to  the  partner  who  was  not  a  banknipt,  but  who  could  not  possibly  pay  a 
farthing.  This  is  decided  in  a  case  which  is  reported — I  have  not  it  immediately  before  me, 
but  I  will  search  for  it  and  supply  it  upon  a  future  day — even  although  he  was  insolvent  and 
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had  applied  to  take  the  benefit  of  the  Insolvent  Act,  and  in  his  schedule  it  appeared  that  he      «  4. 

had  not  a  farthing  in  the  world;  that  he  owed  20,000/.,  and  had  not  twenty  pence :  so  that  °"°      '^' 

the  creditor  never  could  recover  in  any  action,  and  must  have  the  costs  of  the  suit  to  pay.    This  Basil  Montagu,Eiq. 
extraordinary  state  of  the  law  appears  in  ex  parte  Morris,  Montagu's  Reports,  218.    To  1 6th  January,  1840. 
remedy  this  evil  is  the  object  of  this  clause :  ''  And  be  it  further  enacted  that  under  a  separate 
fiat  against  part  of  a  firm,  a  joint  creditor  shall  be  entitled  to  prove  hb  debt,  notwithstanding 
there  is  a  solvent  partner.     Provided  always  that  the  assignee  or  assignees  shall  be  entitled  to 
use  the  name  of  such  creditor  in  any  suit  against  such  solvent  partner." 

Such  are  the  diflTerent  suggestions  which  have  occurred  to  me  upon  the  law  relating  to  the 
property  to  be  divided,  and  to  the  requisites  to  support  a  commission,  andtotheproof  of  debts. 
There  are  many  more,  but  with  these  I  will  content  myself;  and  with  respect  to  the  office  I 
hold  as  accountant  of  bankrupts,  I  should  wish  to  be  examined  most  minutely.  Before 
the  reform  of  the  Bankrupt  Courts,  all  the  property  of  different  bankrupt  estates  m  London 
was  distributed  amongst  different  London  bankers.  Lord  Brougham,  in  the  reform  of 
the  Bankrupt  Courts,  saw  with  his  usual  acuteness  that  this  property,  whatever  might  be  the 
amount,  was  exposed  to  the  casualties  of  trade,  and  to  the  chance  of  the  failure  of  bankers,  of 
whom  I  think  I  am  right  in  sayingthat  upwards  of  twenty  London  bankers  had  failed  within  the 
twenty  years  previous  to  the  Act  There  is  no  difficulty  in  determininor  the  exact  number  of  them ; 
I  know  they  are  printed  in  some  notes  of  mine^  but  1  cannot  immediately  put  my  hands  upon  them. 
He  therefore  proposed  that  all  this  money  should  be  collected  and  deposited  in  the  Bank  of 
England :  it  was  a  very  great  amount — ^upwards  of  two  millions.  It  was  so  deposited, 
and  the  drawers  of  many  of  the  bankers  were,  to  use  the  expression  of  one  of  the  most 
opulent  and  intelligent  bankers  to  me,  "  quite  cleared."  I  have  no  doubt  that  there  is  yet  in 
London  in  different  bankers'  hands — and  I  am  told  that  there  certainly  is  in  the  Bank  of 
England — property  to  a  very  cbnsiderable  amount.  In  one  estate  I  am  fearful  of  saying  what 
amount,  but  I  believe  50,000/.  or  60,000/. ;  but  there  is  no  possibility  of  discovering  it ;  the 
bank  would  be  ready  enough  to  disclose  it,  if  we  could  mention  the  name  of  the  bankrupt, 
and  there  may  be  other  funds  in  different  bankers  in  the  same  way.  If  there  were  a  power  of 
examining  the  Bank  of  England,  or  the  other  banks  generally,  as  to  the  property  of  bankrupts* 
estates  in  their  possession,  those  facts  might  be  ascertained.  Upon  this  money  thus  collected 
there  was  a  great  loss  of  interest  sustained  in  consequence  of  its  not  having  been  invested. 

I  have  no  doubt  that  that  there  are  much  larger  sums  amongst  different  country  bankers 
which  ought  to  be  collected  and  secured  to  the  creditors  and  invested.  I  say  much  larger 
with  the  country  bankers,  because  the  country  fiats  are  more  numerous  than  the  London  fiats, 
and  there  has  been  no  provision  respecting  them.  I  suggested  some  time  since  as  a  mode  of 
preventing  expense  and  litigation  in  country  commissions,  and  as  a  mode  of  promoting  their 
due  administration,  that  the  fund  should  instantly  be  deposited  in  the  Bank  of  England, 
which,  to  use  a  common  expression,  by  taking  away  the  sinews  of  war  would  tend  much  to 
the  interest  of  the  creditors.  I  suggested  that  it  might  be  done  by  a  very  short  bill,  and  I 
believe  it  would  be  most  beneficial.  Matters  being  thus  situated,  it  appeared  to  the  Legis- 
lature to  be  expedient  to  appoint  an  accountant  to  superintend  the  accounts,  and  there  has 
DOW  been  funds  to  such  an  amount  invested,  as  to  produce  an  annual  income  of  upwards  of 
20,000/.  I  am  now  preparing,  and  it  will  be  completed  this  day,  an  annual  return  to  the 
House  of  Commons,  by  which  the  exact  state  of  the  accounts  will  appear.  I  please  myself 
therefore  with  thinking  that  some  good  has  resulted,  but  I  feel  it  my  duty  to  state  that,  unless 
the  accountant  has  more  duties  to  perform  than  be  now  is  called  upon  to  discharge  they 
are  very  small.  It  has  been  suggested  that  instead  of  the  official  assignees  paymg  the 
dividend  checks,  they  might  be  paid  with  much  greater  facility  at  the  accountant's  office,  by 
a  union  of  the  accountant  and  the  official  assignee  on  the  days  when  the  dividends  are  paid;  at 
present  it  is  in  a  most  extraordinary  state.  I  will  venture  to  say  that  there  are  now  checks  to 
a  very  large  amount,  many  thousand  pounds^  signed  by  me,  and  which  are  now  in  the 
possession  of  the  official  assignee,  and  to  be  countersigned  by  him  and  paid  away.  If  I  were 
to  die,  there  must  be  some  provision  to  enable  the  Bank  of  England  to  pay,  because  the 
checks  would  appear  to  be  signed  after  my  death,  as  the  official  assignee  fills  up  the  date  at 
the  time  of  the  payment,  and  I  happen  to  know  that  the  Bank  of  England,  in  such  case, 
would  not  pay ;  but  it  appears  to  me  to  be  very  doubtful  how  far  this  power  ought  to  be 
entrusted  to  assignees  and  how  far  they  ought  to  have  checks  in  their  possession  which  may 
be  filled  up  by  any  persons,  by  the  assignee's  clerk  if  he  were  dead,  and  be  exposed  to  con- 
siderable fraud.  I  only  suggest  this ;  I  am  sure  that  if  it  were  reasonable  to  expect  that  the 
Chancellor  could  give  every  attention  to  this  subject,  which  his  numerous  duties  almost  prevent, 
notwithstanding  his  great  anxiety  always  to  assist,  it  might  be  remedied  by  order;  but  I 
venture  respectfully  to  submit  that  the  commissioners,  two  or  three  of  them,  when  the 
evil  is  before  them  and  they  are  cognizant  of  it,  would  do  far  more  justice  than  can 
now  be  done.  The  greatest  pains  have  been  taken  to  assist  creditors  who  can  only  at  last 
get  a  miserable  dividend,  but  it  is  still  attended  with  very  great  evil.  I  have  done  to  the  best 
of  my  power,  as  I  dare  say  the  commissioners  know,  to  render  all  the  assistance  I  can  to 
dissatisfied  creditors,  but  I  was  told  only  last  week  at  the  Bank  of  England,  that  the  difficulties 
were  sometimes  so  great  that^they  had  known  creditors  again  and  again  tear  the  checks,  and 
say  they  would  not  trouble  themselves  about  it ;  this  was  told  me  by  a  most  intelligent  officer 
in  the  Bank  of  England,  Mr.  Bryant.  I  am  very  little  disposed  to  wish  for  any  extension  of 
authority  in  me  or  in  any  person,  but  I  conceive  it,  when  under  examination,  to  be  my 
bounden  duty  to  speak  without  any  reserve.  It  has  been  supposed  that  the  accountant  in 
bankruptcy  was  appointed  to  check  and  control  the  official  assignees;  it  is  quite  a  mistake. 
I  have  no  more  control  over  the  official  assignee  than  over  any  of  the  commissioners  I  have 
now  the  hcmour  of  addressing — ^not  the  least  in  the  world;  it  might  be  salutary,  and  in  a  re- 
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Exaimnations        gularly  constituted  court,  it  might  save  the  commissioners  great  trouble,  if  the  accountant 

*       were  the  auditor  of  the  assignees'  accounts ;  it  might  possibly,  but  I  wish  it  to  be  understood, 

Basil  Montagu^Esq.  that  at  present  the  accountant  has  no  such  authority  whatever,  I  have  said  thus  much  with 
16th  January,  1840.  the  hope  that  a  copy  of  my  examination  will  be  sent  to  Mr.  Crawford,  that  he  may  know  that 
I  shgJl,  with  great  pleasure,  attend  any  meeting  whe»  he  may  think  it  right  in  the  discbarge 
of  his  duty,  as  a  member  of  the  city  of  London,  to  propose  any  questions  to  aae.  He  has 
imagined,  i  am  told,  that  this  office  ought  not  to  be  filled  by  a  barrister^  but  1:^  an  accountant. 
He  knows  very  little  of  the  nature  of  the  office;  in  my  opinioB,  situated  as  it  now  is,  it  scarcely 
requires  to  be  filled  b^  any  person ;  but  of  this  I  am  certain,  that  unless  die  accountant  is 
a  barrister  (whether  it  should  be  one  of  the  commissionerB  or  a  separate  officer  I  kno«r 
not)  it  will  be  scarcely  possible  to  meet  the  diflTerent  questions  which  arise — and  by  ziot 
doing  so  will  expose  the  creditors  who  are  in  search  of  their  miserable  dividends,  to  mucb 
greater  evils  than  those  to  which  they  are  now  exposed.  Since  I  have  been  appointed,  there 
is  a  volume,  and  a  half  of  another  voluoEie,  of  oi*ders  obtained  from  the  Chancellor,  which 
would  be  much  better  I  think  by  the  commissioners  (and  which  book  I  shall  he  happy  to 
produce),  by  which  it  will  be  seen  what  faciUties  have  be^i  given  by  the  aocountant's  know- 
ledge of  the  bankrtipt  law.  As  to  this  office  I  do  not  say  anything  more  until  Mr.  Crawford 
may  please  to  attend. 

1752.  Mr.  Commisncner  Lata. — I  think  I  understand  you  that  yau  aj^rove  of  the  bankrupt 
having  notice  before  he  is  adjudged  bankrupt? — Yes, 

1753.  You  also  approve  of  a  simple  test  of  insolvency  by  non-payment? — ^Yes,  I  do. 

1754.  I  have  to  request  that  you  will  favour  me  with  your  opinion  upon  the  following 
scheme,  as  a  plan  for  expediting  a  bankruptcy  in  favour  of  the  creditors,  at  the  same  time 
giving  fair  opportunity  of  resistance  to  the  debtor. 

1.  That  it  shall  be  lawful  for  any  creditor  for  not  less  that  60/.  of  one  who  is  a  trader 
within  the  laws  concerning  bankrupts,  on  filing  in  Her  Majesty's  Court  of  Bankruptcy  by 
delivery  to  the  Lord  Chanoellor^s  secretary  of  bankrupts  his  iJSdavit  of  debt,  showing  thSe 
debtor  and  creditor  account  on  which  the  same  arises;  also  affidavit  of  himself  or  other 
persons,  showing  application  for,  and  non-payment  of  such  debt ;  also  affidavit  of  himself 
or  other  persons,  showing  the  party  against  whom  such  debt  is  claimed,  to  be  a  trader 
within  the  laws  concerning  bankrupts,  and  on  depositing  the  sum  of  251.  with  the  proper 
officer  to  obtain,  in  a  summary  manner,  a  notice  under  the  seal  of  the  said  secretary's  office, 
requiring  the  party  debtor  as  aforesaid  to  appear  by  himself,  kis  agent,  or  attamey,  before  a 
commissioner  <^  bankruptcy  in  London,  or  in  the  country,  as  the  case  may  be,  by  practice  of 
the  said  court,  at  a  place  and  time  named  in  the  said  notice,  the  da^  nanaed  being  not  less 
than  the  nor  more  than  the  day  from  the  date  of  such  notice,  and  then  and  there 
to  show  cause  by  controverting  the  matters  of  such  affidavits  by  evidence,  or  by  showmg  the 
insufficiency  thereof,  why  he  should  not  forthwith  pay  the  said  debt,  or  give  security  by  bond 
of  two  sureties  to  be  approved  by  such  commissioner  for  payment  of  the  same  within 

days  from  the  date  of  such  bond,  or  be  adjudged  bankrupt,  and  that  such  notice  so  obtained 
shall  be  duly  served,  according  to  the  practice  of  the  said  court,  on  the  said  debtor,  together 
with  copies  of  the  said  affidavits,  either  personally,  or  at  the  said  debtor  s  usual  or  last  known 
place  of  business,  duly  addressed  to  him  and  further  endorsed  thus,  ^^  If  absent  to  be  opened 
by  his  clerk,  agent,  or  manager." 

2.  That  if  the  said  creditor  shall  fail  to  appear  by  himself  or  attorney  before  soch  commis- 
sioner at  the  time  so  appointed,  or  at  any  adjournment  of  such  matter  in  support  of  the 
requisition  of  the  said  notice,  the  said  notice  shall  be  then  and  there  dismissed  by  the  said 
commissioner,  and  the  said  25/.  shall  be  forthwith  forfeited  to  the  fund  of  the  said  Court  of 
Bankruptcy. 

3.  That  in  all  cases,  excepting  where  such  creditor  shall  fail  to  appear  as  aforesaid,  the 
said  commissioner  shall  have  power,  on  any  sufficient  reason  appearing  to  him,  to  adjourn  the 
eonsideration  of  such  matters  as  often  as  he  shall  think  fit,  until  he  shall  dismiss  the  said 
notice  or  make  provisional  adjudication  of  bankruptcy  therein,  and  afterwards  until  he  shall 
make  absolute  or  annul  the  same,  provided  that  no  such  provisional  adjudication  shall  be 
annulled  by  reason  of  satisfaction  made  or  security  given  to  the  sud  creditor ;  provided  also 
that  when  any  such  adjudication  shall  be  or  become  absolute,  the  said  debtor  shall  be  deemed 
to  have  become  bankrupt  on  the  day  when  such  first  notice  was  served  as  afoiresaid. 

4.  That  on  the  said  creditor  duly  appearing  by  himself  or  his  attorney  to  support  the  requi- 
sition of  the  said  notice,  if  such  debtor  shall  not  appear  as  aforesaid,  it  shall  be  lawful  for  sudi 
commissioner  on  proof  of  service  of  the  said  notice  according  to  the  practice  in  that  behalf, 
and  on  the  matters  of  the  said  affidavits  appearing  sufficient,  provisionally  to  adjudge  the 
bankruptcy  of  the  said  debtor,  and  thereupon  the  saKl  commissioner  shall  direct  possesskm  to 
be  taken  of  the  property  of  the  said  debtor  by  the  proper  officer  for  such  puipose ;  and  notiee 
shall  at  the  same  time  be  served  on  the  said  debtor  to  show  cause  on  a  day  not  less  than  the 

th,  and  not  more  than  the  th  from  the  service  of  such  notice,  why  such  provbional  adju- 
dication should  not  become  absolute. 

5.  That  on  both  parties  appearing,  if  the  said  ddbtor  shall  by  writing  under  hit  hand  ccmfinii 
the  facts  of  debt  and  trading  alleged  by  the  sud  affidavits,  and  give  ocmsent  to  the  bank- 
ruptcy, the  said  commissioner  shall  forthwith  make  absolute  adjudication  of  the  bankruptej 
of  the  said  debtor. 

6.  That  on  the  said  creditor's  appearing  and  certifying  to  the  satisfaction  of  the  said  com- 
missioner that  his  debt  is  satisfied,  or  on  such  security  as  aforesaid  being  given,  with  appro- 
bation of  the  said  ccmmnssioner,  the  said  creditor  shall  be  entitled  to  take  the  said  251.  out  of 
court,  deducting  necessary  fees,  and  no  further  proceeding  shall  be  had  before  the  said  com- 
missioner. 
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7.  That  in  any  such  adjudieadon  of  baakruptcy  being  er  becoming  absokile,  as  aforesaid.      Examinations, 
such  creditor  shall  be  entitled  to  take  the  said  25/.  omi  of  conrt,  excepting  such  part  thereof  -— * 

as  by  the  practice  of  the  said  cvurt  shall  be  refunded  to  remain  for  fees  and  expenses^  of  prose-  BasilMont^u,  Esq. 
eating  the  said  bankruptcy.  16th  Janinry,  1840. 

8.  That  if  the  said  commissioDer  shall,  after  hearing  both  parties,  eventually  dismiss  the 
said  notice  without  any  adjudicatiim  made,  or  shall,  after  provisional  adjudication  made, 
annul  the  same,  the  said  sum  of  2W.,  aM,  or  any  parts  thereof,  shall,  after  payment  of  fees  and 
expenses,  be  repaid  to  the  party  applicant,  or  paid  to  the  pairty  defendant,  or  forfeited  to  the 
fiind  of  the  said  Court  of  Bankriiptey  aa  the  said  commissioner  in  has  discretion  shall  direct. 

9.  That  it  shall  be  lawful  for  any  two  creditors  whose  debts  together  amount  to  not  less  ' 
than  lOOi,  or  any  three  creditors  whose  debts  together  amount  to  not  less  than  I20i.,  to  obtain 
anch  notice  as  aforesaid,  in  the  sane  manner  as  such  one  creditor,  as  aforesaid,  on  deposidnjf 
30/.  instead  of  25/.,  and  that  all  things  may  be  done  between  any  such  debtor  and  such 

^  two  or  three  creditors,  and  concerning  such  two  or  three  debts,  such  as  may  be  done  between 
such  debtor  and  such  one  creditor  and  concerning  such  one  debt ;  provided,  nevertheless,  that 
the  failing  to  appear  by  one  of  such  two  creditors,  or  by  one  or  two  of  such  three  creditors, 
and  the  satisfying  or  securing  of  the  debts  of  one  of  such  two  creditors,  or  of  one  or  two  of 
such  three  creditors,  shall  not  be  deemed  a  failing  to  appear,  or  a  satisfying  or  securing'  of 
debt  within  this  Act,  but  that  in  any  such  case  the  creditor  or  creditors  not  so  failing  to  appear, 
or  whose  debt  or  debts  are  not  so  satisfied  or  secured,  may  proceed  in  support  of  the  requisition 
of  the  notice  in  that  behalf;  and  that  all  things  shall  be  done  by  the  commissioner  in  any  such 
matter  as  if  no  such  creditor  had  failed  to  appear,  and  as  if  no  part  of  any  such  two  or  three 
debts  had  been  satisfied  or  secured. 

If  you  should  approve  of  the  principle  of  the  matters  here  sketched,  will  you  further  con- 
sider how  far  it  would  be  right  to  msJce  correq)onding  provisions  for  the  same,  and  to  be 
attained  on  the  movement  of  the  debtor,  as  for  instance,  to  enable  him  to  show  his  trading  by 
affidavit  of  himself  and  another,  and  by  his  own  aflklavit  to  show  his  principal  debts,  beincr 
not  less  than  above  mentioned,  and  thereupon  to  obtain  notice  to  be  served  on  creditors,  &c. 
&c  &C.  In  such  case  would  you  say  that  possession  ought  to  be  uken  instanter,  and  that  a 
bankruptcy  resulting  should  take  date  from  the  swearing  of  the  bankrupt's  first  affidavit;  and 
would  you  approve  of  doing  away  with  all  ambiguity  as  to  the  date  of  a  bankruptcy, 
leaving  questiaas  of  avoidance  of  transactions  to  be  decided  by  other  tests  ? 

Wl^  I  request  your  attention  to  the  above  scheme  as  a  mode  of  arriving  at  a  bank- 
mptcy,  I  beg  you  aW  to  cbnsider  whether  it  is  not  liable  to  be  perverted  to  the  purpose  of 
ebtaining  a  eomiinfiinner^s  opinion  on  some  legal  claim  between  two  parties  not  having  the 
pitrpose  of  bankruptcy  in  the  proceeding,  and  how  such  misappUcation  of  those  provisions 
flught  beprevoited? — ^Assuming  that  this  right  ought  to  be  confined  to  traders,  which  I 
think  it  ought  not,  but  that  it  ought  to  be  extended  to  all  persons,  I  do  not  see  any  objection 
to  the  clause,  except  that  I  tlnnk  it  would  be  better  to  extend  the  sum  to  100/.  instead  of  60/., 
and  that  instead  of  any  fixed  time  for  giving  payment  or  security  »ich  time  should  be  at  the 
discretion  of  the  commissioner ;.  that  is,  instead  of  the  words  days  from  the  date  of  such 

bond,  the  foUowioff  words  be  substituted ; — "  such  time  as  to  the  commissioner  shall  seem 
reasonable."  It  sdso  appears  to  me  that  the  word  or,  with  respect  to  the  proof  of  trading, 
ovght  to  be  and,  as  obstacles  ought  to  be  interposed  to  prevent  the  gratification  of  improper 
motives  in  making  the  affidairit.  With  re^>ect  to  the  second  query,  I  do  not  see  any  objection 
except  that  I  think  the  commissioner  ought  to  have  the  power  to  order  the  costs  sustained  by 
the  debtor  to  be  paid  out  of  the  fund ;  and^  perhaps,  it  may  be  deserving  consideration  whe- 
ther if  the  debtor  resides  more  than  miles  from  the  commissioner  before  whom  he  is 
suBunoned,  some  additional  power  beyond  the  25/.  ought  not  to  be  given.  With  respect  to 
this  query  it  appears  to  me  that  the  proviso  ''  that  no  such  provisional  adjudication  shall  be 
ammlled  by  reason  of  satisfaction  made  on  security  given  to  the  said  creditor,"  ought  to  be 
modified  by  giving  the  commissioner  a  discretionary  power  as  to  approving  such  mode  of 
saiisfying  the  debtor.  Suppose,,  for  instance,  as  in  the  case  (I  thiiUc)  of  Sir  C.  Scott  and  Co. 
•r  Willisems  and  Co.  it  was  shown  that  they  clearly  were  solvent,  although  affected  by  one 
of  the  commercial  hurricanes  which  occasionally  agitate  the  mercantile  world.  Why  is  not  the 
debtor  to  be  satisfied  ?  Why  is  the  provimonal  adjudication  to  continue  to  the  injury  and  pos- 
sible ruin  o£  the  debtor  with  whom  pending  the  provisional  adjudication  no  person  will  deal, 
and  no  payment  be  made  or  received.  I  venture  to  suggest  that  after  the  words  "  said  cre- 
ditor** should  be  added — "  unless  such  payment  is  sanctioned  by  the  cximmissioner.'*  The 
wovd»  ^  ^all  be  deemed  to  hkve  become  bankrupt  on  the  day  when  such  first  notice  was  served," 
are  most  deserving  consideration,  as  they  will  have  the  effect  of  a  retrospective  act  of  bank* 
ruptcy^  and  inraudate  all  acts  after  the  notice,  when  they  operate  injuriously  to  innocent  per- 
sons, but  which  of  late  years  the  legislatiu*e  has  endeavoured  to  prevent,  by  validating  all 
acta  without  notice.  Formerly  the  act  of  bankruptcy  related  to  the  day  of  the  first  imprison- 
ment in  the  caae  of  avrest,  whnsh,  instead  of  two  months,  was  altered  by  the  Act,  I  believe,  of 
George  IV.  to  twenty-one  days,  without  any  relation  ;  and  payments  made  to  a  bankrupt  or  by 
him  have  of  lai»  most  justly  been  confirmed  without  notice  of  the  act  of  bankruptcy.  As  to  this 
dause  will  it  not  be  proper  to  add,  *'  Provided  always  that  upon  sufficient  proof  that  the 
debtor  cannot  be  personauly  served,  such  service  shall  oe  substituted  as  to  the  commissioner 
shall  seem  meet.  With  respect  to  Article  8,  I  venture  to  suggest  that  the  commissioner 
ought  to  have  power  to  order  to  the  defendant  such  costs  beyond  the  25/.  as  to  him  may  seem 
just,  as  without  such  power  a  creditor  or  no  creditor  may  expose  the  defendant  to  serious  in- 
convenience and  expense ;  if  ha  does  so  he  ought  to  pay,  if  he  does  not  there  is  not  any  evil.  I 
very  much  doubt  the  wisdom  of  the  whole  of  this  proviso,  and  I  venture  to  suggest  that  all 
the  words  from  '^  Provided  nevertheless,"  be  omitted,  and  the  whole  left  to  the  commissioners. 
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Examinations.      It  appears  to  me  that  a  debtor  ought  in  all  cases  not  only  to  be  permitted^  but  to  be  encouraged 

to  declare  his  inability  to  pay  the  demands  upon  him.     I  cannot  think,  however,  that  there  is 

Basil  Montagu,  Esq.  ^^^  nece^ity  in  case  of  such  declaration  for  "  corresponding  provisions,"  as  upon  the  debtor*s 
16th  January,  1840.  appearing  before  the  commissioner  and  declaring  Ws  inabdity,  he  may  at  once  be  declared 
and  hLs  property  seized.  As  to  the  time  of  the  act  of  bankruptcy,  all  retrospective  operations 
so  as  to  operate  upon  persons  ought,  I  think,  to  be  avoided.  I  fear  that  I  do  not  rightly 
understand  the  concluding  part  of  this  query,  viz.  from  the  words  "  would  you  affirm."  As 
the  law  now  stands,  the  effect  of  the  time  of  the  act  of  bankruptcy  is  almost  confined  to  volun- 
tary preferences,  which  are  themselves  acts  of  bankruptcy,  and  voidable  if  after  the  petitioning 
creditor's  debt.  This  appears  to  me  to  require  some  consideration,  as  great  risk  sometimes 
results  from  a  fiat  issuing  upon  a  debt  after  the  preference,  although  there  are  existing  debts 
anterior  to  the  preference.  Such  are  thoughts  which  have  occurred  to  me,  which  I  shall  at 
any  and  at  all  times  be  happy  to  attend  and  explain. 

[The  Witness  withdrew. '\ 


Friday,  17th  January,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr.  John  Nichols  examined. 


Mr.  John  Nichols.        1752*.  Chairman. — You  are  a  solicitor? — I  am. 

17th  January,  1840.       1753*.  Do  you  practise  a  good  deal  in  the  Insolvent  Court? — ^We  have  a  very  extensive 
practice  in  that  court. 

1754*.  You  have  had  questions  furnished  to  you  ? — I  have. 

1755.  Have  you  any  suggestions  to  commumcate  to  the  commissioners  ?— I  have  for  my 
own  information  made  memoranda  for  answers  to  the  various  inquiries  which  have  been  sub- 
mitted to  me. 

1756.  In  your  opinion,  would  it  be  advantageous  to  the  public  that  the  estates  of  bankrupts 
and  insolvents  should  be  administered  under  the  same  system  of  law  ? — Decidedly  it  would. 

1757.  Do  you  think  that  the  system  now  pursued  in  the  Courts  of  Bankruptcy  in  London, 
or  the  system  now  pursued  in  the  Insolvent  Debtors',  should  be  preferred  ? — I  think  the  system 
pursued  in  the  Insolvent  Debtors'  Court  should  be  preferred.  The  documents  required  by 
that  court  give  so  much  information  relative  to  an  insolvent's  affairs,  and  they  are  so  con- 
structed, that  it  is  next  to  impossible  that  any  part  of  an  insolvent's  transactions  can  be  con- 
cealed; there  are  so  many  parts  of  the  same  document  called  the  schedule,  which  all  require 
to  correspond,  that  it  is  almost  an  impossibility  that  any  determination  to  deceive  can  escape 
the  detection  of  the  commissioners  or  of  persons  acquainted  with  the  construction  of  that  docu- 
ment. The  schedule  is  laid  before  the  creditors  at  least  a  month  before  the  hearing  of  the 
insolvent,  and  requires  to  be  so  accurately  worded,  without  regard  to  professional  technicalities 
or  jargon,  that  any  ordinary  person  or  tradesman  can  as  well  understand  it  as  the  most  acute 
legal  practitioner.  Another  thing  is  its  extreme  economy,  the  insolvent  being  the  party  to 
bear  the  expense  of  his  proceedings  in  that  court,  and  the  creditors  not  being  required  to  lay 
out  a  single  shilling ;  the  effect  of  such  a  state  of  proceeding  is  to  cede  to  the  creditors  the 
whole  of  an  insolvent's  property  without  any  diminution  in  respect  of  costs. 

1758.  Are  you  of  opinion  that  the  system  of  the  Court  of  Bankruptcy  could  be  applied  to 
the  cases  now  administered  in  the  Court  of  Insolvent  Debtors,  imless  a  debtor,  when  he  feels 
himself  insolvent,  may  cede  his  property  and  submit  himself  to  the  court.  And  in  order  to 
enable  the  system  to  work,  would  it  not  be  expedient  to  abolish  imprisonment  for  debt  in  all 
cases  ? — ^The  systems  in  the  two  branches  are  so  totally  different  that  I  do  not  think  it  possible 
that  both  can  be  efficiently  performed  by  either  jurisdiction,  as  at  present  constituted  by  law. 
They  essentially  differ  in  this — the  one  is  a  proceeainff  on  the  part  of  the  creditors — the  other  on 
the  part  of  the  debtor.  I  am  decidedly  of  opinion  uiat  the  law  ought  to  be  so  altered  as  that 
a  debtor,  finding  himself  in  insolvent  circumstances,  might  cede  his  property,  and  submit  him- 
self to  the  court ;  but  I  do  not  think,  in  order  to  enable  the  system  to  work,  it  would  be  expe- 
dient to  abolish  imprisonment  for  debt  in  all  cases.  I  would  retain  the  power  of  arrest  in 
execution,  as  at  present,  but  give  a  debtor  protection  from  arrest  for  a  certain  time.  There 
may  be  cases  where  a  man  may  not  choose  for  a  time  to  petition  the  court,  or  where  a  creditor 
may  not  choose  to  obtain,  as  he  now  can,  a  vesting  order;  the  insolvent  may  be  under  mere 
temporary  embarrassment,  and  the  arresting  creditor  may  insist  upon  being  paid  without 
reference  to  the  general  body.  If  imprisonment  for  debt  m  all  cases  were  done  away  with, 
the  creditors  would  in  many  mstances  be  unable  to  get  at  property  which  an  insolvent  refused 
to  disclose,  but  if  you  allow  an  insolvent  to  cede  his  property,  and  he  will  not  do  so,  I  see  no 
hardship  in  his  bein^  taken  into  custody,  from  which  he  can  at  any  time  obtain  a  discharge 
upon  merely  accounting  for  his  property  and  giving  it  up  for  his  creditors'  benefit 

1759.  In  your  opinion,  ought  the  Courts  of  Commissioners  to  be  Courts  of  Record,  and 
ought  they  to  have,  in  the  first  instance,  all  the  powers  now  exercised  in  bankruptcy,  subject 
to  appeal? — Decidedly;  the  Courts  of  the  Commissioners  ought  to  be  Courts  of  Kecord,  and 
to  have  in  the  first  instance  all  the  powers  now  exercised  in  bankruptcy,  subject  to  appeal. 
With  respect  to  the  costs,  I  think  a  party  ought  not  in  every  case  to  oe  called  upon  to  give 
security  to  perform  the  judgment  of  the  court,  and  to  pay  the  costs  of  the  appeal  in  case 
judgment  on  appeal  should  he  given  against  him,  for  there  may  be  cases  where  tne  appellant 
may  be  unable  to  perform  the  judgment  of  the  court,  or  the  condition  of  giving  security  may 
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operate  as  a  denial  of  the  right  to  appeal.     I  would  leave  the  question  in  the  discretion  of  the       Bxatoinatio 
court  as  to  whether  security  should  be  required  or  riot,  and  the  nature  and  amount  of  that  .  "** 

security.  Mr.  John  Nichols. 

1760.  In  your  opinion,  would  it  be  advisable  that  the  name  of  the  court  should  be  altered,  17th  January,  1840. 
and  that  it  should  be  called  the  "  Court  of  Commerce  ?" — I  think  if  the  two  courts  were  con- 
densed into  one  jurisdiction,  the  "  Court  of  Account"  would  be  the  most  proper  and  conve- 
nient title  to  designate  it  by.     The  parties,  debtor  and  creditor,  might  be  called  accounting 

debtors  or  accoimting  creditors,  as  the  case  may  be.     "  The  Court  of  Commerce"  appears  to 
me  to  be  an  inappropriate  title,  as  it  would  be  strictly  and  literally  one  of  ^'  account" 

1761.  Ought  all  the  proceedingSv  to  commence  in  the  Court  of  Conunissioners  without  a 
previous  fiat? — Yes,  decidedly. 

1762.  In  case  of  a  party  being  compelled  to  come  before  the  court,  should  the  adjudication 
of  the  bankruptcy  take  place,  as  at  present,  without  notice  to  the  party,  or  should  the  supposed 
bankrupt  have  an  opportunity  of  being  heard  before  he  be  declared  ^a  bankrupt  and  a  mes- 
senger enters  into  possession  of  his  property? — I  think  a  party  ought  not  to  have  an  opportu- 
nity of  defending  himself  before  a  messenger  enters  into  possession  of  |his  property ;  the  object 
of  the  seizure  would  be  defeated  if  notice  were  given  to  the  *^  accounting  debtor"  before  pos- 
session was  actually  taken  on  behalf  of  the.  creditors,  but  the  earliest  possible  opportunity 
ought  to  be  afforded  to  the  ''  accounting  debtor"  before  any  publicity  of  his  failure  should  be 
given,  to  show  to  "  the  Court  of  Account"  that  its  powers  ought  not  to  be  brought  into  opera- 
tion in  his  case.  ^ 

1763.  In  your  opinion,  ought  any  alteration  to  be  made  as  to  giving  certificates,  as  to 
number  and  amount  of  creditors,  and  if  imprisonment  continue,  should  not  a  debtor  be  pro- 
tected for  the  21  days  that  take  place  before  affirming  certificate? — I  think  protection  from 
the  arrest  of  an  '^  accounting  debtor"  should  commence  from  the  adjudication  or  first  pro- 
ceeding, and  should  continue  until  he  had  passed  his  final  examination ;  that  he  should  thence- 
forth be  free  from  arrest,  and  his  subsequently  acquired  property  from  execution  as  to  all  debts 
inserted  in  his  schedule,  as  under  the  present  insolvent  law  it  is,  subject  to  any  order  of  the 
court ;  but  I  object  in  toto  to  the  certificate — ^believing  it  to  be  a  mischievous  and  fraudulent 
thing  to  absolve  a  man  from  the  payment  of  his  just  debts  when  he  has  the  means  of  discharging 
the  same.  I  would  therefore  msJsLe  the  future  acquired  property  liable  in  all  cases,  and  obtain- 
able as  it  now  is  in  insolvency. 

1764.  In  your  opinion,  ought  official  assignees  to  be  paid  out  of  a  joint  fund  or  out  of  each 
estate  ? — Official  assignees  I  think  ought  to  be  paid  out  of  each  estate,  as  at  present,  their  com- 
mission being  the  inducement  to  their  exertions,  but  I  think  their  commission  ought  not  to  be 
taken  on  the  gross  sum  received,  but  on  the  net  assets  realized ;  and  I  think  it  a  great  hard- 
ship on  the  petitioning  creditors  that,  where  the  assets  do  not  realize  sufficient  to  pay  the  ex- 
penses of  the  commission,  the  sum  of  20/.  required  by  the  Act  of  Parliament  to  be  paid  by 
the  official  assignee  out  of  any  monies  he  may  receive,  shotjj^d  be  paid  by  him  until  after  the 
costs  of  obtaining  that  money  have  been  discharged.  I  have  a  case  in  my  own  office,  in  which, 
although  about  250/.  was  realized  by  the  sale  of  a  bankrupt*s  effects,  the  rent  and  expenses 
diminished  the  fund  so  as  to  leave  but  about  35/.  in  the  hands  of  the  official  assignee ;  out  of 
that  the  20/.  was  deducted,  the  messenger's  bill  partly  paid,  and  the  petitioning  creditor  and 
the  assignee  had  to  bear  the  whole  of  the  expenses  of  the  fiat  themselves. 

1765.  Is  it  more  advantageous  for  the  creditors  that  an  insolvent  debtor's  property  should 
be  administered  under  the  Courts  of  Commissioners  or  under  trust-deeds  ? — I  think  it  more 
advantageous  to  creditors  that  an  insolvent  debtor's  property  should  be  administered  under 
the  Court  of  Commissioners  than  under  trust-deeds.  The  latter  are  liable  to  be  set  aside  or 
vacated  in  various  instances,  the  expenses  under  them  are  without  control,  and  the  creditors 
have  no  remedy  against  the  trustee  for  misconduct,  except  in  equity,  at  an  expense  which  no 
creditor  would  be  advised  to  incur  except  in  extremely  heavy  cases. 

1766.  Ought  power  to  be  given  to  the  commissioners  to  punish  fraudulent  debtors  in  the 
same  way  as  they  are  now  punished  by  the  Insolvent  Debtors'  Court? — I  am  decidedly  of 
opinion  that  such  power  ought  to  be  given ;  indeed  further,  for  that  court  has  no  power  in 
itself  to  imprison  a  fraudulent  debtor;  it  can  only  refrain  from  giving  him  the  benefit  of  the 
Act  for  a  specific  time,  which  remark  is  inoperative  unless  there  be  a  legal  detainer  during 
the  period  at  the  suit  of  some  creditor.  The  court  ought  itself  to  possess  the  power  of  carrying 
its  sentence  into  effect. 

1767.  Ought  the  commissioners  to  have  power  to  decide  disputes  between  assignees  and  all 
persons  as  to  matters  concerning  bankrupts'  estates  when  the  parties  consent?— -I  think  they 
ouffht ;  and  even  without  their  consent  where  the  parties  are  merely  "  the  accounting  debtor ' 
and  any  of  the  creditors  claimants. 

1768.  When  there  is  no  evidence  but  that  of  a  creditor  of  the  b^||^krupt,  ought  a  debt  to  be 
aclmitted  to  be  proved  ? — I  see  no  objection  to  a  creditor  being  admitted  to  prove  on  his  own 
evidence,  corroborated  by  the  bankrupt,  but  certainly  not  when  the  bankrupt  on  his  oath  con- 
tradicts the  claimant,  for  there  are  many  pecuniary  transactions  between  a  debtor  and  creditor 
unknown  to  a  third  person,  and  not  capable  of  proof  if  the  parties  differ ;  besides,  if  you  do 
away  with  the  certificate,  and  make  the  bankrupt's  future  acquired  property  liable,  he  has  no 
inducement  to  admit  a  debt  not  due;  on  the  contrary,  his  interest  is  to  reduce  the  amoimt  of 
the  claims  against  him,  because  of  his  future  responsibility. 

1769.  Oufi^ht  not  the  debtor  in  all  cases  to  be  compelled  to  deliver  a  cash  account  of  the 
last  year  ?— *I  think  in  all  cases  it  may  not  be  necessary  or  possible  for  the  debtor  to  deliver 
a  cash  account  of  the  last  year.     Many  persons  keep  no  cash  book. 

1770.  What,  in  your  opinion,  is  the  best  mode  of  extending  the  practice  of  the  London  com- 
missioners to  the  country  fiats  7 — ^This  requires  so  much  consideration,  that  I  have  hardly  had 
time  sufficient  to  deliberate  upon  it  so  as  to  give  a  decided  opmion,  but  my  present  impression 
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ffiiiiiwatiriin        '*'  ^^^  ^^  tG^ii  not  be  done  h^  circuits,  and  that  local  establishments  must  be  formed  ft>r 
-  working  bankruptcies  in  the  country. 

Mr.  Jblto  Nidiols.  1771.  Would  it,  in  your  opinion,  be  advantageous  to  the  public,  that  there  should  be  one 
iTfhJsmnTy,  1840.  court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors,  or  that 
the  jurisdictions  should  be  distinct,  as  at  present,  and  what  are  the  grounds  of  your  opmion  ? — 
I  have  already  stated  that  it  wouM  be  advantageous  ta  the  public,  that  there  shovld  be  one 
court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvents,  but  to  make 
such  court  efficient,  the  laws  should  be  assimilated.  The  groimds  of  my  opinion  are  these : 
I  see  no  good  reason  for  the  distinction  between  a  bankrupt  and  an  msolvent  debtor ;  aU 
baoikrupts  are  insolvents,  but  all  insolvents  are  not  in  a  situation  to  be  made  bankrupts,  and 
that  merely  from  some  accidental  circumstance,  such  as  not  being  of  a  particular  ousioess 
so  as  to  constitute  what  is  called  a  trading.  A  privilege  is  granted  to  bankrujpts  over 
insolvents  in  many  respects,  and  the  creditors  interests  are  not  assimilated,  and  the  jurisdictioii 
of  one  court  is  frequently  interfered  with  and  superseded  by  the  other ;  for  instance,  a  a^m 
applies  for  the  benefit  of  the  Insolvent  Debtors'  x\ct,  and  files  a  sdiedule  containing  a  list  of 
50  creditors  whose  debts  amount  to  500/.  atid  (fiscloses  assets  to  the  amount  of  200Z.,  a  fund 
is  shown  sufficient  to  pay  for  the  working  of  the  fiat,  upon  which  a  large  creditor  sues  out 
one,  and  the  insolvent  is  made  a  bankrupt;  ten  creditors  only  prove  under  the  flat,  whose 
debts  amount  to  250/. ;  the  bankruptcy,  according  to  the  present  law,  overrides  the  insolvency; 
the  assets  are  handed  over  by  the  insolvent  jurisdiction  to  that  of  bankruptcy,  and  the  ten 
creditors  who  have  proved,  after  having  paid  the  expenses  under  the  fiat,  get  the  fund  divided 
between  them  to  the  prejudice  of  the  other  forty  creditors,  whose  individual  debts  are  hardly 
worth  the  expense  and  trouble  of  a  proo£  Moreover,  out  of  the  ten  persons  who  proved  under 
the  bankruptcy  eight  signed  the  bankrupt's  certificate,  by  which  he  was  absolutely  discharged 
from  all  liability,  both  present  and  future,  to  pdy  any  part  of  the  claims  of  the  forty  creditors 
inserted  in  the  schedule,  whereas  if  the  court  first  having  jurisdiction  of  the  insolvent's  case 
had  not  been  interfered  with,  it  would  have  equally  divided  among  all  the  fifty  creditors  their 
due  proportion  of  the  fund  without  expense,  and  have  left  thwn  the  chjfcoce  of  being  paid  the 
balance  by  the  insolvent's  future  acquired  property,  or  a  compromise,  which  frequently  takes 
place  in  order  to  get  rid  of  the  efifect  of  the  insolvency. 

1772.  In  your  opinion  could  the  estates  of  bankrupts  and  insolvent  debtors  be  advaa^ 
tageously  administered  under  the  same  system  of  law,  both  as  applying  to  the  heavier  bank- 
ruptcy cases  and  to  the  small  cases  which  now  come  into  the  Insolvent  Debtors'  Court  ? — 
Other  reasons  might  be  pointed  out,  showing  that  the  same  system  of  law  apphcable  to  both 
bankrupts  and  insolvents  ought  fjo  be  established,  and  I  think  the  estates  of  both  miglit  be 
advantageously  administered  under  th**  same  sjrstem. 

1773.  Is  your  opinion  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  or  of 
that  which  is  pursued  in  the  court  for  relief  of  insolvent  debtors,  or  of  any  modification  of 
both  or  either,  or  of  any  and  what  other  system  in  preference  to  either,  and  will  you  state  any 
advanta^s  to  creditors  which  the  course  in  bankruptcy  has  over  the  course  in  insolvency,  or 
that  of  insolvency  over  the  course  in  bankruptcy  ? — My  opinion  is  decidedly  in  Cavour  of  the 
system  pursued  in  the  Insolvent  Debtors*  Court,  and  the  advantages  to  the  creditors  are  much 
greater.  In  the  first  place  the  creditor  b  put  to  no  expense  in  insolvency,  whereas  in  bank- 
ruptcy at  least  50/.  must  be  expended  before  the  ordinary  routine  can  be  got  through.  1  have 
already  referred  to  the  formation  of  a  schedule,  which  in  the  Insolvent  Debtors'  Court  is 
required  to  be  filed ;  this  being  laid  before  the  creditors  at  least  three  weeks  before  the  hearing, 
and  being  in  its  nature  so  full  and  comprehensive  that  it  must  disclose  all  the  facts  connected 
with  an  insolvent's  affiurs  from  the  time  the  first  debt  which  he  seeks  to  be  discharged  from 
was  contracted,  a  full  discovery  is  at  once  made  of  all  his  pecuniary  transactions  with  which 
the  creditors  have  anything  to  do.  It  also  affords  to  that  court  ample  means  of  furthio' 
investigation  when  a  party  comes  up  to  be  heard,  and  the  facility  creditors  have  of  detecting 
any  folsehood  renders  a  reference  to  the  Insolvent  Debtors'  Court  decidedly  advantageous  to 
the  creditors,  whereas  in  bankruptcy  the  balance  sheet  containing  all  that  the  baQJu*upt  is 
required  to  disclose  is  scarcely  ever  seen,  except  by  the  official  assignee  and  the  solicitor  to 
the  fiat,  and  the  creditors  at  the  time  they  attend  the  second  meeting.  There  oug;bt  to  be,  as 
in  insolvency,  the  most  full  opportunity  for  the  creditors  to  inspect  every  document  connected 
with  the  bankrupt's  affairs,  and  the  formation  of  that  document  ought  to  be  such  as  to  give 
to  any  person  unacquainted  with  accounts  an  opportunity  of  understanding  what  it  was 
intended  to  disclose,  which  at  present  it  decidedly  does  not.  Another  advantage  to  creditors 
in  the  proceedings  in  the  insolvent  court  is  this,  that  although  an  insolvent  is  discharged  from 
custody  and  his  property  equally  divided  among  all  his  creditors,  not  merely  among  such  as 
shall  be  at  the  expense  and  trouble  of  proving  their  debts  as  in  bankruptcy^  yet  the  insolvent 
is  not  discharged  frbm  the  payment  of  the  creditor's  debt,  for  if  he  ever  has  the  power  of  paying 
his  creditors,  the  court,  upon  application,  will  require  him  to  do  so,  and  that  not  by  the  harsh 
mode  of  seizing  the  property  in  his  posseseuon,  as  in  the  case  of  an  uncertificated  bankrupt,  and 
without  reference  to  the  claim  of  his  then  creditors,  but  upon  notice  to  him  of  an  affidavit  of  the 
belief  of  any  cre<fitor  showing  ^  prima  facie  case  of  subsequently  acquired  property.  I  see 
no  advantages  to  creditors  which  the  course  in  bankruptcy  has  over  that  in  insolvency ;  but, 
on  the  contrary,  I  beheve  it  can  have  none  from  its  expensive  machinery,  the  proceedings  all 
being  carried  on  by  the  creditors  at  their  own  expense  and  at  their  own  risk,  whereas  in 
insolvency  the  expenses  are  all  borne  by  the  insolvent  himself, 

1774.  For  what  period  have  you  had  a  knowledge  of  the  course  of  practice  in  the  Insolvent 
Debtors'  Court  ? — I  have  had  a  knowledge  of  the  course  of  practice  in  the  Insolvent  Debtors' 
Court  in  an  extensive  business  for  upwards  of  fifteen  years  last  past  up  to  the  present  time. 

1775.  Have  you  known  any  cases,  and  how  many,  in  the  Insolvent  Debtors'  Court,  where 
you  believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankmipt? — 
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I  have  never  known  any  case  in  the  Insolvent  Debtors'  Court,  where  a  better  dividend  would       ExAiBmatijM 

have  been  got  by  making  the  party  a  bankrupt ;  and  I  cannot  conceive  such  a  case  possible,  

because  of  the^  expense,  except  it  may  be  where,  under  a  fiat^  the  act  of  bankruptcy  has  been    Mr.  John  Nidi^. 
cbmmitted  long  antecedent  to  the  insolvency,  which  may  have  rendered  void  scmie  transfer  inh  JtBmry,  1840. 
of  property  and  thus  have  increased  the  assets,  but  such  cases  I  believe  to  be  very  rare. 

1776.  Mr.  Ellis. — ^You  say  you  have  had  ^reat  practice  in  the  Insolvent  Debtors'  Court 
for  some  years ;  are  you  well  acquainted  with  its  powers  ? — Yes. 

1777.  Do  you  say  that  it  has  a  power  to  reach  property  acquired  after  a  man  shall  have  ob- 
tained his  discharge  ? — Yes. 

1778.  Do  you  know  of  the  proportion  of  cases  in  which  property  has  been  so  recovered 
which  was  subsequently  acquired  from  parties  discharged  from  that  court  ? — I  have  no  means 
of  ascertaining  the  proporticm;  but  I  know  in  my  own  practice  a  very  great  number  of  cases 
in  which  subsequently  sK^uired  property  has  been  obtained  by  the  creditors,  sufficient  in  many 
instances  in  my  own  office  to  pay  20^.  in  the  pound,  and  in  some  others  dividends  varying  in 
amount.  I  have  known  that  in  many  instances,  but  I  cannot  speak  to  the  aggre^ie  amount ; 
but  I  also  know  that  there  is  another  effect  of  the  responsibility  of  a  discharged  insolvent  to 
pay  the  debts  from  which  he  has  been  temporarily  released  ;  it  has  this  effect,  that  if  a  man 
is  in  expectation  that,  from  family  connexions  or  from  subsequent  prosperity,  he  shall  gain  the 
possession  of  property  that  may  be  taken  possession  of  by  creditors,  that  frequently  induces 
him  to  endeavour  to  compromise  the  amount  of  the  debts  in  his  schedule,  that  he  may  get  his 
warrant  of  attorney  executed  at  the  time  of  his  discharge  under  the  act  cancelled^  smd  a 
re-assignment  of  his  effects  executed  to  him^  Such  cases  have  been  very  frequent  in,  the  course 
of  my  experience ;  indeed  up  to  the  last  week  I  had  a  case  of  that  description,  where  a  party, 
wishing  to  be  released  from  the  liability  in  respect  of  future  property,  paid  his  creditors,  throogli 
friends,  a  sum  equal  to  6j.  8rf.  in  the  pound  on  the  amoimt  of  their  debts,  though  there 
was  not  the  slightest  chance  of  any  creditor  obtaining  anything  at  the  present  moment,  as  the 
party  has  acquired  nothing  yet 

1779.  You  think  that  where  there  is  a  probability  that  the  insolvent  wiU  become  possessed 
of  property  from  family  connexion  or  otherwise,  that  has  the  effect  of  inducing  him  to  make 
an  arrangement  beneficial  to  his  creditors? — Certainly. 

1780.  Supposing  the  case  of  an  insolvent  not  having  any  such  expectation,  but  merely 
passing  through  the  court,  does  not  it  tend  to  check  any  endeavour  on  his  part  to  better  his 
condition,  seeing  that  whatever  he  acquires  must  pass  from  him  as  soon  as  it  is  acquired  ? — I 
think  not 

1781.  What  inducement  can  he  have  to  better  his  condition  if  he  is  liable  to  the  old  debts 
of  his  creditors  ? — The  risk  of  having  his  future  property  attached  is  not  so  great  as  it  may 
appear  in  the  first  instance.  If,  by  the  ordinary  course  <m  trade,  a  man  earns  enough  for  the 
maintenance  of  himself  and  family,  for  the  decent  bringing  up  of  his  diildren  and  the 
necessary  support  of  them  in  the  position  in  society  in  which  he  is  placed,  the  insolvent 
court  does  not,  on  the  application  of  the  creditors,  order  immediately,  as  in  bankruptcy  where 
a  man  has  not  obtained  his  certificate,  forcible  possession  to  be  taken  of  all  he  possesses 
without  reference  to  the  claims  of  his  then  creditors,  but  a  prima  fade  case  must  be  laid 
before  the  Insolvent  Debtors'  Court,  showing  that  the  party  has  present  property  sufficient  to 
discharge  his  subsequently  incurred  debts,  and  that  he  is  of  ability  to  pay  something  for  his 
former  creditors  before  it  will  interfere,  and  will  even  then  give  him  the  opportunity  <rf  showing 
cause,  if  he  can,  why  he  should  not  make  such  payment  as  the  court  may  order.  Again,  in 
many  instances  where  property  may  be  coming  to  a  party,  either  by  the  death  of  relations  or 
in  any  other  way,  the  insolv^it  law  gives  power  to  the  court  to  order  the  trustee  to  hold  the 
fund  tiU  the  court  shall  be  satisfied  of  the  present  position  of  the  insolvent  debtor  as  well  as 
of  his  creditors,  and  in  such  cases,  in  many  instances,  property  has  been  recovered  for  creditors 
benefit.  There  was  a  recent  case  in  which  a  man  from  his  industry,  having  acquired  sufficient 
for  the  maint^iance  or  his  family,  had  lent  a  rdative  a  sum  of  5M.  That  party  not  having 
paid  the  debt,  an  action  was  brought  by  the  discharged  insolvent  debtor  and  a  verdict  was 
recovered.  The  moment  that  verdict  was  obtained,  it  was  considered  by  the  creditors  that  if 
he  could  afford  to  lend  a  sum  of  50/.  that  was  clearly  property  which  he  bad  subsequently 
acquired  which  was  fiirly  attachable  by  the  creditors.  Upon  that  state  of  things  bemg  re- 
presented to  the  Insolv^it  Debtors'  Court,  an  order  was  immediately  granted,  calUng  upoa  the 
defendant  in  that  action  to  1k^  and  retain  the  amount  of  the  verdict.  It  is  so  held  and 
retained  (it  is  a  case  which  occurred  only  a  few  days  ago,)  and  I  believe  the  amount  will  be 
realized  for  the  benefit  of  the  creditors.  Now  there,  the  total  amount  of  the  discharged 
insolvent  debtor's  debts  were  under  200/. ;  and  the  effect  of  the  application  will  be  to  give  a  divi- 
dend of  5^.  in  the  pound,  after  deducting  the  expenses. 

1782.  Would  the  expenses  in  that  case  bear  any  considerable  proportkm  to  the  amount 
recovered  ?-^No,  the  expenses  of  such  an  application  would  not  exceed  six  or  seven  pounds. 

1783.  Do  you  not  think,  in  very  many  cas^  such  a  liability  hanging  over  the  head  of  an 
insolvent  who  had  passed  through  the  Insolvent  Debtors'  Court.,  must  nsake  him  very  wary 
in  his  proceedings,  and  frequently  lead  him  to  trade  in  the  name  oS  another  person? — I  have 
no  doubt  there  are  many  evasions,  but  the  insolvent  law  has  a  beneficial  effcfct  to  the  creditors 
in  forty-nine  cases  out  of  fifty  over  banknqptey,  where  a  man  receives  an  absolute  discharge 
from  ms  liabilities. 

1784.  Is  the  individual  you  speak  of  taking  the  benefit  of  the  Act  for  the  first  time  ? — He 
did  take  the  benefit  of  the  Act  for  the  first  time. 

1785.  la  it  necessary  the  party  should  lie  in  prison  before  he  can  take  the  benefit  of  the 
Act  for  the  first  time? — It  is;  that  is  one  of  the  evils  which  I  conceive  might  be  altered. 

1786.  Then,  wheth^  it  is  a  case  of  firaud  upon  the  creditors,  or  of  misfortune  on  the  indi- 
vidual, he  stiD,  to  pass  through  the  Insolvent  Debtors'  Court  must  lie  in  prison,  and  yet  not* 
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Examinations.       withstanding  that,  his  future  exertions  are  all  liable  to  the  payment  of  his  old  debts  ? — ^That 
— —  .  is  so. 

Mr.  John  Nichols,       1787.  Do  not  you  think  that  a  hardship  ? — I  think  it  is  a  greater  hardship  upon  creditors  if 
17th  January*  1840.  a  man  is  to  have  any  process  giving  him  an  absolute  discharge  from  all  his  debts. 

1788.  Mr.  Commissioner  Law. — Have  you  ever  known  an  instance  where  a  debtor,  having 
after  his  discharge  gone  on  upon  fresh  credit,  and  carrying  on  business  in  an  ordinary  way, 
so  that  after  meeting  all  new  accounts  he  had  not  a  clear  decided  surplus,  was  interfered  with  ? 
— Never. 

1789.  In  such  a  case,  is  it  not  almost  or  quite  impossible  for  creditors  to  show  that  there  is 
any  such  surplus  that  can  be  attached  ? — It  is  difficult  to  show  that  there  is  a  surplus ;  and 
there  is  this  further  protection  to  the  creditors  who  may  be  induced  to  give  credit  to  the  dis- 
charged insolvent,  that  it  is  competent  for  themselves  to  be  heard  when  any  application  to  the 
court  is  made  to  attach  ftiture  acquired  property.  Where  it  consists  of  goods  in  the  apparent 
possession  of  a  trader,  the  new  creditors  themselves  may  by  their  affidavit  show  that  they  have 
given  the  discharged  insolvent  credit,  and  that  that  account  has  not  been  paid  to  them,  so 
that  the  insolvent  has  ample  means  of  showing  what  is  the  state  of  his  present  resources,  and 
the  new  creditors  have  the  means  of  showing  that  their  property  cannot  be  taken  in  execution  to 
their  prejudice. 

1790.  Have  you  often  known  instances  of  any  seizure  at  all,  by  execution,  on  the  part  of 
the  former  creditors,  subsequent  to  the  discharge? — ^Very  few  instances  of  seizure  of  property ; 
it  has  generally  been  an  order  upon  parties  to  retain  any  legacy,  or  other  sum  of  money,  to 
which  a  party  may  have  become  entitled. 

1791.  Do  you  think  you  may  have  known  as  many  as  three  or  four  instances  in  the  whole 
period  of  seizure  by  execution  ordered  by  the  court? — I  think  I  may  have  known  as  many  as 
two,  but  I  do  not  remember  more,  and  those  were  some  years  ago. 

1792.  Is  not  the  ordinary  effect  of  the  first  application  to  the  court  to  put  its  power  in 
motion,  that  the  insolvent  comes  forward  and  makes  a  composition  with  his  creditors,  and  that 
the  court  hears  no  more  of  it  ? — ^That  is  the  most  usual  course ;  that  is  what  I  have  just 
referred  to ;  there  are  many  instances  in  my  own  office  of  such  a  composition  as  that  by  a 
person  doing  well  in  ordinary  trade  who  has  come  into  the  possession  of  a  large  sum,  which 
could  be  attached. 

1793.  Do  you  think  it  has  the  effect  of  preventing  a  man  embarking  in  business  again  ? 
— I  do  not;  because  his  future  exertions  are  not  in  any  manner  affected  by  it;  it  is  only 
the  surplus  property  that  those  exertions  may  procure  which  is  liable  to  be  taken,  and  I 
think  it  unjust  if  a  discharged  insolvent  or  bankrupt  has  surplus  property,  that  he  should 
be  permitted  to  go  on,  either  in  trade  or  out  of  trade,  without  the  creditors  ftt>m  whose 
claims  he  has  been  temporarily  discharged,  being  paid  out  of  such  surplus.  I  think  they 
ought  to  have  that  remedy  against  him ;  and  that  it  is  no  credit  to  a  man  to  say,  I  have 
been  freed  from  my  responsibilities  some  years  ago ;  I  have  now  enough  to  pay  them,  but 
I  am  not  under  any  legal  liability,  and  therefore  payment  cannot  be  enforced. 

1794.  Do  you  believe  that,  in  some  instances,  the  desire  of  getting  rid  of  those  old  debts 
by  composition  increases  a  man's  efforts  in  business  ? — I  have  no  doubt  that  in  many  in- 
stances it  does.  It  is  natural  that  it  should,  especially  where  the  amount  of  the  preceding  debts 
from  which  he  has  been  discharged  is  not  heavy,  and  where  he  may  hope,  by  his  industry, 
to  overcome  them. 

1795.  Mr,  Ellis, — ^You  think,  in  point  of  fact,  that  the  future  acquired  property  of  any 
insolvent  ought  to  be  liable  to  the  payment  of  his  just  debts  ? — Yes,  in  every  case,  I  think 
his  future  acquired  property  ought  to  be  liable  to  the  payment  of  his  just  debts. 

17%.  You  would  apply  that  also  to  the  case  of  a  bankrupt? — Decidedly.  I  object  to  the 
certificate  altogether. 

1 7^7.  Suppose  the  case  of  an  individual,  not  a  trader,  seeking  to  be  absolved  from  his 
debts  through  the  Insolvency  CJourt,  it  being  possible  that  he  might  inherit  a  lar^  property, 
is  it  not  possible  so  to  place  that  property  in  the  hands  of  trustees,  that  when  he  shall  acquire 
it  he  may  reap  all  the  benefits  and  advantages  he  may  acquire  from  it,  without  tlie  creditor 
being  able  to  reap  any  portion  of  it  ? — It  would  be  very  difficult ;  evasions  of  that  kind  are 
frequently  made,  but  courts  of  equity  invariably  overrule  such  an  attempt.  I  had  one  case  in 
my  own  office  in  which  such  a  state  of  things  did  occur.  The  father-in-law  of  a  discharged 
insolvent  was  desirous  of  leaving  him  a  legacy  which  his  creditors  should  not  get  at.  He  left 
him  a  specific  legacy,  payable  at  so  much  per  week,  or  in  such  other  manner,  and  at  such 
other  times,  as  the  executors  might,  in  their  discretion,  think  fit;  the  object  being  avowedly 
to  protect,  for  the  benefit  of  the  discharged  insolvent,  the  legacy  so  given.  The  opinion  of 
counsel  was  taken  as  to  the  effect  of  such  a  bequest,  whether  it  was  m  fact  such  a  legacy  as 
could  be  recovered  in  a  court  of  equity  by  the  creditors,  the  discretion  being  vested  entirely  in 
the  executor  how  and  when  he  should  pay  it ;  the  opinion  of  counsel  upon  which  the  party 
acted  was  that  the  amount  being  limited  to  a  certain  sum,  it  was  a  specific  legacy  of  that 
amount,  and  the  executor  could  not  say,  I  will  never  pay  it,  or  I  will  pay  it  in  seven  years,  or 
in  ten  years,  but  that  he  was  bound  to  pay  it  within  a  reasonable  time,  and  that  therefore  the 
creditors  could  attach  it. 

1798.  Did  you,  in  that  case,  find  it  necessary  to  apply  to  a  court  of  equity  ? — ^We  did  not ; 
we  thought  it  best  to  compromise  with  the  creditors,  and  that  was  efiected. 

1799.  If  you  had  found  it  necessary  to  resort  to  a  court  of  equity,  in  what  time  should 
you  have  obtained  the  judgment? — ^That  would  have  depended  very  much  upon  the  nature 
of  the  opposition ;  generally  speaking,  executors  submit  themselves  to  the  authority  of  the 
court. 

1800.  Would  it  not  have  been  possible,  by  the  delays  of  the  courts  of  equity,  to  procrastinate 
such  a  case  for  two  years? — ^Not  for  a  period  of  two  years,  for  there  would  be  no  accounts  to 
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be  taken  before  the  master.     It  would  be  merely  matter  for  a  special  direction  to  the  execu-       Examinations. 

tor  to  pay  over  the  amount ;  the  sum  would  be  paid  into  courts  subject  to  the  order  of  the  

court  as  to  whom  it  should  be  paid  out  to.  I  apprehend  a  decree  mi^ht,  in  the  ordinary  Mr.  John  Nichols*^ 
coiu*se,  be  obtained  in  twelve  or  fifteen  months  ;  there  would  not  be  the  tedious  process  in  the  I7th  January,  1840. 
master's  office,  which  is  frequent  in  many  cases  in  equity. 

1801.  In  the  case  of  a  part^  belonging  to  an  opulent  family  who  has  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  if  it  is  desirable  to  prevent  his  creditors  obtaining  possession  of 
after  acquired  property,  would  it  not  be  very  easy  to  place  it  in  the  hands  of  trustees  to  give 
it  to  the  wife,  and  thus  to  avoid  all  interference  on  the  part  of  creditors? — No  douht ;  but  if 
the  property  is  to  any  great  extent,  and  the  husband  was  living  with  his  wife,  and  was  making 
use  of  the  money,  whatever  property  came  into  his  actual  possession  would  be  liable  to  be 
ti^en  possession  of,  but  it  would  be  impossible  to  meet  all  those  cases  of  evasion.  An  eva- 
sion is  frequently  made,  where  a  man  has  been  discharged  as  an  insolvent,  but  in  bankruptcy 
there  is  no  necessity  for  evasion,  for  a  man  may  do  as  he  likes,  after  his  certificate,  with  what- 
ever property  he  may  acquire — it  cannot  be  attached ;  there  is  no  possibility  of  the  creditors 
being  benefited  by  his  future  good  fortune. 

1802.  Mr,  Comndssianer  Law. — Is  that  properly  called  evasion — is  not  a  person  who  is 
inclined  to  be  a  benefoctor  of  the  person  discharged  as  an  insolvent,  entitled  to  settle  that 
ivhich  is  his  own  in  any  way  he  pleases  ? — No  doubt  he  is. 

1803.  Mr.  Ellis. — So  that  the  poor  man  may  labour  and  have  his  effects  seized  under  a 
proceeding  taken  by  the  court,  while  the  rich  man  may  evade  the  payment  of  his  debts,  or 
rather  his  relatives  may  evade  it? — No— if  it  is  a  poor  man,  and  the  result  of  his  labour  is  not 
more  than  sufficient  to  maintain  him  and  his  family  in  the  position  in  society  which  they 
occupy,  the  court  would  not  interfere ;  but  if  he  had  a  surplus  beyond  (such  a  tangible  surplus 
as  the  Insolvent  Debtors'  Court  may  say  was  really  surplus  property)  after  the  discharge  of 
his  subsequent  debts,  the  court  might  order  judgment  to  be  entered  up  on  the  discharged  in- 
solvent's warrant  of  attorney,  and  execution  to  issue  for  a  certain  amount — ^but  there  are  very 
fow  instances  in  which  such  an  order  has  been  made. 

1804.  Mr.  Commissioner  Law. — Is  not  the  principle  this, — according  to  the  words  of  the 
Act  of  Parliament — that  a  man  must  be  of  ability  to  pay? — Certainly. 

1805.  Is  a  tradesman  who  is,  in  the  ordinary  course  of  business,  maintaining  himself  with 
some  debts  and  some  credits,  considered  as  a  person  of  ability  to  pay? — Certainly  not  Pro- 
perty of  that  description  would  not  be  considered  such  tangible  property  as  could  be  touched 
by  the  order  of  the  court 

1806.  Do  you  perceive,  in  the  great  anxiety  which  there  is  in  the  trading  community  in 
fevour  of  a  speedy  and  complete  certificate — and  in  the  strong  objections  which,  at  all  events, 
there  are  to  such  a  thing  in  the  cases  of  non-traders,  a  considerable  difficulty  in  extending  the 
bankrupt  laws  to  all  persons  ? — I  see  no  difficulty  in  such  extension.  I  cannot  see  any  real 
distinction  between  a  trader  and  a  non-trader ;  both  are  parties  who  are  unable  to  pay  the  full 
amount  of  their  debts ;  and,  therefore,  whether  the  present  bankrupt  laws  should  be  extended 
to  non-traders,  and  to  any  small  amount  of  debt,  or  whether  you  should  continue  the  insolvent 
law,  as,  in  fact,  is  the  case  now,  to  any  amount  of  debt,  and  whether  to  traders  or  not,  I  can- 
not see  why  so  great  a  privilege  as  the  certificate  is  to  the  debtor,  should  be  limited  to  one 
particular  class  of  persons,  and  another  deprived  of  the  same  benefit.  I  suppose  the  reasons 
urged  for  giving  a  trader  a  greater  privilege  than  a  non-trader  are,  that  his  dealings  are  to  a 
greater  extent,  and  that  he  is  liable  to  greater  risk ;  but  there  are  many  persons  who  have 
equal  risk  to  traders — a  farmer — a  grower  of  any  particular  species  of  produce — and  other 
persons — although  not  traders,  may  be  liable  to  fluctuations  and  risk,  quite  as  great  and  as 
extensive  in  his  transactions  as  a  man  in  trade.  I  cannot  therefore  see  why  the  bankruptcy 
laws  should  not  be  extended  to  all  persons  who  are  unable  to  meet  their  engagements  with 
their  creditors. 

1807.  If  there  ought  to  be  any  distinction,  perhaps  you  think  that  the  mode  of  drawing 
that  distinction  might  be  amended  ? — ^That  would  be  by  enlarging  the  Acts  of  trading,  and  so 
extending  the  bankrupt  law  to  those  who  are  at  present  deprived  of  the  means  of  availing 
themselves  of  it. 

1808*  Chairman, — Have  you  known  any  cases,  and  how  many,  in  bankruptcy,  where  you 
believe  that  a  better  dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent 
Debtors'  Court  7 — I  believe,  for  the  reasons  before  stated,  that  in  no  case  in  bankruptcy  can  a 
better  dividend  be  got  than  in  insolvency,  because  of  the  heavy  expenses  attending  the  pro- 
ceedings in  bankruptcy— except  in  the  cases  I  before  referred  to,  where  a  long  antecedent  act 
of  bankruptcy  may  nave  the  effect  of  recovering  property  that  could  not  be  recovered  under 
the  insolvent  law. 

1809.  Mr.  ElUs. — Is  it  possible  to  recover  property  by  any  proceedings  in  the  Court  of 
Bankruptcy,  which  cannot  be  recovered  in  the  Court  of  Insolvency  ? — I  referred  to  cases 
where  it  is  possible  some  old  act  of  bankruptcy  may  have  been  committed,  subsequently  to 
which  a  transfer  of  the  trader's  property  may  nave  taken  place,  which  a  fiat  in  bankruptcy 
may  have  had  the  effect  of  recovering  for  the  creditors  at  large,  which,  under  an  insolvency  pro- 
bably could  not  have  been  done,  as  the  period  of  time  may  have  been  so  far  back  as  not  to 
have  rendered  such  transfer  absolutely  void  under  the  Insolvent  Act,  which  extends  to  three 
months  before  the  imprisonment  of  the  debtor. 

1810.  Do  not  you  think  there  is  a  considerable  waste  of  property  by  the  insolvent  beings 
compelled  to  reside  within  the  rules  of  the  prison,  or  within  the  prison  itself,  for  a  period^ 
befinre  he  can  take  advantage  of  the  Act? — ^The  necessary  period  of  detention  is  so  small^  and 
the  ]penalty  of  making  away  with  property  so  great,  that  I  believe  debtors  are  deterred  from 
makmg  the  experiment. 

2  A 
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ExMWMitkmt.  181 1.  Do  not  yon  think  the  associations  the  individual  may  there  ;fonn  may  be  very  detri- 

— .  mental  in  after  life  ? — I  have  no  doubt  <rf  it ;  my  impressioa  is  very  strong  against  imprison- 

Mr.  John  Nichok,   ^^^t,  except  in  cases  of  necessity ;  but  I  thhik  th«e  are  cases  hi  whidi  it  cannot  be  dis^nted 
1 7th Jaanury,  1840.  ^^ 

1812.  Chairman, — Have  you  youridf  had  reason  to  fcno*r,  in  any  cases,  and  in  how  many, 
that  the  property  of  an  insolvent  debtor  has  been  diminished,  to  the  prejudice  of  a  dividend, 
between  the  time  of  his  going  to  prison,  and  the  time  of  his  petitioning  the  Itt9ol\'«it  Debtors* 
Court  ? — I  have  never  myself  had  reason  to  know  any  such  case ;  but  1  think  siich  cases  likefy 
to  have  happened  where  the  party  has  been  long  in  custody  before  he  petitions,  but  in  such 
cases  the  insolvent  would  be  invarmMy  punished  by  that  court  for  making  away  with  property 
to  the  injury  of  his  creditors. 

1 813.  Have  you  yourself  had  reason  to  know  in  any  oases,  nnd  in  how  many,  diat  the  pro- 
perty of  a  bankrupt  has  been  diminished,  to  the  prgudice  of  a  dividend,  between  the  time 
of  his  having  committed  an  act  of  bankruptcy,  and  the  time  of  his  being  adjudged  bankrupt  ? 

I  have  never  myself  had  reason  to  know  any  such  case,  but  I  have  no  dcmbt  such  has  been 

the  case  in  many  instances,  because  a  long  time  frequently  elapses  between  the  act  of  bank- 
ruptcy and  the  adjudication,  and  the  bankrupt  not  being  in  custody,  or  required  to  give  a 
detailed  specific  account,  on  oath,  of  his  transactions,  it  is  not  so  Kkely  to  be  discovered. 

1814.  Do  you  think  it  would  be  beneficial  to  add  any,  and,  if  any,  what  acts  of  bankruptcy^ 
to  those  now  established  by  law  ? — I  am  not  aware  that  any  other  acts  of  baidcruptcy  to  those 
now  established  could  be  named  at  the  present  moment. 

1815.  Would  yoti  think  it  desirable  that  the  law  should  allow  a  trader  hhoself  t6  be  ex- 
amined as  to  his  act  of  bankruptcy,  either  before  or  after  adjudiealien  ?— Yes.  For  as  the 
law  allows  him  to  create  an  act  of  bankruptcy  by  filing  a  declaration  of  insolvency,  I  see  no 
reason  why  he  should  not  be  permitted  to  be  examined  as  to  any  other ;  and  if  he  is  to  be  at 
liberty  to  show  cause  against  the  adjudication,  as  I  shall  presently  have  occasion  to  state,  I 
think  he  ought  to  be  permitted  to  give  evidence  for  himself. 

1816.  In  your  experience,  what  has  been  the  effect  of  the  statute  2  and  3  Victoria,  c.  29, 
entitled  "  An  Act  for  the  better  protection  of  parties  dealing  with  persons  UaUe  to  the  Bankrupt 
Laws  ?  " — I  have  had  no  case  under  the  2  and  3  Victoria,  c.  29 ;  but  I  ihink  it  a  most  mis- 
chievous enactment,  and  one  likely  to  open  the  door  to  great  fraud :  and  this  Act  of  Parlia- 
ment, strange  to  say,  confines  itself  to  bankrupts  alone ;  me  estate  of  an  insolvent  debtor  is  not 
affected  by  it. 

1817.  Mr.  Commissioner  Law, — ^Are  you  aware  that  in  the  Insolvent  Act  of  1826,  there  was 
copied  the  clause  from  the  Bankrapt  Act  concerning  warrantsof  attorney  and  cognovits  ? — I  atn.  • 

1818.  Being  the  provision  whiA,  as  to  bankrupts,  was  repealed  last  year? — Yes,  just  so. 

1819.  In  your  experience,  do  traders  become  bankrupts  by  their  own  eonsent  gene- 
rally } — Yes.  It  is  difficult  to  make  a  man  a  bankrupt,  unless  by  his  consent  and  co- 
operation as  to  the  act  of  bankruptcy.  Besides,  the  present  law  of  certificate  is  a  great  in- 
ducement to  a  man  who  can  count  upon  a  sufficient  number  to  sign  it,  to  become  bankrupt, 
because  that  absolves  him  from  the  payment  of  his  debts  mbsohftely ;  whereas,  if  he  is  com- 
pelled to  take  the  benefit  of  the  Insolvent  Debtors'  Act,  as  he  may  now  be  by  his  creditors,  his 
future  estate  is  always  liable. 

1820.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  his  debts  in  full,  to  be  divided  nrteaHy  amongst  his  creditors 
by  an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compul- 
sory process  on  the  part  of  one  or  more  creditors  ? — ^I  am  decidedly  of  opinion  that  it  wonld. 
I  have  had  more  than  one  case  recently  in  my  own  office,  by  which  the  propriety  of  this 
opinion  may  be  illustrated.  The  one  was  the  case  with  a  trader  in  this  town,  who,  finding 
himself  unaWe  to  meet  his  engagements  with  his  creditors,  convened  a  meeting  of  them,  dis- 
closed to  them  his  affairs,  and  said,  "  Now,  gentlemen » I  am  ready  to  do  whatever  you  wish ; 
I  will  either  commit  an  act  of  bankruptcy  and  submit  to  a  fiat,  or  I  will  suiieuder  myself  to 
prison  if  any  creditor  will  sue  me,  and  immediately  petition  the  Insolvent  Court,  so  as  to  vest 
the  property  in  the  provisional  assignee  for  your  general  benefit.'*  A  long  discussion  took 
place  between  the  creditors  who  met,  and  finding  that  the  assets  were  not  likely  to  rerfire 
sufficient  to  pay  the  expenses  of  a  fiat,  and  leave  anything  in  the  shape  of  a  dividend  besides, 
it  was  decided  that  one  of  the  creditors  should  sue  the  debtor,  and  ^at  he  sliould  instantly 
petition.  There  was  an  immediate  necessity  for  this,  as  there  were  several  persons  suing  the 
debtor,  and  who  would  have  obtained  judgment  of  his  efiects  and  have  paid  themselves,  to  the 
injury  of  the  other  creditors  if  any  deray  had  taken  place.  The  course  was  proceeded  with  ; 
the  man  surrendered  himself  to  prison,  and  was  discharged  a  very  short  time  afterwards  on 
bail;  his  property  was  sold  for  his  creditors'  benefit,  at  an  expense  to  his  creditors  of  certainly 
under  10/.,  wiiich  must  have  cost  5(M.  or  6(K.  mider  a  fiat  Tlicro,  in  such  a  case,  I  think  the 
law  of  imprisonrnent  for  debt  ou^t,  by  some  means  or  other,  to  be  relaxed.  The  man  was 
willing  to  do  all  he  could  for  his  creditors'  benefit,  but  there  was  no  possibility  of  his  signing'  a 
petition,  or  vesting  his  property  in  the  provisional  assignee  without  the  course  of  getting  a  writ 
served  upon  him,  and  signmg  a  cognovit  and  getting  mto  gaol.  That  I  think  a  miscfaievcwis 
state  of  the  law  which  ought  to  be  remedied.  But  that  again  shows  the  benefit  which,  m 
many  instances,  results  from  the  Insolvent  Debtors'  Court,  as  compared  wtdi  Ae  Court  of 
Bankruptcy — its  extreme  cheapness  and  its  promptness.  Another  case,  in  my  own  office,  of  the 
same  desenptton,  imt  to  a  much  larger  extent,  occurred  also  n  short  time  s^[o,  in  whidi  st 
party,  not  atrader,  and  therefwe  perfectly  firee  from  die  bankrupt  law,  feund  hnoiself  in  debt 
to  the  extent  of  between  twenty  and  thirty  thousand  pounds,  havmg  freehold  and  other  pro- 
perty not  inmiediateW  nvailable  to  the  extetft  of  sixteen  or  eighteen  thousand  pomids,  and 
between  3,000/.  and  4,000/.  of  immediately  available  property ;  thero,  he  was  Bucd  by  •ne-or 
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two  credit<ir8,  and  an  immediale  sale  of  his  tangible  property  would  have  taken  place  at  the      Examinationg. 

suit  of  one  or  two  persons,  who  were  just  on  the  eve  ctf  obtaining  execution,  bat  the  creditors  - 

were  consulted  ;  he  consented  to  «» to  prison,  for  the  purpose  of  petitioning  the  courts  and  vest-    ^r-  ^olm  Niciiuls. 
ing  the  property  in  an  assignee.     His  property  was,  by  such  means,  protected  for  his  creditors'   1 7th  Jaansry,  1840. 
Mefit,  who  will,  I  have  no  doub(,  obtain  20«.  m  the  pound,  and  inteiest  on  the  amount  of  their 
debts.    That  is  a  case  in  which  the  Co^irt  of  Bankruptcy  coidd  not  have  interfered,  and  in 
which,  I  say,  the  law  of  imprtsonment  for  debt  is  oppressive. 

1821.  JMr.  Cammissiomet  Law. — ^Though  you  would  be  always  desirous  that  a  gentleman 
should  be  spaied  even  an  hour's  imprisonment,  yet  in  the  case  put,  is  it  matter  of  complaint 
that  the  freedom  he  now  enjoys  should  be  purchased  by  a  few  days'  imprisonment? — ^The 
same  benefit  would  have  resulted  to  the  creditors  without  an  imprisonment,  in  that  particular 
ease,  and  in  the  other  also;  and  I  think  where  that  can  be  done  it  ought  to  be  done,  and  that 
imprieoiiment  should  be  saved.  In  neither  of  the  cases  to  which  I  have  referred  did  the  party 
sustain  any  material  injury  by  it,  but  I  apprehend  that  every  man  sustains  an  injury  to  a  cer- 
tain extent  by  being  in  a  gaol,  if  it  is  but  for  a  day. 

1822.  Though  in  these  two  particular  cases,  the  creditors  might  have  been  as  well  oif  if  the 
operation  could  have  been  performed  without  those  few  days'  imprisonment,  are  there  not 
many  cases  in  which  creditors  mi^ht  not  be  so  well  off? — ^Very  many.  I  do  not  advocate  the 
entire  abolition  of  imprisonment  tor  debt,  but  I  think  in  many  instances,  such  as  those  I  have 
referred  to  and  others,  it  ought  not  to  be  a  condition  precedent  to  a  man's  vesting  his  property 
for  his  creditors'  benefit. 

1823.  Chairman. — Do  you  think  that  the  law  should  allow  a  party  who  is  in  debt,  not 
arrested,  and  not  a  trader,  to  sed^  the  benefit  of  a  cessio  bonorum,  where  there  are  no  bona  to 
be  ceded? — ^Yes — ^the  probable  future  acquired  property  of  the  party  is  the  consideration  for 
the  protection  of  the  person.  Why  take  lus  person,  because  he  has  not  any  property  ?  It 
merely  puts  both  parties  to  expense — the  one  to  obtain  and  execute  his  writ — the  other  to  get 
his  disdiar^e  under  the  Inscdvent  Act — when  you  compel  him  only  to  do  that  by  imprison- 
ment, which  he  is  in  the  first  instance  willing  to  do  without — namely,  to  charge  his  future 
{inrtune  and  exertions  with  the  payment  of  his  present  debts. 

1824.  Do  you  tlunk  that  th^  is  wise  policy  in  providing  a  iacility  for  persons  not  traders, 
to  seek  at  their  own  convenience  some  process  for  getting  rid  of  their  debts  ? — I  do  not  call 
it  '^  eetting  rid  of  debts,"  it  only  postpones  payment  until  the  party  is  of  ability  to  pay. 

'  1825.  Mr.  CommiMwmer  Law. — Practically,  does  not  it  get  rid  of  the  debts  in  most  oases  ? 
— -Yee,  because  in  nineteen  out  of  twenty  cases,  probably  there  are  no  future  effects. 

1826.  May  it  not,  as  in  the  cases  before  alluded  to,  be  more  practical  and  get  rid  of  debts, 
by  the  debtor  taking  care,  as  far  he  can,  that  any  benefit  subsequently  accruing  to  him  shall 
be  kept  free  from  tl^  operation  of  any  such  powers  in  the  court  ? — ^The  same  feeling  would 
be  raiised  by  a  discharge  imder  the  Insolvent  Act,  therefore  I  cannot  see  the  benefit  that  would 
result  to  creditOEs  by  making  it  imperative  upon  the  debtor  to  remain  a  short  time  in  gaol,  in 
order  that  he  may  effect  the  very  same  object  which  he  may  do  out  of  custody,  that  is,  may 
test  his  property  in  a  trustee,  for  the  benefit  of  his  creditors ;  that  may  be  done  equally  well 
out  of  gaol ;  I  do  not  see  the  object  of  sending  him  to  gaol  to  do  that. 

1827.  Do  you  not  believe  that  many  genuemen  would  seek  such  a  process  of  cessio  as  has 
been  alluded  to,  if  they  could  do  it  by  writing  thmr  name  in  a  book  in  a  general  oflBce,  but  who 
are  deterred  from  doing  it  if  it  is  to  be  preceded  by  imprisonment,  and  the  present  process  of 
the  Insolvent  Debtors'  Court 7-—I  think  not;  I  think  no  person  would  voluntarily  make  such 
a  cession  of  his  property  and  incur  sudi  a  heavy  responsibility,  which  is  to  last  him  for  life 
probably,  unless  ooerced  to  do  so,  unless  he  saw  that  there  was  an  execution  creditor  probably 
in  a  situation  to  take  his  person ;  he  then  anticipates  the  visit  of  the  sheriff's  officer,  and  does 
that  before  he  is  taken  into  custody,  which  he  would  be  obliged  to  do  afterwards.  No  man 
woidd  voluntarily  go  and  vest  his  present  and  future  property  in  another,  unless  he  had  a 
motive  for  so  doing. 

1828.  The  question  refers  to  those  who  have  no  present  property,  and  who  think  that  no 
future  property  will  be  Ukely  to  be  discovered  or  taken? — Just  so;  but  if  nothing  more  can  be 
got  from  the  imprisonment  than  could  be  obtained  without  it,  I  do  not  see  the  utility  of  that 
process.  Imprisonment  for  debt  has  this  effect,  frequently,  that  it  extorts  assistance  from 
friends  or  relatives,  but  how  for  that  may  be  a  benefit  to  the  community  or  not,  I  am  not  pre- 
pared to  say.  I  think  there  ought  to  be  no  such  species  of  coercion  as  extorting  from  firiends  and 
relatives  that  which  cannot  be  obtained  by  the  ordinary  process  of  the  debtor  and  creditor  law. 

1829.  Is  it  not  in  the  nature  of  things  that  a  person  will,,  of  his  own  accord,  sometimes 
submit  to  a  loss  to  get  a  friend  out  of  a  scrape  ? — No  doubt  it  is,  in  many  instances. 

1830.  Can  any  law  be  made,  to  save  him  from  that,  or  is  it  expedient  that  it  should  ? — I 
think  it  is,  because  in  many  instances  credit  would  be  given  if  the  present  law  were  to  continue, 
upon  the  security  of  the  person,  and  that  induces  an  improper  and  unwholesome  state  of  cre- 
dit very  frequently  to  arise.  Young  men  are  induced,  probably  by  tradesmen,  to  get  into 
debt,  not  upon  the  faith  of  any  property  they  have  of  their  own,  but  on  the  faith  of  their 
respectable  connexions.  I  think  such  a  course  of  dealing  is  extremely  detrimental  to  the 
public  interests. 

1831.  How  do  you  apply  that  to  the  question  before  the  commissioners? — In  this  way,  that 
I  am  advocating  here  that  all  persons,  whether  having  property  or  not,  should  be  allowed  to 
cede  that  which  they  do  possess,  if  anything,  or  that  which  they  afterwards  may  possess,  and 
that  there  should  be  no  necessity  for  making  first  of  all  a  caption  of  the  person  before  the  party 
were  to  be  in  a  situation  to  protect  himself  from  it,  because  the  same  result  follows  to  the  cre- 
ditor after  imprisonment  as  before,  with  this  exception,  that  if  you  imprison  the  party,  you 
induce,  unfairly,  others  to  come  forward  who  are  innocent  parties. 
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Examinations.  1832.  One  of  your  objections  to  imprisonment  on  that  ground,  is  the  temptation  it  holds 

out  to  the  friends  and  relations  to  help  the  party  imprisonea? — It  is.     I  think  it  is  an  impro- 

Mr.  John  Nichols,    per  state  of  credit^  to  give  to  a  man  who  you  know  cannot  pay,  because  he  has  friends  that 
17th  January,  1840.  perhaps  will. 

1833.  Upon  the  supposition  of  credit  having  been  ^iven  on  the  feiith  of  relations  ? — I  am 
assuming  the  credit  to  have  been  given  upon  that.  If  it  is  stated  that  a  man  bein^  in  debt, 
and  having  no  assets,  shall  be  imprisoned  in  order  that  he  may  vest  in  the  assignee  his  future 
property,  I  think  that  a  man  ought,  whether  he  has  property  or  not,  to  be  in  a  situation  to 
say  "  I  give  up  all  my  present  and  future  property,*'  without  going  to  prison.  I  say  the 
going  to  prison  is  to  extort  something  from  others,  which  cannot  be  obtained  from  himself. 
That  I  think  an  unfair  and  improper  state  of  the  law. 

1834.  Mr,  Ellis, — You  think  that  the  power  of  arrest  induces  parties  to  tempt  thoughtless 
people  with  extravagancies,  in  the  hope  that  they  may,  by  that  very  power  of  imprisonment, 
wring  the  payment  for  such  unnecessary  and  dangerous  temptations,  out  of  the  relatives  and 

■  connexions  of  the  party  trusted  ? — I  think,  in  many  instances,  that  is  done.  I  think  that 
induces  an  indiscreet  credit,  which  ought  to  be  discountenanced.  If  you  give  to  a  man  the 
power  of  ceding  his  property  before  he  is  arrested,  there  is  no  hardship  then  in  arresting  him 
if  he  will  not  cede  that  property,  therefore  imprisonment  for  debt  must  still,  I  apprehend, 
continue ;  but  it  would  be  a  voluntary  imprisonment  in  every  case,  if  what  1  have  suggested 
were  adopted  as  law. 

1835.  Chairman, — By  the  Act  1  and  2  Victoria,  c.  110,  for  "  abolishing  arrest  on  Mesne 
process,  except  in  certain  cases,"  more  effectual  remedies  were  given  to  judgment  creditors,  so 
that  a  judgment  creditor  may  get  all  the  lands,  tenements,  and  hereditaments  of  his  debtor, 
under  an  elegit ;  he  may  also  take  in  execution  any  money  or  bank  notes,  cheques,  bills  of 
exchange,  bonds,  specialties,  or  other  securities  for  money  of  his  debtor,  and  sue  in  the  name 
of  the  sheriff  for  the  amount.  Judgments,  if  registered,  are  a  charge  upon  the  real  estate  of 
a  debtor,  present  or  future,  and  government  stock,  and  shares  in  any  public  company,  may  be 
charged  by  order  of  a  judge,  or  application  of  a  judgment  creditor.  Having  the  further 
remedies  here  stated,  do  you  think  it  desirable  that  a  judgment  creditor  should  have  the 
power  of  taking  the  person  of  his  debtor  in  execution,  except  by  order  of  a  iudge,  upon  affidavit 
of  probable  cause  for  believing  that  the  debtor  is  about  to  abscond? — I  think  it  quite  right 
that  an  execution  creditor  should  have  it  in  his  power  to  take  the  body  of  his  debtor,  although 
he  may  not  be  about  to  abscond.  The  fact  of  a  judgment  debt  being  unpaid,  shows  inabilitjr 
or  inattention.  If  it  is  inability,  the  debtor  may  vest  his  property  for  his  creditors*  benefit 
rateably,  and  save  imprisonment,  as  mentioned  before  in  answer  to  question  13.  If  it  be  inat- 
tention, he  probably  on  being  arrested,  s^ets  the  money  together  and  pays  the  amount ;  but  if 
he  sells  his  property  to  pay  the  money,  oeing  unable  to  pay  his  other  creditors,  notice  of  this 
should  be  taken  if  he  afterwards  applies  for  relief  to  the  court,  and  he  should  be  subject  to 
punishment  if  any  injury  has  resulted  to  the  creditors  generally,  from  his  preference  to  this 
particular  one. 

1836.  These  additional  remedies  being  given  to  iudgment  creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery  by  this 
species  of  duress  of  some  property  concealed? — ^You  get  from  the  debtor,  by  his  imprisonment, 
a  title  to  future  acquired  property,  if  you  compel  him  to  take  the  benefit  of  the  Act. 

1837.  Do  you  believe  that  the  knowledge  that  there  is  a  law  of  imprisonment  for  debt,  has 
some  effect  or  none,  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded  ? — I  have  no  doubt 
that  it  has  some  effect  in  inducing  payment,  but  I  think  the  knowledge  that  no  process  of  law 
absolved  him  from  payment,  but  only  postponed  the  time  until  he  was  of  ability  to  pay,  would 
induce  a  man  not  to  get  unnecessarily  into  debt. 

1838.  Is  it  your  opinion  that  the  knowledge  and  fear  of  that  law  has  in  any  degree  an  influ- 
ence to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt,  which  he  would  be 
more  likely  to  incur  if  there  were  no  sudi  law  ? — It  is ;  but  I  think  that  law  pernicious  and 
destructive  to  a  wholesome'  state  of  credit,  because  it  induces  credit  upon  the  security  of  the 
person  of  the  debtor,  and  probably  of  his  relatives  and  friends,  who  are  known  to  the  creditor 
to  be  responsible  and  respectable  persons,  instead  of  credit  being  given  on  the  faith  of  a  party*s 
own  responsibility.  Many  cases,  as  I  before  said,  of  insolvency  of  young  men  at  college,  and 
the  sons  of  the  higher  and  more  wealthy  classes  of  society,  are  solely  attributable  to  this 
indiscriminate  credit. 

1839.  Are  you  acquainted  with  the  operation  of  Courts  of  Request,  and  is  it  your  opinion 
that  they  should  be  abolished? — I  am  not  much  acquainted  with  the  operation  of  Courts  of 
Request ;  but  from  what  little  I  do  know  of  them,  I  think  they  are  very  useful  tribunals,  and 
ought  not  to  be  abolished,  inasmuch  as  they  give  speedy  and  cheap  relief  to  the  parties  to 
whom,  in  many  instances,  delay  or  expense  would  be  a  denial  of  justice. 

1840.  Do  you  believe  that  those  courts  would  have  the  effect  which  they  have  in  producing 
payment,  if  they  had  not  the  power  of  imprisonment? — I  think  it  cannot  be  denied  that  those 
courts  would  not  have  the  power  of  enforcing  payment,  as  they  have]  if  they  had  not  the 
power  of  imprisonment ;  but  I  ^ve  the  same  qualification  to  this  benefit  which  the  cre- 
ditor has,  as  I  have  done  above,  m  answer  to  question  19,  that  it  is  an  injury  to  the  debtor, 
by  allowing  him,  or  perhaps  alluring  him  to  get  into  debt,  and  then  at  the  creditor's  own 
caprice,  pouncing  upon  the  debtor,  and  driving  him  to  any  extremity  to  obtain  his  liberation* 

1841.  Are  you  aware  that  process  from  those  courts  against  property  is  so  easily  evaded, 
that  it  is  commonly  deemed  useless  to  employ  it? — ^The  property  of  parties  summoned  to  the 
Court  of  Requests  for  a  just  debt  is  seldom  worth  the  price  of  an  execution  against  it,  the 
amounts  are  so  trifling. 

1842.  Would  it  or  would  it  not,  in  your  opinion,  be  better  for  the  purpose  of  procuring  pay- 
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ment  through  the  medium  of  some  property  concealed^  that  a  judgment  creditor  should  have       Examinatioiii. 

the  power  of  bringing  his  debtor  in  a  summary  way  before  a  proper  tribunal  for  examination  

as  to  his  property,  and  giving  such  tribunal  a  power,  in  the  event  of  his  answers  not  being   Mr.  John  Nichols, 
satisfactory,  to  imprison  the  debtor  until  he  answered  to  the  satisfaction  of  the  court,  or  satis-  I7th  January,  1840. 
fied  the  judgment? — I  think  a  judgment  creditor  ought,  in  every  instance,  to  have  the  power 
of  bringing  the  party  before  the  Court  of  Account,  and  that  in  the  event  of  the  accounting 
debtor  not  satismctorily  accounting,  the  court  should  have  the  power  to  remand  him  to  custody 
until  he  did,  or  satisfied  the  complaining  party, 

1843.  Do  you  think  it  more  to  the  advantage  of  the  creditor,  that  the  debtor  being  in 
prison  at  his  suit,  should  be  the  petitioner  for  relief  against  the  general  law,  and  have  to  show 
nis  title  to  the  indulgence,  or  that  the  onus  should  lie  on  the  creditor  of  proving  matter  to 
justify  a  criminal  commitment? — If  the  accounting  debtor  be  in  prison,  which,  after  the  pre- 
vious provision  made  in  answer  to  question  13,  must  be  his  own  fault,  he  must  of  course  be  the 
petitioner  for  relief  against  the  general  law,  and  show  his  title  to  be  discharged ;  but  when  the 
creditor  is  the  party  seeking  the  distribution  of  his  effects,  the  matter  to  justify  a  criminal 
commitment  must  of  course  be  proved  against  or  elicited  from  the  accounting  debtor. 

1844.  Do  you  from  your  experience  believe  that  the  abolition  of  arrest  on  mesne  process 
has  been  beneficial  or  not  to  creditors  ? — I  do  iiot  believe  the  abolition  of  arrest  on  mesne 
process  has  been  beneficial  to  creditors  at  present ;  it  no  doubt  will  in  time,  because  it  will  be 
the  means  of  checking  indiscriminate  credit,  the  more  it  is  known  how  expensive  the  present 
mode  of  obtaining  judgment  is. 

1845.  Do  you  from  your  experience  believe  that  it  has  been  beneficial  or  not  to  debtors  ? — 
It  has  no  doubt  been  beneficial  to  debtors,  as  they  have  not  been  exposed  to  the  great  expenses 
as  well  as  exposure  and  loss,  which  an  arrest  always  occasions. 

1846.  On  what  sort  of  dealings  or  business  is  your  experience  on  this  head  founded? — 
My  experience  is  founded  on  my  knowledge  of  the  circumstances  of  many  cases  in  various 
classes  of  persons  from  the  highest  to  the  lowest,  which  in  the  course  of  our  extensive  practice 
as  solicitors  in  the  Insolvent  Debtors*  Court,  I  have  had  the  opportunity  of  witnessing. 

1847.  Is  it  or  is  it  not  in  your  opinion  essential  to  the  due  administration  of  justice  in  bank- 
ruptcy, that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders  if  not 
appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way  by  fine  or  imprison- 
ment ? — ^^o  doubt  it  is  absolutely  necessary  that  each  judge  or  commissioner  should  have 
these  powers.  ^ 

1848.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bankrupt,  he  makes 
an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  and  executes 
a  bond  to  the  Great  Seal  in  the  penalty  of  200/.  conditioned  to  proceed  in  the  fiat :  upon  this 
a  petition  is  prepared  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a  fiat, 
whereupon  the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course.  In  your  opinion 
is  there  any  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the  Lord 
Chancellor  to  authorize  the  creditor  to  prosecute  his  complaint? — I  see  not  the  slightest  ad- 
vantage in  the  fiat  or  authority  of  the  Lord  Chancellor  to  authorize  a  creditor  to  prosecute 
his  complaint  against  an  accounting  debtor. 

1849.  Would  it  in  your  opinion  be  more  advantageous  that  the  proceedings  should  origi- 
nate before  the  judge  or  conmiissioner  who  is  to  adjudicate  upon  the  bankruptcy? — ^It  would. 

1850.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner who  adjudicates  the  bankruptcy  should  have  jurisdiction  to  decide  upon  all  matters  in 
bankruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by  the 
Court  of  Keview,  subject  to  appeal  ? — It  would. 

1851.  Would  it,  in  your  opinion,  be  desirable  that,  in  cases  of  appeal,  the  appellant  should 
give  security  for  the  performance  of  the  judgment  if  affirmed,  and  also  for  the  costs  ? — I  think 
the  appellant  ought  not  to  be  required  to  give  such  security ;  a  condition,  I  think,  would  in 
many  cases  operate  as  a  denial  of  the  privilege  of  appeal,  and  in  sonle  instances  the  appellant 
might  be  unable  to  comply  with  the  judgment. 

1852.  The  proceeding  to  make  a  trader  a  bankrupt  is  an  ex  parte  proceeding — and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  intimation — ^what  is  your  opinion  of  this 
state  of  the  law? — I  think  the  proceeding  to  make  a  trader  a  bankrupt  ought  to  be  as  now, 
ex  parte,  and  without  notice  to  the  debtor,  but  that  it  should  only  be  conditional  for  a  certain 
number  of  days,  and  then  absolute  if  no  cause,  or  insufficient  cause,  were  shown. 

1853.  Supposing  that  you  object  to  the  present  state  of  the  law  as  to  the  adjudication,  do 
you  think  a  trader  should,  in  the  first  instance,  have  notice  of  the  intended  proceeding,  and  be 
allowed  to  dispute  the  adjudication  before  his  proprty  is  taken  possession  of,  or  if  you  think 
it  essential,  having  regard  to  the  interests  of  creditors  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should,  in  the  first  instance,  be  ex  parte,  and  without 
notice  to  the  trader ;  what  is  your  opinion  of  a  provision  of  the  following  kind,  that  upon  an 
application  to  make  a  party  a  bankrupt  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that  upon  such  order  the  mes- 
senger should  take  possession  of  the  trader's  property,  and  keep  possession  until  the  order  was 
made  absolute  or  discharged,  and  that  unless  the  trader,  within  a  certain  time  mentioned  in 
such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of  notice  thereof 
to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt  forthwith,  or  having 
due  regard  to  the  injury  which  a  seizure  of  property  must  produce  to  a  trader's  credit,  do  you 
think  it  would  be  more  consistent  with  justice,  and  at  the  same  time  not  injurious  to  creditors, 
that,  instead  of  allowing  the  seizure  of  property  upon  an  ex  parte  application  in  all  cases  upon 
an  order  to  show  cause  being  made,  such  seizure  should  be  confined  to  cases  upon  affidavits 
showing  probable  cause  of  the  trader  being  about  to  abscond  or  make  away  with  his  property  ? 
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1S2  MINUTES  of  EVIDENCE  tdktn  before  the  CX)MMISSIONERS 

"SajKokmSomit.      — ^^  previous  answer  partly  answers  this  query.     As  to  the  remainder  of  the  query  I  quke 

^dj^c^^  in  the  provision  suggested — ^bui  I  would  hare  the  seizure  in  all  cases — not  merely  confining 

Iku  John  Nicbob.   it  to  those  where  the  trader  was  about  to  abscond ;  the  immediate  seixure  would  take  it  out  of 
17th  Ja«iary^ld40»  the  debtor's  power  to  make  away  with  the  property. 

1S54.  By  the  present  law^  a  bankrupt  who  has  done  no  act  amounting  to  acquiescence  may 
bring  an  action  at  any  time  (if  not  barred  by  the  Statute  of  Limitatioiis)  against  his  assignees, 
to  try  the  validity  of  the  fiat,  so  a  person  claiaiiiig  adversdy  to  the  assignees^  if  he  has  not  by 
his  conduct,  or  otherwise  admitted  their  title,  may  at  any  time  (if  not  barred  by  the  Statute  of 
Limitations)  bring  an  action  against  them»  and  dispute  the  validity  of  a  fiat,  what  is  your 
opinion  of  this  state  <^  the  law? — I  think  the  absolute  adjudication  of  bankruptcy  should  be 
conclusive  against  the  bankrupt  and  the  petitioning  creditor^  and  that  when  assignees  are 
chosen,  their  title  as  sudi  should  never  be  impeached,  or  the  validity  of  the  fiat  questioned. 

1855.  Do  vou  see  any  objection,  particiUarly  if  the  party  be  allowed  to  show  cause  aeainst 
the  adjudication  in  the  manner  suggested  in  the  previous  query,  in  providing  that  the  adjudi^ 
cation,  if  the  bankrupt  do  not  appe^  against  it  within  a  certain  period,  shouhl  be  conclusive  in 
all  cases  ? — I  see  none.     My  answer  to  the  preceding  question  equally  applies  to  this. 

1856.  Would  you  rather,  in  such  cases,  ccmfine  the  conclusiveness  ii  the  adjudication  to 
the  bankrupt,  and  persons  indebted  to  his  estate,  in  any  action  or  suit  brought  by  an  assignee 
for  a  debt  or  demand,  ibr  which  the  bankrupt  himself  might,  had  he  not  been  adjudged  bank- 

^  rupt,  have  sustained  any  action  or  suit,  or  would  you  confine  it  as  in  the  Irish  Act  6  and  7 
William  IV.  c.  14,  sec.  115,  to  actions  brought  by  the  assignees  where  the  debt  sought  to  be 
recovered  diall  not  exceed  20/.  ? — ^My  answer  to  question  35  equally  applies  to  this.  I  would 
not  limit  it  at  all. 

1857.  Supposing  you  would  omfine  the  conclusiveness  of  the  adjudication  as  above  stated^ 
do  you  see  any  objection,  with  the  view  of  making  persons  who  have  claims  against  assignees 
prosecute  such  claims  without  delay,  in  providing,  that  in  actions  at  law,  or  suits  in  equity^ 
against  an  assi^ee  by  any  other  person,  the  adjudication  should  be  final,  or  that  no  proof 
should  be  required  at  the  trial  or  hearing  of  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy,  unless  the  declaration  be  delivered  or  bill  filed  within  a  certain  pericxi  after  the 
adjudication  be  advertised,  or  cause  of  action,  or  suit  accrue  against  such  assignee,  as  well  as 
requiring  notice  as  now  under  the  90th  and  91st  sections  of  the  6th  Greorge  IV.,  cap.  16,  of 
the  party's  intention  to  dispute  some,  and  which  of  such  matters? — I  think,  as  I  have  before 
said,  that  where  assignees  are  once  chosen,  their  title  ought  in  no  case  to  be  disputed. 

1858.  Mr.  Commitsumer  Law. — ^What  opportunity  would  you  give  to  persons  to  dispute  it, 
as  for  instance,  persons  whose  receipt  of  property  was  impeachame  if  the  bankruptcy  stood, 
but  was  safe  if  there  was  no  bankruptcy  \  what  opportunity  would  you  let  thoee  persons  have  of 
disputing  the  bankruptcy  ? — Of  appearing  at  the  time  appointed  for  the  choice  of  assignees, 
and  giving  notice  of  their  claim  or  their  intention  to  dispute,  but  not  to  allow  the  chmce  of 
assignees  to  be  conduded,  and  then,  at  a  subsequent  period,  to  come  and  dispute  the  bank- 
ruptcy. I  would  give  the  Court  of  Appeal,  hereafter  mentioned,  power  to  decide  at  once  on 
the  objection  to  the  bankruptcy  or  on  its  validity. 

1859.  Whatever  was  necessary  to  give  it  an  indefeasible  character,  you  think,  ought  to  be 
done  before  the  assignees  are  chosen  ? — I  think  so,  because  the  commissioner  would  adjourn 
the  choice,  if  there  were  anything  in  the  shape  of  a  contest  likely  to  arise,  and  it  might  induce 
some  gentlemen  who  now  take  upon  themselves  that  o£Bce  to  forbear  doing  so  if  they  thought 
it  was  to  be  questioned,  but  if  you  at  once  decide  upon  the  validity  of  the  proceedings  you 
remove  objection  and  establish  confidence ;  and  I  thii^  it  a  great  hardship  on  the  assignees  of 
the  bankrupt,  that  at  any  period  of  time  the  title  of  the  assignees  should  be  capable  c?  being* 
disputed,  as  is  the  case  at  present. 

1860.  What  is  your  opinion  of  the  present  law  which  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors  to  tei^y  their  consent  to  his  having  his  certificate  P — I  beg  to 
say,  that  I  decidedly  object  to  granting  any  certificate  whatever,  which  has  for  its  object  the 
absolving  of  the  bankrupt  from  the  payment  of  his  debts.  By  no  means  deprive  creditors  of 
the  benefit  of  ftiture  acquired  property.  It  is  no  credit  to  a  man  to  allow  him  to  let  creditors 
go  unpaid  when  he  has  the  nieans  of  payment.  This  will  check  a  man  from  creating  debts> 
which  is  frequently  done  now  for  the  purpose  of  obtaining  such  a  majority  as  will  give  a  certi- 
ficate, and  will  give  him  an  interest  in  being  prudent,  instead  of  holding  out  a  premium,  as  it 
now  does,  for  speculating  on  credit, 

1861.  Mr.  Comtni^ioner  Law. — Supposing  imprisonment  to  be  totally  done  away  with,  and 
supposing  all  bankrupts,  honest  and  dishonest,  to  have  their  ftiture  property  liable,  on  what 
would  you  rest  the  distinction,  assuming  that  there  ought  to  be  a  distinction  between  an  honest 
and  a  dishonest  bankrupt? — I  see  no  distinction  but  the  subsequent  payment  of  his  debts. 

1862.  What  advantage,  if  any,  would  you  give  to  an  honest  bankrupt  over  a  dishonest 
one  ? — Over  the  dishonest  bankrupt  I  would  give  the  power  of  imprisonment  if  his  accounts 
were  unsatisfactory^  or  if  his  debts  were  contracted  fraudulently;  precisely  the  same  as  in 
fraudulent  cases,  the  Insolvent  Debtors'  Court  has  the  power  of  doin^  now.  I  would  ^ve 
tlie  court  the  power  on  the  final  examination  of  the  bankrupt  of  comnutting  him  for  firaud  or 
other  misccmduct  I  think  the  creditors  ought  to  be  heard  on  the  final  examination,  precisely 
as  they  are  heard  on  the  hearing  of  an  insolvent's  case,  when  the  matter  of  the  schedule  is 
before  the  court — and  then  if  any  party  complained  of  fraud  in  the  contracting  of  debts,  or  the 
committing  of  any  breach  of  trust — in  fact,  of  any  species  of  misconduct  which  the  debtor 
may  be  guilty  of,  I  think  at  the  final  examination  all  those  matters  might  fairly  be  brought 
before  the  court,  and  that  the  court  should  have  the  power  of  committing  the  party  precisely 
as  they  now  have  in  the  insolvency  jurisdiction. 

1862*.  Would  you  give  to  a  bankrupt  who  has  passed  through  his  bankruptcy  honourably 
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and  creditably,  no  advantage  beyond  the  negattre  credit  of  having  avoided  those  penaltiee  ? —       ^^ 

I  would  not ;  because  it  would  be  at  the  cr^itor's  expense  if  he  were  to  be  exonerated  from  

the  payment  of  one  farthing.  Mr.  John  Nichols. 

1863.  Mr.  EUis. — Might  not  there  be  two  descripttonB  of  certificate— one  obtained  by  a  1 7th  January,  1^40. 
person  in  the  Court  of  Bankruptcy,  whose  fiulure  arose  from  mere  misfortune^  and  not  at  aU 

nrom  personal  imprudence  or  improvidence— would  not  you  set  him  free  to  begin  the  world 
again  ? — Under  no  circumstances  would  I  discharge  a  man  fpom  the  payment  of  his  debts.  I 
think  it  is  a  great  injury  on  creditors,  if  by  legal  proceeding  a  man  is  exonerated  from  paying 
2Q«.  in  thepound. 

1864.  Ckaimum. — ^Would  it  in  your  opinion  be  advantageous  to  the  public  that  the  judge 
or  coounissioner  before  whom  a  bankrupt  passes  his  last  examination,  should  have  power  to 
punish  such  bankrupt  by  imprisonment  for  a  limited  time  for  gross  misconduct  or  fraud  ? — It 
would  be  deddedly  advantageous,  as  I  have  before  said. 

1865.  In  your  opinion  is  it  more  advantageous  to  creditors  that  the  property  of  a 
baidcrupt  should  be  administered  under  a  fiat  in  bankruptcy  or  a  trust  deed  ? — I  think  it  cer- 
tainly would  be  more  advantageous  to  creditors  that  the  prcqperty  should  be  administered 
under  a  fiat  in  bankruptcy  than  under  trust  deeds,  the  latter  are  liable  to  be  set  aside  or 
vaca^  on  various  grounds.  The  expences  under  them  are  without  control,  and  the  creditors 
iutve  no  remedy  aninst  the  trustees  for  misconduct,  except  in  equity,  at  an  eoonnous  expense. 

1866.  Do  you  believe  that  trust  deeds  are  more  resorted  to  now  than  formerly,  and  if  so, 
wliat  do  you  believe  to  be  the  cause  ? — ^The  reason  that  trust  deeds  are  more  resorted  to  now 
than  formerly,  I  apprehend  simply  to  be,  because  since  the  passing  of  the  6  Geo.  IV.  c.  16,    . 
they  ape  legalijEed  and  rendered  valid  after  a  certain  time*-fiix  months. 

.  1867.  iC  in  «iy  cases^  a  trust  deed  is  to  be  preferred,  does  that  arise  from  the  expense  of 
proaeonting  a  fiat  in  the  Court  of  Bankruptcy  ? — Where  a  trust  deed  is  preferred,  it  is  pro- 
onbly  from  the  small  number  of  creditors  whose  concurrence  may  be  calculated  on  or  from 
the  BmaM  anount  of  the  creditors^  debts,  or  from  the  smallness  of  the  assets  not  warranting 
the  expense  of  a  bankruptcy. 

1868.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any  and  what  power  over 
the  trustees  under  such  deeds,  and  what  provisions  do  you  reconmiend  for  this  purpose  ? — I 
think  the  Court  of  Bankruptcy  ought  to  have  no  power  over  trust  deeck ;  they  are  private 
arrangements,  voluntarily  entered  into  between  party  and  party,  and  only  binding  those  who 
execute,  and  do  not  preclude  the  other  creditors  from  their  ordinary  reoMdy. 

1669.  Mr.  ConmUsioner  Lmw. — At  present  if  any  -diing  is  done  or  thought  to  be  done, 
wronffly  under  a  trust  deed  for  creditors,  the  party  complaining  must  go  to  the  Court  of  Qian- 
eery  f— Clearly  so ;  it  is  a  breach  of  trust. 

1870.  Would  it  not  be  oonvenient  that  some  power  should  be  given  in  such  matters  to  the 
Court  of  Commissioners  of  Bankruptcy,  as  an  easier  and  cheaper  tribunal  for  administering  a 
subject  eo  analogous,  or  rather  so  identical  with  their  ordinary  business  ? — I  think  that  it 
would  be  difficult  to  allow  a  summary  jurisdiction  to  exercise  a  control  over  that  discretion 
which  trustoee  are  vested  with,  who  consent  to  act  under  trust  deeds ;  in  nmny  instances  the 
recovering  of  property,  the  compromising  with  creditors,  the  sale  and  disposition  of  lands  or 
leases,  or  other  property,  which  may  be  the  subject  matter  of  the  conveyance,  nrast  of  neces- 
sity occupy  a  great  deal  of  the  time  and  attention  of  the  trustee  or  the  solicitor,  who  is  usually 
fiBiployed  en  such  matters,  and  I  think  to  give  a  summary  jurisdiction  over  them,  would  be 
the  means  of  entirely  de^xt>ying  such  trusts.  As  I  said  before,  I  think  they  meoriy  apply  to 
snail  estates,  or  a  large  estate  in  which  there  are  a  small  number  of  credttors. 

1871.  The  question  supposes  that  some  party  applies  for  the  interference  of  the  jurisdic- 
tion ;  as  for  instance,  the  trustees  themselves  on  finding  the  difficulty  of  inquiring  into  the 
debts  too  ffreat  for  their  own  managemeut,  or  that  a  large  number  of  the  creditois  themselves 
shonld  find  the  expediency  of  having  the  assistance  of  the  tribunal  of  bankruptcy? — I  object 
to  any  appeal  to  the  court  proposed  to  be  established,  or  to  the  Court  of  Bankruptcy,  from 
any  of  the  parties,  eonoeiving  that  they  are  bound  by  their  covenants,  and  that  the  tmiinary 
court  for  rendering  such  covenants  availaUe  would  be  the  Court  of  Chancery  as  at  present 
oeastitiifced ;  the  parties  bind  themsekes  by  covenant,  and  repose  a  oonfidenoe  in  eadi  other 
whea  executing  such  a  deed,  which  I  think  ought  to  be  considered  as  final,  and  that  it  is 
only  in  gross  cases  that  any  court  ought  to  interpose  over  parties  so  situated. 

1872.  Chatrman. — Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing 
the  fiat,  and  the  fee  of  2Qf.  paid  into  court  on  the  choice  of  assignees,  and  in  Ueu  thereof  to 
require  the  payment  into  court  of  a  regulated  per  eentage  on  all  property  passing  through 
the  court ;  or  m  what  other  way  do  you  think  it  would  be  desirable  to  regulate  -me  fees  of 
the  eonit,  so  as  not  to  be  a  bnrthen  upon  small  esta;tes  ? — The  hea^y  fees  of  1(M.  paid  on 
iSBuini^  all  fiats,  and  20/.  additional  on  those  worked  in  London,  where  theie  are  assets,  are 
oppressive  and  nnjust.  Why  should  country  fiats  where  there  are  assets  be  exempted  from 
the  201.?  if  all  fiat^  were  eharged  equally,  probably  two  or  three  pounds  would  be  sufficient 
to  produce  the  present  income,  whidi  I  thiak  would  be  much  more  equitable  than  the  present 
mode. 

1873.  Sfao«dd  the  official  assignees  in  your  opinion  be  paid  out  of  a  joiDt  fiind,  or  out  of 
each  estate  ?— Official  assignees  should,  I  think,  be  paid  oat  of  each  estate,  as  at  present. 

1874.  Mr.  CmmwuMtmier  Law. — In  ^vin?  that  answer,  have  you  adverted  to  the  distinc- 
tbn  between  the  proceeds  of  property  with  which  the  official  assignees  have  Iktle  to  do,  and 
dfeepreeeeds  by  me  reeovery  of  debts  which  depends  so  much  upon  their  exertions? — ^That 
is  aneady  Teetad  in  the  commisBioners ;  there  is  no  fixed  commissicm  paid  to  official  aesig- 
aBH;  the  aonomniooers  nay  aUow  such  sum  as  in  each  case  they  think  fit. 
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Examinations.  1875.  You  mean  such  sum  out  of  the  proceeds  of  the  property  ? — ^Yes. 

'  1876.  That  is  out  of  the  proceeds  of  that  particular  estate  ? — ^Yes. 

Mr.  John  Nichois.  1877.  Do  you  not  think  it  is  reasonable  that  inasmuch  as  the  dividend  from  the  sale  of 
17th  January,  1840.  property  is  not  the  result  of  the  official  assignees  exertions,  that  whatever  emoluments  they 
may  derive  by  a  per  centage  out  of  such  funds  should  be  given  to  them  equally,  after  placing 
all  such  funds  together ;  but  that  their  emoluments  from  debts  recovered,  which  depend 
upon  their  exertions,  should  be  on  another  footing  ? — I  think  it  safer  to  allow  the  remuneration 
to  rest  where  it  does,  in  the  discretion  of  the  commissioner  having  charge  of  the  fiat ;  but  I 
think  the  remuneration  in  whatever  way  it  is  made,  ought  not  to  attach  at  all  upon  the  gross 
amount  received,  but  only  on  the  net  assets :  at  present  an  official  assignee  would  take  upon 
the  gross  amount  received  without  reference  to  expenses,  which  I  think  an  unfair  mode  of 
computation. 

1878.  Chatrtnan, — In  your  opinion  ought  the  official  assignee  to  be  liable  for  damages  or 
costs  in  any  action  or  suit  for  any  thing  done  by  him  in  execution  of  the  duties  imposed  upon 
him  as  such  official  assignee  ? — I  think  as  the  official  assignee  has  a  direct  interest  in  every 
estate  where  assets  are  oDtained  or  obtainable,  and  most  frequently,  or  very  often,  such  in^* 
terest  is  more  than  the  dividend  the  creditor  assignee  will  obtain,  the  official  assignee  ought 
to  share  with  the  creditor  assignee  in  the  risk  of  damages  or  costs  in  any  law  proceedings. 

1879.  Mr.  Commissioner  Law. — Do  you  think  it  would  be  expedient  that  an  officer  perform* 
ing  the  duties  an  official  assignee  does  perform,  should  perform  those  duties  not  being  assignee, 
and  not  having  the  title  in  him  ? — I  do  not  think  that  it  would  be  expedient  to  relieve  the  gen- 
tlemen appointed  as  official  assignees  from  being  assignees,  and  representing  the  estate ;  tney 
might  be  accountants  without  the  character  of  assignees,  and  without  Imn^  liable  to  sue  and 
be  sued ;  but  it  is  convenient  in  instances  where  by  tne  inattention  of  an  assignee  to  his  duties,, 
the  commencement  of  an  action,  or  the  doine  many  other  matters  which  properly  belcmg  to 
the  creditor  might  be  delayed,  that  the  official  assignee  should,  in  his  own  maracter,  have 
the  opportunity  to  act  in  the  name  of  himself  and  ms  co-assignee  without  any  heutation :  it 
is  convenient  therefore,  I  think,  that  the  official  assignees'  duties  and  title  should  remain  as 
at  present. 

1880.  Have  you  suffered  by  failures  in  the  country,  or  have  you  had  experience  in  the 
working  of  fiats  of  bankrucpty  in  the  country  ? — I  have  suffered  only  slightly  by  failures  in 
the  country,  and  have  had  very  little  experience  in  the  working  of  fiats  in  the  country. 

1881.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts*  estates  in 
the  country:  if  not,  state  the  grounds  of  your  dissatisfaction,  and  particularly,  whether  the  con- 
stitution of  the  Courts  of  Commissioners  in  the  country— the  uncertainty  attending  those  tribu- 
nals, both  with  respect  to  the  law  and  the  practice — ^the  costs  of  working  fiats  in  the  country — 
the  difficulty  of  access  to  the  proceedings — the  want  of  publicity,  and  th6  checks  attendant 
thereupon — ^the  delay  in  getting  in  the  property — the  safety  of  the  funds  when  collected — the 
time  of  making  dividend^the  number  and  amount  of  the  dividends — the  absence  of  any 
sufficient  motive  to  secure  activity  on  the  part  of  assignees— or  whether  any  and  which  of  the 
above  matters  form  grounds  of  dissatisfaction  ? — I  think  all  these  are  matters  which  require 
considerable  amendment  The  present  system  is  decidedly  defective,  in  requiring  the  attend- 
ance of  solicitors  as  commissioners  of  bankrupt,  in  small  places  where  their  local  associations 
and  influence  must  be  so  great. 

1882.  What  remedies  occtu*  to  you  as  practicable,  for  any  defects  which  you  have  observed 
in  the  administration  of  bankruptcy  in  the  country  ? — ^I  think  the  business  in  bankruptcy  could 
not  be  discharged  by  periodical  circuits,  but  that  local  establishments  should  be  formed  for 
the  purpose  of  disposing  of  bankruptcies  in  various  parts  of  tbe  country ;  but  I  think  any  such 
local  establishments  should  be  subject  to  the  jurisdiction  of  the  metropolitan  court,  as  to  its 
practice,  as  well  as  the  principle  of  allowance  of  costs. 

1883.  What  is  your  opinion  of  the  following  plan  which  has  been  suggested  to  this  Com- 
mission, either  as  a  plan  for  administering  the  law,  both  of  bankruptcy  and  insolvency* 
throughout  England  and  Wales^  in  the  event  of  the  Insolvent  Debtors'  Court  being  abolished, 
or  as  a  plan  for  administering  the  law  of  bankruptcy  only: — ^The  Court  of  Review  to  be 
abolished — to  have  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and 
insolvents,  such  court  to  consist  of  a  certain  number  of  co-ordinate  judges,  some  (as  the 
present  Commissioners)  to  be  stationed  in  London,  others  in  certain  districts  throughout  the 
country,  to  be  determined  upon — the  court  to  have  original  jurisdiction  in  all  matters  of 
bankruptcy  and  insolvency,  subject  to  appeal — the  law  to  be  administered  in  London,  and  in 
such  country-districts,  before  any  one  or  more  of  the  judges  of  the  court,  subject  to  appeal 
from  the  decision  of  any  one  judge  either  in  London  or  in  the  country,  to  three  of  the  judges 
in  London,  and  in  certain  matters  and  under  certain  restrictions,  from  the  three  to  the  Lord 
Chancellor — all  appeals  before  the  three  judges  to  be  proceeded  upon  by  vina  voce  examination 
of  witnesses  (as  now  in  the  sub-division  courts;  unless  the  court  think  it  expedient,  under  special 
circumstances,to  receive  testimony  by  affidavit — appeals  before  the  Lord  Chancellor  to  be  decided 
upon  the  evidence  taken  before  the  three  judges,  and  upon  that  alone,  unless  the  Lord  Chancellor 
think  it  expedient  to  have  further  evidence  by  viva  voce  examination,  or  by  affidavit,  and 
where  further  viva  voce  evidence  is  required  the  Lord  Chancellor  to  remit  the  case  to  the  three 
judges  for  that  purpose  ;^— the  judges  of  the  Court,  sitting  in  London,  or  the  major  part  of 
them,  to  make  general  rules  and  orders  to  be  approved  of  by  the  Lord  Chancellor  for  regulating 
tlie  forms  of  proceedings  and  the  practice  to  be  observed  in  the  court  both  in  London  and  in 
the  country — the  proceedings  before  any  of  the  judges  in  the  country  to  'be  transmitted  to  the 
court  in  London  to  be  records  of  the  court  and  to  be  kept  as  such  among  the  records  thereof^ . 
but  the  solicitors  prosecuting  any  matter  of  bankruptcy  or  insolvency  in  the  country  to  hafe 
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office  copies  of  such  proceedings  in  the  same  manner  as  solicitors  do  now  of  proceedings  in       «       ... 

the  Court  of  Bankruptcy  ?— As  to  the  suggestion,  whether  it  would  be  better  that  the  Court       *^xam»n«w>nf. 

of  Review  should  be  abolished  ;  of  that  there  can  be  but  one  opinion — ^I  should  say  so   Mr.  John  Nichols. 

decidedly.     It  is  at  present  inefficient  and  a  useless  incumbrance  of  the  bankrupt  law  and  17th  January  1840. 

practice,  and  it  would  be  convenient  to  have  one  court  for  the  administration  of  the  laws 

relating  to  bankrupts  and  insolvents ;  such  court  to  consist  of  a  certain  number  of  co-ordinate 

fudges  to  be  stationed  in  London  or  in  certain  districts  throughout  the  country;  the  court  to 

have  original  jurisdiction  in  all  matters  of  bankruptcy  and  insolvency  subject  to  appeal ;  that 

the  law  should  be  administered  in  London  and  in  such  country  districts  before  any  one  or 

more  of  the  judges  of  the  court,  subject  to  appeal  from  the  decision  of  any  one  judge,  either 

in  London  or  the  country  to  three  of  the  judges  in  London,  but  there  I  would  limit  the  appeal ; 

I  would  have  it  go  no  further;  that  the  appeal  before  the  three  judges  should  be  proceeded 

in  bv  viva  voce  examination  of  witnesses,  unless  the  court,  under  special  circumstances,  should 

think  fit  to  receive  testimony  by  affidavit,  which,  in  my  opinion,  it  would  be  convenient  to  do 

in  many  instances;  that  the  judges  of  the  court  sitting  in  London,  or  the  major  part  of  them, 

should  make  such  rules  and  oraers  to  be  approved  of  by  the  Lord  Chancellor  or  the  judges 

of  the  superior  courts  for  regulating  the  forms  of  proceedings  and  the  practice  to  be  observed, 

both  in  London  and  in  the  country,  and  I  also  think  it  would  be  very  convenient  that  the 

proceedings  before  any  of  the  judges  in  the  country  should  be  transmitted  to  the  court  in 

London  to  be  records  of  the  court,  and  to  be  kept  as  such  amon^  the  records,  and  that  the 

solicitor  in  the  country  should  have  office  copies  of  such  proceedings  in  the  same  manner  as. 

solicitors  do  now  of  proceedings  in  tRe  Court  of  Bankruptcy. 

1884.  Mr,  Commissioner  Law. — Do  you  not  think  it  would  be  better  that  the  judge  or 
judges  of  such  a  court  should  have  power  to  regulate  their  own  practice  without  reference  to 
any  higher  tribunal  ? — I  think  the  general  rules  now  made  by  most  inferior  courts  are  subject 
to  the  approbation  of  the  judges  at  Westminster,  which  approbation  is  required  to  be  given 
in  order  that  it  may  operate  as  a  check  against  any  irregularity ;  it  is  merely  to  have  a 
control  over  an  inferior  jurisdiction  that  such  a  reference  is  at  all  necessary,  and  I  think  in 
almost  all  inferior  jurisdictions  the  judges  of  those  courts  are  permitted  by  the  superior  judges 
to  regulate  their  own  practice  without  any  interference.  But  I  think  there  is  no  set  of  regiua- 
tions  which  any  inferior  jurisdiction  might  frame,  which  it  ought  to  object  to  be  approv^  of 
by  the  judges  of  the  superior  courts. 

1885.  Might  not  delay  be  an  objection  of  consequence? — If  the  only  objection  be  the  delay 
of  obtaining  the  fiat  of  a  judge  to  the  rules  of  the  court,  that  I  think  might  be  obtained 
without  any  very  great  inconvenience  or  delay. 

1886.  Might  not  other  matters  for  which  special  commissions  are  now  issued,  such  as  com- 
missions of  lunacy,  commissions  for  assigning  guardians,  for  examination  of  witnesses,  for  taking 
answers,  &c.,  be  advantageously  prosecuted  before  any  one  of  the  judges  of  such  court  ? — I  do  not 
think  it  would  be  prudent  to  encumber  this  court  (I  mean  the  court  to  be  established)  by 
taking  commissions,  such  as  are  usually  now  directed  to  solicitors  or  other  persons  in  difiTerent 
parts  of  the  country. 

1887.  It  has  been  suggested  to  this  commission  that  instead  of  having  local  judges  for  the 
country  districts  it  would  be  more  advantageous  that  the  Law  of  Bankruptcy  for  England  and 
Wales  should  be  administered  in  the  court  in  London  with  the  aid  of  circuits  for  certain 
matters,  and  with  the  power  of  appointing  examiners  where  necessary ;  as  for  instance,  all 
adjudications  of  bankruptcy  and  choice  of  assignees  to  take  place  in  London ;  the  last  ex- 
amination of  bankrupts,  and  audits,  and  dividends,  to  take  place  before  a  judge  on  bis  circuit ; 
and  the  court  to  have  power  to  appoint  «examiners  for  counties  or  districts  for  special  purposes. 
What  is  your  opinion  of  this  plan  and  of  the  relative  merits  of  the  two,  and  state  further  what 
part,  if  any,  of  the  business  under  a  fiat  in  bankruptcy  you  think,  from  your  experience,  could 
be  conveniently  and  efficiently  dispatched  on  circuit: — I  think  it  would  be  impossible  to 
dispatch  the  business  of  bankruptcy  in  the  country,  during  the  periods  of  occasional  circuits, 
and  I  think  it  inconvenient  that  part  of  the  proceedings  in  a  country  bankruptcy  should  take 
place  in  London  and  part  in  the  country.  I  do  not  think  it  would  be  prudent  to  appoint 
examiners  if  you  appoint  local  judges,  unless  imder  special  circumstances,  and  by  the  consent 
of  the  parties,  debtor  and  creditor. 

1888.  Chaii-man, — Are  the  costs  different  in  the  Court  of  Insolvent  Debtors  and  the  Court 
of  Bankruptcy  ? — Yes ;  the  whole  of  the  costs  in  insolvency  on  behalf  of  insolvent  debtors  are 
about  two-thirds  of  the  costs  in  bankruptcy. 

1889.  That  is  the  total  amount? — I  mean  the  individual  amount  of  charges  for  drawing 
briefs,  affidavits,  &c.,  and  for  attendances. 

1890.  They  are  not  so  highly  charged  in  the  Insolvent  Debtors'  Court  as  in  bankruptcy? 
*— No;  the  charges  are,  one  smiling  in' bankruptcy  for  drawing  the  affidavits;  and,  in  tne 
Insolvent  Court,  eight-pence  for  drawing  and  engrossing. 

1891.  The  expense  of  the  Court  of  Insolvent  Debtors  is  defrayed  by  the  country? — 
Yes. 

1892.  Therefore  there  are  no  items  in  any  bills  relating  to  any  of  the  expenses  of  the  court? 
—There  are  official  fees  which  form  the  subject  of  charge  in  the  solicitor  s  bill. 

1893.  What  fees  are  those? — There  is  the  fee  upon  the  taking  out  the  appointment  of 
assignee  and  obtaining  an  order  for  the  appointment — one  shilling  for  the  order — and  8j.  6d. 
for  the  appointment 

1894.  Who  gets  it? — ^The  provisional  assignee  receives  it*  I  do  not  know  if  he  accounts  to 
any  other  for  it. 

1895*  I  believe  there  is  great  difficulty  now  in  a  creditor  compelling  a  debtor  to  commit 
an  act  of  bankruptcy^  supposing  the  debtor  imwilling  from  fraudulent  or  other  motives  ? — 
Yes. 
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ExamiaaUow.  1896.  Would  it  be  very  adranta^eous  if  an  act  of  bankrupt(;y  could  be  committed  and 

— -  acted  upon  speedily  in  spite  of  the  debtor? — Yes,  very  advantageous. 

Mr.  John  Nichols.        jgg^    yfy^^^  should  you  say  to  this  plan,  that  a  creditor  making  oath  that  the  debtor  is 

17th  January,  1840.  indebted  to  hmi  in  a  certain  sum  of  money,  should  have  the  power  of  summoning  that  debtor 

before  a  commissioner  of  bankrupt,  and  asking  him  on  bis  oath  whether  he  owed  the  debt, 

and  if  he  admits  he  owes  it,  and  can  neither  pay  it  or  give  security  for  the  payment  of  it 

within  a  reasonable  time,  that  he  should  be  immediately  adjudged  a  bankrupt.     Do  you  see 

any  objection  to  that  ? — I  am  quite  satisfied,  that  on  the  conmiitting  of  some  such  act  of 

bankruptcy,  or  on  some  immediate  step  being  taken  on  behalf  of  the  creiaitor,  a  speedy  remedy 

against  a  bankrupt's  estate  ought  to  be  established,  the  quicker  decidedly  the  better.     In 

many  instances  where,  by  the  removal  of  goods,  or  the  sale  of  goods  at  a  ruinous  price,  or 

something  else  occurring  that  indicates  a  state  of  unsoundness  on  the  part  of  the  trader, 

reasonable  alarm  is  given  to  the  creditors,  the  moment  that  is  brought  before  a  competent 

court   on   oath,  that    court   ought  to  have  the   power  of  taking  possession    of  the  goods 

instanter. 

1898.  Does  it  appear  to  you  that  would  be  a  beneficial  mode  of  proceeding  ? — Yes. 

1899.  If  the  debtor  should  deny  the  debt  on  his  oath,  that  the  creditor  should  proceed 
to  prove  it  in  another  court  ? — I  think  the  same  court  that  first  took  cognisance  of  the 
creditors  claim  should  have  power  to  decide  upon  the  validity  of  the  debt.  I  think  it  would 
be  cpnvenient  that  the  same  jurisdiction  that  is  competent  to  receive  the  creditor's  complaint 
should  have  power,  after  hearing  the  bankrupt,  to  decide  upon  the  case ;  it  might  be  subject 
to  investigation  afterwards.  It  is  in  the  same  way  that  a  judge  now  decides  upon  the  affidavit 
of  a  creditor,  showing  a  valid  debt,  and  that  a  party  is  about  to  abscond,  he  acts  upon  that 
ex  parte  evidence,  but  does  not  preclude  the  party  from  contesting  its  propriety  afterwards. 
In  the  one  case  the  security  of  the  person  is  obtained  by  such  an  ex  parte  proceeding  before  a 
judge,  and  that  ought  to  be  the  case  here  in  order  to  secure  property. 

1900.  Mr.  Commissioner  Law. — Do  you  perceive  there  would  be  a  danger  of  such  a  prin- 
ciple being  abused  by  parties,  not  really  intending  a  bankruptcy,  taking  those  steps  in  order  to 
obtain  the  commissioner's  opinion  upon  a  legal  claim  ? — I  think  the  mere  curiosity  of  taking 
the  commissioner's  opinion  on  a  le^l  claim  would  seldom  arise,  but  in  case  of  any  such  abuse 
I  think  the  commissioner  ought  to  nave  the  power  of  awarding  such  damages  or  compensation 
to  the  party  as  he  should  think  fit.  I  have  stated  that  I  think  the  adjudication  of  the  bank- 
rupt should  be  made  ex  parte,  and  at  the  present  moment,  and  inmiediately  upon  that 
adjudication  a  messenger  should  seize  the  property,  but  that  no  public  notification  of  the 
bankruptcy  should  take  place  till  the  bankrupt  had  had  an  opportunity  of  showing  cause 
against  it,  and  my  opinion  is,  if  good  cause  was  shown  against  it,  the  commissioner  should 
have  the  power  to  award  such  damages  for  the  injury  done  to  the  debtor,  as  he  should  think 
fit,  decidedly  visiting  the  creditor  with  the  costs  he  had  put  the  other  party  to,  and  also 
compensation  for  the  loss  of  time  and  inconvenience  the  debtor  had  sustained  m  showing  this 
sufficient  cause. 

1901.  You  are  aware  of  the  Act  upon  bankruptcy  passed  last  year,  by  which  a  creditor 
proceeds  by  affidavit  sworn  in  the  Court  of  Bankruptcy,  and  invites  the  debtor  to  give  him 
security  before  a  commissioner  of  bankrupt  ? — Yes,  I  am. 

1902.  Do  you  not  consider  that  that  enactment,  in  some  measure,  recognizes  the  principle 
of  notice  to  the  bankrupt,  inasmuch  as  he  is  invited  to  the  alternative  of  either  paying;  or 
satisfying  or  securing  the  particular  creditor,  or  of  baring  proceedings  taken  to  make  him  a 
bankrupt  ? — Yes  ;  but  I  consider  that  this  Act  merely  gives  a  new  mode  of  creating  an  act  of 
bankruptcy,  and  is  not  intended  as  a  notice  to  creditors  that  the  debtor  would  he  made  a 
bankrupt;,  because  it  is  not  imperative  upon  the  creditor  to  follow  it  up  by  woiiiing  a  bank- 
ruptcy, and  it  is  often  done  to  induce  a  settlement  of  his  debt 

1903.  Must  not  every  debtor  served  with  such  a  notice  adopt  it  as  an  intimation  that  he 
must  either  satisfy  or  secure  that  debt  or  submit  to  bankruptcy  ? — If  the  debtor  does  not 
satisfy  or  seciu^  the  debt  he  will  be  liable  to  have  a  fiat  in  bankruptcy  issued  against  him, 
but  there  is  no  compulsion  upon  the  creditor  to  follow  up  the  notice  by  issuing  a  fiat. 

1904.  But  where  bankruptcy  is  intended,  it  does  give  notice  does  it  not,  to  the  party  whom 
it  is  sought  to  make  a  bankrupt? — No  doubt;  but  if  tlie  intention  was  bond  fide  to  make  the 
man  a  bankrupt,  I  think  one  of  the  worst  features  in  the  present  law  is  that  which  requires 
you  to  give  the  man  twenty- one  days'  notice  of  your  intention  to  make  him  a  bankrupt,  because 
it  would  enable  a  fraudulent  bankrupt  to  make  such  arranj^ements  for  the  transfer  and  disposal 
of  his  property  as  would  be  an  absolute  injury  to  his  creditors. 

1805.  What  do  you  think  of  two  or  three  days'  notice  ? — I  think  there  should  be  no  notice. 

1906.  Chairman. — ^A  man  coming  and  making  oath  to-day  and  baring  a  summons  to- 
morrow ? — Instantaneously.  I  would  have  the  application  ex  parte  to  a  commissioner  and 
the  moment  sl  prima  facie  case  of  debt  was  made  out,  and  that  an  act  of  bankruptcy  had 
been  committed,  the  messenger  should  take  possession,  without  any  provious  notification,  then 
let  the  debtor  have  opportunity  of  showing  cause,  and  that  on  the  instant.  If  the  mes- 
senger was  sent  in  at  twelve,  the  debtor  should  have  an  opportunity  of  coming  to  the  court, 
and  at  two,  or  as  early  as  possible,  to  show  cause  why  he  should  not  be  made  a  bankrupt 
absolutely,  or  why  the  messenger  should  not  be  withdrawn ;  but  t31  both  parties  were  heard 
I  think  the  debtor's  effects  ought  to  be  protected,  so  as  to  prevent  renaoval  after  notice  of  the 
conditional  bankruptcy. 

1907.  Jfcfr.  Ellis. — Your  experience  has  probably  taught  you  that  persons  obtain  goods  on 
credit  for  an  extended  period? — Yes. 

1908.  And  until  the  debt  is  due  the  creditor  cannot  come  before  the  court  and  make  oath 
that  any  debt  is  due  to  him  ? — Yes,  that  is  sa 

1909.  Though  he  may  see  the  indiridual  so  trusted  with  his  property^  wasting  it  or  selling 
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it  at  a  loss  in  order  to  make  a  purse  preparatory  to  leaving  the  country,  do  you  think  that  is      Bxanmnfems. 

a  state  of  things  that  ought  to  exist  ? — No,  that  is  my  reason  for  wishing  to  attach  the  

property  instanter,  and  to  postpone  the  public  notification  of  the  bankruptcy  until  both  parties    ^*  J^h**  Nididi. 
naTO  been  heard.  1 7th  Janmuy,  1840. 

1910.  You  would  suggest,  in  the  case  of  a  party  having  been  entrusted  with  goods, 
whether  the  period  for  the  payment  had  arrived  or  not,  if  the  creditor  had  good  reason  to 
believe  that  the  party  intended  fraud,  and  was  disposing  of  them  for  less  than  he  had  agreed 
to  pay,  he  should  have  some  power  to  restrain  him  and  take  possession  of  has  eflFects,  and 
prevent  a  fraud  being  committed  ? — I  would  even  go  so  far  as  that — ^because  the  proceedings 
of  the  creditor  towanis  the  fiat  are  not  for  his  own  benefit,  and  where  a  party  would  run  the 
risk,  for  I  would  impose  a  penalty  such  as  the  court  should  adjudicate  for  the  loss  the  party 
might  sustain  by  any  false  claim  of  that  sort,  if  a  man  would  run  the  risk  of  payiug  sucn 
penalty  he  should  have  every  facility  of  taking  possession  of  the  debtor's  effects,  and  of  pre- 
venting, if  possible,  a  fraud  being  committed  against  the  creditors. 

191 1.  Mr.  Commissioner  Law, — Do  you  agree  in  one  main  point  of  Mr.  Ellis's  question,  that 
a  party  whose  debt  is  not  yet  due,  whether  secured  by  a  negociable  instrument  or  not,  should 
be  allowed  to  be  a  petitioner  for  the  bankruptcy  ? — Yes,  for  this  reason,  that  he  is  not  only 
taking  a  proceeding  that  will  benefit  himself,  but  benefit  the  creditors  and  other  persons ;  he 
is  preserving  a  dividend  therefore  for  the  whole  creditors  of  the  party.  I  think  wherever 
a  man  is  committing  a  fraud,  or  intending  to  commit  a  fraud,  if  you  can  by  his  acts  judge  of 
his  intentions,  there  ought  to  be  a  power  in  the  creditor  of  immediately  seeking  some  relief, 
and  I  know  of  no  better  than  that  Ihave  pointed  out,  that  of  an  immediate  apphcation  laying 
a  foundation  on  oath  for  the  interposition  of  some  court  of  jurisdiction  and  then  laying  bold  of 
the  property. 

1912.  Do  you  not  think  that  the  petitioner,  whose  debt  is  not  due,  should  be  required  to  - 
show  something  more  in  the  conduct  of  the  debtor  in  order  to  justify  the  bankruptcy,  than 
any  party  whose  debt  is  due  ? — No,  I  think  not ;  both  are  the  same ;  if  goods  are  obtained 
upon  credit  and  the  credit  is  not  expired,  the  mere  time  of  payment  is  a  matter  of  convenience 
to  the  debtor,  but  the  debt  remains  the  same,  and  the  security  of  the  goods  ought  equally  to 
be  protected,  and  that  they  will  not  be  fraudulently  made  away  with,  whether  the  day  of 
payment  has  arrived  or  will  not  arrive  for  some  weeks  to  come. 

1913.  Is  there  not  this  difference,  that  where  the  credit  has  expired,  the  refusal  to  pay  is  a 
test  of  insolvency,  and  may  therefore  constitute  an  act  of  bankruptcy,  but  where  the  credit 
has  not  expired,  that  may  not  be  the  case  ? — Yes ;  but  in  tlK>se  cases  the  fraudulent  disposition 
of  the  goods  is  the  question  to  be  looked  at,  because  I  appreliend  it  is  not  intended  for  one 
moment  to  give  the  party,  whose  debt  is  not  due,  the  power  of  makings  a  man  a  bankrupt, 
nnless  upon  the  ground  of  fraud.     My  impression  of  the  tendency  of  the  question  and  my 

answer  was,  that  the  creditor  whose  debt  was  not  due,  might,  if  he  saw  any  fraudolent  conduct  ^ 

in  the  removal  of  goods,  the  disposal  of  goods,  the  selling  at  a  sacrifice,  or  in  any  way  preparing 
for  the  disposal  of  the  goods,  that  he  might  on  behalf  of  himself  and  other  creditors,  though 
his  debt  was  not  due,  come  and  make  a  summary  complaint,  if  he  was  ready  to  run  the  risk 
of  paying  the  penalty  if  his  debt  and  complaint  was  not  established. 

1914.  Then  you  allow  that  a  requisite  of  something  of  that  sort  ought  to  be  established 
when  the  party  applying  for  tlie  bankruptcy  is  one  whose  debt  is  not  due  ? — Certainly. 

1915.  Do  you  not  think  that  it  ought  to  be  the  same  whether  he  holds  a  bill  not  payable 
or  holds  none  ? — If  he  held  security  from  another  person  probably  he  ou^ht  not  to  be  allowed 
a  double  privilege,  because  where  a  tradesman  taikes  the  security  of  a  tnird  person  1  appre- 
hend then  he  has  no  right  to  resort  to  his  first  pririlege  of  retaking  his  goods,  because  there 
would  be  that  new  tangible  security — a  security  he  believed  to  be  valid,  but  that  is  not  the 
ordinary  course  of  dealing. 

1916.  I  did  not  mean  to  apply  it  to  any  such  object? — If  he  merely  takes  the  bill  of  the 
party,  I  apprehend  that  to  be  no  security;  the  mere  taking  the  bill  of  the  party  I  apprehend 
makes  no  difference,  because  that  is  no  available  security. 

1917.  Chairman. — Have  you  any  further  suggestions  to  make? — No,  I  have  not. 

1918.  Mr.  Commissioner  Law. — I  need  scarcely  ask  you  whether  there  is  or  is  not  a 
facility  of  doing  the  business  relating  to  an  insolvent  debtor's  estate  before  a  commissioner 
by  a  summons  ? — ^Yes,  very  great,  and  a  great  deal  of  business  is  done  in  that  way.  I 
believe  a  considerable  proportion  of  the  prejudice,  if  I  may  so  call  it,  that  exists  with  regard 
to  some  professional  houses  in  the  city,  arises  from  their  ignorance  of  the  practice  of  the 
Insolvent  Debtors'  Court.  I  have  read  the  evidence  of  two  gentlemen  on  the  subject,  and  I 
am  quite  sure  if  they  were  better  acquainted  with  the  practice  of  that  court,  their  statements 
would  not  have  been  made.  There  is  a  power  given  to  the  commissioners  out  of  court  to  hear 
summonses,  I  believe  almost  upon  every  point,  and  I  know  it  is  frequently  done.  With 
regard  to  assignees  and  questions  arising  after  adjudication,  very  frequent  reference  to  a 
commissioner  is  made  ;  such  a  proceeding  is  attended  with  no  expense  to  the  creditor;  there 
is  no  necessity  to  apply  by  counsel  or  to  procure  them  to  attend  on  any  such  investigations. 
The  most  important  part  of  the  inquiry  which  an  insolvent  debtor's  estate  is  subject  to  arises 
before  the  commissioners  out  of  court  It  is  by  no  means  necessary,  in  many  instances, 
to  employ  counsel,  though  many  gentlemen  unacquainted  with  the  practice  do  make  their 
applications  by  counsel,  and  create  an  expense  that  is  perfectly  unnecessary.  Application  to 
a  oonmiisBioner  out  of  court,  and  there  generally  is  one  and  sometimes  two  sitting  for  chamber 
business,  greatly  facilitates  the  administrations  of  estates,  as  is  very  well  known  to  the  prac- 
titioners in  that  court,  although  not  to  many  gentlemen  more  conversant  with  the  bankrupt 
law,  and  whose  knowledge  of  the  practice  is  more  directed  to  the  Court  of  Bankruptcy  than 
to  the  other  court 

[The  Witness  mtkdrew.] 
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Examinations. 
Charles  Sturgeon. 

iTth  January,  1840. 


Charles  Sturgeon,  Esq.  was  examined  as  follows : — 

'  1919.  Chairman. — ^You  are  a  barrister  and  have  considerable  practice  before  the  Court  of 
Insolvent  Debtors  as  well  as  the  Court  of  Bankruptcy  ? — I  have  had  practice,  but  I  do  not 
like  to  use  the  word  "  considerable." 

1920.  Have  you  been  furnished  with  a  number  of  questions  ? — Yes,  I  have  just  been  fur- 
nished with  them  a  few  hours  ago. 

1921 .  Have  you  any  suggestions  to  offer  to  the  commissioners  in  relation  to  them  ? — I  do 
not  know  how  to  offer  any  suggestions,  unless  I  take  the  questions  as  they  stand.  The  first 
question  is,  **  whether  it  would  be  advantageous  to  the  public  that  there  should  be  one  court 
for  the  administration  of  the  laws  relating  to  bankruptcy  and  insolvent  debtors,  or  that  the 
jurisdictions  should  be  distinct  as  at  present."  My  opinion,  which  is  founded  upon  practical 
experience,  is,  that  it  should  be  distinct  as  at  present,  inasmuch  as  you  have  to  deal  with  two 
distinct  classes  of  persons,  with  but  a  few  exceptions.  The  law  of  the  Insolvent  Court  is  very 
severe,  and  in  some  cases  would  be  very  hard  if  applied  to  an  unfortunate  trader.  I  am 
aware  that  an  inferior  class  of  traders,  or  those  who  have  not  a  suflScient  sum  to  pass  through 
the  Court  of  Bankruptcy  often  have  their  affairs  investigated  in  the  Court  for  the  Relief  of 
Insolvent  Debtors,  but  I  do  not  think  that  they  very  often  sustain  any  great  injury,  for  among 
that  class  there  frequently  arise  very  flagrant  cases  of  concealment  of  property,  at  the  same 
time  I  think  there  are  many  of  those  who  ought  (when  they  have  sufficiently  satisfied  the 
commissioners)  to  receive  the  same  kind  of  protection  for  their  future  acquired  property,  as 
persons  who  undergo  the  process  of  bankruptcy  do  by  means  of  a  certificate,  but  I  would 
extend  that  only  to  traders.  I  do  not  see  how  the  two  jurisdictions  could  be  united, 
because  the  process  of  one,  the  Insolvent  Court,  partakes  so  much  of  the  nature  of  a  criminal 
proceeding,  as  well  as  the  severe  cross  examination  often  had  recourse  to,  that  it  would  be 
almost  impossible,  and  certainly  impolitic,  to  apply  it  to  the  cases  of  bankers  becoming  bank- 
rupt or  many  other  traders  in  tne  more  extensive  branches  of  trade.  I  think  what  are  called 
the  penal  clauses  in  the  Insolvent  Debtors'  Act,  though  they  really  are  not  penal  clauses  (for 
a  judgment  is  never  given  in  the  nature  of  a  commitment,  but  more  in  the  nature  of  a 
withholding  the  release  until  such  a  time  for  the  satisfaction  of  the  debt)  are  very  beneficial 
in  discovering  concealed  property — especially  the  practice  resorted  to  often  after  hearing  by 
the  insolvent  commissioner  adjourning  the  case  without  delivering  a  judgment,  until  such  a 
sum  of  money  as  he  perceives  has  been  fraudulently  made  away  with  be  restored.  I  should 
say  nineteen  cases  out  of  twenty  I  have  seen,  and  some  I  have  been  personally  concerned  in, 
opposing  parties,  have  invariaoly  produced  the  restoration  of  the  money  often  before  the 
commissioners  leave  the  town.  I  do  not  know  that  I  can  suggest  anything  more  upon  that 
subject,  except  that  the  process  in  bankruptcy  would  not  be  sufficiently  stringent  for  the  cases 
I  have  alluded  to. 

1922.  Mr.  Commissioner  Law. — ^Will  you  go  on  to  the  other  questions? — ^This  second 
question  seems  to  have  been  embraced  in  my  answer — in  &ct,  my  answer  to  the  third  is  also 
included  in  what  I  have  stated,  because  I  do  not  see  my  way  clear  to  such  an  union  as  is 
contemplated  by  the  three  first  questions.  I  will  take  it  in  this  way.  The  cases  in  bank- 
ruptcy have  from  time  immemonal  been  administered  by  men  who  practice  in  the  Courts  of 
Equity,  and  the  law  altogether  seems  more  founded  upon  the  practice  of  that  court  than  of 
any  other ;  therefore  the  practitioners,  both  counsel  and  judges,  who  preside,  would  in  my 
opinion,  be  taken,  to  use  a  seafSeuing  expression,  out  of  their  latitude.  I  should  confine 
my  remark  more  to  the  barristers  practising  before  it  The  bar  employed  by  one  being 
mostly  chancery  men,  would  certainly  not  without  great  addition  to  their  practice  in 
another  way,  be  competent  to  investigate  many  of  the  cases  that  come  before  the  Insolvent 
Commissioners.  For  instance,  if  I  had  a  case  in  chancery  I  might  retain  Mr.  Knight  Bruce 
or  Mr.  Pemberton,  but  I  certainly  should  not  ask  the  assistance  of  those  gentlemen  at  the 
Old  Bailey— and  I  know,  from  practical  experience,  that  there  is  more  difficulty,  or  as  much, 
in  the  cross-examination  of  an  insolvent,  as  there  ever  is  in  any  criminal  case  in  which  a 
counsel  may  be  employed.  Here  are  questions  No.  5,  and  6. — I  may  say  I  do  not  know 
many  cases,  or  any  that  have  come  before  the  Insolvent  Debtors'  Court,  where  a  better  divi- 
dend would  have  been  obtained  by  making  the  party  a  banknipt,  but  I  think  I  remember 
cases,  where,  if  upon  the  conmiissioners  perceiving  that  the  parties  appeared  to  be  concealing 
property,  or  fraudulently  making  away  with  it,  a  better  dividend  might  have  been  obtained, 
if  handed  over  to  the  Insolv^it  I^btors'  Court  to  be  dealt  with.  I  think  the  fear  of  an  adverse 
judgment  by  the  Insolvent  Commissioner  operates  very  much  in  preventing  concealment; 
this  power  might  be  beneficially  extended  to  bankruptcy.  Then  here  is  a  question  with 
respect  to  adding  more  acts  of  bankruptcy— I  have  not  certainly  thought  upon  that  subject, 
but  the  impression  upon  my  mind  is,  that  it  would  be  a  bad  thing  rather  for  commerce  to 
make  the  acts  of  bankruptcy  numerous  and  complicated,  and  might  often  be  used  by  rival 
competitors  in  trade  as  tlie  means  of  oppressing  another. 

1923.  Chairman. — Would  you  think  it  desirable  that  the  law  should  allow  a  trader  himself 
to  be  examined  as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication  ? — I  think  it 
would  not  be  desirable.  I  have  never  found  any  difficulty  in  consultation  where  a  bank- 
ruptcy has  been  to  be  defended  before  the  Court  of  Review,  in  getting  any  evidence  from  the 
bankrupt  himself  to  bolster  up  an  act  of  bankruptcy,  and  where  the  examinations  do  take 
place,  it  is  £enerally  in  those  cases  where  a  man  in  collusion  with  the  petitioning  creditor  is 
anxious  to  obtain  a  release  fro^i  his  liabilities,  which  he  can  attain  only  under  the  Bankrupt 
Law.     I  have  not  thought  of  Question  11,  with  respect  to  the  effect  of  the  2,  &  3  Victoria. 

1923*.  In  your  experience,  do  traders  become  bankrupts  by  their  own  consent  generally  ?— 
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As  far  as  my  experience  goes,  I  should  say  the  majority  of  traders  do  become  bankrupts      ExaminationSft 
with  their  own  consent — that  where  they  do  not,  we  have  disputed  acts  of  bankruptcy,  and  '— 

trading,  and  all  the  other  requisites,  the  investigation  of  which  forms  a  great  portion  of  the  Charl^Sturgeon, 

business  of  the  Court  of  Review.  ^  ^^' 

1924.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a  1^"*  Jft^^wy*  1840. 
person,  who  is  unable^to  pay  his  debts  in  Ml  to  be  divided  rateably  amongst  his  creditors  by 

an  inmiediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors  ? — I  think  there  could  be  no  harm  in  such  a 
process,  but  there  would  be  great  difficulty  in  obtaining  it.  If  it  were  not  a  very  delicate 
proceeding  altogether,  without  much  publicity,  parties  would  be  very  unwilling  to  avail 
themselves  of  it ;  if  it  be  a  secret  proceeding,  it  may  be  the  means  of  opening  a  door  to  much 
fraud,  and  yet  it  does  seem  desirable  that  there  should  be  some  process  (what,  I  am  not  able  ^ 
myself  to  suggest)  to  enable  a  man  in  a  state  of  insolvency  to  make  over  his  effects ;  the 
usual  way  now  is  by  a  meeting  of  creditors. 

1925.  Do  you  think  that  the  law  should  allow  a  party,  who  is  in  debt  not  arrested,  and 
not  a  trader,  to  seek  the  benefit  of  a  cesno  bonorum,  where  there  are  no  bona  to  be  ceded  ?— 
I  should  think  not — upon  the  same  principle  that  I  would  not  unite  the  insolvency  and  bank«^ 
ruptcy — for  this  must  clearly  comprehend  the  case  of  a  person  who  having  nothing  left  to 
give  over  to  his  creditors,  merely  comes  before  the  court  for  the  purpose  of  getting  discharged 
entirely  from  all  his  debts.  I  think  the  Insolvent  Law  as  it  at  present  stands,  is  the  tribunal 
he  should  apply  to. 

1926.  By  the  Act  1  &  2  Victoria,  cap.  110,  for  abolishing  arrest  on  mesne  process,  except 
in  certain  cases,  more  effectual  remedies  were  given  to  judgment  creditors,  so  that  a  judgment 
creditor  may  now  get  all  the  lands,  tenements,  and  hereditaments  of  his  debtor  under  an  elegit ; 
he  may  also  take  in  execution  any  money  or  bank  notes,  checks,  bills  of  exchange,  bonds,  special- 
ties, or  other  securities  for  money  of  his  debtor,  and  sue  in  the  name  of  the  sheriff  for  the  amount. 
Judgments,  if  registered,  are  a  charge  upon  the  real  estate  of  a  debtor  present  or  future,  and 
government  stock  and  shares  in  any  public  company,  may  be  charged  by  order  of  a  judge, 
on  application  of  a  judgement  creditor.  Having  the  further  remedies  here  stated,  do  you 
think  it  desirable  that  a  judgment  creditor  should  have  the  power  of  taking  the  person  of  his 
debtor  in  execution,  except  by  order  of  a  judge  upon  affidavit  of  probable  cause  for  believing 
that  the  debtor  is  about  to  abscond  ? — I  do  not  see  any  sufficient  reason  for  altering  the  law 
as  established  by  that  Act 

1927.  These  additional  remedies  being  given  to  judgment  creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery  by  this 
species  of  duress  of  some  property  concealed? — I  think  in  addition  to  the  discovery  of 
concealed  property,  this  limited  duress  operates  very  beneficially  as  a  check  to  extravagance 
and  fraud.  The  next  question  is  answered  by  that,  I  think  it  has  really  the  effect  of  making 
men  pay  their  debts,  and  the  sanie  as  to  Question  19. 

1928.  Are  you  acquainted  with  the  operation  of  Courts  of  Requests,  and  is  it  your  opinion 
that  they  should  be  abolished  ? — I  am  not  much  acquainted  with  the  operation  of  the  courts 
of  Requests.  I  believe  the  power  of  imprisonment  that  they  have,  operates  very  beneficially 
in  inducing  settlements,  even  in  those  courts. 

1929.  Would  it,  or  would  it  not,  in  your  opinion,  be  better  for  the  purpose  of  procuring 
payment  through  the  medium  of  some  property  concealed,  that  a  judgment  creditor  should 
have  the  power  of  bringing  his  debtor  in  a  summary  way  before  a  proper  tribunal  for  ex- 
amination as  to  his  property,  and  giving  such  tribunal  a  power,  in  the  event  of  his  answers 
not  bdng  satisfactory,  to  imprison  the  debtor  until  he  answered  to  the  satisfaction  of  the  court, 
or  satisfied  the  judgment? — I  think  this  would  be  beneficial  in  many  cases,  but  it  would 
require  to  be  guarded  with  ail  the  due  formality  of  notice  to  the  person  so  to  be  brought 
before  the  court,  that  he  may  not  be  surprised. 

1930.  Do  you  think  it  more  to  the  advantage  of  the  creditor,  that  the  debtor  being  in 
prison  at  his  suit  should  be  the  petitioner  for  relief  a^inst  the  general  law,  and  have  to  show 
nis  title  to  the  indulgence,  or  that  the  onus  should  lie  on  the  creditor  of  proving  matter  to 
justify  a  criminal  commitment  ? — I  think  the  law  as  at  present  established  is  better — that  a 
man  should  apply  himself  for  the  indulgence — and  here,  the  creditor  can,  by  giving  notice  four 
days  previous,  always  oppose  the  discharge — ^which  notice  of  opposition  very  often  induce^ 
parties  to  come  out  without  taking^  what  is  called  the  Benefit  of  the  Act  at  all — ^whereas  it 
might  be  a  very  difficult  thing;,  it  the  onus  of  proving  the  case  were  always  thrown  upon  the 
creditor,  who  cannot  be  acquainted  in  many  instances  with  what  induced  the  debtor  to  incur 
the  debt.  The  debtor  himself,  from  knowing  he  has  acted  fraudulently,  and  seeing  notice 
of  opposition,  the  extent  of  which  he  cannot  foresee,  is  often  induced  from  the  dread  of  conse- 
quences to  pay  his  debts  without  having  recourse  to  the  process  at  all. 

1931.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process  has 
been  beneficial  or  not  to  creditors  ? — I  think  it  has,  for  the  facilities  of  acquiring  a  judgment 
are  very  great,  and  debtors  are  seldom  proceeded  against  to  judgment,  unless  there  be  some- 
thing iu  the  case  that  warrants  the  creditor  in  pressing,  whereas,  I  believe,  arrest  upon  mesne 
process  was  often  resorted  to  in  former  days  by  parties  whose  demands  were  by  no  means 
Just,  and  used  as  an  engine  for  extortion. 

1932.  Is  it,  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in 
bankruptcy,  that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders 
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Kxtminations        ^  eflGjcts  that  have  been  produced  from  the  want  of  it,  and  I  am  confident,  thad:  it  has  a 

beneficial  tendency  in  facilitating  the  dispatch  of  business  in  any  court,  that  there  shonld  be 

Chasles  Sturgeon,   a  power  over  all  practitioners  in  it,  and  all  parties  present. 

Esq.  1933.  By  the  present  practice,  when  a  creditor  wishes  to  make   a  man  a  bankrupt,  he 

17th  Jftnuary,  1840.  makes  an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  and 
executes  a  bond  to  the  Great  Seal  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ; 
upon  this  a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a 
fiat,  whereupon  ^  fiat  is  signed  by  the  Lord  Chanodlor,  and  issued  as  of  course.  In  your 
opinion,  is  there  any,  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the 
Lord  Chancellor  to  authorise  the  creditor  to  prosecute  his  complaint  f-^Hiis  question  refers 
to  the  issuing  of  the  fiat ;  I  am  not  aware  of  the  object  of  the  question. 

1934.  Whether  the  expense  of  the  fiat,  and  all  the  proceedings  upon  it,  are  not  useless  ? 
Take  the  next  question  with  it. — ^That  a  writ  of  summons,  or  something,  should  be  substi- 
tuted? 

1935.  Yes. — I  should  say  certainly,  if  the  Court  can  spare  the  money,  because  the 
bond  to  the  Lord  Chancellor  is  a  mere  formality — it  is  seldom  or  never  assigned ;  and  if  it 
were,  would  not  be  a  compensation  to  the  party  injured.  I  think  the  change  would  be  very 
beneficial ;  it  would  be  the  saving  of  much  expense. 

1936.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  com- 
missioner, who  adjudicates  the  bankrupt-cy,  should  have  jurisdiction  to  d^ide  upon  all  mat- 
ters in  bankruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided 
by  the  Court  of  Rie\  iew,  subject  to  appeal  ? — Does  that  question  apply  to  the  administration  in 
the  present  practice  ? 

1937.  Yes ;  to  give  the  jurisdiction,  in  the  first  instance,  entirely  to  the  judge  of  the 
Court  of  Bankruptcy,  liable  to  appeal  to  some  other  court ;  every  thin^  done  by  the  Court  of 
Review  to  be  within  the  jiuisdiction  of  the  Court  of  Bankruptcy? — I  see  no  objection  to  the 
judge  of  the  Court  of  Bankruptcy  hearing  those  cases,  subject  to  an  appeaL 

1938.  As  now  constituted,  does  it  not  require  that  the  person  who  now  presides  as  com- 
missioner or  judge  in  bankruptcy,  should  be  well  skilled  in  all  parts  of  the  law  ? — Yes. 

1939.  Do  not  very  nice  points  of  law  come  before  them? — Yes,  certainly ;  but  how  could 
this  be  carried  out  in  the  country  ? 

1940.  If  there  are  resident  local  commissioners,  the  same  thing  might  be  done? — lam 
opposed  to  an  appeal  to  the  Lord  Chancellor,  or  the  other  Courts  of  Equity.  I  apprehend 
this  question  supposes  the  abolition  of  the^  Court  of  Review? 

1941.  Mr.  CcmmissioHer  Holroyd. — ^No;  but  that  the  commissioners  shotdd  exercise  their 
jurisdiction  in  matters  of  bankruptcy,  subject  to  appeal  to  some  other  court  ? — I  think  it 
would  be  a  great  saving  of  expense  in  many  instances,  and  in  London  there  could  be  no  objec- 
tion ;  but  the  appeal  Miould  be  to  some  other  court  than  the  Courts  of  Equity.  I  found 
my  opinion  from  having  reported  in  the  Court  of  Review,  from  its  first  establishment,  and  I 
feel  convinced  that  the  cases  brought  before  that  court  could  not  be  again  heard  before  any  of 
the  Courts  of  Chancery,  without  adding  considerably  to  their  present  arrear  of  busine^,  and 
creating  such  delay  between  the  presentment  of  the  petition  and  the  time  of  the  final  hearing, 
as  would  render  it  very  often  a  good  speculation  on  the  part  of  persons  unwilling  to  deliver  up 
property,  to  run  the  risk  of  all  costs  for  the  advantages  of  the  delay.  Before  the  establishment 
of  the  Court  of  Review,  nothing  was  more  frequent  than,  when  assignees  could  have  lai^ 
sums  of  money  in  their  hands,  to  get  up  some  httie  point  for  dispute,  and  it  often  happened 
that  a  fund  was  left  there,  possibly  for  twelve,  or  fifteen,  or  eighteen  months,  and  sometimes 
two  years ;  the  very  use  that  could  be  made  of  the  money  during  that  time  being  a  sufficient 
inducement  to  the  party  holding  it,  to  incur  all  the  responsibility  or  liability  to  costs.  There 
might  not  be  many  cases  of  that  kind  occur  under  the  present  system,  with  official  assignees; 
but  suppose  the  London  system  to  be  extended  to  the  country,  and  the  old  commissiotts, 
which  have,  in  many  cases,  been  very  badly  administered,  become  the  subject  of  investigation, 
it  would  invariably  be  worth  the  while  of  almost  any  person  called  upon  to  aooount,  to  raise 
some  point  of  law  for  the  purpose  of  delay. 

1942.  Would  it,  in  your  opinion,  be  desirable  that,  in  cases  of  appeal,  the  appellant  should 
give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  also  for  the  costs  ? — I  tiunk 
he  should ;  they  do  in  the  Court  of  Review  very  often  refuse  to  go  on  with  a  case,  for  instance, 
in  trying  the  merits  of  an  equitable  noortgagee^s  claim,  until  the  party  applying  undertakes  to 
abide  the  judgment  of  the  court.  This  has  been  the  practice  adopted  irom  the  want  of  some 
rule  like  the  one  mentioned  in  the  question.  I  have  myself,  as  counsel,  frequently  taken  my 
client  before  the  court  to  have  it  clearly  understood,  and  when  the  opinion  has  been  against 
us,  using  the  discretion  that  a  counsel  must  use  for  the  benefit  of  his  client.  I  have  said,  I 
would  not  advise  you  to  go  any  farther ;  you  see  they  are  decidedly  against  you — ^you  had 
better  stand  upon  your  legal  rights,  and  leave  the  Court  and  all  concerned,  to  take  what 
remedy  they  like.  But  now,  the  judges  geneially  stop  you  before  you  have  hardly  (^ned  your 
case,  with  a  proposition  that,  in  case  of  the  judgment  being  pronounced  against  your  claim, 
you  shall  pay  the  money  into  court,  or  that  you  will  previously  pay  it  into  court,  and  abide 
their  decision. 

1943.  The  proceeding  to  make  a  trader  a  bankrupt,  is  an  ex  parte  proceeding,  and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  intimation;  what  is  your  opinion  of 
this  state  of  the  law  ? — I  do  not  think  he  should  have  an  opportunity  of  disputing  in  the  first 
instance ;  I  think  that  affording  that  facility  would  so  multiply  the  business  before  the  com- 
missioner or  judge  in  bankruptcy,  that  he  would  hardly  ever  be  able  to  make  a  man  a  bank- 
rupt, whereas,  if  every  facility  be  afforded  him  afterwards,  before  publicity  be  given  to  it  by 
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advertisement  or  otherwise,  it  would  meet  the  inconvenience.     I  think  that  it  would  be  an  act      Examinations. 

of  mercy  to  both  parties,  both  the  creditors,  who  would  certainly  have  a  very  onerous  duty  to  

perform,  and  to  the  bankrupt,  who  would  most  likely  waste  his  funds  in  defending  himself,  in    Charles  Sturgeon, 
opposing  an  adjudication  against  him.     I  see  I  have  been  answering  without  having  read  it,      ..  ^  ifuo 

Question  34,  which  embraces  a  proposition  very  tenable  and  very  good.  January,  1840. 

1944.  By  the  present  law  a  oankrupt,  who  has  done  no  act  amounting  to  acquiescence, 
may  bring  an  action  at  any  time  (if  not  barred  by  the  Statute  of  Limitations)  against  his 
assignees,  to  try  the  validity  of  the  fiat;  so,  a  person  claiming  adversely  to  the  assignees,  if 
he  1ms  not,  by  his  conduct  or  otherwise,  admitted  their  title,  may  at  any  time  (if  not  barred 
by  the  Statute  of  Limitations)  bring  an  action  against  them,  and  dispute  the  validity  of  the 
fiat ;  what  is  your  opinion  of  this  state  of  the  law  ? — I  think  an  alteration  in  this  may  be 
made  in  the  Court  of  Bankruptcy,  giving  him  a  period  of  twelve  or  eighteen  months,  as  the 
case  may  be,  in  complicated  affairs ;  but  I  do  not  see  how  you  can  well  .interfere  with  the 
rights  of  third  parties.  A  creditor  who  does  not  acquiesce  is  in  no  way  benefitted  by  the 
proceeding  in  bankruptcy ;  and  if  he  chooses  to  prefer  his  legal  remedies,  it  would  be  hard 
upon  him  tb  be  barred.  I  think  the  clause  in  the  Irish  Act,  in  cases  under  20/.,  would  be  a 
very  beneficial  addition  to  our  own,  inasmuch  as  many  oppressive  cases  against  the  assignees, 
for  small  amounts,  are  jsrot  up  by  the  friends  of  the  bankrupt  to  satisfy  personal  spleeh. 

1945.  Chedrman. — What  objection  do  you  see  to  this  act  of  bankruptcy ;  you  know  it  is 
now  very  difficult  to  prove  an  act  of  bankruptcy — if  a  debtor  is  unwilling  he  can  delay  his 
creditors  many  months? — Yes. 

1946.  To  allow  the  creditor  to  make  an  affidavit  that  the  party  owes  him  a  debt,  and  is 
within  the  bankrupt  laws,  and  summon  him  before  a  commissioner,  and  examine  him  upon 
oath  whether  he  owe  it.  If  he  admits  he  owes  it,  then  ask  him  if  he  can  give  security  to  pay 
it  within  twenty-one  days  or  any  reasonable  time,  and  if  he  admits  he  cannot  pay  it  or  give 
security,  that  that  shouul  be  a  sufficient  act  of  bankruptcy  to  declare  him  a  bankrupt  ? — ^That 
is  something  similar  to  the  provision  of  the  1st  of  Victoria,  the  Imprisonment  for  Debt 
Abolition  Bill.     We  have  had  a  number  of  cases  occur  upon  that. 

1947.  Do  you  think  it  would  be  well  to  adopt  it  into  the  system  of  bankrupt  laws? — Yes. 

1948.  Mr,  Commissioner  Law. — ^There  the  given  security  which  is  one  preparative,  is  a 
security  to  become  special  bail  in  effect  in  an  action,  if  brought,  but  not  to  pay  the  debt  at 
all  events  ? — I  see  the  distinction.  The  only  other  thing  is,  that  it  might  be  furnishing  parties 
who  were  taking  advantage  of.  the  debtor,  with  a  very  powerful  engine  which  might  be  used 
for  the  purposes  of  oppression — ^but  in  nine  cases  out  of  ten  I  think  there  could  be  no  harm  in  it 

1949.  In  what  way  should  you  view  it  as  applicable  to  the  purposes  of  oppression? — Sup-. 
pose  a  man  brings  a  demand  against  another  man  of  double  the  amount  that  he  intended,  or 
was  generally  understood  between  them  should  be  the  price  of  the  thing ;  take  a  coachmaker 
or  a  builder's  bill,  for  instance,  whose  bills  generally  exceed  what  is  expected,  sometimes 
double,  and  the  trader  without  being  insolvent,  or  if  insolvent,  as  a  man  who  is  an  over 
trader,  but  with  good  credit  in  this  country  may  have  a  fair  cause  of  dispute.  The  creditor, 
anxious  to  press  the  matter,  goes  and  makes  an  affidavit  of  the  debt  before  the  commissioner; 
if  the  commissioner  merely  takes  it  ministerially  and  says.  Here  is  an  affidavit  made,  I  cannot 
enter  into  the  inquiry,  the  debtor  has  no  remedy,  and  the  fear  of  an  appearance  of  bankruptcy 
will,  no  doubt,  operate  in  forcing  him  to  pay  any  demand. 

1950.  Chairman, — I  should  nave  gone  on  to  have  said,  if  the  debtor  denied  it  on  his  oath, 
then  the  summons  should  be  dismissed? — I  think  there  could  be  no  harm  in  that;  in  some 
cases  where  it  is  not  a  disputed  account;  on  the  contrary,  it  would  be  beneficial;  it  entirely 
meets  the  case  I  was  supposing. 

1951.  Mr.  Commissioner  Late. — ^You  would  object  to  it,  unless  both  parties  agreed? — Yes; 
unless  both  agreed  there  was  a  debt  owing. 

1952.  And  yet  it  must  eventually  be  found  by  the  commissioner,  either  on  hearing  one 
party  or  both  ? — It  may  never  proceed  to  such  extremities. 

1953.  Might  not  the  same  commissioner  a  few  days  afterwards  be  called  upon  to  adjudi- 
cate the  bankruptcy  upon  the  same  evidence  ex  parte  ? — He  might ;  the  evu  done  to  the 
debtor  is  the  advertisements 

1954.  If  he  b  ta  show  cause,  must  he  not  show  cause  against  the  debt  as  well  as  any  other 
constituent  matter  ? — Yes ;  but  he  may  deny  the  debt  though  not  the  act  of  bankruptcy,  and 
he  may  still  have  a  fair  cause  of  dispute  on  me  trading. 

1955.  Must  not  that  be  decided  by  the  commissioner  one  time  or  another  also? — It  will 
all  have  to  be  decided  by  the  conmiissioner.  I  should  compare  a  commission  to  a  three- 
legged  stool,  to  use  a  familiar  simile — ^the  act  of  bankruptcy — ^the  trading — and  the  peti- 
tioning credit  or*s  debt — must  be  proved — and  if  you  fail  in  any  one  it  cannot  stand. 

19ot.  Chairman. — It  is  the  same  now  before  a  judge  at  chambers.     When  a  man  goes  to  , 

hold  another  to  bail,  and  swears  he  believes  the  party  is  about  to  leave  the  country,  the  party 
may  show  cause  against  it,  and  the  judge  may  think  there  is  not  sufficient  ground  to  hold  him 
to  bail,  and  may  afterwards  have  to  decide  upon  it  as  a  judge  ? — Yes. 

1957-  Mr.  Commissioner  Law. — Is  there  any  one  of  the  three  requisites  upon  which  you 
^rould  not  permit  the  party  to  be  heard? — No  ;  if  he  is  to  be  hearcl  against  the  process  of 
iMUikraptcy  issuing  against  him,  he  should  be  heard  upon  all,  and  the  coounissioner  should 
decide  upon  all — subject  to  the  appeal  that  there  is  within  so  many  days. 

[The  Witness  unthdrew.] 
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Tuesday,  SIst  January,  1840. 
MR.  COMMISSIONER  EVANS,  in  the  Chair. 


Mr.  Patrick  Johnson  examined. 


Examinations. 

Mr.  Pat.  Johnson. 
2l8t  Januarj,  1840. 


1958.  Chairman. — You  are  one  of  the  official  assignees  of  the  Court  of  Bankruptcy  ?— 
I  am. 

1959.  You  have  been  an  official  assignee  from  the  time  the  court  was  formed  to  the  present  ? 
^-I  have. 

1960.  You  have  had  some  questions  furnished  to  you — ^have  you  considered  them  ? — I 
have. 

1961.  Have  you  any  suggestions  to  make  upon  them  to  the  commissioners? — I  have. 
1%2.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  there  should  be  one 

court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors,  or  that  the 
jurisdictions  should  be  distinct,  as  at  present,  and  what  are  the  grounds  of  your  opinion  ? — I 
am  of  opinion  there  should  be  one  court  only ;  for,  considering  the  terms  bankrupt  and  insolvent 
to  be  nearly  synonymous,  each  comprehended  in  the  word  debtor,  I  never  could  understand 
why  there  ever  were  two  systems  of  law  for  what  I  considered  the  same  purpose. 

1963.  In  your  opinion  could  the  estates  of  bankrupts  and  insolvent  debtors  be  advan^ 
tageously  administered  under  the  same  system  of  law,  both  as  applying  to  the  heavier  bank* 
ruptcy  cases,  and  to  the  small  cases  which  now  come  into  the  Insolvent  Debtors*  Court  ? — 
As  many  small  estates  are  now  administered  in  bankruptcy,  I  think  it  could  administer  all 
estates. 

1964.  Is  your  opinion  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  or  of 
that  which  is  pursued  in  the  Court  for  Relief  of  Insolvent  Debtors,  or  of  any  modification  of 
both  or  either,  or  of  any  and  what  other  system  in  preference  to  either,  and  will  you  state  any 
advantages  to  creditors  which  the  course  in  bankruptcy  has  over  the  course  in  insolvency,  or  ^ 
that  of  insolvency  over  the  course  in  bankruptcy  ? — Having  only  experience  in  the  Insolvent 
Debtors'  Court  some  years  back  when  in  business,  and  my  knowledge  of  the  Bankrupts* 
Court  arising  from  my  situation  as  official  assignee,  I  cannot  fairly  answer  the  question.  I 
have  intimate  knowledge  of  the  working  of  bankruptcy,  but  not  an  intimate  knowledge  of  the 
working  of  the  Insolvent  Debtors'  Court. 

1965.  Have  you  known  any  cases,  and  how  many,  in  the  Insolvent  Debtors'  Court,  where 
you  believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankrupt? — 
Since  1832  I  have  only  seen  one  case  of  an  account  filed  by  an  assignee  in  the  Insolvent 
Debtors*  Court  which  has  come  under  my  notice,  and  I  have  no  doubt  that  estate  would  have 
been  much  better  administered  in  bankniptcy.  That  estate  I  got  access  to  as  the  official- 
assignee  of  Herbert  Mayo^  a  bankrupt  under  an  old  commission  to  which  I  was  appointed ; 
the  estate  to  which  I  allude  in  the  Insolvent  Debtors'  Court  is  that  of  Richard  B^t ;  it  is 
numbered  17,498,  and  is  dated  the  25th  of  October,  1826;  the  creditors  are  stated  at 
15,720/.  6*.  3d.  In  the  course  of  nearly  seven  years,  creditors  substantiated  their  proofs  to  the 
amount  of  4,574/.  4s.  7d.,  and  one  claim  to  the  amount  of  2,100/.  total  6,674/.  4*.  7d.  leaving 
unproved  after  being  nearly  seven  years  before  the  court,  9,046/.  1*.  8rf.  It  appears  that 
Herbert  Mayo,  my  bankrupt,  was  the  original  creditor  assignee,  and  I  do  not  find  from  the 
papers  in  my  possession,  that  he  ever  filed  any  statement  of  account  in  the  Insolvent  Debtors' 
Cou^  An  application  was  made  to  have  hiiu  removed  from  his  assigneeship,  which  was 
complied  with,  and  Mrs.  ArabeUa  Hazard  was  appointed  assignee  in  his  stead.  On  the  16th 
of  March,  1831,  she  audits  an  account  of  her  receipts  and  payments  under  the  estate,  which 
is  nothing  more  than  the  receipt  of  a  sum  of  250/.  a-year,  a  charge  upon  the  executors  of  his 
father's  will  from  the  24th  of  June,  1829  to  the  25th  of  December,  1830, 375/. ;  at  the  bottom 
of  that  audit  it  is  stated  this  sum  Is  retained  to  pay  the  solicitor's  bill ;  the  next  audit  is  on 
the  22d  of  March,  1833,  and  she  had  received  two  years  more  of  that  annuity  in  the  mean 
time,  amounting  to  500/.  and  the  total  875/.  is  then  marked  retained  to  pay  solicitor's  bill ; 
there  is  another  audit  on  the  21st  of  August,  1833,  wherein  she  is  stated  to  have  received  125/. 
more  money,  making  in  the  whole  1000/.,  and  on  the  10th  of  June,  1833,  she  took  credit  for 
having  paid  the  solicitor  165/,  and  on  the  7th  of  August  329/.,  making  a  total  of  494/.  10*.  3d. 
and  leaving  a  balance  at  that  time  of  505/.  9*.  9d,  On  the  23d  of  September,  1833,  seven 
years  after  the  filing  of  the  schedule,  she  was  ordered  to  pay  a  dividend  to  those  creditors 
who  had  proved  debts  of  eighteen  pence  in  the  pound,  leaving  a  balance  of  4/.  18^.  6d.  to  be 
carried  forward;  on  the  14th  of  August,  1834,  ine  solicitor  received  the^sum  of  732/.  9*.  from 
the  Court  of  Exchequer  in  the  matter  of  James  Best,  the  sale  of  which  realized  661/.  18*.  4rf., 
they  also  received  from  the  court  the  accumulated  dividends  131/.  17*..  and  on  the  29th  of 
September  they  received  a  year  and  a  quarter  more  of  the  annuity  of  250/.  per  annum, 
amountmg  to  312/.  10*.,  making  a  total  of  1,111/.  3*.  lOd.  On  the  6th  of  December,  1834, 
there  is  an  audit,  when  the  solicitors  are  paid  154/.  5*.  Irf.,  and  the  balance,  956^  18».  9rf. 
remains  in  the  hands  of  Mrs.  Hazard  the  assignee.  On  the  25th  of  March,  1835,  there  is 
another  half  year's  payment  of  the  annuity  125/.,  and  on  the  29th  of  June  the  amount  retained 
on  Mr.  Chaffer's  claim,  viz.  157/.  10*.  is  brought  back.  On  the  29th  of  June,  1835,  there 
is  another  sum  of  100/.  paid  the  solicitor,  and  the  balance  at  that  time  in  the  hands  of  the 
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assignee  appears  to  be  1,139/.  8s.  9rf.,  that  sum  is  totally  lost  to  the  creditors  by  the  solicitor,      Examinatioiu* 

who  has  become  insolvent,  having  made  use  of  it.     Mrs.  Hazard  was  removed  on  the  25th  of  

June,  1836,  upon  the  application  of  Mr.  Thomas  Flight,  of  Bond  Court,  who  has  since  been    Mr.  Pat.  Johnson, 
in  the  receipt  of  this  250/.  per  annum.     I  have  made  application  to  his  solicitor,  Mr.  Cox,  21st  January,  1840. 
for  a  copy  of  any  account  he  may  have  audited,  but  I  have  not  yet  obtained  it.     This  I  should 
mention  is  the  only  estate  that  I  know  anything  about. 

1966.  Mr.  Ellis. — Is  that  a  case  in  the  Insdlvent  Debtors'  Court? — Yes. 

1967.  Mr.  Commissioner  Law. — In  that  case  the  insolvent  was  discharged  in  1826?— His 
schedule  is  dated  the  25th  of  October,  1826.  I  have  not  the  date  of  his  discharge,  but  I 
presume  it  was  in  1826. 

1968.  How  long  have  you  been  a  creditor  of  that  estate  ? — I  have  been  a  creditor  of  this 
estate,  as  assignee  of  Mayo,  about  four  months ;  it  was  an  old  bankruptcy ;  it  was  brought 
to  the  court  by  the  solicitors,  as  they  thought  by  having  an  official  assignee  appointed  and 
having  it  inquired  into,  they  could  obtain  information,  and  I  have  been  appointed  by  Mr. 
Commissioner  Evans,  and  am  thus  enabled  to  pursue  the  claims  of  the  estate  I  represent. 

1969.  You  became  concerned  in  this  matter  about  four  months  back  ? — ^Yes. 

1970.  Do  you  know  whether  the  party  whom  you  represent  ever  troubled  himself  in  the 
matter  in  the  Insolvent  Court? — I  have  no  other  knowledge  of  the  estate  than  I  have  men- 
tioned. I  should  apprehend  not,  because  I  think  if  he  had  troubled  himself  something  must 
have  been  done. 

1971.  What  did  that  annuity  you  have  spoken  of  arise  from  ? — I  do  not  know. 

1972.  Do  you  know  whether  there  has  been  any  litigation  in  the  matter  ? — I  do  not.  I 
know  nothing  further  than  I  have  stated ;  it  is  probable  ;  but  I  merely  guess  that  from  the 
circumstance  of  the  sum  received  of  the  Court  of  Exchequer  661/.  18^.  4rf.,  and  the  accumu- 
lated dividends  131/.  17^".,  there  must,  I  think,  have  been  some  reason  why  the  money 
remained  so  long  in  the  Exchequer. 

1973.  Do  you  happen  to  know  that  in  this  case  an  annuity  was  bequeated  to  the  insolvent 
on  the  terms  of  its  being  void,  in  the  event  of  his  taking  the  benefit  of  the  Insolvent  Act? — I 
do  not.  I  should  mention  that  I  have  written  to  the  Insolvent  Court  for  a  copy  of  the  whole 
matter  that  has  been  filed  there.  That  I  have  only  done  within  these  few  days,  wishing  to 
get  the  fullest  information  in  my  power  before  this  examination. 

1974.  What  do  you  mean  by  writing  to  the  court  ? — I  have  sent  to  the  clerk  and  he  asked 
me  to  make  application  in  writing.  When  I  say  that,  I  mean  to  the  proper  officer.  I  am 
ignorant  of  the  practice.  I  am  told  as  it  is  an  old  one  I  must  wait  some  few  days  when  I 
may  have  it — on  paying  for  it  of  course. 

1975.  Do  you  nappen  to  know  that  the  right  of  the  creditors  to  the  enjoyment  of  this 
annuity  was  disputed  altogether  ? — I  do  not.  I  have  already  said  that  I  have  no  further 
information  than  that  I  have  mentioned. 

1976.  Assuming  that  there  may  have  been,  some' years  ago,  a  greater  expense  (so  far  as 
the  expense  existed  in  that  court)  man  was  necessary,  are  you  aware  that  of  )ate  years  a  vast 
deal  of  business  is  done  there  out  of  court  on  summons  by  a  commissioner,  which  used  to  be 
done  in  court  through  counsel? — I  have  already  stated  that  I  am  quite  ignorant  of  the 
practice  of  the  court.  Since  I  have  been  an  official  assignee  I  have  not  had  occasion  to  know 
anything  of  it,  but  this  estate. 

1977.  Do  you  know  whether  Mr.  Mayo,  whom  you  represent,  was  present  when  certain 
matters  were  done  by  a  commissioner  on  summons  in  this  case,  and  which  was  attended  by 
the  parties  whom  you  have  named,  Mr.  Plight,  and  his  solicitor,  Mr.  Cox  ? — I  do  not  know. 
I  have  never  seen  Mr  Mayo. 

1978.  Are  you  aware  that  at  the  several  times  when  all  the  three  successive  assignees  in 
this  case  were  appointed,  the  law  required  the  court  to  appoint  some  creditor  to  be  assignee, 
and  that  within  the  last  fifteen  months  that  law  has  been  altered  ? — ^I  learn  that  now  from  the 
question  for  the  first  time.  I  have  mentioned  that  I  am  utterly  ignorant  of  the  practice  of 
the  Insolvent  Debtors'  Court,  except  as  assignee  of  this  estate. 

1979.  Are  you  aware  that  you  or  any  other  creditor  may,  at  any  moment,  go  into  the  office 
below  stairs  and  take  a  summons  upon  that  assignee  to  attend  a  commission  for  the  purpose 
of  inquiring  into  his  proceedings,  paying  for  the  summons  one  shilling,  and  paying  nothing 
more  in  respect  of  all  that  shaU  be  done  upon  that,  including  the  order,  if  any  snail  be  made  ? 
— I  have  so  understood  on  application  within  this  last  week  in  this  very  estate.  I  wish  to  be 
understood  as  not  in  any  way  offering  an  opinion  of  the  working  of  the  Insolvent  Debtors' 
Court,  of  which  I  am  ignorant,  the  case  I  have  alluded  to  being  the  only  one  that  has  come 
under  my  notice. 

1980.  Have  you  known  any  cases,  and  how  many,  in  bankruptcy,  where  you  believe  that  a 
better  dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent  Debtors' 
Court? — I  think  several  small  cases  would  have  produced  a  better  dividend  in  the  Insolvent 
Debtors'  Court  than  in  the  London  jurisdiction  in  bankruptcy,  as  a  number  of  sinecures  have 
been  fastened  upon  that  court,  which  has  also  had  to  pay  the  whole  expenses  of  a  court  of 
review  for  the  whole  country. 

1981.  Mr.  Commissioner  Fonblanque.^^'Do  you  mean  by  sinecures  the  compensation  for 
sinecures? — Yes,  I  mean  the  Reverend  Mr.  Thurlow  and  others.  I  can  mention  one  sinecure 
which  has  taken  from  the  pockets  of  the  creditors  of  bankrupts'  estates  no  less  a  sum  than  two 
millions  sterling,  for  if  you  calculate  only  ten  thousand  per  annum,  as  an  annuity  for  fifty 
years,  which  is  the  time  it  has  been  enjoyed  in  the  Thurlow  family,  it  will  amount  to  more  than 
two  millions,  the  interest  of  which  would  be  amply  sufficient  to  pay  the  whole  expenses  of 
iMUikrupt  courts  for  the  whole  kingdom. 
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EmBiiMAions.  1982.  Chahman, — Have  you  yourself  bad  reason  to  know  in  any  cases,  and  in  how  many, 

— ~  that  the  property  of  an  insolvent  debtor  has  been  diminished  to  the  prejudice  of  a  dividend, 

Mr.  Pftt.  Jotmsoii.  ^^^g^n  the  time  of  his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors* 
21«t  Jannaiy,  1840.  Qq^^  ? — \  have  no  nsieans  of  answering  this  or  the  next  qtiestion,  other  than  by  observing  that 
a  debtx)r  must  be  maintained^  and  his  family,  if  he  hsA  one.  The  av^^ra^e  number  of  in- 
solvencies for  the  last  three  years  is  upwards  of  four  thousand  per  annum ;  Uie  debtors>  on  an 
average,  spend  more  than  40,y.  a.week  in  gaol,  and  I  suppose  30*.  for  their  families.  To 
raise  these  sums,  property  belonging  to  the  creditors  to  more  than  double  the  amount  must 
be  sacrificed,  and  if  only  six  weeks  are  reckoned  for  each  insolvenl,  the  property  thus  sacrificed 
would  amount  to  42/.  each,  or  168,000/.  per  annum.  If  you  add  to  this  the  lost  wages  of  the 
debtor  to  society  while  in  prison  at  30*.  a-week,  and  the  prison  expenses  to  the  country,  the 
amount  will  be  nearly  250,000/.  per  annum. 

1983.  Do  you  think  it  would  be  beneficial  to  add  any,  and,  if  any,  what  acts  of  bankruptcy 
to  those  now  established  by  law  ? — I  do  not  know  of  any  act  at  present  that  is  compulsory  on 
a  bankrupt,  and  I  woum  suggest,  that  whenever  a  trader  suspends  his  payments,  and  does 
not  resume  them  in  the  exact  order  of  suspension,  and  pays  any  one  creditor  after  such 
suspension,  without  the  consent  of  the  creditors  passed  over  first  bein^  obtained  in  writings 
such  payment  to  be  an  act  of  bankruptcy,  the  payment  itself  void,  and  all  subsequent 
ones. 

1984.  Would  you  think  it  desirable  that  the  law  should  allow  a  trader  himself  to  b« 
examined  as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication  ? — After  adjudication. 

1985.  In  your  experience,  what  has  been  the  effect  of  the  statute  2  and  3  Victoria,  c.  29, 
intituled,  *^  An  Act  for  the  better  protection  of  Parties  dealing  with  Persons  liable  to  the 
Bankrupt  Laws  ?*' — I  presume  the  Act  meant  is  what  is  familiarly  called  Serjeant  Wilde's 
Pawnbrokers'  Act — if  so,  I  consider  it  to  be  an  Act  that  has  legalized  the  most  atrocious  frauds 
on  creditors. 

1986.  In  your  experience  do  traders  become  bankrupts  by  their  own  consent  generally  ? — I 
should  think  ftilly  nineteen  out  of  twenty,  or  more. 

1987.  Would  it,  in  yoxst  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  his  debts  in  full,  to  be  divided  rateably  amongst  his  creditors  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors? — Certainly. 

1988.  Do  you  think  that  the  law  should  allow  a  party  who  is  in  dAt,  not  arrested,  and 
not  a  trader,  to  seek  the  benefit  of  a  cessio  bonorum,  where  there  are  bo  bona  to  be  ceded  ? — 
Certainly  not. 

1989.  Do  you  think  there  is  wise  policy  in  providing  a  facility  for  persons,  not  traders,  to 
seek  at  their  own  convenience,  sonoe  process  for  getting  rid  of  their  debts  ? — I  should  say,  yes  ■ 
under  the  restrictions  afterwards  noticed  as  to  the  certificate. 

1990.  By  the  Act  1  and  2  Victoria,  c,  1 10,  for  *'  Abolishing  Arrest  on  Mesne  Process, 
except  in  certain  cases,**  more  effectual  remedies  were  given  to  iudgm^dt  creditors,  so  that  a 
judgment  creditor  may  now  get  all  the  lands,  tenements  and  hereditaments  of  his  debtor 
under  an  elegit;  he  may  also  take  in  execution  any  money  or  bank  notes,  cheques,  bills  of 

•  exchange,  bonds,  specialties,  or  other  securities  for  nooney  of  his  debtor,  and  sue  in  the  name 
of  the  sheriff  for  the  account;  judgments,  if  registered,  are  a  char^  upon  the  real  estate 
of  a  debtor,  presenter  future;  and  government  stock  and  shares  m  any  public  company 
may  be  charged  by  order  of  a  judge  on  application  of  a  judgment  creditor.  Having  the 
ftirther  remedies  here  stated,  do  you  think  it  desirable  that  a  juogment  creditor  should  nave 
the  power  of  taking  the  person  of  his  debtor  in  execution,  except  by  order  of  a  judge  upon 
affidavit  of  probable  cause  for  believing  that  the  debtor  is  about  to  abscond  ? — I  do  not. 

1991.  These  additional  remedies  being  ^ven  to  judgment  creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery  by  this 
species  of  daress  of  some  property  concealed  ? — In  my  opinion  only  a  waste  of  the  debtor's 
property,  and  great  expense  to  the  country. 

1992.  Do  you  believe  that  the  knowledge  that  there  is  a  law  of  imprisonment  for  debt 
has  some  effect,  or  none,  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded  ? — I  think  at 
present  very  little. 

1993.  Is  it  your  opinion  that  the  knowledge  and  fear  of  that  law  has  in  any  degree  an 
influence  to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt,  which  h^  would 
be  more  likely  to  incur  if  there  were  no  such  law  ? — I  think  if  imprisonment  for  debt  were 
abolished,  and  a  man  were  sent  to  gaol  for  contracting  a  debt  without  the  probable  means  of 
paying  it,  he  would  be  much  more  restrained  that  he  is  at  present. 

1994.  Are  you  acquainted  with  the  operation  of  Courts  of  Requests,  and  is  it  your  opinion 
that  they  should  be  abolished  ? — ^With  regard  to  Courts  of  Requests  as  at  present  constituted, 
I  consider  them  a  perfect  nuisance. 

1995.  Do  you  believe  that  those  courts  would  have  the  effect  which  they  have  in  producing 
payment,  if  they  had  not  the  power  of  imprisonment?— If  the  power  above  mentioned  were 
substituted,  that  is  sending  a  man  to  gaol  for  contracting  a  debt  without  the  probable  means 
of  paying  it,  the  effect,  in  my  opinion,  would  be  much  greater. 

1996.  Mr.  Commissioner  Law, — Do  you  speak  of  little  debts  under  a  pound? — ^I  am 
speaking  of  any  debts ;  I  think  if  punishment  were  given  for  contracting  debts  ndiether  |T««i 
or  small,  without  the  probable  means  of  paying  them,  whether  it  were  a  debt  <tf  5^.  or  5^0001. 
the  principle  is  the  same ;  the  large  debt  would  apply  to  the  rich  man,  and  the  small  debt 
to  the  poor  man. 

1997.  Chairman. — ^Are  you  aware  that  process  from  the  Conrta  of  Reqaoft:  J 
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perty  is  so  easily   evaded,  that  it  is  conunonly  deeiaed  useless  to  employ  it?-*-Wli»  in 

business^  during  thirty  years,  I  ocmsidered  it  almost  usdess  to  employ  them.  — — 

1998.  Would  it,  ot  would  it  net.  in  your  opinion,  be  better  for  the  purpose  of  procurinff   Mr,  Prt.  J«b»soa. 
payment  thnough  the  medium  of  some  property  concealed,  that  a  judgment  creditor  should  2li*  Janwrjr,  iMa 
have  the  power  of  bringing  his  debtor,  in  a  summary  way,  before  a  proper  tribunal  for 
examiiiation  as  to  his  property,  aad  giving  sudi  tribunal  a  power,  in  the  event  of  his  answers 

not  being  satis&ctory,  to  imprison  the  debtor  until  he  answered  to  the  satisfaction  of  the  court, 
oar  satisfied  the  judgment  ? — ^I  think  it  would. 

1999.  Do  you  think  it  more  to  the  advantage  of  the  creditor,  that  the  debtor,  being  in 
prison  at  his  suit,  should  be  the  petitioner  for  relief  against  the  general  law,  and  have  to 
show  his  title  to  the  indulgence;  or  that  the  onus  should  lie  on  the  credkor  of  proving  matter 
to  justify  a  criminal  commitment  ? — I  think  the  debtor,  being  imprieooed  for  debt,  should  be 
allowed  to  petition  for  rehef,  but  if  committed  for  having  improperly  contracted  a  debt  he 
should,  of  course,  remain  until  the  term  for  whidi  he  was  committed  had  es^red, 

3000.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process 
has  been  beneficial,  or  not,  to  creditors  ? — I  cannot  say,  having  been  out  of  business  before 
the  abolition  took  place. 

2001.  Do  you,  fi^m  your  exprnence,  believe  that  it  has  been  benefidal,  or  not,  to  debtors  ? 
— I  believe,  from  what  I  have  been  told,  that  it  has  been  very  beneficial  to  many  an  honest 
debtor,  but  the  answer  I  have  given  to  the  former  question  will  apply  to  this  also. 

2002.  Is  it,  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  juitice  in 
bankruptcy,  that  each  judge  or  commissioner  should  have  fuU  power  to  enforce  his  orders, 
if  not  appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way,  by  fine  or  im- 
^sonment? — I  think  it  impossible  for  either  judge  or  commissioner  to  administer  justice 
without  those,  and  all  other  powers  of  a  court  of  record.  Indeed,  in  my  opinion,  the  oom- 
mis»oner  needs  more  stringent  powers  than  any  other  court  of  record,  for  put  as  he  is  in 
personal  contact  frequently  with  the  lowest  of  the  low,  be  needs,  in  my  opinion,  more  power 
to  repress  misconduct  than  a  judge  usually  addressed  through  the  medium  of  cxMinsdL 

2003.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bai^upt,  he  makes 
an  affidavit  of  has  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  aad  executes 
a  bond  to  the  Great  Seal,  in  the  penalty  of  200/.  conditioned  to  proceed  in  the  fiat ;  upon  this 
a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a  fiat, 
whereupon  the  fiat  is  signed  by  the  Lord  Chancdlor,  and  issuea  as  of  course ;  in  your  opinion, 
is  there  any,  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the  Lord 
Chancellor  to  authorize  th^  creditor  to  prosecute  his  complaint  ?> — So  far  from  an  advanta^ 
to  the  public,  the  present  practice  is  a  great  disadvantage  ;  it  lias  become  usual  for  a  certain 
class  of  accountants  and  others  to  ascertain  the  names  o(  parties  90  circumstanced,  and  then 
inform  them  of  a  fiat  having  been  struck  against  them,  advising  them  to  hand  over  their  books, 
and  sometimes  even  to  rob  their  estates,  to  pay  the  accountant  for  what  he  advises  them  to 
do.  I  would  refer  to  a  case  that  recently  ociHirred  to  myself:  the  bankrupt  was  advised  by 
an  accountant  that  a  docket  was  struck  against  him ;  he  was  recommended  to  have  all  his 
books  and  papers  moved  from  off  his  premises,  and  they  were  moved  to  the  accountant's 
office.  It  was  also  suggested  to  him  that  he  had  better  put  in  a  bag  some  pieces  of  Irish 
linen  and  some  silk  to  pay  the  accountant.  Finding  the  books  removed,  I  directed  the 
messenger  to  folbw  the  clue  he  had  obtained,  and  he  found  the  books,  and  the  bag  with  the 
property  standing*  beside  them.  He  seised  the  books,  but  ktt  the  property ;  that  property 
was  returned  to  the  bankrupt,  but  as  the  messenger  was  then  in  possession  it  could  not  be 
returned  to  the  stock  without  the  knowledge  of  the  messenger,  and  the  bankrupt  therefore 
took  it  to  a  pawnbroker  and  raised  money  upon  it.  When  I  ascertained  this,  1  persuaded 
him  that  his  friends  had  better  redeem  it,  mod  return  it  honestly  into  his  stock,  which  they 
did. 

2004.  Would  it,  in  your  opinion,  be  more  advantageous  that  the  proceedings  should 
origmate  before  the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bcmkruptcy  ? — 
Most  certainly,  and  the  fiat  so  obtained  should  be  adjudicated  upon  instantly,  not  played 
with  as  they  now  are. 

2005.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner who  adjudicates  the  bankruptcy,  should  have  jurisdiction  to  decide  upon  all  matters 
in  bankruptcy  that  used  to  be  deciaed  by  the  Lord  Chancellor  and  may  now  be  decided  by 
the  Court  of  Keview,  subject  to  appeal  ? — Certainly. 

2006.  WiMild  it,  in  your  opinion,  be  desirable  that  in  cases  of  appeal,  the  appellant  should 
give  security  {or  the  performance  of  the  judgment  if  affirmed,  and  also  for  the  costs  ? — I  think 
it  would,  in  tome  instances,  be  a  denial  of  justice  were  the  appelant  to  give  security  ft^ 
anything  but  the  costs  of  appeal,  which  should  be  clearly  restricted  to  the  matter  originally 
heard,  and  no  new  matter  let  in  as  has  been  too  often  the  case  in  appeals  to  the  present  Court 
of  Review. 

2007.  What  are  the  cases  where  you  liiink  justice  would  not  be  done  ? — I  would  say  in 
the  case  of  a  bankrupt,  that  probably  the  appellant  could  not  give  security  for  the  performance 
of  the  judgment. 

2008.  Can  you  name  any  other  ? — I  ihiric  m  many  cases  a  poor  creditor  could  not  give 
security. 

2009.  Is  it,  m  your  ophdon,  just  that  a  man  should  have  the  judgment  of  a  competent 
cwtrt  against  him,  and  then  th«t  he  should  be  enabled  to  say,  ''  I  will  not  give  up  the  money 
in  my  hands,  but  I  wiU  go  to  the  superior  court  without  giving  any  security  f' — In  my  opinion 
a  debtor  should  have  the  power  to  appeal  from  the  judgment  of  the  court,  but  upon  paying 
the  costs  of  the  appeal. 
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KxMnin^tk^f,  2010.  Would  he  not  then  have  an  opportunity  to  waste  the  property  belonging  to  the 

-—  creditors  ? — Considering  the  appeal  from  the  commissioners  to  be  to  a  submvision  court,  and  it 

Mr.  Pat  Johnson,   being  my  opinion  that  a  subdivision  court  should  sit  every  week  regularly,  the  delay  would  be 

21st  Januaiy,  1840.  trivial,  and  the  opportunity  of  making   away  with  the  property  might  be  easily  guarded 

against  during  this  interval. 

2011.  He  might  go  then  to  the  Chancellor? — Yes,  but  I  merely  give  my  opinion  that  there 
may  be  cases  in  which  I  think  that  it  would  operate  as  a  denial  of  justice. 

2012.  Mr*  ElUs. — You  assume  that  there  will  be  a  subdivision  court,  or  a  court  of  appeal* 
which  shall  hear  the  case  immediately? — In  my  opinion  there  ought;  the  court  should  consist 
of  four  commissioners,  and  matters  shoula  be  heard  before  one,  with  an  appeal  from  the 
judgment  of  the  one  to  the  judgment  of  the  other  three,  and  an  appeal  from  the  judgment  of 
the  subdivision  court  to  an  appeal  judge  or  to  the  Chancellor,  in  which  case  I  tmnk  it  would 
be  right  to  require  security  for  the  judgment,  but  I  think  in  some  cases,  if  that  were  required 
in  the  first  instance,  it  would  be  a  denial  of  justice.  If  one  judge  and  one  mind  only  acted 
in  a  court  of  appeal,  we  should  have  much  oetter  decisions  than  where  there  are  a  variety  of 
judgments. 

2013.  Chairman. — The  proceeding  to  make  a  trader  a  bankrupt  is  an  ex  parte  proceeding, 
and  a  trader  may  be  adjudicated  a  bankrupt  without  any  previous  intimation.  Do  you  think 
a  trader  should,  in  the  first  instance,  have  notice  of  the  intended  proceeding,  and  be  allowed 
to  dispute  the  adjudication  before  his  property  is  taken  possession  of;  or  if  you  think  it 
essential,  having^  regard  to  the  interests  of  creditors  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should,  in  the  first  instance,  be  ex  ^arte  and  without 
notice  to  the  trader,  what  is  your  opinion  of  a  provision  of  the  following  kind — ^that  upon  an 
application  to  make  a  party  a  bankrupt  on  ex  parte  evidence  of  the  debt,  trading  and  act  of 
bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that  upon  such  order  the 
messenger  should  take  possession  of  the  trader's  property,  and  keep  possession  until  the  order 
was  made  absolute  or  discharged,  and  that  unless  the  trader,  within  a  certain  time  mentioned 
in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of  notice 
thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt  forthwith ; 
or  having  due  regard  to  the  injury  which  a  seizure  of  property  must  produce  to  a  trader's 
credit,  do  you  think  it  would  be  more  consistent  with  justice,  and  at  the  same  time  not  in- 
jurious to  creditors,  that  instead  of  allowing  the  seizure  of  property  upon  an  ex  parte 
application,  in  all  cases,  upon  an  order  to  show  cause  b^ing  made,  such  seizure  should  be 
confined  to  cases  upon  ajffidavits,  showing  probable  cause  of  the  trader  being  about  to  abscond 
or  make  away  witn  his  property  ? — I  think,  [for  the  protection  of  the  creditors,  this  should 
be  ex  parte;  the  messenger  should  then  go  into  possession,  serving  the  trader  with  notice  of 
the  adjudication,  or  leaving  it  for  him  at  his  last  or  usual  place  of  residence  to  prevent  the 
trader  avoiding  service,  and  within  a  certain  time,  say  ten  days,  the  trader  should  show  cause 
against  the  ex  parte  adjudication  being  made  absolute.  If  discharged,  the  trader  to  be 
entitled  to  bring  an  action  for  damages  against  the  petitioning  creditor ;  if  made  absolute 
after  cause  shown  against  it,  or  in  default  of  any  cause  being  shown,  such  confirmed  adjudi- 
cation to  be  received  in  all  courts  as  the  only  evidence  of  the  validity  of  the  fiat.  Had  such 
a  course  as  this  been  exercised  formerly,  the  frightful  amount  of  costs  in  the  matter  of  Chambers 
never  could  have  taken  place. 

2014.  By  the  present  law,  a  bankrupt  who  has  done  no  act  amounting  to  acquiescence,  may 
bring  an  action  at  any  time  (if  not  barred  by  the  Statute  of  Limitations)  against  his  assignees 
to  try  the  validity  of  the  fiat ;  so  a  person  claiming  adversely  to  the  assignees,  if  he  has  not 
by  his  conduct  or  otherwise  admitted  their  title,  may  at  any  time  (if  not  barred  by  the  Statute 
of  Limitations),  bring  an  action  against  them  and  dispute  the  validity  of  a  fiat.  What  is  your 
opinion  of  this  state  of  the  law? — ^The  making  absolute  the  adjudication  should  prevent  any 
action  against  the  assignees,  or  any  person  claming  adversely  to  them,  to  try  the  validity  of 
the  fiat. 

2015.  Do  you  see  any  objection  particularly  if  the  party  be  allowed  to  show  cause  against 
the  adjudication  in  the  manner  suggested  in  me  previous  query,  to  providing  that  the  ad* 
judication,  if  the  bankrupt  do  not  appeal  against  it  within  a  certain  period,  should  be 
conclusive  in  all  cases? — None  whatever;  if  the  bankrupt  failed  to  show  cause  it  should  be 
conclusive. 

2016.  Would  you  rather,  in  such  case,  confine  the  conclusiveness  of  the  adjudication  to  the 
bankrupt,  and  persons  indebted  to  his  estate,  in  any  action  or  suit  brought  by  an  assignee  for 
a  debt  or  demand  for  which  the  bankrupt  himself  might,  had  he  not  been  adjudg^  bankrupt, 
have  sustained  any  action  or  suit,  or  would  you  confine  it  as  in  the  Irish  Act,  6  and  7  Will, 
IV.  cap.  14,  sec.  115,  to  actions  brought  by  the  assi^ees  where  the  debt  sought  to  be 
recovered  shall  not  exceed  20/.? — In  my  opinion  it  should  be  conclusive  in  all  cases. 

2017.  What  is  your  opinion  of  the  present  law,  which  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certificate  ? — I 
think  the  present  law  a  fidlacy.  Bankers,  merchants,  and  others,  who  have  just  ground  for 
refusing  to  sign,  too  often  do  so  at  the  solicitation  of  their  customers,  or  in  consequence  of  the 
entreaties  of  the  innocent  wife  and  children. 

2018.  Do  you  think  that  the  certificate  by  the  judge  or  commissioner  of  the  bankrupt's 
conformity  to  the  statutes,  and  of  his  having  made  a  full  discovery  of  hb  estate  and  effects^ 

'  ought  to  depend  on  the  previous  consent  of  any  of  the  creditors  ?— I  do  not ;  for  after  the 

judge  has  passed  the  bankrupt,  thus  evidencing  his  opinion  that  he  has  conformed,  the 
crecTitors  ought  not  to  control  the  judge  by  their  signatures  being  necessary,  which  are  very 
often  withheld  from  vindictive  or  even  baser  motives. 

2019.  Have  you  founds  in  your  experience^  that  the  necessity  of  obtaining  such  consent  in 
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many  cases  occasions  much  expense  to  the  bankrupt  ? — It  has  in  too  many  cases  not  only      Examinations. 

occasioned  much  expense,  but  it  is  an  obvious  injustice.    An  honest  bankrupt  who  has  fairly  ' 

pven  up  every  shilling  he  has  in  the  world  to  his  creditors  may,  after  he  has  passed,  be  taken    ^^*  ^***  Johnson, 
in  execution  by  a  vindictive  creditor  who  has  not  proved.  21st  January,  1840. 

2020.  Can  you  suggest  any  mode  by  which  such  expense  might  be  diminished — and  instead 
of  requiring  the  previous  consent  of  creditors  to  the  certificate,  would  it,  in  your  opinion,  be 
more  advisable  to  allow  any  of  the  creditors  of  the  bankrupt  to  be  heard  before  the  judge  or 
commissioner,  against  his  signing  the  certificate? — In  my  opinion  the  expense  may  be  entirely 
done  away  with,  for  were  the  creditors  to  understand  that  unless  they  attended  the  bankrupt's 
last  examination,  and,  if  they  had  cause,  opposed  his  passing  his  last  examination,  the  judge 
or  commissioner  would  sign  his  certificate,  they  would  be  sure  to  attend,  and  that  woiud 
perhaps  be  the  most  effectual  mode  in  which  an  injured  creditor  could  establish  a  case  against 
the  bankrupt's  friends,  and  it  would  also  enable  the  court  to  decide  under  what  class  the 
bankrupt  should  pass ;  for  if  allowed  to  pass  his  last  examination,  I  think  the  bankrupt  should 
be  entitled  to  his  certificate  immediately  from  the  commissioners,  either  as  an  Unfortunate,  an 
Improvident,  or  Fraudulent  bankrupt.  Under  the  latter  class,  though  his  person  were  protected, 
any  future  acquired  property  should  not  be  protected  until  he  had  paid  his  creditors  a  certain 
amount  in  the  pound — ^my  idea  would  be  ten  shillings.  A  certificate  so  granted  would  be  one  of 
character,  and  would  veiy  materially  assist  a  creditor  in  forming  a  correct  opinion  of  the 
bankrupt  upon  his  seeking  to  obtain  fresh  credit. 

2021.  Would  it,  in  your  opinion,  be  advantageous  to  the  public,  that  the  judge  or  com- 
missioner, before  whom  a  bankrupt  passes  his  last  examination,  should  have  power  to  punish 
such  bankrupt  by  imprisonment  for  a  limited  time  for  gross  misconduct  or  fraud  ? — Yes,  from 
three  months  to  seven  years. 

2022.  In  your  opinion,  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
should  be  administered  under  a  fiat  in  bankruptcy  or  a  trust-deed  ? — It  is  in  my  opinion  not  only 
more  to  the  advantage  of  the  creditor  but  of  the  debtor  also — for  many  things,  very  unjust  on 
both  sides,  cannot  be  touched  by  a  trust-deed,  and  a  title  to  real  property,  i^  many  instances 
can  hardly  be  made  without  a  chancery  suit. 

2023.  Do  you  believe  that  trust-deeds  are  more  resorted  to  than  formerly,  and  if  so,  what 
do  you  believe  to  be  the  cause? — I  think  trust-deeds  are  much  more  resorted  to  by  the 
solicitors  since  the  alteration  of  the  Court  of  Bankruptcy  than  formerly,  for  they  complain 
generally  that  they  do  not  now  get  so  much  out  of  bankruptcy  as  to  make  it  worth  their  while 
to  attena  to  it.  The  balances  in  bankruptcy  being  withdrawn  from  the  bankers,  whilst  under 
deeds  of  trust  they  remain  with  them,  may  probably  induce  the  bankers  also,  in  some 
instances,  to  prefer  them,  guided  as  they  are  also,  in  some  respects,  by  the  advice  of  their 
solicitors. 

2024.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any,  and  what  power  over 
the  trustees  under  such  deeds,  and  what  provisions  dp  you  recommend  for  this  purpose  ? — I 
think  the  Court  of  Bankruptcy  should  have  power  to  decide  all  disputes  under  deeds  of  trust 
as  under  fiats ;  in  the  first  instance,  I  think  that  an  official  assi^ee  should  be  joined  as  a 

trustee  in  all  trust-deeds,  and  I  think  that  the  funds  should  be  paid  into  the  Bank  of  England  * 

as  in  bankruptcy. 

2025.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing  the  fiat,  and 
the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof,  to  require  the 
payment  into  court  of  a  regulated  per  centage  on  all  property  passing  through  the  court ;  or 
in  what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  the  court  so  as 
not  to  be  a  burden  upon  small  estates  ?— I  think  it  would  be  not  only  most  desirable  to 
abolish  the  fees  of  10/.  and  the  20/.,  but  also  the  10/.  paid  for  the  fiat,  and  in  lieu  thereof 
impose  only  a  fee  of  1/.  for  each  meeting  held  under  it,  taking  care  that  upon  the  fiat  issuing 
fees  are  deposited  upon  six  meetings,  namely,  the  adjudication,  the  bankrupt's  appeal,  the 
choice  of  assignees,  the  last  examination,  the  audit,  and  the  dividend ;  these  fees,  with  a  portion 
of  the  interest  on  the  unclaimed  assets  raked  together  by  the  official  assignee,  would  form  a 
fund  amply  sufficient  for  the  purpose  of  the  pubhc,  without  any  per  centage  at  all,  were  the 
^necures  that  are  fastened  upon  tne  court  abolished. 

2026.  Should  the  official  assignees,  in  your  opinion,  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate?— No  person,  in  my  opinion,  should  be  placed  in  the  onerous  situation  of  an 
official  assignee,  and  by  the  remotest  possibility  incur  the  risk  of  not  receiving  enough  during 
the  year  to  pay  his  clerks  and  office  expenses,  to  the  extent  of  eight  hundred  or  perhaps  a 
thousand  pounds  per  annum ;  he  should,  I  think,  be  paid  out  of  the  fund  his  own  exertions 
and  those  of  the  commissioners  have  mainly  raisea;  the  commissioners  and  the  official 
assignees  being,  in  my  opinion,  the  only  bees  in  the  hive,  they  should  be  well  paid ;  the  drones 
in  and  out  of  the  hive  at  present  eat  the  honey. 

2027.  You  think  it  right  that  the  official  assignees  should  not  be  left  without  the  means  of 
paying  their  clerks  and  officers? — Certainly  not. 

2028.  Do  you  not  think  that  if  they  are  paid  a  certain  per  centage  on  the  debts  they 
collect,  and  a  large  per  centage  on  any  frauds  they  may  detect,  or  any  property  that  by  their 
researches  may  be  discovered,  that- would  be  useful? — I  think  that  the  compensation  to  the 
official  assignee,  as  marked  down  in  the  Act  of  Parliament,  would  be  a  proper  mode  of 
remimerating  him  if  the  commissioners  would  take  the  pains  to  investigate  what  services  they 
really  have  done,  and  would  apportion  their  reward  according  to  the  services  rendered.  I 
think  any  stated  salary  to'  an  official  assignee  would  be  bad,  as  he  would  then  do  as  little 
work  as  he  could  help.  I  think  the  very  essence  of  pay  for  the  office,  should  depend  upon  the 
exertions  and  the  labour  given  to  the  estate. 
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2029.  Mr.  CommUsnimer  FonUanque, — ^Would  your  objection  extend  to  a  smaii  salaiy 
sufficient  to  cover  the  rent  of  offices^  the  salaries  of  oae  or  two  clerks^  and  otber  necessary 
expenses  ? — It  is  utterly  impossible  that  any  official  assignee  can  discharge  his  duty  to  the 
several  estates  under  which  he  is  appointed,  without  four,  five,  or  ococasionallj  more  clerks. 
I  have  at  present  697  estates  to  attend  to,  asftong  which  are  Marsh,  Stracey,  ana  Fauntleroy's 
the  bankers;  Kensington  and  Co.,  the  bankers;  Crickett  of  Chelmsford,  Inkers;  and  many 
very  large  old  mercantile  estates,  and  it  is  impossilde  that  old  estate^  from  which  I  have 
chiefly  derived  my  remuneration,  can  be  worked,  unless  at  a  very  great  expense.  I  might 
instance  the  result  of  working  an  old  estate,  iit  calUng  your  attention  to  rather  an  extraordiaary 
one,  that  of  Duncan  Neil  Smith :  this  was  a  Manchester  warehouseman,  who,  on  the  29th  of 
January,  1831,  commenced  bu^ess  with  a  capital  of  4,000/. ;  he  fuled  on  the  4th  of  No-* 
vember  following,  and  though  his  estate  was  under  the  surveillance  of  perha^K  as  intelligent, 
as  clear-sighted,  and  as  active  a  solicitor  as  any  in  the  city  c^  London,  Mr.  AAurst,  die 
bankrupt  was  allowed  to  pass  his  last  examination  on  the  Sist  of  December  in  the  same  yearv 
In  the  month  of  March  following,  Mr.  Ashurst  applied  to  the  Court  to  appoint  an  official 
assignee,  and  at  the  dividend  meeting  I  was  appointed.  I  immediately  commenced  my  inves- 
tigation, and  found,  though  the  bankrupt  had  been  allowed  to  pass  his  last  ^caminatioo.  Us 
cash-book  was  not  even  added  up,  neither  were  the  books  which  were  handed  over  to  me  at 
all  balanced.  Upon  adding  up  the  cash-book,  I  found  that  he  had  received  274268/.  8#. 
during  the  nine  months  he  nad  been  in  business,  but  that  it  appeared  from  the  same  book  that 
he  had  paid,  during  the  same  period,  55,374/.  11^^.  8d.;  satisfied  that  the  book  was  nothing 
but  falsehoods,  I  directed  a  strict  investigation  into  his  ledgers,  bill-books,  and  all  others  is 
my  possession  that  would  establish  the  receipt  of  money  by  himself,  and  I  found  that  during 
that  period  he  had  received  67,945/.  19*.  8d. ;  upon  this,  he  was  examined  before  the  Com«* 
missioner,  and  a  committal  asked  for,  but  the  Commissioner  conceived  he  had  no  power.  I 
proceeded  to  investigate  the  claims  o£'  the  different  creditors,  and  out  of  those  that  had  oon-^ 
trolled  the  choice  of  assignees,  amounting  to  6,418/.  4*.  9i/.,  upon  evidence  being  produced 
before  the  Commissioner,  he  escpunged  5,639/.  10*.  3c/.  In  addition  to  this,  he  expunged  the 
proof  of  the  bankrupt's  father-in-law,  which  amounted  to  4,630/.  10*.  In  1834,  my  appoint^ 
ment  having  been  in  1832,  I  received  information  that  this  bankrupt,  who  was  uncertificated, 
was  carrying  on  business  as  a  ooal-merchant  at  Kingslaad,  and  I  directed  the  messenger  to 
seize  the  property  which  was  there  ;  the  business  was  carried  on  in  the  name  of  Merrick  Smith, 
whom  I  ascertained  to  have  been  a  follow  servant  of  the  bankrupt  at  Messrs.  Bridges,  Beeston^ 
and  Co.,  and  whom  I  discovered  in  Whitecross-street  jail,  he  having  been  arrested  by  the 
bankrupt  upon  his  threatening  to  inform  roe  that  the  bankrupt  was  allowing  him  a  guinea 
a-week  for  the  use  ofhis  name  under  which  to  conduct  the  business.  At  the  seizure  in  the 
Kingsland-road,  I  obtained  several  books  and  papers  that  had  been  withheld  from  me  pre- 
viously, and  among  others  a  small  book  containing,  in  the  bankrupt's  handwriting,  the 
account  current,  as  between  himself  and  his  father-in-law,  of  the  property  of  which  t^  had 
robbed  his  estate ;  application  was  made  to  the  Commissioner  to  expunge  the  debt  of  the 
creditor  assignees,  one  having  absconded  with  money  belonging  to  the  estate,  and  the  other 
having  been  a  party  privy  to  the  frauds  committed  by  the  bankrupt ;  the  debts  were  expunged, 
and  the  creditor  assignees  removed  by  order  of  the  Court  of  Review ;  notwithstanding  which, 
so  negligent  were  the  honest  creditors  of  their  own  interest,  and  so  little  assistance  did  I 
receive  from  them,  that  the  ssmae  clique  elected  another  creditor  assignee,  Bernard  Angle, 
whose  debt,  after  considerable  labour,  was  also  expunged.  It  is  unnecessary,  I  presume,  to 
trouble  the  Commissioners  with  the  letter  before  me,  which  I  received  from  the  creditor 
assignee.  Angle,  which  speaks  volumes  ;  a  meeting  of  the  respectable  creditors  of  the  estate 
was  then  called,  who  appointed  a  committee,  by  whose  instructions  the  solicitor  to  the  com- 
mission indicted  the  bankrupt,  the  petitioning  creditor,  the  creditor  assignee,  and  several  of 
the  creditors,  for  a  conspiracy  to  de(raud  the  estate;  a  true  bill  was  found  against  the  whote 
of  them ;  the  trial  was  mov^  to  the  Co\irt  of  Queen  s  Bench ;  Lord  Denman  presided  at  the 
trial,  and  the  petitioning  creditor,  the  bankrupt,  and  the  creditor  assignee,  were  found  guilty, 
and  remained  in  prison  many  months,  not  daring  to  ask  for  judgment ;  the  creditors  were 
acquitted ;  the  result  was  the  recovery  of  property  to  the  amount  of  1,381/.  10*.  5flt.,  nearly 
tile  whole  of  which  was  expended  in  kw  :  from  this  statement  it  would  appear  that  any  per 
centage  that  could  be  given  could  be  no  inducement  to  labour  in  such  an  estate  as  this.  I 
worked  it  as  a  show  case,  and  I  consider  that  in  clerks*  labour,  independent  of  my  own^  it 
cost  me  at  least  300/.  I  was  awarded  100/.  at  the  soUcitation  of  the  creditors;  that  was  Uie 
whole  I  received. 

2030.  Mr.  Commissioner  Law. — Perhaps,  upon  these  grounds,  you  mean  to  suggest  that, 
in  cases  of  special  exertion  on  the  part  of  the  official  a<isignee,  there  should  be  a  powar  in  the 
Commissioner  to  direct  a  remuneration  ? — Certainly ;  I  think  the  Act  of  Parltanoent  gives 
fiiU  power  for  the  purpose,  if  that  power  was  not  controlled  by  subsequent  orders. 

2031.  Putting  aside  such  special  cases,  would  you  approve  of  this:  that  each  official 
assignee  should  have  a  per  centage  on  estates  in  all  cases — that  all  should  have,  an  equal  per 
centage  on  the  fruits  of  all  property  brought  together  in  all  cases— and  that  they  should  be  at 
the  same  time  secured,  in  all  events,  some  certain  income  as  a  minimum  ? — I  should  be  very 
much  averse  to  any  portion  <rf  my  own  labours  being  bestowed  for  the  b^iefit  of  oth^^,  or  to 
receive  a  commission  upon  any  labour  of  theirs.  I  thiidc,  were  the  Court  relieved  of  the 
sinecures  and  burthens  that  at  present  press  upon  it  and  cause  it  to  be  more  expensive  in  its 
Working  than  it  otherwise  would  be  to  traders,  it  would  be  much  more  resorted  to  than  at 
present ;  for  I  cannot  but  feel  that  n^any  estates  are  kept  out  of  the  Court,  and  if  the  good 
estates  as  well  as  the  bad  were  brought  in,  the  per  centage  allowanoe  to  the  official  assignee 
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would  be  so  trivial,  that  the  estates  could  be  much  cheaper  administered  in  the  Court  than      Examiiiationg. 
out  of  it.  pTTh 

2032.  You  mean  that  each  official  assignee  ought  to  have  a  per  centage  on  the  proceeds  of        *  rti.  jonnsoa. 
the  sale  of  all  property  m  all  cases  as  well  as  the  debts  got  in? — Yes ;  either  that  or  the  Act  ^*^*^  January,  1840. 
of  Parliament  clearly  followed  out,  "  that  the  Commissioner  should  award  such  sum  as  in  his 

opinion  the  services  rendered  by  the  official  assignee  were  of  value  to  the  estate."  I  would 
mention,  as  an  illustration  of  this,  a  case  in  which  I  am  placed  in  a  very  peculiar  situation ; 
it  b  the  case  of  Bentley,  Dear,  and  Co. :  a  considerable  sum  of  money  has  been  paid  to  the 
official  assignee,  who  formerly  had  that  estate  under  his  charge,  and  upon  his  retiring  from 
office,  I  was  appointed  to  the  estate,  and,  on  investigation,  as  is  my  usual  practice,  of  the 
validity  of  the  fiat,  I  found  that  one  of  the  creditor  assignees  of  that  estate  had  obtained  proofs 
under  it  for  about  4,000/.  in  respect  of  a  debt  of  3,000/. ;  this  fact  has  been  substantiated  to  the 
satisfaction  of  the  Commissioner,  and  he  has  ordered  the  proofs  to  be  reduced  to  that  amount ; 
and  although  it  is  twenty-two  months  since  I  was  first  appointed  by  the  Commissioner,  from 
delays  and  impediments  that  have  been  put  in  my  way,  I  am  at  this  moment  without  the 
receipt  of  a  dividend  of  upwards  of  400/.  that  has  been  received  upon  such  surplus  proof  by 
this  creditor  assignee.  I  nave  been  required  to  investigate  many  very  serioui^  claims  that  are 
stated  to  me  never  to  have  been  investigated,  and  as  such  investigations  would  involve  expense  ' 
for  clerks  to  at  least  300/.,  I  have  made  appUcation  to  tlie  Commissioner  to  know  whether,  if 
I  performed  the  labour,  I  shall  receive  any  remuneration  after  such  labour  has  been  rendered, 
and  I  have  been  told,  that  as  the  previous  official  assignee  had  a  sufficient  remuneration  given 
to  him  for  all  the  labour  done  and  to  be  done,  no  remuneration  could  be  granted  to  me ;  the 
creditors  have  met  on  the  subject,  have  attended  the  Commissioner,  and  have  urged  to  him 
that  I  should  be.  recompensed  fairly  for  such  labour  as  I  should  bestow ;  the  Commissioner 
has  stated  that  he  would,  in  deference  to  their  opinion,  allow  me  such  a  sum  at  the  audit  as  they 
might  think  fit,  but  that  that  would  be  open  to  the  objection  of  any  creditors  at  that  meeting. 
Under  these  circumstances,  I  have  felt  it  but  just  to  myself  to  refrain  from  so  rigid  and  so 
expensive  an  investigation  into  these  matters  as  I  should  otherwise  long  since  have  given.  I 
mention  this  case  as  an  additional  reason  why,  in  my  opinion,  the  power  should  be  as  by  the 
Act  of  Parliament.  I  think  it  is  in  the  breast  of  the  Comnaissioner  to  give  to  any  official 
assignee  who  performs  labour  to  an  estate  such  recompense  as  in  his  opinion  is  just  and 
reasonable. 

2033.  Chairman. — Supposing  that  the  Commissioners  have  summoned  a  debtor  as  they  used 

to  do,  could  the  official  assignee  neglect  to  collect  debts  in  that  case  ? — Not  if  every  Com-  * 

missioner  exercised  the  same  supervision  the  chairman  was  accustomed  to  use. 

2034.  With  regard  to  the  property,  you  have  nothing  to  do  with  that  ? — But  little. 

2035.  Therefore  the  great  merit  of  the  official  assignee  would  be  in  examining  the 
accounts,  in  recovering  fraudulent  debts  and  concealed  property,  and  so  on? — Yes,  and  we 
often  at  present  receive  from  5/.  to  10/.  for  examining  accounts  that  an  accountant  charges 
from  50^  to  100/.  to  the  bankrupt  for  making  out,  and  we  have  the  same  labour  to  go 
through. 

20ot.  Do  you  see  any  objection  in  the  case  of  the  official  assignee  conceiving  he  has  a  right 
to  extra  remuiieration,  to  it  being  given  by  the  consent  of  the  creditor  assignee,  but  that  that 
should  be  requisite  ? — I  think  not  only  there  should  be  the  consent  of  the  creditor  assignee 
but  of  a  proportion  of  the  creditors. 

2037.  In  your  opinion,  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  execution  of  the.  duties  imposed  upon  him  as  such 
official  assignee  ? — Certainly  not  in  any  action  at  all :  if  he  has  done  any  act  that  is  com- 
plained of,  tune  Commissioner  upon  hearing  the  case  should  have  power  to  fine  him  or  dismiss 
the  complaint,  appeal  being  reserved  for  the  higher  tribunals  upon  deposit  of  costs.  I  think 
he  should  be  responsible  for  every  act  he  does  himself  or  by  his  own  appointed  agents,  but  not 
responsible  for  the  acts  of  other  persons.  There  is  a  case  now  trying  in  which  an  official 
assignee  is  a  party  :  the  bankrupt  superseded  his  commission  and  brought  an  action  against 
the  official  assignee,  leaving  out  the  creditor  assignee,  and  disputing  the  validity  of  the  fiat. 
In  another  case,  Mr.  Commissioner  Evans,  on  the  application  of  a  person  whom  he  considered 
a  creditor,  appointed  anofficial assignee ;  on  investigating  the  circumstances,  he  found  that  the  , 

bankrupt  was  in  the  Fleet  prison,  that  there  were  chancery  suits  of  frightful  importance,  that 
there  was  not  one  shilling  assets,  and  that  the  solicitors  were  in  advance  nearly  200/.  for  costs. 
On  mentioning  this  to  the  Commissioner,  he  said,  then  stay  the  appointment :  this  was  in  1835. 
The  matter  has  slept  until  recently,  when  a  solicitor,  finding  that  an  appointment  had  been 
made  and  not  revoked  by  order  of  the  Court  of  Review,  has  made  the  official  assignee  a  party 
to  a  bill  in  chancery,  a  copy  of  which  would  cost  him  15/.,  and  he  is  expected  to  put  in  an 
answer  where  there  is  not  one  penny  assets  in  the  estate.  Finding  upon  inquiry  that  he  was 
originally  appointed  to  this  estate  on  the  application  of  a  solicitor's  clerk,  he  waited  upon  that 
sohcitor,  who  has  to  put  in  an  answer  for  another  defendant,  and  pointed  out  the  circumstances 
to  him,  and  had  an  mterview  with  himself  and  the  solicitor  to  the  plaintiff  upon  the  subject, 
when  it  was  agreed,  if  the  Commissioner  approved  of  the  course,  that  an  answer  should  bejput 
in  without  putting  the  official  assignee  to  the  expense  of  a  copy  of  the  bill;  but  he  must  thus 
of  necessity  be  a  party  to  the  whole  of  that  suit,  which,  in  all  probability,  will  last  his  life  and 
that  of  his  children.  I  think  the  law  ought  to  protect  him  from  such  position.  I  think  every 
official  assignee  ought  to  be  thus  protected.  If  any  party  wished  his  evidence,  they  should  be 
entitled  te  have  it  on  paying  the  costs  of  putting  it  in  and  all  subcosts ;  but  the  official 
assignee  ought  not  to  be  called  upon  to  put  it  in  at  his  own  expense. 

iW38.  Have  you  suffered  by  failures  in  the  country,  or  have  you  had  experience  in  the 
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200  MINUTES  of  EVIDENCE  takea  before  the  COMMISSIONERS 

Examioatloos*       working  of  fiats  of  bankruptcy  in  the  country  ? — Not  of  late  years ;  but  when  in  business 

formerly  I  suffered  severely. 

Mr.  Pat.  Johnson.  2039.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts'  estates  in 
21st  January,  1840.  the  country;  if  not,  state  the  grounds  of  your  dissatisfaction,  and  particularly  whether  the 
constitution  of  the  Courts  of  Commissioners  in  the  country,  the  uncertainty  attending  these 
tribunals,  both  with  respect  to  the  law  and  the  practice,  the  costs  of  working  fiats  in  the 
country,  the  difiiculty  of  access  to  the  proceedings,  the  want  of  publicity,  and  the  checks 
attendant  thereupon,  the  delay  in  gettmg  in  the  property,  the  safety  of  the  funds  when 
collected,  the  time  of  making  dividends,  the  number  and  the  amount  of  the  dividends,  the 
absence  of  any  sufficient  motive  to  secure  activity  on  the  part  of  assignees,  or  whether  any  and 
which  of  the  above  matters  form  grounds  of  dissatisfaction  ? — I  have  had  reason  to  be  dis- 
satisfied upon  all  the  grounds  stated  in  the  question,  except  at  Liverpool,  where  I  have  ever 
found  the  business  well  conducted. 

2040.  What  remedies  occur  to  you  as  practicable  for  any  defects  which  you  have  observed 
in  the  administration  of  bankruptcy  in  the  country  ? — I  think  there  should  be  resident  Com- 
missioners sitting  constantly,  as  in  London,  at  Exeter,  Bristol,  Birmingham,  Manchester, 
Liverpool,  Lincoln,  York,  Appleby,  and  Newcastle,  so  as  to  have  a  jurisdiction  of  about 
40  miles  attached  to  each  court,  excepting  Liverpool  and  Manchester,  for,  owing  to  the  great 
extent  of  business,  I  think  they  are  justly  entitled  to  a  Commissioner  in  each  place.  The  pro- 
ceedings in  those  courts,  in  my  opinion,  should  be  in  duplicate,  one  copy  kept  as  a  record  in 
the  country,  and  the  other  sent  to  London,  in  order  that  if  any  appeal  were  made  a  copy  of  the 
original  proceedings  would  be  in  court  for  such  purpose,  or  any  other  that  might  be  required, 

2041.  Would  you  have  none  between  Manchester  and  York? — I  have  proposed  those 
I  think  sufficient.  I  think  the  jurisdiction  of  the  London  court  should  extend  to  Norfolk, 
Suffolk,  Essex,  Middlesex,  Kent,  Surrey,  Sussex,  Hampshire,  Berkshire,  Hertfordshire, 
Oxfordshire,  Buckinghamshire,  Bedfordshire,  Northamptonshire,  Butlandshire,  Cambridge- 
shire, and  Huntingdonshire ;  this,  excepting  the  county  of  Norfolk,  would  embrace  a  district 
of  about  75  miles,  and,  with  the  increased  facilities  of  travelling  by  railroad  and  otherwise, 
journeying  those  75  miles  would  form  no  comparison  with  the  time  which  (at  the  period  of 
Lord  Loughborough  extending  the  exclusive  jurisdiction  of  the  court  to  40  miles  round 
London)  would  have  been  occupied  in  travelling  those  40  miles.  I  have  ever  considered  that 
the  principle  on  which  Lord  Loughborough  gave  an  exclusive  jurisdiction  to  the  London 
court  was,  that  it  should  administer  all  bankruptcies  within  a  day's  journey  of  the 
metropolis ;  and  I  think  that  fiats,  to  the  very  extremities  of  the  kingdom,  may  be  better 
administered  in  London  than  they  are  at  present  generally  in  the  country.  I  would  appeal 
to  the  creditor  assignee  of  the  estate  of  Christopher  ICelnan,  an  estate  worked  at  Berwick -on- 
Tweed,  as  an  instance  in  the  north;  and  I  would  also  appeal  to  the  creditor  assignee  of  the 
estate  of  Henry  Molyneux,  at  Penzance,  as  to  the  efficiency  of  the  London  Court  of  Bank- 
ruptcy working  an  estate  at  the  Land's  End.  I  would  also  appeal  to  the  creditor  assignees  of 
the  estate  of  Munday,  a  clothier,  in  Wiltshire,  as  to  its  efficiently  working  that  fiat  In  all 
those  cases  assets  were  recovered  for  the  creditors  by  the  power  of  the  court  here  that  I  do  not 
think  would  have  been  recovered  had  the  estates  been  worked  in  the  country.  I  would 
suggest  that,  in  the  event  of  resident  Commissioners  being  appointed,  there  should  be  official 
assignees  as  in  London  attached  to  their  courts;  and  I  would  most  decidedly  recommend  that 
those  official  assignees  should  not  be  selected  from  the  districts  to  which  they  are  appointed,  in 
order  that  any  improper  influence  might  be  completely  destroyed  and  the  official  assignee  be 
a  totally  free  and  independent  person.  The  court  in  London  until  recently,  held  a  pretty 
universal  concurrent  jurisdiction,  but  by  certain  orders  made  recently  by  the  Court  of  Review, 
upon  whose  application  I  do  not  know,  that  concurrent  jurisdiction  is  almost  destroyed ;  and 
however  anxious  the  generality  of  the  creditors  may  be  to  have  a  fiat  worked  in  London  it  is 
now  almost  impossible  to  obtain  it. 

2042.  Secretary. — If  the  counties  you  have  mentioned  were  attached  to  the  London  courts, 
do  you  think  that  courts  formed  at  the  particular  places  which  you  have  named  would  cover 
all  the  kingdom,  making  the  districts  not  larger  than  to  the  extent  of  40  miles  ? — I  do— except 
perhaps  a  corner  here  and  there. 

2043.  You  have  looked  at  it  with  that  view  ? — I  have. 

2044.  You  do  not  propose  to  have  any  court  between  the  Land's  End  and  Bristol,  except  at 
Exeter  ?— No. 

2045.  How  far  is  it  from  Bristol  to  the  Land's  End  ? — I  do  not  believe  it  is  more  than 
80  miles  from  Bristol  to  Exeter :  it  is  further  to  the  Land's  End  from  Exeter.  But  the 
Land's  End  is  not  worth  a  court  for  itself.  With  the  best  attention  I  can  give  to  it,  considering 
the  mercantile  importance  of  places  within  the  districts,  I  have  found  none  better  than  those 
I  have  marked. 

2046.  Have  you  any  other  place  for  Gloucestershire  except  Bristol? — No. 

2047.  Do  you  know  the  distance  from  Bristol  to  the  further  extent  of  Gloucestershire  ? — 
I  do  not  propose  to  divide  by  counties.  There  is  a  comer  which  runs  down  a  considerable 
distance,  probably  60  miles. 

2048.  How  far  is  it  to  Cheltenham  ? — ^That  I  cannot  answer.  I  have  taken  my  pen  and 
compasses,  and  put  down  one  leg  of  the  compass  at  each  place,  seeing  how  far  it  will  go, 
and  I  found  that  many  isolated  parts  of  counties,  if  the  division  is  made  by  counties,  would 
be  at  a  much  greater  distance ;  but  it  is  not  necessary  to  make  the  division  by  counties.  My 
idea  is,  that  if  Commissioners  were  sitting  de  diem  in  diem,  at  certain  places,  with  a  district 
of  40  miles  round  their  courts,  the  business  would  be  done  much  more  speedily  than  it  is 
at  present,  and  much  less  expensively. 
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2049.  Chairman, — ^What  is  your  opinion  of  the  following  plan^  which  has  been  suggested      Examinations, 
to  this  Commission,  either  as  a  plan  for  administering  the  law>  both  of  bankruptcy  and  ''^— 
insolvency,  throughout  England  and  Wales,  in  the  event  of  the  Insolvent  Debtors'  Court    ^'  ^^^  Johnson, 
being  abolished,  or  as  a  plan  for  administering  the  law  of  bankruptcy  only.    The  Court  of  2itt  Jaimary,  1840. 
Review  to  be  abolished ;  to  have  one  court  for  the  administration  of  the  laws  relating  to 

bankrupts  and  insolvents — such  court  to  consist  of  a  certain  number  of  co-ordinate  judges, 
some  (as  the  present  Commissioners)  to  be  stationed  in  London,  others  in  certain  districts 
throughout  the  country,  to  be  determined  upon;  the  court  to  have  original  jurisdiction  in 
all  matters  of  bankruptcy  and  insolvency^  subject  to  appeal ;  the  law  to  be  administered  in 
London  and  in  such  country  districts  before  any  one  or  more  of  the  judges  of  the  court, 
subject  to  appeal  from  the  decision  of  any  one  judge,  either  in  London  or  the  country,  to 
three  of  the  judges  in  London,  and  in  certain  matters  and  under  certain  restrictions,  from 
the  three  to  die  Lord  Chancellor;  all  appeals  before  the  three  judges  to  be  proceeded  upon 
by  viva  voce  examination  of  witnesses,  (as  now  in  the  Subdivision  Courts,)  unless  the  court 
thinto  it  expedient,  under  special  circumstances,  to  receive  testimony  by  affidavit ;  appeals 
before  the  Lord  Chancellor  to  be  decided  upon  the  evidence  taken  before  the  three  judges, 
and  upon  that  alone,  unless  the  Lord  Chancellor  think  it  expedient  to  have  further  evidence 
by  viva  voce  examination  or  by  affidavit — and  where  further  viva  voce  evidence  is  required, 
the  Lord  Chancdlor  to  remit  the  case  to  the  three  judges  for  that  purpose ;  the  judges  of 
the  court  sitting  in  London,  or  the  major  part  of  them,  to  make  general  rules  and  orders,  to 
be  approved  of  by  the  Lord  Chancellor,  for  regulating  tlje  form  of  proceedings  and  the 
practice  to  be  observed  in  the  court,  both  in  London  and  in  the  country ;  the  proceeding 
before  any  of  the  judges  in  the  country  to  be  transmitted  to  the  court  in  London,  to  be  records 
of  the  court,  and  to  be  kept  as  such  among  the  records  thereof — but  the  solicitors  prosecuting 
any  matter  of  bankruptcy  or  insolvency  in  the  country  to  have  office  copies  of  sucn  proceed- 
ings, in  the  same  manner  as  solicitors  do  now  of  proceedings  in  the  Court  of  Bankruptcy  ?•— 
I  am  quite  of  opinion  the  Court  of  Review,  as  at  present  constituted,  should  be  abolished ; 
for  I  consider  it  has  proved  itself  a  perfect  failure.  With  regard  to  the  second  part  of  this 
question,  I  think  there  should  be  one  court  for  the  administration  of  the  laws  relating  to 
bankrupts  and  insolvents ;  that  that  court  should  have  jurisdiction  in  all  matters  of  bank- 
ruptcy ;  that  it  should  be  administered  in  London  subject  to  appeal  from  the  decision  of  any 
one  judge  or  commissioner  in  London  or  the  country  to  three  of  the  commissioners  in  London, 
and  from  the  three  to  the  Lord  Chancellor.  The  terms  in  the  question  are,  "  in .  certain 
matters  and  under  certain  restrictions."  I  think  the  appeal  should  be  open ;  and  I  think 
the  judges  of  the  court  sitting  in  London  should  be  commissioners  for  the  time  bein^  for  this 
building,  which  miffht  be  used  exclusively  for  the  purposes  of  the  public ;  and  I  think  they 
should  make  all  rules  and  orders  necessary  for  the  court,  subject,  of  course,  to  the  appro- 
bation of  the  Lord  Chancellor. 

2050.  Might  not  other  matters,  for  which  now  special  commissions  are  issued,  such  as 
commissions  of  lunacy,  for  assigning  guardians,  for  examination  of  witnesses,  for  taking 
answers,  &c„  be  advantageously  prosecuted  before  any  one  of  the  judges  of  such  court? — 
Certainly ;  and  if  such  official  assignees  were  appointed  receivers  for  lunatic  and  other  estates, 
and  the  money  arising  from  such  receipts  paid  in^  the  Bank  of  England,  I  think  the  com- 
mission would  be  so  very  trivial,  probably  not  more  than  a  half  or  one  per  cent.,  that  a  very 
great  saving  would  accrue  to  thpse  estates. 

2051.  It  has  been  suggested  to  this  Commission,  that  instead  of  having  local  judges  for 
the  country  districts,  it  would  be  more  advantageous  that  the  law  of  bankruptcy  for  England 
and  Wales  should  be  administered  in  the  court  in  London,  with  the  aid  of  circuits  for  certain 
matters,  and  with  the  power  of  appointing  examiners  where  necessary ;  as,  for  instance,  all 
adjudications  of  bankruptcy  and  choice  of  assignees  to  take  place  in  London ;  the  last 
examination  of  bankrupts,  and  audits  and  dividends,  to  take  place  before  a  judge  on  his 
circuit,  and  the  Court  to  have  power  to  a{>point  examiners  for  counties  or  districts  ror  special 
purposes.  What  is  your  opinion  of  this  plan,  and  of  the  relative  merits  of  the  two ;  and 
state  further  what  part,  if  any,  of  the  business  under  a  fiat  in  bankruptcy  you  think,  from 
your  experience,  could  be  conveniently  and  efficiently  despatched  on  circuit  ? — I  think  resi- 
dent IogbJ  judges  for  the  country  courts  infinitely  preferable.  There  is  one  point  to  which  I 
may  be  permitted  to  draw  the  attention  of  the  Commissioners,  in  respect  of  which  I  have 
felt  ^reat  inconvenience.  Provision  should  be  made  that  whenever  a  suitor  commenced  pro- 
ceedings, either  at  law  or  equity,  in  England,  Scotland,  Ireland,  or  the  islands  in  the  Channels, 
notices  to  the  defendant  or  defendants,  or  witnesses,  may  be  served  in  either  part  of  the 
kingdom,  and  not,  as  at  present,  restricted  to  that  part  in  which  the  suit  is  commenced, 
which  I  have  found  a  great  eviL  I  cannot  conceive  that  in  any  quarter  there  could  be  any 
objection  to  giving  equal  facilities  for  serving  process  in  either  kingdom.  We  are  often  pre 
vented  prosecuting  inquiries  successfully  in  bankruptcy  for  want  of  such  power,  and  parties 
wishing  to  screen  themselves  are  enabled  to  do  it  effectually  by  withdrawing  from  the  juris- 
diction of  the  court.  In  a  late  case  a  question  arose  of  great  mercantile  importance,  that 
cannot  be  gone  into  because  a  summons  from  this  court  does  not  extend  to  Ireland. 

2052.  Previous  to  the  decision  of  the  Court  of  Exchequer  relating  to  this  court,  what  were 
the  rules  adopted  in  the  court  of  which  you  are  an  official  assignee  for  the  management  of 
estates?  when  a  man  was  made. a  bankrupt,  what  was  he  required  to  do? — He  was  reouired 
immediately  to  give  to  his  official  assignee  a  rough  'statement  of  his  debtors  and  creditors, 
and  a  rough  statement  of  his  assets.  This  was  a  material  circumstance ;  the  bankrupt  gene- 
rally gave  a  fair  statement  at  the  outset,  before  he  had  been  tutored  to  withhold  information, 
which  is  too  often  the  case. 

2053.  What  was  the  rule  about  the  balance-sheet  ?— It  was  required  to  be  delivered  at 
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BxambMttons.      least  ten  days  before  the  time  for  passing ;  and  he  could  not  pass  without  that :  and  with  the 

—  balance-sheet  Mr.  Commissioner  Evans  required  that  the  baidLrupt  should  file  a  cash  account 

Mr,  Pat  Johnson.    Qf  j^jg  receipts  and  payments  for  at  least  twelve  months  before  the  bankruptcy. 

21tt  January,  1840.       2054.  Have  you  found  that  there  was  any  difficulty  in  making  out  a  reasonable  cash 

account  where  the  bankrupt  had  not  kept  books? — Not  the  slightest ;  they  made  it  to  the 

best  of  their  belief. 

2055.  Mr.  Commissioner  Law. — ^Were  the  bankrupts  relieved  from  that  being  required  of 
them  in  consequence  of  the  decision  that  the  Commissioners  could  not  commit  for  contempt  ? 
— Mr.  Commissioner  Evans  then  abandoned  all  the  rules  he  had  made  for  the  guidance  of 
his  court. 

2056.  Chairman, — ^Was  there  any  rule  made  for  the  collection  of  debts  ? — Yes ;  on  the  three 
applications  being  sent  to  the  debtor^  and  no  sufficient  excuse  being  given,  the  Conmiissioner 
required  the  debtor  to  be  summoned  before  him. 

2057.  Was  that  efficacious  in  collecting  the  debts  ?— ^I  should  say  in  99  cases  out  of  100 : 
those  who  could  pay  did  pay  upon  being  summoned.  * 

2058.  Were  there  any  instances  in  which  the  parties  summoned  and  examined  as  to  their 
I                own  debts  denied  them,  where  there  was  reason  to  suppose  they  really  owed  them  ? — ^There 

is  one  instance  in  the  case  of  a  man  who  came  up  with  a  coat  on  his  back  to  swear  he  never 
had  it ;  and,  on  the  Commissioner  calling  his  attention  to  it,  he  said  he  had  made  a  mistake. 

2059.  Do  you  know  of  any  other  ? — f  do  not. 

2060.  Have  you  your  collecting  books  here? — ^I  have. 

2061..  Have  the  goodness  to  show  them? — I  produce  them,  and  refer  more  particularly  to 
the  estate  of  Lock  and  Binney,  as  an  instance  of  collecting  small  debts  :  the  debts  are  entered 
from  the  bankrupt*s  balance-sheet ;  application  is  made  by  the  official  assignee ;  and  upon 
their  beins  received,  the  date  of  such  receipt  is  filled  in  against  the  debt,  together  irith  the 
amount  of  the  actual  receipt.  Those  amoimts  were,  and  continue  to  this  dav,  to  be  ticked  off 
by  Mr.  Commissioner  Evans.  The  official  assiernee  attends  him  at  &e  audit.  In  the  event 
of  any  debt  not  being,  in  his  opinion,  sufficiently  accounted  for,  his  practice  was  to  mark  the 
letter  S,  meaning  '*  Summons,    against  such  debts ;  that  practice  he  has  discontinued. 

2062.  Mr.  Commissioner  Law. — Is  that  practice  not  continued  ? — No ;  the  consequence 
is,  that  at  least  one-third  of  the  debts  are  not  got  in. 

2063.  No  power  to  commit  for  not  obeying  the  summons  was  assumed ;  was  it  ? — Yes ; 
but  it  was  never  exercised. 

2064.  Secretary. — Do  you  know  that  it  exists  ? — I  have  heard  Mr.  Comnaissioner  Evans, 
for  whose  opinion  as  a  lawyer  I  have  the  highest  regard,  threaten  to  commit  if  answers  were 
not  given ;  and  I  think  be  is  too  good  a  lawyer  to  threaten  to  commit  without  having  the 
power. 

2065.  Mr.  Commissioner  Law. — ^The  question  respects  non-pajrmmt.  You  do  not  mean 
that  the  power  of  committal  for  non-payment  was  ever  assumed  ? — No;  never  dreamt  of.  I 
considered  the  question  to  apply  to  the  refusal  to  answer. 

2066.  Chairman. — In  how  many  instances  have  creditors,  not  assignees,  interfered  ? — I  can 
scarcely  recollect  an  instance. 

2067.  In  how  many  instances  have  creditor  assignees  interfered  effijctually  ?— In  very  few; 
indeed  I  very  much  wish  that  the  assignees  and  creditors  would  interfere  nrach  more  than 
they  have  done. 

2068.  Do  you  recollect  any  rule  about  the  proof  of  debts  ? — Yes ;  there  was  a  rule  made 
by  Mr.  Commissioner  Evans,  that  wherever  there  was  no  trace  of  the  transaction  in  the  books 
of  the  bankrupt,  he  would  require  the  creditor  seeking  to  prove,  to  bring  some  othar  evidence 
than  his  own  oath,  aided  by  that  of  the  bankrupt. 

2069.  How  did  that  rule  answer  ? — Most  beneficially  for  the  public :  it  effiscttially  prevented 
the  grossest  frauds. 

2070.  Did  Mr.  Commissioner  Evans  reiuse  proofs  to  a  large  amount,  in  consequence  of 
that  rule  ? — To  a  most  enormous  amount ;  a  frightful  amount 

2071.  Was  it  a  hundred  thousand  pounds? — A  vast  deal  more — many  hundred  thousand 
poimds. 

2072.  Were  there  many  appeals  from  his  judgments  in  those  cases  ?  What  proportion  do 
you  think  were  appealed  f — I  scarcely  remember  an  appeal  in  any  such  cases. 

2073.  Secretary. — ^You  have  said  that  debtors  were  sumnooned  who  owed  money  to  a  bank* 
Tupt's  estate,  and  that  that  was  abandoned  now  ? — Yes, 

2074.  Is  it  generally  abandoned  by  the  other  Conunissioners  ?— >I  do  not  know  the  practice 
of  any  other  court  but  my  own. 

2075.  How  long  has  it  been  given  up  by  Mr.  Commissioner  Evans  t — From  two  to  three 
years. 

2076.  Why  was  it  given  up  ? — I  believe  it  was  given  up  in  consequence  of  the  Gnnmissioner 
conceiving,  by  the  decision  of  the  Court  of  Exchequer,  that  he  had  not  tfie  power  which  he  had 
previously  assumed.  I  have  been  presmit  at  examinations  under  bankruptcy  of  the  utmost 
importance ;  in  one  case  a  person  was  required  to  quit  the  room  by  the  Commissioner,  he  said« 
I  shall  do  no  such  thing,  and  put  his  bat  on ;  the  consequence  was,  that  the  investigation, 
which  would  have  produced  in  my  opinion  assets  to  the  estate>  was  abandoned,  because  it 
could  not  be  carried  on  profitably  with  that  person  in  the  room. 

2077.  When  persons  were  sununoned  to  come,  you  say  they  generally  paid  without  objection  ? 
— ^They  came  up,  were  examined,  and  admitted  the  debt ;  if  they  were  not  immediately  aUe 
^o  pay*  they  asked  for  a  little  time.  If  I  considered  thmr  i^pplkatka  reaaonable,  I  granted  it 
— if  I  did  not,  I  referred  them  to  the  creditor  assignees,  who  often  considered  an  application 
reasonable  which  I  considered  unreasonable,  and  granted  that  irtiich  I  had  refused. 
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2078.  Were  those  debtd  which  persons  were  so  summoned  to  pay,  the  common  book  debts      Bzamioatiaafl* 
of  the  bankrupt  ? — Yes.  — -• 

2079.  Were  they  not  therefore  debts  which  were  not  likely  to  be  questioned,  and  which  would  ™^'  "^  Johnson, 
act  have  bewi  questioned  if  the  bankrupt  had  remained  solvent,  and  collected  them  in  himself?  ^ist  January*  1840. 
«— I  believe  they  were  debts  which  the  bankrupt  never  would  have  recovered ;  and  I  could 

produce  at  least  fifty  bankrupts  to  state  they  were  recovered  by  summons,  though  they  had 
Bot  the  slightest  idea  of  ever  seeing  them  recovered. 

2080.  Are  you  acquainted  with  the  circumstances  referred  to  in  the  paper  now  shown  to 
you  ? — I  am. 

2081.  Is  the  statement  correct  ? — It  is.     I  recollect  the  judgment  of  Mr.  Commissioner 
Evans  perfectly. 

\The  same  was  read  as  follows. 1 

"  Mr.  Commissioner  jEtoii*.— The  proof  tendered  was  supported  merely  by  the  oath 
of  the  creditor,  the  bankrupt  having  absconded,  and  no  entry  of  the  transaction  appearing 
either  in  the  books  of  the  bankrupt  or  creditor,  except  in  the  bill-book  as  to  two  of  the  bills. 
Immediately  after  my  acceptance  of  the  office  which  I  now  hold^  a  number  of  persons 
attempted  to  prove  deots  under  a  fiat.  All  these  creditors  had  bills  of  exchange,  warrants 
of  attorney,  I O  U's,  &c.  My  suspicions  were  excited.  I  decided  on  requiring  fiirther  evidence 
than  the  production  of  such  documents — and  the  oaths  of  the  creditor  and  bankrupt.  The 
petitioning  creditor  was,  I  have  since  been  informed,  a  man  worth  many  thousand  pounds ;  he 
produced  his  books.  On  inspection  of  them  I  felt  myself  compelled  to  reject  his  proof.  Neither 
he  nor  any  of  the  other  persons  thought  it  right  to  appeal  from  my  judgment,  and  I  have  no 
doubt  the  whole  of  the  debts  were  fictitious.  Under  two  other  fiats  I  adjudged  two  persons 
in  the  same  week  to  be  bankrupts — ^the  petitioning^  creditors  stating  that  they  had  other  evi- 
dence than  their  own  and  the  bankrupts'  oaths.  The  messenger,  on  going  to  the  houses  and 
places  of  business  of  the  bankrupts  could  not  discover  any  property.  On  the  day  appointed 
for  the  choice  of  assignees,  a  number  of  persons  tendered  proofs  to  the  amount  of  many 
thousand  pounds ;  but  being  unable  to  substantiate  them  by  any  other  evidence  than  their 
own  and  the  bankrupts'  oaths,  I  rejected  them.  The  result  was,  that  in  both  instances  the 
bankrupts  paid  their  bonajide  creditors  20«.  in  the  pound.  Inomediately  before  my  appoint- 
ment, a  choice  of  assignees  took  place  under  a  commission.  Alleged  debts  to  the  amount  of 
12,000/.  on  bills  of  exchange  were  tendered  and  admitted,  the  persons  tendering  them  being 
in  respectable  situations  in  Ufe.  On  the  appUcation  of  the  solicitor  to  the  commission,  I  ap- 
pointed an  official  assignee.  He,  on  examining  the  bankrupts'  books,  thought  that  the  debt  of 
one  of  the  assignees  was  fictitious;  and  having  stated  to  me  his  reasons,  a  meeting  was 
appointed  for  expunging  the  debt  One  witness  was  examined  against  the  proof,  who  swore 
that  the  bill  of  excmange  which  constituted  the  debt,  did  not  exist  till  after  the  issuing  the 
commission ;  and  I  think  five  persons  swore  that  the  bill  of  exchange  was  in  existence  before 
that  time.  I  was  of  opinion,  from  inspection  of  the  books,  that  the  five  witnesses  were  per- 
jured y  but  not  liking  to  decide  alone  on  a  question  involving  so  serious  a  matter  as  the 
guilt  or  innocence  of  so  many  persons,  I  adjourned  the  case  to  a  Sub-division  Court.  That 
court  was  of  the  same  opinion,  and  the  debt  was  expunged.  The  creditor  appealed  to  the 
Court  of  Review  ;  it  agreed  with  the  Sub-division  Court.  The  creditor  then  indicted  the 
witness  for  perjury;  he  was  acquitted  on  the  hearing  of  the  prosecutor's  witnesses,  ^nce 
that  time  the  whole  amount  of  the  12,000/.  has  been  expunged,  the  supposed  creditors  having 
on  their  oaths  admitted  that  all  tlie  debts  were  fictitious.  From  evidence  afterwards  obtained, 
it  appeared  that  these  fictitious  creditors  paid  over  to  the  bankrupt  the  sums  they  received  for 
dividends,  amounting  to  in  the  pound,  and  that  they  derived  no  pecuniary  benefit  what- 
ever from  their  fraud.  In  numerous  other  cases  I  rejected  debts  to  very  large  amounts,  because 
no  evidence  was  produced  except  the  oaths  of  the  creditors  and  bankrupts.  In  a  great  many 
instances  attempts  were  made  to  support  the  proob  by  false  entries  in  books,  and  the  interpo- 
lation of  entries  and  pages  was  apparent.  In  theory  it  was  clear  to  my  mind  that  if  the  un- 
supported oaths  of  the  creditor  and  bankrupt  were  to  be  considered  sufficient  to  authorize  a 
judgment  in  favour  of  the  proof,  the  consequence  would  necessarily  be,  that  a  ft*audulent 
trader  would,  by  setting  up  fictitious  debts,  choose  his  own  assignees,  give  himself  his  own 
certificate,  and  defraud  nis  bona  fide  creditors;  but  after  the  transactions  I  have  mentioned,  I 
felt  myself  compelled  to  lay  it  down  as  a  general  rule  for  my  own  guidance,  that  I  would  not 
admit  proofs  merely  on  the  oaths  of  the  creditor  and  bankrupt.  That  I  had  a  right  to  make 
such  a  rule,  I  think  there  cannot  be  any  doubt  The  46th  section  stated  that  a  creditor  ought 
to  be  allowed  to  prove  his  own  debt,  but  the  Commissioners  had  a  right  to  examine  persons 
as  to  its  validity.  It  is  clear  by  this  section  that  I  am  bound  to  require  such  further  proof  as 
in  my  judgment  I  think  necessary.  I  next  considered  whether  the  rule  could  admit  of  any 
exception.  It  was  suggested  that  it  would  not  be  right  to  put  the  rich  and  the  poor  man  on 
the  same  level ;  that  uie  amount  that  might  corrupt  a  poor  man  could  have  no  influence  on  a 
man  of  great  wealth.  My  answer  was,  that  so  far  as  I  was  concerned,  I  put  at  least  as  much 
confidence  in  the  oath  of  a  poor  as  in  that  of  a  rich  man ;  and  nothing  is  more  injurious  to 
the  peace  and  happiness  of  a  country  than  the  suspicion  that  there  is  one  law  for  the  rich  and 
another  for  the  poor.  Supposing  that  I  ought  to  do  otherwise,  how  was  I  to  ascertain  whether 
a  man  was  poor  or  rich  ?  I  had  no  means  to  try  such  an  issue.  It  was  also  suggested  that 
the  cliaracter  of  the  person  tendering  the  proof  ought  to  be  taken  into  consideration.  The 
answer  was  obvious — I  had  no  means  of  trying  the  question  of  character.  For  these  reasons 
it  appeared  to  me  that  in  no  court  of  justice  ought  any  exception  to  the  rule  be  allowed ;  but 
whatever  might  be  the  case  in  other  courts,  I  was  thoroughly  convinced  that  a  person  exe- 
cuting the  office  of  a  commissioner  of  Her  Majesty's  Court  of  BankrupUn^  could  not  make  any 
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EzamiiiatioDs.      exception.     In  nineteen  out  of  twenty  fiats  in  bankruptcy,  the  fiat  is  issued  at  the  instance  of 
—  the  bankrupt ;  the  petitioning  creditor  is  his  friend;  the  solicitor  is  the  bankrupt's  solicitor  or 

Mr.  Pat.  Johnson,  j^  particular  friend.  In  these  nineteen  cases  the  Commissioner  is  the  only  person  who  can 
21flt  January,  1840.  examine  into  the  validity  of  the  tendered  prooiSs.  If  the  bankrupt  be  dishonest,  and  intends  to 
avail  himself  of  his  bankruptcy  to  cheat  his  creditors,  the  attorney  to  the  fiat  cannot  be  ex- 
pected to  render  the  Commissioner  any  assistance,  he  is  either  a  party  to  the  iraud  or  he  is  the 
dupe  of  the  bankrupt.  Were  I  and  the  other  Commissioners  protected  from  insult  as  we 
ought  to  be,  instead  of  beins  held  out  to  the  public  as  persons  deserving  no  confidence,  and 
liable  to  be  insulted  with  impunity,  it  would  even  in  that  case  be  absurd  to  expect  that  a 
Commissioner  should  institute  a  severe  cross-examination  as  to  every  person's  proof  of  debt 
where  there  was  no  entry  in  the  bankrupt's  books.  The  Commissioner  would  appear  in  such 
case  to  be  imputing  perjury  to  every  person  tendering  the  proof.  There  is  no  doubt  that  in 
many  cases  persons  do  lend  money  without  making  entries  in  their  books,  or  having  any  evi- 
dence of  the  transactions  except  their  own  oath  and  that  of  the  borrower.  And  what  man 
sitting  in  the  situation  I  fill,  will  institute  such  a  cross-examination  without  any  knoidedge  ot 
the  person  or  an  instruction  on  the  subject?  Were  he,  after  hearing  the  oath  of  the  creditor 
and  bankrupt  in  consequence  of  having  formed  such  a  rule,  to  reject  the  proof,  and  to  do  so 
not  expressly  on  the  ground  of  an  unvaryiufif  rule,  but  on  the  ground  of  disbelief,  he  would,  in 
many  instances  be  stigmatizing  the  honest  and  confiding  man  with  the  crime  of  peijury,  and 
in  all  probability  poison  his  existence.  If  it  be  right  to  make  such  a  rule,  it  is  imperative  to 
.  notify  it  to  the  public ;  the  knowledge  of  such  a  rule  would  prevent  the  honest  creditor  having 
only  his  own  and  bankrupt's  oath  to  support  hb  claim,  subjecting  himself  to  the  pain  of  having 
his  claim  rejected  ;  but  such  notification  would  serve  a  more  important  purpose— that  of  pre- 
venting men  attempting^  to  prove  a  false  debt.  As  it  is  the  duty  of  the  Legislature  to  enact 
laws  principally  with  the  object  of  preventing  crimes,  so  in  my  opinion  it  is  the  duty  of  those 
administering  the  laws,  to  administer  them  with  a  view  to  the  same  important  purpose.  Had 
such  a  rule  been  made  and  promulgated  before  the  issuing  the  commission  I  have  mentioned, 
it  would  have  prevented  the  dreadflil  perjury  committed  in  that  case.  I  can  also  state  that 
the  rule  has  operated  most  beneficially  to  honest  creditors.  Having  taken  considerable  pains 
to  publish  the  rule  in  question,  and  being  still  firmly  convinced  that  the  reasons  for  the  rule 
are  unanswerable,  I  find  myself,  in  defiance  of  the  rule,  bound  to  adjudge  that  this  proof  be 
admitted — for  the  Court  of  Review,  on  an  appeal  from  my  judgment  in  a  case  where  this  rule 
applied,  admitted  the  proof.  I  should  certainly  not  feel  myself  Dound  to  submit  to  the  opinion 
of  that  court  were  it  a  question  upon  which  there  could  be  an  appeal*  but  there  can  be  no 
appeal  in  this  case ;  and  the  only  question  of  my  deciding  according  to  my  own  conviction^ 
would  be  to  saddle  the  estate  with  very  heavy  costs;  which,  as  it  could  procure  no  other  result, 
would  be  very  unjustifiable.  My  reason  for  goinc;  thus  fully  into  the  question,  is  my  firm 
conviction  that  nothing  can  be  more  injurious  to  the  commerce  of  the  country,  or  pernicious 
to  the  morals  of  the  community,  than  the  non-existence  of  the  nde  in  question ;  and  therefore 
my  duty  to  the  public  requires  me  to  call  its  attention  to  the  question.  If  the  public  should 
agree  with  me,  the  evil  will  be  remedied :  should  the  public  think  me  in  error,  I  shall  be 
released  from  a  very  disagreeable  part  of  what  I  consider  my  duties,  and  I  shall  have  shown 
that  it  is  not  from  any  wish  on  my  part  to  avoid  an  irksome  and  painful  task,  that  I  have 
abandoned  the  rule  in  question.'* 

2082.  Mr.  Commissioner  Law. — ^What  was  the  diflTerence  in  the  regulations,  as  to  what 
was  required  of  a  bankrupt  after  the  decision  of  the  Court  of  Exchequer? — Mr.  Commissioner 
Evans  then  did  not  require  the  bankrupt  to  make  his  cash  account  nor  to  deposit  his  accounts 
ten  days  before  the  time  appointed  for  his  passing. 

2083.  When  is  he  now  required  to  hand  them  to  you  ? — He  does  it  when  he  pleases. 

2084.  Secretary. — How  did  the  decision  of  the  Court  of  Exchequer  afiect  that? — I  cannot 
answer  the  question ;  Mr.  Commissioner  Evans  can  of  course  state  that 

2085.  Mr.  Commissioner  Lato.—- Does  it  sometimes  happen  that  you  do  not  get  the  bank- 
rupt's accounts  till  one,  two,  or  three  days  before  the  day  appointed  for  his  passing? — I  have 
had  them  delivered  the  day  before,  frequently  since  the  abandonment  of  that  rule. 

2086.  Do  you  yourself  give  the  bankrupts  any  hints  on  the  subject,  so  as  to  induce  them  to 
deliver  their  accounts  correctly  ten  days  or  a  fortnight  before  ? — ^The  first  intimation  they  re- 
ceive from  me,  immediately  I  am  appointed,  is  a  printed  notice,  to  the  efiect  that  they  must 
forthwith  deliver,  at  my  office,  a  list  of  all  their  aebtors  and  creditors,  and  they  are  to  take 
notice  that  unless  the  balance  sheet  is  placed  in  my  hands  ten  days  at  least,  before  the  day 
appointed  for  their  last  examination,  they  cannot  then  pass. 

2087.  This  you  do  on  your  own  judgment? — Solely  on  my  own  responsibility. 

2088.  The  result,  probably,  generaUy  is  that  they  do  dehver  it  ten  days  before  hand  ?-« 
The  result  is,  in  two  cases  out  of  three,  that  I  do  not  get  them  ten  days  beiore  the  last  exami- 
tion. 

2089.  Secretary. — Do  you  state  that  you  send  that  by  direction  of  your  Commissioner? — 
No ;  for  I  have  no  such  authority  now  from  my  Conmiissioner. 

2090.  Mr.  Commissioner  Law. — Of  course  a  great  difficulty  results  from  this,  in  any  cre- 
ditor who  wishes,  before  the  examination  to  know  what  the  bankrupt's  accounts  are,  obtaining 
such  information  ? — ^Yes ;  a  very  great  difficulty  is  put  in  the  way  of  the  creditors  of  the  bank- 
rupt, and  of  the  official  assignee.  I  think  the  rule  generally,  in  every  case,  should  be,  that 
the  bankrupt  should,  ten  clear  days  before  attempting  to  pass,  take  to  the  Court  three  copies 
of  his  account ;  that  the  date  of  the  receipt  should  be  marked  by  the  officer  of  the  Court ;  that 
one  copy  should  be  filed  immediately  with  the  proceedings ;  that  he  should  forthwith  deliver 
to  the  official  assignee  the  second  copy  ;  and  the  third  either  to  the  creditor  assignee,  or  to 
the  solicitor  to  the  estate.    The  doing  this  would  prevent  a  bankrupt,  as  be  often  applies  to 
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do,  altering  his  accounts,  between  the  time  of  their  delivery  to   the  official  assignee,  and      Examihati 
their  being  brought  before  the  Commissioner  at  the  last  examination.  ^*"' 

2091.  Do  you  ever  allow  him  to  fetch  them  after  he  has  parted  with  them  ? — ^We  cannot   Mr.  Pat.  Johnson, 
help  it;  for  barristers,  solicitors,  and  others,  are  often  finaing  fault  with  us  for  not  having  2l8t  Januaiy,  1840. 
told  the  poor  bankrupt  what  would  be  required  of  him.     We,  therefore,  enable  him,  if  pos- 
sible, to  give  an  explanation,  if  he  can  satisfy  us,  in  the  mean  time,  that  his  account  is 

right. 

2092.  Do  you  not  think  it  would  be  a  better  practice,  always,  to  keep  the  account  he  deli-. 
Tered  untouched,  and  that  if  he  wished  to  deliver  anything  that  varied  from  it,  he  should  do 
that  by  way  of  supplement  or  explanation  ? — I  do ;  and  it  is  for  this  purpose  I  think  that  a 
third  copy  should  be  filed,  which  the  bankrupt  can  have  no  access  to, 

2093.  Do  you  not  think  ten  days  too  short  a  time? — I  do;  much  too  short. 

2094.  Supposing  a  creditor,  living  at  Manchester,  writes  up,  ordering  an  office  copy  to  be 
sent  down  to  him,  that  would  appear  to  leave  him  but  a  very  short  time  to  ascertain  whether 
he  should  controvert  it? — ^The  law  allows  the  bankrupt  to  be  discharged  in  forty-two  days; 
he  is  often  employed  with  an  accountant,  making  out  the  account  the  thirty-two  days,  which 
is  expected  to  be  gone  through  by  the  official  assignee  in  ten  days^  and  that  time  is  too  short- 
in  many  instances. 

2095.  Do  you  ever  find  that  in  any  cases  where  the  bankruptcy  is  by  the  contrivance  of  the 
bankrupt  himself,  he  has  facilitated  the  business  by  previous  preparation  ? — Yes,  in  many 
cases;  I  have  recently  had  to  expunge  the  debt  of  a  creditor  assignee,  which  had  passed  in 
consequence  of  the  books  having  been  made  up  months  before  the  fiat,  and  it  consequently 
escap^  investigation.  ^ 

2096.  Does  it  not  follow  that  in  a  case  of  any  magnitude,  where  the  bankruptcy  is  of  the 
bankrupt's  own  seeking,  you,  to  do  your  duty  in  the  way  in  which  it  is  clear  you  wish  to  do  it, 
ought  to  have  rather  six  weeks,  than  ten  days,  for  exammation? — I  will  not  say  so  bng  as  six 
weeks;  but  certainly  the  official  assignee  ought  to  have  a  longer  time  than  is  aUowed  him  for 
examination ;  for  it  is  but  reasonable,  if  the  accounts  of  a  bankrupt  are  in  such  a  state  as  to 
take  him  thirty  days  to  make  out,  who  thoroughly  understands  them  from  the  beginnings 
they  must  of  necessity,  if  they  are  looked  at  at  all,  take  an  official  assignee  and  his  clerks,  who 
have  not  known  them  before,  more  than  ten  days  to  examine. 

2097.  There  being  two  copies,  are  you  much  interrupted  by  applications  for  office  copies, 
from  creditors  ? — I  never  remember  an  instance  of  an  office  copy  of  a  bankrupt's  balance 
sheet  having  been  taken  by  creditors. 

2098.  You  use  the  term  balance  sheet ;  by  that  you  mean  the  account  he  swears  to,  in- 
cluding the  list  of  debtors  and  creditors  ? — Yes ;  I  do  not  recoUect  an  instance  of  having  been 
applied  to  for  a  copy.     I  am  very  rarely  troubled  with  an  investigation  by  the  creditors. 

2099.  Do  you  tnink  that  if  the  practice  which  prevaik  in  the  Insolvent  Debtors'  Court 
were  followed,  creditors  in  bankruptcies  would  more  frequently,  and  more  directly,  ask  for 
copies,  namely,  that  the  accounts  were  filed  in  a  public  office,  with  great  facility  of  giving 
copies  to  any  one  on  asking  for  them,  and  that  all  creditors  had  three  weeks'  particular  notice 
of  the  day  of  hearing,  with  explanations  as  to  the  course  of  proceeding  open  to  them? — I  can- 
not say;  creditors  seeking  information  obtain  it  at  the  office  of  the  official  assignee,  but  the 
instances  of  their  applying  are  extremely  rare ;  generally  speaking,  I  find  by  far  the  greatest 
degree  of  labour  and  trouble  necessary  in  a  paltry  insignificant  case,  much  greater  than  I  find 
necessary  in  a  case  of  considerable  magnitude,  for  in  the  one,  the  books  are  in  a  very  imper- 
fect state,  and  in  the  other  necessarily,  from  the  nature  of  the  business,  kept  more  perfectly. 
I  allude  more  particularly  to  the  case  of  a  very  large  commbsion-house,  to  which  I  was  ap- 
pointed official  assignee ;  I  was  enabled,  by  engaging  extra  clerks,  in  a  very  few  days,  to  have 
the  balance  sheet  prepared ;  the  result  was  exceedingly  beneficial  to  the  estate,  for  notwith- 
standing it  was  deeply  interested  with  the  great  American  houses  of  George  Wilde  and  Com- 
pany, Thomas  Wilson  and  Company,  and  Timothy  Wiggin,  but  one  single  cross-bill  was 
proved  upon  the  estate,  which  has  since  been  paid.  If  an  official  assignee,  by  chance,  should 
be  appointed  to  ten  estates  where  there  may  be  but  few  assets,  he  may  undergo  ten  times  the 
labour  that  would  be  experienced  in  settling  the  affairs  often  large  estates,  such  as  I  have 
alluded  to,  and  where  there  may  be  considerable  assets;  so  that  with  a  tithe  of  the  labour,  be- 
stowed by  one  assignee,  another  assignee  may  get  ten  times  the  money,  and  I  have  no  doubt 
I  could  produce  many  instances  to  show  the  fact.  The  official  assignee  ought  to  be  paid  so  as 
to  give  him  a  stimulus  to  exertion.  I  consider  that  his  remuneration  ought  to  be  from  twelve 
to  fifteen  hundred  pounds  a-year,  considering  the  labour  and  responsibility  cast  upon 
him ;  I  consider  the  whole  of  the  present  duty  of  registrar  and  usher,  as  now  performed  in 
this  Court,  may  be  as  well  performed  by  a  Commissioner's  clerk,  at  200/.  or  2501.  a-year, 
such  as  managing  clerk  of  a  solicitor. 

2100.  May  not  the  registrar  discharge  the  duties  of  Assistant  Commissioner  ?— I  think 
from  the  talent  and  education  of  the  registrars  generally,  they  might  perform  the  duties  of 
Commisraoner  in  the  country — ^but  I  think  it  unnecessary  to  have  two  Commissioners  in  the 
same  court ;  I  am  sure  I  shall  be  pardoned  expressing  my  opinion — that  I  think  it  is  too 
much  the  practice  of  the  Commissioners  of  this  Court  to  appoint  their  business  chiefly  for 
one  day  in  the  week,  their  rota  day.  I  have  had  occasion  to  attend  four  or  five  meetings  in 
one  day,  audit  is  impossible  for  an  official  assignee  to  run  from  one  estate  to  another.  I  am 
quite  of  opinion,  the  Commissioners'  book  for  meetings  should  be  an  open  one  to  the  public 
I  think  he  ought  to  have  four  meetings  in  a  day,  viz.;  at  eleven,  twelve,  one,  and  two;  these 
four  would  be  amply  sufficient  for  one  day.  Half  hourly  meetings  get  the  Court  into  dis- 
repute ;  if  this  were  altered,  and  the  Court  had  only  fairly  to  bear  its  own  weight,  and  if  the 


Digitized  by 


Google 


206  MINUTES  0/ EVIDENCE  taken  before  the  COMMISSIONERS 

Examinations.*  ofBcial  assignees  are  allowed  to  ransack  country  commissions^  as  they  have  partially  ran« 
T>jrT"i,  sacked  the  iLondon  ones,  they  would  soon  make  a  fund  that  would  carry  the  whole  expense 

Mr.  Pat.  Johnson.    Qf  ^jj^  Court — but  it  must  be  relieved  from  the  dead  weight  pressing  upon  it. 

2l8t  January,  1840.  2IOI.  Secretary.— V^'\i^!t  do  you  mean  by  the  dead  weight?— The  compensation  for 
sinecures— they  completely  cripple  the  Court  The  unfortunate  town  fiats  bear  the  whole 
expense  of  the  Court  of  Review ;  this  long  since  would  have  been  altered,  for  parliament  must 
have  been  applied  to  for  the  salaries  of  tne  Judges  and  Commissioners,  as  the  salaries  of  the 
Court  altogether  would  have  been  in  jeopardy,  but  it  has  happened  very  conveniently  to 
assist  them,  that  in  consequence  of  the  labour  of  the  official  assignees  in  old  estates,  they  have 
raked  out  balances  to  the  amount  of  upwards  of  two  millions,  of  which  a  hundred  thousand 
pounds  remain  unclaimed — a  portion  of  this  has  been  invested,  and  the  deficiencies  have  been 
made  up  out  of  that  fund.  It  does  appear  to  me,  that  that  Amd  should  have  been  appropri- 
ated to  the  protection  of  those  who  procured  it,  rather  than  to  others — and  if  the  Commissioners 
and  official  assignees  had  been  paid  out  of  it  in  part,  instead  of  by  fees,  &c.  as  at  present,  it 
would  have  had  a  beneficial  effect  for  the  public,  by  bringing  into  this  Court  many  estates 
that  are  now  kept  out 

2102.  Mr.  Commissioner  Law. — Is  it  your  opinion,  that  if  it  had  not  been  for  the  sums 
recovered  from  old  estates,  the  whole  concern  would  have  been  bankrupt  ? — I  think  that  had 
it  not  been  so,  this  Court  must  have  gone  back  to  the  legislature  to  have  asked  to  have  had 
tiiat  justice  done  to  the  Court,  that  is  done  to  every  other,  namely,  that  the  country  should 
pay  the  salaries  of  the  judges. 

2103.  Do  you  think  that  the  other  funds  would  have  been  unequal  to  pay  the  expenses 
without  those  funds  which  you  speak  of — ^which,  of  course,  could  not  have  been  very  precisely 
reckoned  upon  ? — ^I  do. 

2104.  Secretary. — Have  you  made  a  calculation  to  ascertain  that  ? — I  have  made  that 
calculation,  and  iound  a  ftmd,  to  which  I  drew  the  attention  of  Mr.  Commissioner  Evans 
years  ago,  and  the  policy  and  propriety  of  investing  it ;  after  Mr.  Montagu  was  made  account- 
ant, these  suggestions  were  acted  upon ;  I  have  conversed  also  with  Mr.  Montagu  upon  them 
myself. 

2105.  Where  have  you  learnt  that  the  concern  would  have  been  bankrupt  but  for  this 
investment  ? — By  estimating  the  number  of  twenty,  and  ten  pounds  upon  the  number  of  fiats 
hitherto  worked,  and  I  found  that  the  sum  would  not  have  been  equal. 

2106.  Are  there  no  fees  besides  the  twenty  and  the  ten  pounds  ? — ^There  is  a  fee  of  a  half 
per  cent,  on  the  diridend. 

2107.  Are  there  no  other  fees? — ^There  may  be  some  fees  for  some  of  the  meetings  appli- 
cable to  the  purpose,  but  I  think  if  a  calculation  is  made,  the  result  will  appear  that  the 
whole  amount  from  whatever  source  derived,  would  have  been  insufficient  to  carry  on  the 
Court  with  its  sinecures  and  its  burdens,  unless  the  invested  fund  had  been  resorted  to. 

2108.  Was  not  it  always  contemplated  that  there  would  be  an  invested  fund  ? — ^That  I 
cannot  state — I  think  not 

2109.  Was  not  that  looked  to  as  one  of  the  resources  by  which  the  expenses  of  the  Court 
were  to  be  provided  for  ? — I  think  the  invested  fund  was  an  after  thought — ^that  it  arose  out  of 
property  having  changed  hands,  and  the  persons  entitled  to  it  not  being  forthcoming ;  beside 
the  expenses  of  the  working  part  of  the  Court  are  not  half  so  much  thought  of  as  the  ex- 
penses of  the  idle  part,  and  the  sinecures. 

2110.  Are  you  aware  that  it  was  understood  on  the  establishment  of  the  Court,  that  it 
would  afford  facilities  for  getting  in  a  large  sum  due  to  bankruptcies  on  old  estates  ? — ^Yes — 
that  it  might  be  eot  in — but  I  never  heard  of  any  other  supposition  than  that  the  money  so  got 
in  would  be  divided  amon^  the  creditors. 

2111.  Are  they  not  divided  now  among  the  creditors  ?^ — So  far  as  they  can  be  they  are 
ordered  to  be  divided — but  many  sums  are  not  paid. 

2112.  What  do  you  mean  by  so  far  as  they  can  be? — So  far  as  creditors  can  be  found. 
I  will  give  in  explanation  the  ease  of  Crickett,  the  Chelmsford  bank ;  they  had  out  75,000/. 
in  country  notes  at  the  time  of  the  fiaiilure,  and  many  poor  creatures  held  two,  three,  and  four 
of  those  notes.  I  have  two  large  volumes,  wherein  the  bulk  of  the  dividends  have  not  been 
applied  for ;  it  took  7,500/.  to  pay  a  three-penny  dividend.  Though  that  has  been  in  the 
course  of  payment  four  years,  and  though  I  have  written  to  every  one,  whose  dividend  would 
be  above  a  shilling,  four-fifths  of  the  dividends  are  not  paid  now,  and  I  ^think  never  will  be, 
though  persons  in  the  country  have  hunted  up  the  creditors,  and  bought  up  their  dividends. 

2113.  Would  not  that  state  of  things  continue  under  any  system  tnat  could  be  devised? — 
I  think  it  does  not  nnder  the  present  system  of  bankruptcy,  for  the  dividends  are  much  more 
speedily  made  than  they  were  formerly,  owing  to  the  assets  being  better  looked  after. 

2]  14.  Does  it  not  exist  in  fiats  under  the  present  system? — Any  comparison  with  the  case 
I  alluded  to  I  have  no  means  of  making,  for  previous  to  the  alteration  of  the  Court,  the  issue 
of  local  notes  of  small  amount  was  done  away  with,  and  I  believe  the  case  does  not  exist. 

2115.  Are  not  the  dividends  sometimes  on  a  debt  of  five  pounds  so  small,  that  it  is  not 
worth  while  for  a  person  to  pay  postage  up  to  London,  and  for  his  friend  to  attend  and  receive 
it  ? — I  have  not  found  it  so.     I  have  seen  the  dividends  pretty  well  paid  on  some  old  estates. 

2116.  Mr.  Commistumer  Fonblanque. — Did  not  a  conskierable  portion  of  the  difficulty  of 
getting  dividends  arise  from  the  assignees  being  dispersed  in  diTOrent  parts — the  assignees 
referring  to  the  solicitor — and  the  solicitor  back  again  to  the  assignees?— Yes.  I  recollect  an 
instance  some  years  ago,  in  which  I  had  not  received  my  previous  dividend,  but  was  offered 
the  last,  and  refused  to  take  it  without  the  previous  dividend,  lest  it  should  be  held  in  conse- 
quence  that  I  had  received  the  whole;  that  was  paid  by  the  solicitor. 
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2117.  Mr  Commissioner  Law, — Is  there  any  emolument  attending  the  payment  of  divi-      Exammations. 

dends  by  the  official  assignee  such  as  to  make  it  worth  his  while  to  (Uscharge  that  duty»  or  

would  it  be  convenient,  if  the  official  assignee  were  not  employed  on  that  duty  ? — On  this  ^^'  P***  Johnson, 
subject  the  official  assignees  have  met  together ;  it  has  been  a  matter  of  serious  discussion  and  2l8t  January,  1840i 
deUberation  with  them,  and  in  my  opinion  on  this  matter  I  stood  alone,  all  the  other  official 

assignees  being  of  a  contrary  opinion.  I  am  individually  clearly  of  opinion,  that  the  interest 
of  the  public  requires  that  the  dividends  in  bankruptcy  should  be  paid  by  the  accountant  in 
bankruptcy,  not  by  the  official  assignee;  I  think  that  the  accountant  in  bankruptcy,  by  being 
called  upon  to  attend  daily  to  pay  the  dividends,  would  be  always  at  his  post  to  sign  any 
orders  which  might  be  wanted  immediately^  and  this,  I  conceive,  was  the  very  purpose  for 
which  that  office  was  created.  I  did  not  suppose  there  could  be  any  difference  of  opinion 
upon  this  subject,  when  it  is  considered  that  a  merchant  or  a  banker,  having  four  dividends  to 
receive  now,  he  has  to  consider  what  is  Mr.  A — ^*s  pay-day  ?  Tuesday.  Where  does  he  reside  ? 
in  one  part  of  the  city.  What  is  Mr.  B — 's  ?  Wednesday ;  and  he  resides  in  another  part  of 
the  city.  When  is  Mr.  C — 's?  Thursday;  and  he  resides  in  another  part  of  the  city.  Mr, 
D — 's  ?  Saturday ;  and  he  resides  in  another  part  of  the  city. 

2118.  Do  you  mean  that  to  refer  to  the  official  assignees? — Yes ;  for  instance,  my  pay-day 
is  Saturday,  my  colleague*s,  Mr.  Lackington's,  Tuesday;  I  have  considered  that  when  the 
merchants'  and  bankers'  clerks  are  out,  they  will  find  it  more  convenient  to  receive  them  on 
Saturday.  I  believe  the  Bank  have  imagined  that  if  all  the  official  assignees  paid  on  Saturday, 
they  should  have  too  much  to  do,  and  that  they  have  remonstrated  against  that,  lest  they 
should  be  too  thronged  on  one  day. 

21 19.  Secretary. — Have  not  the  official  assignees  universally,  or  if  not  universally,  gene- 
rally, offices  within  a  very  short  distance  fr<Hn  this  very  building  ? — No  ;  one  is  in  Abchurch* 
lane,  and  another  in  Liverpool-street,  and  another  in  Finsbury  square. 

2120.  Are  not  all  the  offices  within  a  very  small  circuit  round  the  Royal  Exchange  ? — I 
think  many  of  them  are  at  a  considerable  distance  for  the  public,  and  the  whole,  might  be 
accommodated  in  this  building,  or  by  adding  very  little  to  it 

2121.  Mr.  Commissioner  Law. — Is  there  a  separate  account  in  the  Bank  of  England  in  each 
estate  ? — ^There  is  a  separate  account  kept  by  the  accountant ;  we  pay  in  the  money  to  a 
special  account,  but  I  believe  there  is  only  one  general  account  in  the  Bank  of  England. 

2122.  One  general  account  between  the  Bank  and  the  accountant  in  bankruptcy  ? — Yes. 

2123.  Are  dl  dividends  paid  by  the  accountant  on  the  Bank  of  England? — ^xes,  nominally. 

2124.  All  signed  by  the  accountant? — ^AU  signed  by  the  accountant,  but  issued  to  the 
official  assignee  for  distribution. 

2125.  Tnat  imposes  upon  the  official  assignee  the  duty  of  ascertaining  that  he  pays  to  the 
right  person  ? — It  does. 

21^.  Secretary. — Has  not  the  official  assignee  much  better  means  of  ascertaining  the 
identity  of  the  claimants  than  the  accountant  has? — In  my  opinion,  not  the  least;  he  may 
know  some  of  the  creditors,  but  very  few. 

2127.  Does  not  he  attend  the  Court  and  see  their  persons? — Yes;  but  he  sees  so  many 
persons,  that  he  becomes  bewildered.  I  frequently  have  a  solicitor  ask  me  a  general  question, 
and  I  cannot  be  certain  who  he  is,  nor  what  estate  he  is  asking  about. 

2128.  Mr.  Commissioner  Law. — Do  you  personally  attend  to  the  payment  of  dividends,  or 
do  you  do  it  through  clerks? — I  do  it  through  a  clerk;  one  clerk  takes  that  duty  on  the 
Saturday,  having  Usts  marked  with  the  securities.  If  any  dispute  arises,  or  a  party  conceives 
himself  entitled  to  a  dividend,  and  my  clerk  considers  him  not  entitled,  he  refers  it  to  me ;  and 
I  have  found  it  exceedingly  convenient  to  adopt  that  plan  rather  than  to  be  in  the  office  while 
the  dividends  are  paid,  as  I  should  be  referred  to  in  matters  where  it  is  not  necessary. 

2129.  Mr.  Commissioner  Fonblanque. — Does  not  your  last  answer  suggest  to  you  a  reason 
why  the  diridend  should  not  be  paid  by  the  accountant,  that  is,  the  disputed  right  to  a  divi* 
dend  in  some  cases  ? — Disputes  are  very  rare ;  they  respect  generally  the  power  of  the  person 
legally  entitled  to  receive  the  dividend ;  and  I  am  very  much  indebted  to  my  Commissioner 
for  general  instructions  with  regard  to  dividends,  which  I  have  reduced  to  a  system,  that  any 
person  of  common  understanmng,  of  the  age  of  fifteen,  could  act  upon.  I  think,  if  the 
accoimtant  in  bankruptcy  has  a  proper  list  given  to  him,  with  all  the  securities  marked,  which 
the  creditor  is  to  produce,  and  the  official  assignee  draws  the  cheques  for  the  diridends,  as  he 
now  does,  and  sends  them  in  to  the  accountant,  si^ed,  the  accountant  would  be  just  as  able 
as  the  official  assignee  to  pay  them.  I  should  feel  it  my  duty,  if  I  were  possessed  of  informa- 
tion which  the  accountant  in  bankruptcy  had  not,  applicable  to  diridends,  to  inform  him  of  it 
by  letter,  so  that  a  memorandum  could  be  made  against  the  diridend-list,  and  thus  prevent 
the  possibility  of  any  error  creeping  in  so  far  as  the  official  assignee  was  concerned ;  but  I 
apprehend,  ailer  the  diridend  was  once  declared  by  the  Commissioner  to  be  paid  to  the  creditor, 
neither  official  assignee  nor  accountant  would  be  justified  in  withholding  it,  so  long  as  the  forms 
prescribed  by  the  Chancellor  were  complied  with. 

2130.  Secretary. — You  say  you  have  been  instructed — ^haring  received  useful  information, 
blowing  who  is  the  proper  person  to  take  a  dividend — in  what  case  has  the  official  assignee 
a  judgment  to  exercise? — ^In  almost  every  old  estate,  where  there  was  only  a  surviving  partner, 
he  ought  to  know  that  it  is  his  duty  to  pay  to  the  executor  of  the  surrivor.  There  are  many 
other  points,  as  to  trustees,  and  as  to  assignees,  where  it  was  necessary  to  see  people  fully 
eoQversant  with  legal  matters  that  this  information  might  be  obtained.  I  have  obtained  it 
firom  Mr.  Evans,  and  have  felt  myself  much  benefited  by  it- 

2131.  Mr.  Commissioner  Law. — If  a  creditor  were  to  come  for  a  diridend  eight  or  nine 
^€ar8  after  the  diridend  was  declared,  should  you  feel  any  difficidty  as  to  his  right  to  recrive 
It  ?— NoDe  at  all ;  I  have  paid  diridends  forty  years  after  they  were  declared. 
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Ezaminatioio.  2132.  It  is  possible  that  he  may^  in  the  meantime^  himself  have  been  bankrupt  or  insolvent, 

^— -  or  have  made  an  assi^ment  for  creditors ;  do  you  consider  it  necessary  to  require  any  satis* 

Mr.  Pat.  Johnson,  faction  against  such  contingencies? — It  has  been  my  practice,  on  being  appointed  to  an  old 
21st  Januaiy,  1840.  estate,  to  have  the  records  searched  both  of  the  Court  of  Bankruptcy  and  the  Court  of  Insol- 
vency, to  know  whether  any  of  the  parties  claiming  have  been  made  insolvent  or  bankrupt^ 
and  I  register  them  in  my  dividend-ledger,  in  which  case  of  course^  on  application,  1  do  not 
pay  them. 

2133.  That  must  give  you  a  great  deal  of  trouble  ?•— It  does  some  trouble,  but  all  that  is 
done  before  the  dividend  is  paid. 

2134.  At  present  the  only  check  is  the  requiring  the  draft  to  be  signed  by  the  two  officers, 
the  accountant,  and  the  official  assignee  ?— That  is  alL 

2135.  If  the  dividend  were  paid  by  the  accountant  some  new  check  would  have  to  be 
invented,  would  there  not? — I  think  not.  I  think  the  aooountant  much  more  able,  from  his 
legal  knowledge,  to  know  to  whom  it  is  to  be  paid. 

2136.  Then  you  suppose  that  you  are  still  to  have  the  trouble  of  signing  them? — ^Yes; 
I  think  we  ought  not  and  cannot  be  relieved  from  that ;  and  I  think  all  the  information  the 
official  assignee  is  in  possession  of  should  be  committed  to  paper  for  the  information  of  the 
accountant,  that  the  cheques  should  be  drawn  and  signed  by  him;  but  that,  instead  of  their 
remaining  as  they  do  now  in  fifteen  different  offices,  and  subject  to  all  the  risks  of  those  offices, 
they  would  be  much  better  and  much  safer  in  one  cSRce  in  this  building. 

2137.  You  think  the  official  assignee  should,  as  soon  as  the  dividena  is  declared,  write  all 
the  cheques  and  give  notices  to  the  creditors  ? — Yes ;  and  then  that  his  functions  should  be 
at  an  end.  In  fact  such  is  the  law  at  present  at  the  end  of  twelvemonths,  if  I  read  it  rightly ; 
we  are  then  compelled  to  file  an  account,  and  we  ouefat  then  to  give  our  cheque  books  back 
to  the  accountant,  who  ought  to  countersign  those  which  remain  unpaid.  At  the  suggestion 
of  Mr.  Montaffu  I  continue  to  pay,  though  I  consider  thaU;  I  have  no  power  after  twelvemonths. 

2138.  Would  it  not  also  be  much  more  convenient,  in  case  of  the  death  of  an  official 
assignee,  that  all  the  cheques  not  applied  for  should  have  their  existence  in  the  accountants 
office  ra^er  than  in  the  private  custody  of  the  official  assignee  ? — I  think  so  decidedly ;  for, 
during  the  present  accountant's  illness,  application  was  made  to  the  Chancellor  to  allow  his 
deputy,  Mr.  Page,  to  sign  cheques  for  him,  which  the  Chancellor  granted  during  that  inter- 
regnum. The  Dook  remains  with  me  four  years  perhaps,  and  the  time  has  expired  during 
which  the  ^ower  was  delegated ;  the  consequence  is,  when  the  drafts  are  presented  the  creditor 
cannot  receive  his  money. 

2139.  Would  it  not  be  better  that  the  accountant  should  add  the  date  when  he  signs,  and 
that  the  official  assignee  should  add  the  date  when  he  signs  ? — I  think  it  very  immaterial  as 
to  the  accountant  The  Chancellor's  orders  direct  the  official  assignee  to  date  the  draft  when 
he  delivers  it. 

2140.  Secretary, — If  Mr.  Page,  having  only  temporary  authority,  had  put  a  date  to  show 
the  time  he  exercised  that  temporary  authority,  would  not  that  remove  the  difficulty? — ^That 
plan  I  believe  has  lately  been  adopted. 

2141.  Does  not  that  remove  the  difficulty  ? — I  have  recently  heard  no  difficulty.  I  suppose 
by  arrangement  at  the  Bank. 

2142.  When  you  say  the  accountant  should  pay  the  dividends  instead  of  the  official  assignee, 
how  many  official  assignees  are  there? — Fifteen. 

2143.  All  that  labour  of  those  fifteen  assignees  you  would  throw  upon  the  accountant  ? 
— Yes. 

2144.  Would  not  that  require  much  increase  in  his  establishment? — I  think  four  additional 
clerks,  at  100/.  per  annum  each,  would  pay  them  all. 

2145.  You  have  said,  upon  the  subject  of  the  accountant,  that  one  of  the  advantages  of  the 
accountant  paying  the  dividends  would  be,  that  it  would  compel  the  accountant  to  attend,  and 
so  prevent  dslay  in  the  signing  of  orders  by  the  accountant  ? — Yes. 

2146.  Does  such  delay  practically  exist  ? — ^When  examined  before  the  Committee  on  the 
Bankrupt  Estate  Bill,  I  stated  that  I  thought  great  faciUty  might  be  aflSbrded  to  the  public  by 
the  appointment  of  an  accountant  always  on  the  spot,  as  it  would  enable  any  one  receiving  an 
order  from  the  Commissioners  for  money  to  take  it  down  to  the  accountant's  office  and  have 
the  order  signed  on  the  Bank,  so  that  he  might  immediately  receive  the  money.  I  do  not  find 
practically  that  that  has  been  the  case ;  for  if  a  creditor  receives  an  order  from  the  Com- 
missioners he  cannot  go  down  stairs,  as  a  general  matter,  and  receive  payment  of  that  order 
by  the  accountant's  signing  the  draft  printed  at  the  bottom  of  It;  in  other  words,  it  cannot  be 
filled  up  and  passed  to  the  creditor  so  as  to  enable  him  to  get  his  money  from  the  Bank  at 
once.     In  my  opinion,  that  facility  ought  to  be  afforded  to  the  public. 

2147.  Do  you  mean  that  if  an  order  be  made  for  the  payment  of  a  creditor,  because  the 
accountant  is  not  present  to  sign  that  order,  the  creditor  is  obliged  to  come  a  second  time  to 
get  his  money?— Yes.  If  the  accountant  were  regularly  at  his  post,  which  accordinfirto  the 
constitution  of  the  office  he  should  be,  much  convenience  would  be  afforded  to  the  pubna 

2148.  Mr.  Commissioner  Law. — With  reference  to  what  you  stated  in  an  early  part  of  your 
examination,  do  you  not  think  it  would  be  a  very  disagreeable  addition  to  your  duty  to  have  a. 
large  number  of  estates  worth  nothing  under  your'  care,  such  as  would  be  added  from  the 
Insolvent  Debtors'  Court  if  that  business  were  mixed  up  with  the  bankruptcy  business  ?— ^ 
I  think  it  hardly  possible  that  any  cases  in  the  Insolvent  Debtors*  Court  couM  Mve  been  more 
disagreeable  than  it  has  been  my  fate  to  have.  I  have  perhaps  been  unfcNrtunate  in  that: 
respect. 

2149.  Do  you  not  think  there  would  be  a  much  larger  number  whidi  produced  nothing  a.t: 
all  than  you  have  had  to  do  with }— I  do  not,  for  I  would  not  administer  any  estate  wh^ro 
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there  was  not  a  certain  quantum  of  assets,  say  100/.>  and  I  have  had  to  administer  many  with      Examinationf. 
less.  — - 

2150.  You  must  undergo  the  same  effort,  and  perform  the  same  duties  respecting  an  estate,  ^^  P**.  Johnioiu 
in  order  to  find  out  that  it  is  worlAi  nothing? — Yes,  but  I  would  let  the  debtor  understand  2l8t  January,  1840. 
that  he  cannot  be  relieved  if  he  gets  rid  of  all  his  assets  before  he  comes  to  the  court.     In 

other  words  I  would  say,  there  must  in  all  cases  be  a  cessio  bonorum ;  but  where  there  are  no 
bona  to  cede,  that  estate  should  not  be  entitled  to  the  relief  of  the  court. 

2151.  Then  in  saying  that  you  would  be  ready  to  take  a  share  of  the  cases  heard  in  the 
Insolvent  Debtors*  Court  in  addition  to  those  you  now  administer,  you  did  not  mean  to  include 
those  which  were  worth  nothing  ? — I  conceive  that  no  debtor  is  entitled  to  be  relieved  by  any 
court  when  he  has  squandered  the  assets  of  his  estate  to  the  last  &rthing. 

2152.  Secretary. — Suppose  a  Commissioner  sitting  deciding  on  the  estate  of  a  bankrupt  and 
the  estate  of  an  insolvent,  might  not  the  estate  of  a  bankrupt  be  sent  to  a  public  official 
assignee,  and  the  estate  of  an  insolvent  be  committed  to  the  care  of  a  distinct  officer? — ^That 
is  quite  possible — it  might  be  easily  done. 

^153-  Mr.  Commissioner  Fonblanque. — Are  you  aware  that  that  is  done  in  France? — lam. 

2154.  It  begins  with  an  inquiry,  and  then  there  is  a  determination  whether  it  is  insolvency 
feir  or  criminal  bankruptcy  ? — 'Yes ;  and  I  think  if  a  person  failed,  an^  he  could  be  allowed 
to  brinfi;  his  estate  before  the  Commissioners  in  Bankruptcy,  and  the  creditors  could  then  elect 
in  whidi  branch  of  the  court  they  should  proceed,  that  would  be  attended  with  great  benefit 
to  the  community.  I  would  wish  to  add,  with  reference  to  old  estates,  that  I  am  oflen  much 
impeded  in  the  necessary  investigations  for  want  of  the  proceedings.  Some  time  since  I  was 
at  the  office  of  a  solicitor,  who  informed  me  he  had  been  collecting  autographs ;  and  on  open- 
ing his  cupboard  to  show  me  some  during  the  last  century,  I  noticed  a  bundle  of  proceedings 
of  bankrupt  estates.  I  asked  him  where  he  had  obtained  them ;  he  told  me  he  haa  purchased 
all  those  papers  at  a  waste  paper  dealer's.  I  said  "  These  are  proceedings  in  bankniptcy," 
"  They  are,"  he  answered.  "  What  are  you  doing  with  them  here  ?"  "  I  have  written  to  the 
Chancellor  on  the  subject,  but  no  notice  has  been  taken  of  my  letter.'*  I  said,  '*  What  do  you 
consider  these  proceedings  have  cost  you?"  His  answer  was,  "  12/.  or  13/."  I  said, 
**  What  will  you  take  for  them  ?"  He  said, "  What  you  please."  I  gave  him  a  cheque  for 
20/.,  on  condition  of  his  delivering  them  at  my  office.  The  proceedings  in  59  bankrupts' 
estates  were  delivered,  and  they  are  now  at  my  office ;  and  I  have  no  doubt  whatever  if  an 
official  assignee  were  appointed  to  them,  assets  would  even  nqw  be  recovered  from  them. 

2155.  Secretary. — ^What  was  the  most  modem  date  of  any  of  them  ? — I  can  hardly  state. 
I  took  up  one  by  mere  chance,  which  was  sent  to  Lord  Brougham,  and  returned  to  me. 

2156.  Have  you  any  objection  \o  state  the  name  of  the  solicitor? — Mr.  Cole. 

2157.  Did  he  state  at  what  rate  he  had  obtained  them? — I  think  he  said  at  sixpence 
a-pound.     I  said,  laughingly, ''  I  am  a  buyer  at  a  shilling  a-pound." 

2158.  Are  you  aware  that  many  were  stolen  from  this  building? — I  am  aware  some  books 
of  account  were  stolen,  but  not  proceedings;  consequently,  I  have  engaged  a  house  within  two 
doors,  and  have  it  fitted  up  to  have  the  greater  part  of  my  books ;  but  the  quantity  is  increasing 
to  a  frightful  extent.  I  would  suggest,  that  if  an  order  were  issued  by  the  Chancellor  to  all 
the  solicitors,  directing  them  to  send  into  court  the  proceedings  in  every  old  estate,  with  a 
pro  forma  audit  added  on  the  last  sheet,  it  would,  I  think,  be  attended  with  most  beneficial 
results,  and  many  large  sums  not  now  recovered  would  be  received. 

[The  Witness  withdrew.] 


The  following  paper  was  delivered  in  by  Mr.  Commissioner  Law,  and  read  as  follows : — 

"  Minute  for  the  Commission  on  Bankruptcy  and  Insolvency,  from  W.  J.  Law,  one  of  the 

members. 

**  Mr.  Law  has  read,  in  the  printed  evidence  of  '  Thomas  Wood,  es^.  and  alderman,*  con- 
cerning the  Insolvent  Debtors  Court,  these  words : — '  We  always  give  up  anything  in  the 
Insolvent  Debtors'  Court  as  quite  hopeless  :  I  have  not  attempted  the  recovery  for  years.' 

''  Having  been  absent  on  circuit  wtien  that  evidence  was  given,  and  finding  that  Mr.  Alder- 
man Wood  is  a  practising  solicitor,  of  the  firm  of  Wood  and  Ellis  of  2,  Corbet^court,  Grace- 
church-street,  Mr.  Law  begs  to  inform  the  Committee,  that  from  the  records  of  the  Court 
for  Relief  of  Insolvent  Debtors,  it  appears, — 

"  That  in  February,  1839,  Messrs.  Wood  and  Ellis  acted  in  the  Insolvent  Debtors*  Court 
for  an  opposing  creditor,  the  result  of  which  opposition  was  a  judgment  of  nine  calendar 
months.  That  in  October,  1839,  Mr.  Ellis  acted  for  a  detaining  and  opposing  creditor  in  a 
case  where  there  was  a  judgment  of  ten  calendar  months ;  that  their  client  was  made  assignee, 
and  their  derk,  Mr.  Cook,  took  out  the  appointment.  That  in  a  case  of  11th  November, 
1839,  in  which  there  was  no  opposition,  a  client  of  Messrs.  Wood  and  Ellis  was  appointed 
assignee;  that  they  bespoke  a  copv  of  the  schedule:  their  cleric,  Mr.  Cook,  witnessed  the 

Xture  to  the  acceptance ;  and  tneir  clerk,  Mr.  Paddon,  took  the  appointment  from  the 

*•  Mr.  Law  apprised  Mr.  Wood  of  those  cases  in  a  few  days  after  the  printing  of  his 
evidence.  There  is  an  earlier  case  in  which  Messrs.  Wood  and  Ellis  were  concerned ;  their 
client  was  the  detaining  creditor  of  T.  D.,  who  came  up  for  hearing  in  September,  1837* 
No  creditor  opposed ;  but  the  detaining  creditor  obtained  a  nomination  to  be  assignee.  The 
Court,  on  its  own  inquiry,  found  it  rignt  to  require  the  attendance  of  the  insolvent's  father, 
to  whom  certain  property  had  recently  been  made  over  in  security  for  an  alleged  debt;  and 
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'Sxaainilioni.      adjourned  the  ease  to  another  day.     On  that  day  it  appeared  that  the  insolvent  had  been 
— : —  discharged  from  custody  by  Messrs.  Wood  and  Ellis's  client,  who  never  applied  for  the 

Mr.  Pat  Johnson-   appointment  of  assignee. 

21ft  January,  1840.       «  Hiese  facts  are  given  to  the  Committee  as  tending  to  elucidate  the  evidence  above 
quoted. 

**  Jan.  20,  1840.  «  W.  J.  Law." 


Wednesday,  22d  January,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr.  Germain  Lcane  examined. 

Bximinations.  2150.  Ciairman. — ^You  are  a  solicitor,  and  have  had  very  extensive  practice  in  the  Court  of 

— 7  Bankruptcy? — Yes,  rather  sa 

Mr.  Germain  Lavie.       2I6O.  Have  you  had  any  practice  in  the  Insolvent  Debtors*  Court  ?— Hardly  any. 
I22d  January,  1840.        2161.  You  have  had  tome  questions  transmitted  to  you? — Yes,  I  have  had  some  printed 
questions  transmitted  to  me,  and  a  request  to  attend  befinre  the  Commissioners. 

2162.  Have  you  any  suggestions  to  ofier  upon  them? — I  have  some  suggestions  to  make 
ou  some  of  the  questions.  The  first  questions  I  find  to  be,  whether  it  will  be  advantageous 
for  the  public  thi^  there  should  be  one  Court  for  the  administration  of  bankrupts  and  insolvent 
debtors.  In  my  opinion  it  is  not  expedient ;  I  think  that  the  two  Courts  were  originally  founded 
on  different  principles^  and  have  alwavs  acted  upon  different  courses  of  practice.  Ine  Insol- 
vent Debtors'  Court  bets  been  always  mtended  for  the  relief  of  persons  who  submit  themselves 
to  the  jurisdiction  of  that  Court  The  Bankruptcy  Court  appears  to  me  always  to  have,  as 
its  main  object,  an  equal  distribution  of  the  bankrupt's  effects  amon^  his  creditors.  The 
bankrupt  is  a  man  who  has  sustained  involuntary  losses  and  vicissitudes  in  trade,  at  least  it 
may  be  assumed  to  be  so ;  whereas  the  insolvent  debtor  is  always  the  victim  of  his  own  impru- 
dence; therefore  I  should  say  that  the  two  systems  will  not  work  well  together.  I  should  also 
coaisider  that  the  character,  to  a  certain  extent,  of  the  Bankrupt  Court  will  be  lowered  by 
mixing  the  two  together ;  and  that  feeling  which  now,  to  a  certain  extent,  makes  parties 
unwilling  to  submit  themselves  to  the  jurisdiction  of  the  Bankrupt  Court  will  be  rather 
increased  by  mixing  them  up  with  the  Insolvent  Debtors*  Court,  and  adopting  the  same  mode 
of  practice  with  regard  to  the  one  which  is  adopted  with  regard  to  the  other;  I  think,  prac- 
tically, when  it  is  attempted  to  work  it,  it  will  be  found  that  the  two  different  modes  of  practice 
will  not  well  unite  and  work  together.  The  Bankruptcy  Court  will  always  have  enougn  to  do 
of  its  own  business,  and  the  Insolvent  Debtors'  Court  likewise  will  always  have  enough  of  its 
own — I  see  no  benefit  to  the  public  from  the  union,  and  I  see  the  possibility  of  some  incon- 
venience from  uniting  the  two  jurisdictions  which  appear  to  be,  to  a  certain  extent, 
incompatible. 

2163.  Do  you  think  it  would  be  beneficial  to  add  any,  and,  if  anVj  what  Acts  of  Bankruptcy^ 
to  those  now  established  by  law  ? — ^That  is  a  question  I  do  not  feel  competent  to  answer ;  but 
I  might,  perhaps,  make  one  observation,  that  it  would  be  a  very  serious  thing  to  abolish  arrest 
on  final  judgments,  because  you  then  do  kwkj  with  the  only  mode  of  compelling  a  man  to 
become  bankrupt,  which  at  present  exists ;  there  is  no  mode,  except  by  imprisonment  for  a 
certain  number  <rf  days,  or  giving  notice  under  the  recent  Act  of  Parliament 

2164.  Which  amounts  to  the  same  thing? — ^Yes;  but  which  practically  may  not  be 
capable  of  being  acted  upon.  I  am  not  quite  competent  to  say  what  has  been  the  working  of 
the  notice,  and  the  twenty-one  days,  under  the  recent  Act ;  but  unless  that  can  be  made  quite 
equivalent  to  the  imprisonment,  there  will  not  be  any  compulsory  Act  of  Bankruptcy  at  all. 

•  2165.  Mr.  CofRfnissumer  Fonblanque, — ^The  imprisonment  operates  without  limitation  of 
time,  under  the  recent  Act,  but  it  will  only  operate  where  there  is  a  sufiicient  sum  to  form  a 
petitioning  creditor's  debt  ?— Just  so. 

2166.  Chairman. — At  present  it  is,  as  you  state,  extremely  difScult  for  a  creditor  to  prove 
an  act  of  bankruptcy  against  a  debtor  who  chooses  to  resist  it,  and  many  months  may  elapse 
before  you  can  do  it,  except  by  accident? — Yes. 

2167.  Do  you  see  any  objection  to  this  mode  of  proceeding;  that  a  creditor  in  all  cases 
should  have  power  to  examine  his  debtor,  being  a  trader,  before  the  Commissbner,  upon  his 
oath,  whether  he  owes  the  debt ;  if  he  admits  that  he  owes  the  debt,  and  cannot  pay  it,  or  give 
security  to  pay  it  within  a  reasonable  time,  say  twenty-one-days,  then  that  he  should  be  adju- 
dicated a  bankrupt?  In  case  the  debtor  shall  deny  the  debt  on  his  oath,  then  that  the  sum- 
mons shall  be  dismissed?— I  take  for  granted,  that  if  he  admits  the  debt,  there  would  be  a 
judgment  immediately  against  him.  That  is  a  subject  that  I  have  certainly  considered  a 
little;  and  I  feel  a  good  deal  of  difficulty  in  saying  mai  it  a  course  which  is  expedient,  and  I 
will  explain  my  reasons.  According  to  my  view,  every  process  which  is  exceedingly  speedy, 
exceedingly  cheap,  and  exceedingly  simple,  will  tend  practically  to  create  preferences.  I  mean 
that  a  creditor  who  is  more  alive  to  his  interest  than  the  great  body  of  creditors  may  get  such 
a  preference  in  due  form  of  law,  if  he  has  a  simple  mode  that  he  can  resort  to  with  rery  little 
trouble  and  very  fittle  expense,  and  which  may  be  adopted  instead  of  the  ordinary  form  of 
action.  The  consequence  will  be,  Aat,  being  very  mudi  on  the  alert,  he  wifl  ehher  get  his 
debt  paid  in  fvdl  firom  an  insolvent  person,  or  be  wm^  by  this  summary  mode,  get  a  judgment ; 
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fae  win  either  indtiee  the  debtor  to  pay  him  in  full,  in  order  to  avoid  a  judgment,  or  else  he       Binminliont] 
will  obtain,  at  a  very  small  expense,  a  judgment  against  the  debtor.    I  tmnk  the  original  con-  '~7 

stitution  of  our  Bankrupt  Laws  certainly  was  intended  more  to  create  an  equal  distribution  Mr.G«r»auilAvii. 
MDong  all  credhors  at  the  time  that  a  man  became  insolvent,  than  to  give  any  one  the  benefit  ^*^  Janutiy,  UM« 
of  being  paid  in  full ;  and  I  think  a  compulsory  preference,  which  is  obtain^  by  a  creditor 
by  a  short  and  a  forcible  proceeding,  is  nearly  as  much  open  to  objection  as  a  voluntary  and 
finendly  preference. 

21€o.  It  is  proposed  that  a  debtor  shall  have  the  power  to  cede  his  property  at  onoe? — I 
can  assume  many  cases  in  which  there  may  be  absolute  collusion  between  a  creditor  and  a 
debtor.  This  course  may  be  gone  through : — ^the  creditor  may  summon  his  debtor ;  there 
may  be  no  act  of  cothision  capable  of  being  proved  in  any  way ;  but  supposing  it  to  be  the 
case  of  a  man  indebted  to  one  of  his  relations,  perhaps  far  a  very  large  sum  m  money,  he 
takes  care  that  a  hint  is  given  to  his  creditor ;  the  creditor  may  summon  him  before  the  Com* 
missioners;  the  debtor  may  attend,  and  he  may  say,  "  I  am  bona  fide  bound  to  admit  that 
there  is  a  debt  due.**  The  Commissioner  will  make  an  order  that  the  debt  shall  be  paid,  and 
thns  there  is  a  preference  given  to  that  crocUtor,  and  the  whole  of  the  man's  eflFects  will  be 
swept  away,  and  yet  there  is  not  the  slightest  appearance  of  collusion,  but  the  whole  may  be 
apparently  regular,  and  incapable  of  being  impeadied.  I  would,  therefore,  leave  matters  as 
they  stand  at  present,  and  let  this  creditor  have  every  check  upon  him.  I  would  let  him  go 
through,  as  now,  a  certain  degree  of  expense  in  an  action,  which,  if  he  fail  in  getting  his  pay- 
ment, ultimately  falls  back  upon  himself.  I  think  that  this  course  would  practically  operate 
on  every  man  to  prevent  him  not  attempting,  by  l^al  proceedings,  to  get  this  sort  of  undue 
preference.  There  is  a  certain  time  allowed,  and  i  think  it  will  very  much  injure,  I  should 
almost  say  destroy,  the  commerce  of  the  city  of  London,  if  such  a  summary  process  is  intro- 
duced. It  will  create  these  sort  of  preferences ;  and  I  would  rather  leave  matters  as  they  are 
at  present,  when  certain  forms  are  to  be  gone  through  which  are  attended  with  a  certain  degree 
of  expense,  and  which  give  the  creditor  time  to  reflect  before  h^  drives  things  into  bank- 
ruptcy, or  obtains  a  preference  by  an  actual  payment  by  the  debtor. 

2169.  Mr,  Commissioner  Fonblanque. — in  the  case  of  family  debts,  has  not  a  warrant  of 
attorney  an  equally  certain  eflFect,  and  with  less  publicity  than  the  proposed  mode? — I  have 
always  thought  myself,  that  the  introduction  of  the  law  which  allowed  a  judgment  upon  a 
warrant  of  attorney  to  stand  good  against  bankruptcy,  was  a  very  defective  alternation,  and  I 
am  not  prepared  to  meet  that  case  which  is  suggested.  There  may  be  the  same  sort  of  pre- 
ference given  in  that  mode,  though  I  think  it  free  at  least  from  the  objection  which  1  particu- 
larly made  to  the  plan  now  proposed,  viz.,  that  it  is  a  preference  which  may  be  quite  as  wilful  . 
as  that  given  by  a  warrant  of  attorney,  &c.,  but  still  may  have  all  the  outward  Appearance  of 
hostility.  I  think  the  alteration  as  to  warrants  of  attorney  has  practically  been  very  preju- 
dicial, and  ought  not  in  any  way  to  be  extended.  What  I  have  stated  as  to  the  summary 
mode  of  summonuig  a  man,  perhaps  equally  applies  to  the  warrant  of  attorney ;  and  I  should 
have  said  it  would  be  much  better,  if  possible,  to  restore  the  law  to  the  situation  in  which  it 
was.  The  original  law  stood  on  a  most  sound  basis,  which  was  this :  that  if  a  man  was  in 
fact  insolvent,  any  proceeding  against  him  which  enablied  any  one  creditor  to  get  paid  in  full 
(after  the  time  he  was  in  fact  insolvent)  should  be  set  aside,  and  that  that  property,  though 
ii  had  been  taken  in  execution,  should  be  restored  to  the  assignees,  so  as  to  be  divided  equaUy 
among  all  the  creditors.  The  former  Acts  proceeded  upon  that  footing ;  so  that  anything  like 
an  unequal  distribution  of  a  man's  property  in  favour  of  certain  creditors  was  set  aside  as 
against  bankruptcy,  though  good  against  the  man  himself;  but  I  think,  as  against  bank- 
ruptcy, it  would  be  much  more  beneficial  that  no  man  should  give  a  preference,  either  volun- 
tarily or  involuntarily,  but  that  the  whole  of  a  man's  property  should  be  taken  as  it  was  at  the 
time  of  his  becoming  insolvent,  and  ^be  divided  among  his  creditors.  I  see  no  hardship  in  a 
man's  property,  which  he  had  at  the  time  he  became  insolvent,  being  distributed ;  or  why  a 
man  who  has  more  diligence  than  another  should  get  paid  in  full;  and  that  is  another  reason 
why  I  think  the  mixing  up  of  the  Insolvent  Debtors'  Court  with  the  Bankrupt  Court  would  be 
a  bad  expedient ;  for  it  appears  to  me  that  the  distribution  of  property  has  never  been  the 
main  object  of  the  Insolvent  Debtors'  Court.  In  bankruptcy,  the  main  obJ9ct  is  to  ensure  to 
the  creditors  an  equal  distribution,  without  any  preference  whatever. 

2170.  Are  you  of  opinion  the  evil  in  respect  of  judgments  has  been  increased  by  the  Act  of 
last  Session? — My  opinipn  is,  that  the  Act  of  the  last  Session  is  a  very  dangerous  Act,  as  far 
as  regards  that  part  which  relates  to  executions,  &c.  There  was  a  hardship  under  the  old 
law,  which  made  a  question  after  an  act  of  bankruptcy,  where  a  man  had  bond  fide  dealt  with 
a  bankrupt.  That  transaction  would  not  be  valid  unJess  there  had  two  months  elapsed.  I 
think  that  was  hard  where  a  man  had  paid  a  valuable  consideration,  or  where  he  had  parted 
with  his  property.  That  part  of  the  late  Act,  which  completely  corrects  this  injustice,  no  one 
would  object  to,  but  the  subsequent  part  of  the  Act,  as  to  executions,  extends  the  law  to  a 
degree  that  I  think  is  extremely  dangerous ;  the  proposed  mode  of  examining  the  debtor 
appears  to  me  likely  to  be  much  abused  by  persons  who  are  glad  to  avail  themselves  of  any 
system  of  vexation  and  annoyance,  and  it  will  introduce  a  very  serious  and  I  think  dangerous 
revolution  in  the  practice  of  the  law  of  debtor  and  creditor. 

2171.  Chairman. — Is  it  or  is  it  not,  in  your  opinion^  essential  to  the  due  administration  of 
justice  in  bankruptcy  that  each  judge  or  commissioner  should  have  iuU  power  to  enforce  his 
orders  if  not  appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way  by  fine 
or  imprisonment  ? — ^That  question  I  have  had  occasion  to  consider  a  good  deal,  and  I  have 
both  spoken  and  corresponded  ivith  one  of  the  conomissioners  on  the  subject,  who  had  been 
kind  enough  to  put  a  pamphlet  into  my  hands  that  directed  my  attention  a  good  deal  to 
it;  and  I  nave  mquired  of  many  of  the  respectable  lawyers  in  the  City  at  dinerent  times 
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Bzumiifttioitt,      upon  the  subject    My  <mn  opinion  is,  and  I  believe  the  prevalent  optnion  is,  tbat  a  < 

——7  sioner  sitting  alone  should  not  have  a  summary  power  to  commit  or  to  fine.     I  think  it  is 

Mr.  €krm«inLavie.  i^^^  necessary  for  the  vindication  of  the  commissioners'  jurisdiolion,  and  I  think  it  is  not 
89d  Jinuary*  1840*  necessary  for  any  purposes  of  preserving  order  in  liis  court ;  and,  on  the  whole,  I  am  inclined 
to  think,  that  there  would  be  more  prejudice  and  mischief  in  granting  the  power  than  is  at 
present  felt  in  refusing  it.  It  appears  to  me  there  are  two  kims  of  contempt,  one  is  a  coo* 
tempt  directly  addressed  to  a  commissioner,  either  in  vrords  or  in  writing,  and  nobody  can 
doubt  that  that  sort  of  contempt  ought  to  be  punished,  and  most  eflbctually  and  permanently 
suppressed*  As  the  law  stands  at  present,  as  I  understand  it,  there  is  an  appeal  from  a 
commissioner,  if  he  is  addressed  improperly ;  or  if  an  improper  letter  is  addressed  to  him, 
interfering  with  his  duty  as  a  commissioner,  there  is  at  present  a  resort  to  the  Court  of 
Review.  As  to  the  other  sort  of  contempt,  I  take  it  for  granted  there  would  equally  be  a 
resort  to  the  Court  of  Review,  that  contempt  being  a  sort  of  constructive  contempt  by  riot,  or 
noise,  or  confusion,  not  capable  of  being  suppressed  by  the  commissioBer.  That,  1  take  it^ 
would  be  equally  a  subject  on  which  the  Court  of  Review  could*  if  they  thought  fit,  fine  or 
imprison  a  person  on  a  representation  made  by  a  commisdoner,  but  this  latter  is  the  only 
sort  of  cont^DQpt  which  appears  to  me  to  create  any  doubt  in  one's  own  mind  as  to  whethc»r 
a  commissioner  sitting  alone  should  or  should  not  have  the  power  of  committing  and  fining. 
I  will  first  advert  to  mat  sort  of  contempt  which  is  a  personal  contempt  to  a  commissiimer, 
either  bv  words  or  letter.  Hie  objection  to  the  present  state  of  the  law  I  understand  to  be 
principally  that  the  Court  of  Review  does  not  always  nt  That  is  an  obieetion  which  would 
be  very  strong  if  the  punishment  for  that  sort  of  contempt  were  at  ail  the  less  effective 
because  it  is  delayed.  If  any  man  is  guilty  of  contempt  by  writing  an  improper  letter  to  a 
commissioner,  or  addressing^  improper  words  to  a  commissioner,  and  tne  commisaoner 
reports  that  conduct  to  the  Uourt  of  Review,  whether  that  is  done  to-day,  or  a  week  hence, 
or  a  month  hencej  or  six  months  hence,  the  punishment  awarded  is  just  as  effective  on  the 
person,  and  the  example  is  just  as  great  for  the  future,  as  if  done  in  a  hasty  moment,  within 
an  hour  after  the  offence  committed.  I  think  therefore  the  fact  of  the  Court  of  Review 
sitting  only  occasionaUy  is  not  a  reason  why  the  present  state  of  the  law  is  not  sufficient,  but 
I  ieel  there  would  be  no  objection  if,  instead  of  resort  being  had  to  the  Court  of  Review, 
Tesort  were  had  to  the  Subdivision  Court,  the  consequence  of  which  would  be,  that  there 
might  be  greater  faciUty  afforded  to  punishment  for  contempt,  and  it  might  be,  that  either 
the  commissioner  himself  might  be  made  one  of  the  Subdivision  Court,  or  it  might  be 
referred  to  three  other  commissioners  (which  I  think  preferable),  so  that  if,  on  the  repre- 
sentation of  the  case,  they  were  satisfied  it  was  a  contempt,  they  should  have  the  power  to 
punish  either  by  fine  or  committal.  It  is  always  to  be  borne  in  mind,  that  in  every  question 
of  contempt,  if  you  once  grant  the  power,  you  never  can  investigate  whether  it  has  been 
properly  exercised  or  not.  I  think  therefore  that  before  power  is  given  to  persons  to  fine  or 
imprison,  there  should  be  some  opportunity  afforded  for  a  solemn  consideration  of  the  sub- 
ject, and  I  think  if  the  appeal  were  from  the  commissioner  to  the  Subdivision  Court  (if  the 
present  course  of  appeal  be  not  satisfactory),  that  would  meet  the  case — that  is,  amilicable  to 
those  contempts  wnich  ought  to  be  repressed  in  the  most  forcible  way.  The  other  sort  of 
contempt,  which  I  consider  a  sort  of  constructive  contempt,  is  rioting,  noise,  and  confusion, 
that  may  arise  before  the  commissioner,  and  which  is  supposed  by  some  of  the  Commis- 
sioners of  Bankruptcy  to  require  instantaneous  suppression.  Upon  that  point  I  certainly 
venture  to  submit  to  the  Commissioners  sitting  here,  that  everv  bankrupt  commissioner 
has  full  power,  when  any  riot  or  improper  conduct  takes  place  oefore  him,  to  turn  the 
person  who  commits  that  riot  out  of  the  room,  or,  if  the  conduct  be  persisted  it,  to  have  him 
taken  into  custody  and  carried  before  a  magistrate.  The  Commissioners'  Court  is  an  open 
court  it  is  tnie,  but  it  is  an  open  court  for  those  only  who  behave  themselves  with  decorum ; 
it  is  not  an  open  court  for  those  who  come  there  to  make  brawls  and  noise ;  and  if  a  man  is 
chargeable  with  indecent  noise,  and  if  he  persists  in  his  conduct,  there  is  no  doubt  that  the 
commissioner  has  as  much  right  to  direct  his  messenger  to  turn  that  man  out  of  his  room  as 
I  have  to  turn  any  man  who  misbehaves  himself  out  of  my  office.  It  is  the  Commissioners* 
room  where  he  has  a  right  to  sit,  and  to  keep  order,  and  he  may  turn  out  any  person  who 
breaks  through  any  regulations  he  may  think  fit  to  make  for  the  government  of  his  pro* 
ceedings.  It  appears  to  me  that  sort  of  riotous  conduct  is  never  likely  to  be  repeated,  but  if 
it  is  repeated,  it  becomes  the  same  sort  of  contempt  as  I  have  before  adverted  to,  and  if  there 
is  a  perseverance  in  that  conduct,  it  is  not  a  constructive  contempt,  but  an  actual  contempt 
of  the  commissioners'  jurisdiction,  and  then  he  is  amenable  to  the  Subdivi^n  Court,  or  the 
Court  of  Review.  Therefore  I  think  that,  for  the  purposes  of  keeping  quiet  in  the  room,  the 
power  of  fine  and  committal  is  not  necessary,  and  it  does  appear  to  me  upon  the  idiole  that 
it  is  dangerous  to  give  the  single  commissioner  such  a  power.  What  has  been  pressed  upon 
me  most  is,  that  the  Court  of  Commissioners  differs  from  the  Insolvent  Debtors  Court,  from 
,  the  masters  in  Chancery,  and  from  the  judges  sitting  at  chambers,  the  two  latter  of  whom 
have  no  jurisdiction  at  all  to  commit  or  fine — that  is,  the  judges,  and  the  masters  in  Chan- 
cery. It  has  been  pressed  upon  me,  when  this  matter  has  been  discussed,  that  they  stand  in 
a  different  position  from  the  Commissioners  of  Banl^rupts,  who  are  in  constant  communication 
with  improper  characters,  persons  who  have  been  guilty  of  frauds,  and  upon  whose  conduct  it 
is  necessary  from  time  to  time  to  make  strong  comments.  It  certainly  does  appear  to  me  on 
consideration  that  that  very  circumstance  is  an  additional  reason  why  I  should  more  par- 
ticularly pause  in  giving  to  a  commissioner  sitting  alone  the  power  of  committing  or  fining, 
and  my  reasons  are  these : — Where  you  are  conducting  a  conversational  discussion  with  an 
indiridual,  who  may  perhaps  be  an  unlearned  person,  it  is  very  possible  that  the  mode  in 
which  that  discussion  goes  on  may  lead  to  something  like  excitement  or  anger  between  the 
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cowMMioner  and  the  person  with  whom  he  is  discuaiin^*     If  the  cooiQimioner  should  make      Bmniimtiiwi 
any  observation  which  appears  rather  strong,  and  which  at  all  nettles  the  individual,  it  is  — — - 

possible  the  man,  in  an  [unguarded  moment,  may  make  a  hasty  reply ;  the  commissioner  may  ^*  Qsimaia  Lavish 
possibly  get  excited,  and  may  make  an  observation,  that  if  he  persists  in  that  sort  of  22d  Janusiyi  1840» 
conduct  he  must  commit  him,  and  the  man  may  be  still  more  excited,  and  feeling  that  his 
honour  is  perhaps  involved  a  little  in  the  quarrel,  he  may  reply  again ;  and  the  conuuissioner, 
having  once  said  he  would  commit  him,  will  be  bound  to  carry  it  into  effect,  and  there  may 
be  signal  injustice  done  which  neither  of  the  parties  when  the  matter  commenced  could  have 
thought  of.  A  man  might  be  committed  or  fined,  whea»  on  due  consideration,  both  parties 
would  equally  reeret  that  that  was  done.  A  commissioner  may  commit  a  man  on  the  spur 
of  the  moment  when,  if  it  had  been  delayed  to  the  following  day,  or  referred  to  the  Subdivision 
Court,  no  committal  would  have  been  made*  I  would  therefore  leave  it  as  it  stands,  with 
this  alteration  only,  that  there  should  be  an  appeal  to  the  Subdivision  Court ;  and  I  think  that, 
for  every  practical  purpose,  the  present  state  is  much  more  satisfactory,  public  justice  is  nuich 
better  satisfied*  and  the  attomies  eertunly  are  much  better  satisfied,  than  if  a  single  commis- 
sioner had  power  to  commit  Before  I  conclude  this  part  of  the  subject,  I  wiU  venture  to 
say,  that  the  attomies  themselves  feel  that  it  is  just  possiUe,  that  if  there  is  this  power  to  fine 
and  commit,  it  may  operate  in  such  a  way  as  to  prevent  both  them,  and  other  persons,  from 
presenting  their  case  in  a  way  which  they  may  think  necessary  with  a  view  to  attaining  sub- 
stantial justice ;  and  many  a  man>  who  would  be  very  ready  to  argue  his  case  fully  before  the 
commissioner,  might  be  very  much  restrained  from  so  doing,  if  he  knew  that  any  hasty 
words  dropmng  from  him,  not  meant  by  him  to  be  insulting  or  disrespectful,  might  excite 
that  sort  of  discussion,  which  might  lead  ultimately  to  his  being  committed.  1  think  it  is 
very  much  a  question  whether  he  and  other  persons  might  be  willing  to  attend  the  court  in 
the  way  in  which  they  at  present  do,  and  I  should  venture  to  point  out,  that  a  great  recom- 
mendation of  the  present  system  is^  that  the  Courts  of  Bankruptcy  are  courts  which  a  man 
can  familiarly  approach ;  and  it  appears  to  me  that  if  the  commissioners  are  too  tenacious 
with  regard  to  noise,  and  regularity  of  proceeding;  if  they  are  more  like  the  Insolvent  Debtors' 
Court,  where  there  is  a  power  to  fine  and  commit,  the  result  will  be,  that  it  will  deprive  the 
Court  of  Bankruptcy  of  one  great  benefit,  namely,  that  at  present  a  man  may  come  there  and 
proceed  to  state  his  case  mely,  though  perhaps  notj  with  strict  technicality  or  regu- 
larity ;  the  result  of  that  is  that,  practically  speaking,  it  is  much  more  satisfactory  to  the 
public  in  general,  than  if  everything  was  to  be  conducted  with  very  great  regularity  and  very 
great  tecmiicality.  Unless  it  is  meant  to  be  said  that  in  future  the  Courts  of  Bankruptcy 
,  are  to  be  conducted  with  extreme  regularity  and  technieality,  I  think  that  persons  must  not 
be  compelled  to  argue  with  a  sort  of  drawn  sword  h^uiging  over  their  heads  which  may  drop 
upon  them  very  suddenly,  and  which  they  niay  not  have  expected  when  they  entered  the 
room.  It  is  a  subject  which  has  interested  persons  in  the  City  very  much,  and  I  may  safely 
say  that  amongst  the  attortiies  with  whom  I  have  spoken,  I  have  never  found  one  who,  upon 
the  whole,  has  not  thought  it  best  that  things  should  remain  as  they  are.  I  have  asked  over 
and  over  again  what  cases  of  contempt  can  be  shown^  and  the  cases  of  contempt  that  have 
been  shown  have  either  been  of  that  character  which  would  have  been  amply  punished  by  an 
appeal  to  the  Subdivision  Coivt,  or  the  Court  of  Review,  and  which  do  not  require  imme- 
diate repression ;  or  they  have  been  contempts  of  that  character  which,  it  appears  to  me, 
would  be  completely  repressed  by  ordering  the  man  out  of  the  room ;  or,  if  it  be  continued, 
by  adjournment.  One  case  of  contempt  stated  to  me  was  by  one  man  calling  another  a  liar. 
It  might  be  doubtful  whether,  even  in  the  Court  of  Queen's  Bench,  a  judge  would  consider 
that  subjected  a  man  to  punishment ;  it  is  that  which  ought  not  to  be  permitted  certainly^ 
but  if  a  man  does  that,  he  is  told  that  he  must  not  repeat  it  again,  and  in  nine  times  out  of 
ten  a  temperate  rebuke  is  a  sufficient  punishment.  It  would  be  more  satisfactory  to  my 
mind  that  it  should  remain  as  at  present 

2172.  Mr.  Commissioner  Fonblanque, — ^Would  you  place  a  commissioner,  complaining  of 
contempt,  in  the  situation  of  a  party  litigant  either  before  the  Court  of  Review  or  the  sub- 
division Court  ?— I  am  glad  that  question  is  asked.  What  is  the  course  pursued  when  a 
master  in  chancery  has  to  complain  of  contempt?  Nothing  can  be  more  simple.  When  Mr. 
Lechmere  Charlton  wrote  an  abusive  letter  to  Master  Brougham,  all  that  Master  Brougham 
had  to  do  was  to  send  the  letter  to  the  Lord  Chancellor,  and  the  person  was  brought  up 
before  him ;  there  was  no  appearance  of  a  party  litigant,  but  he  was  brought  up  before  the 
Lord  Chancellor  and  the  contempt  spoke  for  itself ;  there  it  was  in  the  letter.  In  all  cases  where 
it  is  in  writing,  nothing  can  be  more  simple.  The  commissioner  has  nothing  to  do  but  to 
send  the  letter,  and  upon  that,  whether  it  is  the  Court  of  Review  or*a  Subdivision  Court,  they 
can  act  at  once.  Supposing  it  is  by  words,  can  anybody  doubt  that  the  Subdivision  Court 
will  take  for  granted,  prima  fade,  the  truth  of  the  representations  made  to  them  by  the  com- 
missioner against  whom  the  offence  had  been  committed  ?  I  should  assume  that  in  that  case  of 
Mr.  Lechmere  Charlton,  if  it  had  been  by  words  instead  of  by  writing,  the  Lord  Chancellor 
would,  on  the  representation  of  Master  Brougham,  have  dealt  with  it  just  as  much  as  upon 
the  letter.  It  appears  to  me  there  really  is  no  question  of  party  litigants  involved  in  it.  I 
should  be  very  sorry  to  see  a  commissioner  put  in  the  situation  of  party  litigant,  but  I  do  not 
think  practically  it  would  be  so,  for  I  think  in  every  case  the  Court  to  which  the  appeal  was 
made  would  take  the  commissioner's  statement,  prima  facie,  as  correct,  and  would  call  upon 
the  party  to  explain  if  he  could,  why  the  punishment  should  not  be  awarded  against  him. 

2173.  Do  you  think  cases  of  assaulting  or  threatening  witnesses  are  offences  to  be  repressed 
summarily? — ^With  great  deference  I  should  sav  not.  If  a  man  is  guilty  of  assault^  it  is  like 
the  abusive  language,  the  man  may  be  turned  out;  if  he  is  guilty  of  an  assault  before  the 
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commissioners,  I  see  no  reason  why  the  ptinishment  should  not  be  delayed  two  or  tiiree  days, 
and  he  may,  perhaps,  be  better  punished  by  the  criminal  tribunals  of  the  country. 
^^^  2174.  Why  is  it  otherwise  in  the  House  of  Lords  or  beftwe  a  police  magistrate? — In  the 
*^**'  case  of  a  police  magistrate,  it  applies  in  the  nature  of  things,  for  there  is  no  appeal  to  any 
other  person ;  and  if  the  court  were  established,  so  that  the  commissioners  all  sat  alone,  and 
liiere  was  no  court  to  which  resort  could  be  had,  I  think  the  commissioners  should  have  the 
power;  for  of  the  two  thines  it  is  better  that  he  should  have  the  power,  than  that  there  should 
be  no  power  at  all.  AB  I  say  is,  that  where  there  is  a  mode  of  getting  the  result  ^4th  due 
deliberatSon,  it  is  much  better  it  should  be  so  than  to  have  a  committal  without  due  deKbe- 
rajtion.  The  magistrates  must  have  the  power  of  committing.  They  are,  perhaps,  imwise  to 
exercise  it  immediately — they  had  better  postpone  it  to  the  fiwlowing  day,  but  they  must  have 
it — ^because,  if  they  had  it  not  individually,  there  would  be  no  power  of  committal  anywhere. 
The  same  thing  applies  to  the  coroner,  who  it  is  said  has  the  power^of  committing;  but  a 
master  in  chancery  has  only  a  power  of  appeal  to  the  Lord  Chancellor.  The  judge  at 
diambers  has  only  the  power  of  appeal  to  the  court.  The  commissioners  here  I  think  ought 
m  the  same  way  to  have  only  the  power  of  appeal  to  tlie  Court  of  Review  or  to  the  Subdivision 
Court. 

2175.  What  course  would  you  pursue  if  a  person  unknorwn  commits  a  contempt  by  words 
or  otherwise,  in  the  presence  of  the  commissioners? — ^The  diflfculty  of  answering  that  question 
depends  upon  the  fact  of  the  man  bemg  unknown. 

2176.  Many  creditors  must  be  unknown  to  the  persons  about? — I  am  quite  unable  to 
imagine  a  case  of  a  man  not  being  Icnown  either  to  the  solicitor  to  the  fiat,  or  to  the  assignees, 
or  to  some  of  the  creditors;  and  I  think  the  case  put  is  a  very  extreme  case,  which  I  can 
hardly  imagine  to  happen.  If  a  man  attended  who  was  not  known  to  the  commissioner,  I 
can  hardly  suppose  it  possible  that  every  person  present  would  not  do  everything  they  could 
to  inform  the  commissioner  who  he  was. 

2177.  Suppose  the  extreme  case  to  occur,  what  course  would  you  propose? — If  an  extreme 
case  were  to  occur,  I  am  not  prepared  to  say  that  the  man  would  not  escape  with  impunity. 
I  can  imagine  no  mode  then  by  which,  if  a  man  is  unknown  and  commits  a  contempt,  and 
leaves  the  room  immediately,  and  is  never  to  be  found  afterwards,  be  can  be  punished ;  he  is 
in  the  position  of  a  man  who  has  committed  a  grave  offence  for  which  he  will  escape  unpu- 
nished in  the  particular  instance.  It  is  the  improbability  of  the  case  happening,  whidi  makes 
me  hesitate  in  saying  there  should  be  a  provision  made  for  sudi  a  case  alone. 

2178.  Your  main  reason  for  placing  the  Court  of  Commissioners  in  a  situation  different 
from  that  of  every  other  court  consists  in  this,  that  you  consider  the  familiarity  and  want  of 
form  hitherto  practised  in  those  courts  as  beneficial  to  the  public? — I  consider  that  it  is  an 
additional  reason  for  not  giving  the  power  that  there  is  that  fiamiliarity.  I  think  that  that 
familiarity  is  desirable,  aud  therefore  I  do  not  wish  to  have  it  destroyed,  which  I  think  it  must 
be  if  you  introduce  this  power  of  committing. 

2179.  Have  you  any  other  reason  for  making  a  distinction  between  the  Court  of  Commis- 
sioners and  all  other  courts? — No  other  reason  except  that  I  see  no  necessity  for  it.  If  there  is 
no  necessity,  it  appears  to  me  that  it  is  not  desirable  that  any  alteration  should  be  made ;  and 
it  is  always  to  be  remembered  that  the  Judges  and  Masters  in  Chancery  have  never  had  the 
power,  nor  never  sought  to  have  the  power. 

2180.  The  Masters  in  Chancery  do  not  sit  in  courts ;  they  are  officers  of  the  Court  of 
Chancery,  and  their  rooms  are  not  courts  ? — I  do  not  consider  the  circumstance  of  the  Com- 
missioners being  considered  co-ordinate  to  the  Subdivision  Court  or  the  Court  of  Review  as 
making  a  distinction  between  them  and  the  Masters  in  Chancery ;  the  latter  are  themsdres 
not  courts  when  sitting  alone,  but  still  no  body  can  say  on  principle'that,  if  it  was  necessary, 
they  ought  not  to  have  the  power  of  committing,  just  as  much  as  Commissioners,  because  I 
think  a  Commissioner  sitting  singly  is  not  be  considered  as  a  court,  and  therefore  he  ought 
not  to  have  the  power  of  a  court. 

2181.  Have  you  read  the  first  section  of  the  statute  for  founding  the  Court  of  Baakniptey? 
— Yes;  I  have. 

2182.  Do  you  see  there  that  every  Commissioner  is  to  have  all  the  power  of  the  Court? — 
Yes. 

2 183.  Chairman. — ^What  is  the  proportion  of  bankruptcies  that  you  consider  to  be  at  the 
suggestion  of  the  bankrupt  for  his  benefit,  and  what  proportion  hostile  ? — I  feel  great  difficulty 
from  experience  in  answering  that 

2184.  Assuming  that  there  is  not  one  out  of  40  hostile? — I  think  the  generality  of  bank- 
ruptcies are  not  hostile  quite,  in  the  sense  in  which  I  understand  the  question  to  be  asked, 
that  is  to  say,  that  the  bankrupt  is  altogether  averse  to  a  bankruptcy  against  him.  It  appears 
that  most  bankruptcies  ultimately  take  place  after  the  bankrupt  himself  has,  with  some 
reluctance,  agreed  to  be  made  a  bankrupt  I  think  it  is  very  seldom  that  a  bankruptcy  issues 
until  the  bankrupt  himself,  perhaps  very  reluctantly,  has  made  up  his  mind  that  it  is  the  only 
mode  in  which  he  can  get  through  the  difficulties  with  which  he  is  pressed. 

2185.  That  being  the  case,  is  not  it  worked  generally  by  the  attorney  of  the  bankrupt  him- 
self and  his  friend,  and  the  assignees  his  friends? — Very  frequently  that  is  the  case. 

2186.  Then  if  a  bankrupt  is  a  fraudulent  and  dishonest  man,  what  check  is  there  for  the 
creditors  except  by  the  interference  either  of  the  Commissioner  or  his  officers  directly? — 
With  submission  it  appears  to  me,  that,  for  the  purposes  of  obtaining  justice  fer  the  creditors 
in  that  character,  the  Commissioner  has  full  powers  at  present  without  a  power  of  conomitting 
for  contempt 

2187.  In  the  case  of  fraudulent  bankrupts,  vrihat  security  have  the  honest  creditors  that 
the  afiairs  will  be  looked  into,  unless  the  Commissioner  himself  or  his  officers  interfere  to 
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examine  the  parties  ? — If  neither  the  assignees  nor  any  creditors  themselves  personally  inter*       Bxaounations* 
fere,  I  think  then  a  person  who  is  a  bankrupt  under  those  circumstances  is  likely  to  escape  —^ 

with  impunity,  unless  the  Commissioner  has  power  to  examine  the  parties,  and  unless  the   Mr.GetmMttlATit. 
Commissioner  undertakes  it  himself.  22d  Janoaiy,  1840* 

2188.  Do  you  believe  that  any  man  sitting  as  a  Commissioner  will  interfere  in  that  way  if 
he  is  liable  to  be  personally  insulted,  and  h^  only  protection  by  appeal  to  another  court  r— 
I  should  be  very  sorry  if  the  Commissioners  of  Bankrupt  are  deterred  from  doing  their  duty 
by  their  obligation  to  resort  to  another  court  for  toe  punishment  of  a  contempt  before 
tnem. 

2189.  Is  it  your  opinion  that  the  Commissioners  will  go  out  of  the  duties  appointed  by  the 
Act  of  Parliament,  and  will  seriously  interfere  with  knavish  bankrupts  and  kiuivish  attomies 
if  they  are  subject  to  that  ? — I  can  only  judge  from  the  experience  of  the  past,  I  have  al«rays 
found  that  though  the  Commissioners,  under  the  present  state  of  things,  never  have  had  the 
power  of  committing,  yet  they  have  been  extremely  zealous^  and  that  th^  have,  under  the 
new  system,  very  successfully  carried  inquiries  into  effect  by  which  the  creditors  have  been 
very  essentially  benefited,  aiid  up  to  the  present  day  they  have  never  had  the  power  of  com-^ 
mitting  for  contempt. 

2190.  Are  you  aware  that  the  Commissioners  conceived  they  had  the  power  of  committing- 
for  contempt  until  the  decision  of  the  Court  of  Exchequer^ — I  am  aware  that  it  was  generally 
believed  by  themselves  that  they  had  the  power ;  but  I  am  equally  aware  it  had  been  gene- 
rally conceived  by  the  public  tbiat  they  had  not  the  power. 

2191.  Mr»  Commissioner  Holroyd. — Are  you  aware  that  the  want  of  that  power  was  very 
much  felt  before  the  establishment  of  the  new  system,  and  that  it  was  brought  before  a  Com- 

*  mittee  of  the  House  of  Commons  ? — I  am  aware  that  the  Committee  reported  that  the  Com- 
missioners individually  ought  to  have  that  power. 

2192.  Chairman. — In  the  case  you  refer  to,  were  you  appearing  for  the  party  ? — -The  cases 
I  refer  to  are  those  reported  to  me  where  the  attorney  and  creditors  had  been  considered  to  be 
guilty  of  collusion  together. 

2193.  Mr.  Commissioner  Law. — You  have  alluded  to  the  Court  for  the  relief  of  Insolvent 
Debtors  as  having  that  power ;  you  speak  of  that  court  when  sitting  as  a  court  with  great 
formality  ? — Yes. 

2194.  The  Commissioners  acting  on  summons  before  whom  the  business  relating  to  prooT 
of  debts  and  management  of  estates  is  generally  done,  you  probably  are  aware,  have  not  that 
power  ? — ^I  was  not  aware  of  that,  but  that  makes  to  my  mind  a  very  palpable  distinction.     I 
think  if  the  Insolvent  Court  when  it  sits  has  that  power,  and  it  is  not  given  to  the  Commis^ 
sioners  sitting  separately,  it  would  appear  that  the  power  was  not  intended  to  be  general. 

2195.  Are  you  aware  that  the  business  done  in  the  court  is  usually  done  in  the  presence  of 
a  bar? — I  am  aware  of  that. 

2196.  Are  you  aware  that  the  only  business  which  is  necessarily  done  in  that  manner,  and 
that  cannot  be  done  before  a  Commissioner  on  summons,  is  the  examination  of  the  insolvent, 
and  the  proceeding  to  commit  a  person  for  disobedience  of  orders  ? — I  believe  it  is  so,  but  I 
am  not  sufficiently  experienced  to  speak  with  certainty. 

2197.  Are  you  aware  that  that  Court,  since  its  institution,  has  only  e;cercised  summary 
power  of  committing  for  contempt  in  three  instances,  and  that,  in  those  three  instances,  the 
same  person  was  the  subject  of  that  power  ? — I  was  not  aware  that  there  had  been  a  single 
instance ;  I  was  told  they  had  never  exercised  it  at  all. 

2198.  Supposing  you  to  be  right,  that  there  should  not  be  an  unlimited  power  of  commit- 
ting for  contempt,  by  a  Commissioner  of  Bankrupts  sitting  in  his  Court,  migtit  not  a  provision 
be  usefully  framed,  giving  him  a  power,. under  limitation,  such  as  to  commit  summarily  for 
conduct  in  his  presence,  by  which  the  business  of  the  Court  was  actually  obstructed,  such  as 
swearing  or  violent  abuse,  or  something  amounting  to  persoojd  outrage,  which  really  pre- 
vented the  business  from  going  on? — I  feel  a  difficulty  in  laying  down  any  definition  which 
would  take  in  the  case  suggested,  without  meeting  other  cases,  which  appear  to  me  cases 
which  would  be  much  better  repressed  by  the  Commissioner  adjourning,  or  turning  the  re- 
fractory person  out  of  the  room,  or  by  reference  to  the  Subdivision  Court,  or  the  Court  of 
Review. 

2199.  You  seem  to  imagine  instances  where  it  might  be  necessary  to  turn  a  person  out  of 
the  room.  Would  not,  in  that  case,  the  Commissioner  be  liable  to  an  action  for  an  assault  or 
false  imprisonment  ? — I  conceive  not. 

2200.  If  such  an  action  was  brought,  would  he  not  have  to  plead  the  special  circumstances? 
— I  should  conceive  he  would. 

2201.  Is  it  not  more  convenient  that  such  a  matter  should  be  decided  by  a  Judge,  the  party 
procuring  himself  to  be  brought  before  him  by  habeas  corpus,  than  that  the  commissioner 
should  have  to  plead  to  such  an  action? — I  think  it  is;  I.would  rather,  if  it  were  necessary  for 
the  protection  of  the  Court,  have  an  express  provision  that  the  Commissioner  should  have  the 
power  of  removing  any  refractory  person,  or  any  person  who  commits  a  greait  disturbance, 
than  that  he  should  have  the  power  of  fining  him  without  any  possible  appeal,  or  imprisoning 
him  without  appeal  to  any  other  jurisdiction. 

2202.  Mr.  Commissioner  Holroyd.^Yoa  are  aware  that  the  pjower  of  removing  for  riot  or 
ciisturbance  existed  under  the  old  system? — I  should  conceive  it  did;  I  do  not  apprehend 
there  is  any  distinction  in  that  respect. 

2203.  Are  you  aware  whether  that  power,  which  existed  under  the  old  system,  was  found 
worse  than  useless  ? — ^That  I  cannot  speak  t6  from  my  own  experience. 

2204.  Do  you  recommend  an  application  to  another  Court,  for  the  purpose  of  repressing 
contempt?— Certainly;  I  wish  it  to  be  vested  *in  the  Court  of  Review  or  the  Subdivision 
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BianuBatioiiB.       Court.     I  am  most  anxious  there  should  be  a  power  of  fining  and  imprisonment,  if  it  is  done 

•— ^        .    with  due  consideration. 

Mr.  Germain  Lavie.      2205.  Mr.  Commissioner  Law. — You  think  it  much  more  essential  that  the  power  of  im- 

S2d  January,  1840.   prisonment,  or  of  personal  restraint,  applied  to  the  person  committing  the  outrage,  should  be 

given,  than  the  power  of  fining? — I  should  not  make  a  distinction  between  the  power  of  fining 

and  the  power  of  imprisonment,  except  that,  of  course,  the  imprisonment  of  a  man's  person  is 

a  matter  of  more  solemn  consideration  than  the  mere  calling  upon  him  to  pay  a  fine,  and  is  a 

matter  which  ought,  perhaps,  to  be  done  with  even  more  deliberation  than  fining  him. 

2206.  Inasmuch  as  the  object  of  giving  this  power  is  to  preserve  order  in  the  Court,  would 
not  any  breach  of  order  be  more  restrained  by  giving  power  against  tlie  person,  than  power 
against  his  purse? — Certainly. 

2207.  Mr,  Commisnoner  Holroyd. — You  are  aware  that  the  duties  to  be  performed  by  the 
Commissioners  are  required  to  be  prompt  and  immediate,  particularly  in  the  examination 
for  the  discovery  of  concealed  property  ? — Certainly. 

2208.  Do  you  think  the  application  to  another  Uourt  to  repress  an  obstruction,  arising  in 
such  an  investigation,  would  be  consistent  with  the  immediate  exercise  of  such  functions? — 
I  bdieve  the  resort  to  the  Subdivision  Court  would  be  found  practically  suflScient  for  all 
purposes. 

2209.  Chairman. — ^Would  it,  in  your  opinion,  be  desirable  that  in  cases  of  appeal  the 
appellant  should  give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  also  for 
the  costs? — My  opinion  upon  that  would  be,  that  it  should  not  be  compulsory  in  all  cases; 
that  it  should  be  aiscretionary  with  the  Commissioner,  under  particular  circumstances,  to  im- 
pose that  as  a  term ;  but  it  should  not  be  necessary  in  all  cases.  I  can  imagine  many  cases 
where  it  would  be  difficult  for  a  man  to  get  any  security,  and  yet  the  Conunissioner  would  ' 
think  he  had  a  fair  right  of  appeal. 

2210.  Can  you  specify  any  particular  case  in  which  that  would  occur? — I  can  specify  a  case 
where  the  Commissioner  may  himself  entertain  doubts  as  to  the  particular  subject  He  may 
think  an  individual  entitled,  or  not  entitled,  to  prove  the  debt,  and  yetTie  may  have  come  to 
that  conclusion  with  considerable  doubt.  In  that  case  the  Commissioner  need  not  call  for 
security,  and  I  would  give  a  judicial  discretion  to  the  Commissioners. 

2211.  In  that  case  there  would  be  no  security  for  performing  the  judgment,  but  only  for 
the  costs  of  the  appeal? — Practically  it  is  with  very  great  difficulty  that  persons  get  others  to 
become  security  even  for  costs.     I  would  not,  therefore,  make  it  imperative  in  all  cases. 

2212.  Mr.  Commissioner  Lau?.— What  is  the  course  of  practice  m  appeaUng  to  a  Court  of 
Law,  against  the  Conamissioner*s  decision  on  proof  of  a  debt,  supposing  the  debt  to  be  received  ? 
^•The  party  rejected  petitions  the  Court  of  Review  to  be  at  liberty  to  prove  that  debt;  he 
files  affidavits  for  the  purpose  of  showing  the  nature  of  the  proof  he  attempts  to  make. 

2213.  Does  the  Court  of  Review  study  those  affidavits,  and  on  being  satisfied  that  he  makes 
a  case  that  it  can  deal  with,  call  upon  the  other  party? — No;  when  a  man  has  presented 
his  petition  to  the  Court  of  Review,  and  affidavits  are  filed  by  the  petitioner,  the  respondent  is 
dien  at  liberty  to  file  his  affidavits  in  reply ;  then  the  Court  looks  into  the  subject,  when  the 
affidavits  on  both  sides  have  been  filed. 

2214.  The  respondent  may  be  driven  into  that  Court  in  a  case  where,  if  the  affidavits  of 
the  appellant  had  been  first  read,  he  never  would  have  been  called  upon  ? — Yes ;  and  for  that 
reason  I  see  no  objection  to  giving  the  Commissioner  power  to  require  security  from  the  appel- 
lant where  he  thinks  fit 

2215.  Do  you  not  think  that  the  practice,  which  you  state  is  a  vicious  practice,  and  that  it 
is  a  better  practice,  that  all  Courts  should  study  the  case  of  the  appellant,  and  upon  that 
examination  exercise  their  judgment  whether  or  not  they  shall  issue  what  in  common  Law 
Courts  is  called  a  rule  m^t  ?— I  think  the  practice  of  that  would  impose  a  double  duty  up<m 
the  judges,  if  they  are  to  look  first  at  the  petition. 

2216.  Do  you  think  the  judges  of  the  Court  of  Review  have  not  leisure  for  such  double 
duty  ? — I  think  the  judges  have  leisure  for  the  duty,  certainly. 

2217.  Do  you  think  that  if  that  course  had  been  pursued,  there  are  not  cases  in  which 
respondents  would  have  been  saved  the  trouble  and  expense  ? — I  think  that  is  possible;  but 
then  it  would  be  entailing  a  double  expense  if  you  compel  the  petitioner  to  satisfy  the  jud£[e 
or  the  Court  of  Appeal,  that  his  petition  is  sufficient  to  entitle  him  to  appeal ;  and  if  jrou  do 
not  make  it  the  practice  for  the  petitioner  to  go  before  the  Court,  to  show  that  he  is  entitled  to 
his  appeal,  he  runs  the  risk  of  the  judge  reftising  the  appeal,  when,  upon  further  consider- 
ation  in  open  court,  with  counsel  before  him,  he  might  have  granted  the  appeal.  I  under- 
stand the  suggestion  to  be,  that  the  petition  should  be  submitted  to  the  judge,  and  he  should 
decide  whether  there  should  be  an  appeal  or  not ;  if  that  is  to  be  done,  there  must  be  an  at- 
tendance before  the  judge  by  counsel,  or  there  is  a  risk  of  an  improper  conclusion  being  come 
to,  from  the  petition  not  being  understood, 

2218.  Is  it  not  a  reasonable  assumption  that  if  a  man  cannot  make  a  case  by  his  own  afii- 
davits,  he  will  not  do  so  by  the  affidavit-s  of  his  adversary? — It  is  so  certainly. 

2219.  Chairman, — By  the  present  law,  a  bankrupt,  who  has  done  no  act  amounting  to 
acquiescence,  may  bring  an  action  at  any  time  (if  not  barred  by  the  statute  of  limitations) 
against  bb  assignees,  to  try  the  validity  of  the  fiat;  so  a  person  claiming  adversely  to  the 
assignees,  if  he  has  not,  by  nis  conduct  or  otherwise,  admitted  their  title,  may  at  any  time 
(if  not  barred  by  the  statute  of  limitations)  bring  an  action  against  them^  and  d»pute  the 
validity  of  a  fiat ;  what  is  your  opinion  of  this  state  of  the  law  ? — I  think  it  would  be  very 
satbfactory  if,  after  a  certain  period  of  time,  the  fiat  were  conclusive  upon  the  bankrupt,  and 
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I  think  conclusive  also  upon  all  parties^  excepting  persons  against  whom  a  claim  is  made.       Examinations,  "^ 

originating  in  the  bankruptcy  itself.     By  that  I  mean,  unless  there  is  some  question  either  of  *j   G«M^n  Lavie 

fraudulent  preference  or  reputed  ownership,  both  of  which  are  claims  which  the  assignee  has,       * 

but  which  the  bankrupt  had  not     It  would  be  very  satisfactory  if  the  fiat  were  made  conclu-  JMn»ry»  1840. 

sive  in  all  cases  in  which  a  bankrupt  himself,  if  he  had  not  been  made  bankrupt,  might  have 

sued  for  that  which  is  the  subject  of  the  action — that  would  save  a  great  deal  of  litigation. 

2220.  Mr.  Commissioner  Law, — Might  not  some  scheme  be  made  for  making  the  adjudi- 
cation conclusive  in  other  cases  also,  though  at  a  later  period? — My  observations  more 
particularly  apply  to  other  cases.  I  would  make  it  conclusive  against  the  bankrupt^  unless 
hfi  appealed  within  a  certain  period,  but  I  would  make  it  conclusive  against  all  tne  world, 
except  in  cases  of  fraudulent  preference,  or  reputed  ownership^  where  the  defendant  ought  to 
be  able  to  show  that  there  is  no  valid  bankruptcy. 

2221.  Might  not  there  be  a  mode  of  making  it  conclusive,  though  at  a  later  period,  even 
against  those  persons  ? — Supposing  the  bankruptcy  to  be  issued  on  a  fraudulent  preference, 
itisdi£Scult  to  say^here  should  be  any  period  at  which  he  should  not  dispute  it,  for  he 
disputes  the  very  act  on  which  it  is  founded ;  it  is  not  frequent  to  have  a  bankruptcy  founded 
on  a  fraudulent  preference ;  but  supposing  that  to  be  the  case,  it  must  be  left  open  to  him  to 
dispute  it,  for  any  period  of  time  :  for  otherwise,  the  assignee  might  allow  the  time  to  elapse 
before  he  brought  the  action,  and  then  it  would  be  very  hard  toward  the  person  against 
whom  the  fraudulent  preference  was  alleged,  not  to  have  the  power  of  disputing  it  when  the 
assignee  had  allowed  the  time  to  elapse  or  expire ;  the  fraudulent  preference  is  the  only  case 
in  which  the  very  existence  of  the  bankruptcy  may  depend  upon  that ;  in  the  other  case, 
of  reputed  ownership,  I  think  there  might  be  a  limit,  and  I  do  not  see  why  there  should 
not  be. 

2222.  Mr.  Commissioner  Fonblanque, — Perhaps  there  might  be  a  limit,  within  which  the 
assignees  should  bring  their  actions  ? — If  that  could  be  done,  the  time  for  disputing  the  bank- 
ruptcy should  be  limited  certainly. 

22^3.  Then  immediately  after  the  assignees'  time  had  expired,  should  expire  also  the  right 
of  every  person  to  dispute  the  bankruptcy  r — ^That  might  be  adopted ;  but  it  must  be  considered 
a  good  deal  before  any  limit  is  put  upon  the  assignees'  right,  for  otherwise  a  debt  not  known 
for  ten  years  afterwards  may  not  be  recoverable. 

2224.  Mr.  Commissioner  Law. — Would  you  think  it  right  to  take  the  decision  of  bank- 
ruptcy or  no  bankruptcy  altogether  from  the  other  Courts,  and  arriving  at  this,  that  in  all 
cases  whatever,  the  question  of  bankruptcy  or  no  bankruptcy  should  be  decided  alone,  for 
all  purposes,  by  the  Court  of  Bankruptcy,  and  the  Court  to  which  appeal  is  given  ? — I  think 
it  should,  with  the  exception  I  have  stated  before,  as  to  fraudulent  preference,  which  I  think 
cannot  be  quite  met  by  the  view  which  gives  rise  to  the  question. 

2225.  Mr.  Commissioner  Fonblanque, — ^That  is  where  a  fraudulent  preference  constitutes 
the  act  of  bankruptcy  ? — I  should  be  very  much  disposed  to  limit  it  to  that,  that  is  the  only 
case  which  has  suggested  itself  to  me. 

2226.  Chairman. — What  is  your  opinion  of  the  present  law,  which  requires  the  signature 
of  a  certain  number  of  the  bankrupt  s  creditors  to  testify  their  consent  to  his  having  his 
certificate  ? — I  have  considered  that ;  but,  upon  the  whole,  I  should  be  disposed  to  leave  the 
certificate  as  it  is ;  I  am  not  prepared  to  make  any  suggestion  on  that  subject. 

2227.  Would  it,  in  your  opinion,  be  advantageous  to  the  public,  that  the  judge,  or  Com- 
missioner, before  whom  a  bankrupt  passes  his  last  examination,  should  have  power  to  punish 
such  bankrupt  by  imprisonment  for  a  limited  time,  for  gross  misconduct  or  fraud  ? — I  think, 
upon  the  whole,  1  should  be  better  satisfied  to  leave  that  question  to  be  dealt  with  by  a  judge 
and  jury,  than  to  give  so  responsible  a  power  to  the  Commissioners,  or  even  to  a  Subdivision 
Court.  I  conceive  that  the  Insolvent  Debtors'  Court  possesses,  at  present,  a  power  to  punish 
by  remanding.  There  is  this  distinction  between  the  Insolvent  Debtors'  Court  and  the  Bank- 
ruptcy Court — that  the  insolvent  debtor  does  submit  himself  originally  to  the  jurisdiction 
with  all  its  consequences,  and  among  other  consequences  is  this,  that  the  Commissioner  is 
to  exercise  his  discretion  as  to  the  time  he  shall  remain  in  prison,  and  as  to  all  other  matters 
vrithin  his  jurisdiction.  I  think,  in  regard  to  bankruptcy,  the  man  to  a  certain  extent  being 
brought  against  his  will  into  the  Court,  it  is  rather  too  much  to  say,  he  is  to  be  deprived  of  the 
same  benefit  which  any  other  man  has  who  is  accused  of  a  crime.  I  conceive  this  power 
would  not  be  assumed  of  punishing,  except  for  a  crime,  and  whether  the  crime  exists  or  not, 
is  a  question,  which  perhaps  a  man  has  a  right  to  have  tried  by  the  ordinary  tribunals  of  the 
country,  just  as  much  in  the  case  of  bankruptcy  as  any  other  case;  but  I  do  not  say  that  I  • 
am  much  indisposed  to  the  Commissioners  having  some  power  of  that  kind  under  proper 
regulations. 

2228.  Chairman. — Is  there  any  other  question,  on  which  you  would  oflfer  an  opinion  ? — 
There  are  several  questions,  which  follow  each  other  about  trust-deeds. 

2229.  Have  you  had  much  experience  in  the  working  of  trust-deeds? — ^We  have  had  a 
good  deal  of  experience  in  the  working  of  trust-deeds,  and  I  would  say,  this  question  is 
rather, too  abstract :  "  In  your  opinio^  is  it  more  advantageous  to  creditors,  that  the  property 
of  a  bankrupt  should  be  administered  under  a  fiat  in  bankruptcy,  or  a  trust-deed  ?"  It  ap- 
pears to  me,  that  it  depends  very  much  on  circumstances.  I  think  there  are  some  estates 
much  better  administered  under  a  trust-deed  than  under  bankruptcy ;  and,  on  the  other  hand, 
that  there  are  others  which  can  only  be  worked  under  a  bankruptcy.  The  Conunissioners 
are  probably  aware,  that  about  two  or  three  years  ago  there  was  a  great  deal  of  inquiry  and 
of  (Uscussion  as  to  the  expediency  of  granting  some  legislative  protection  to  trust-deeds,  and 
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after  a  great  deal  of  consideration,  there  were  some  clauses  introduced  into  one  of  the  acts 
for  imprisonment  for  debt,  which  put  trust-deeds  peculiarly  under  the  jurisdiction  of  the 
Court  of  Review.  The  effect  of  those  clauses  was,  that  where  a  certain  portion  of  the  creditors 
should  prefer  an  arrangement  under  any  deed  of  trust,  or  inspectorship,  or  deed  of  compro- 
mise, it  should  be  binding  on  an  inconsiderable  minority.  As  the  law  stands  at  present,  a 
creditor  for  a  hundred  pounds,  if  he  could  get  paid  his  hundred  pounds,  will  take  it,  or  if  not, 
he  may  drive  the  affairs  into  bankruptcy,  and  there  may  be  a  hundred  thousand  pounds  of 
creditors  besides,  who  would  prefer  another  mode  of  liquidation,  but  who  still  cannot  stop 
him.  Most  of  the  bankers  and  merchants  in  the  city  of  London  on  that  occasion  signed  a 
paper,  which  I  should  like  to  present  to  the  Commissioners.  I  see  amongst  them  some  of 
those  gentlemen — who  are  I  believe  Commissioners — Messrs.  Glyn,  Hahfax,  Mills  and  Com- 
pany, Mr.  Horsley  Palmer,  and  some  of  the  most  respectable  men  in  the  city  of  London. 
Their  opinion  was,  that  in  their  judgment,  the  modes  of  liquidation  now  so  frequently  adopted 
under  deeds  of  trust  or  inspection,  are  highly  beneficial  to  creditors,  and  that  they  consider 
it  will  be  very  advantageous  to  the  mercantile  community,  that  in  all  cases  of  conmiercial 
insolvency,  any  mode  of  liquidation,  which  shall  be  approved  of  by  a  proper  majority  of 
creditors,  shall  be  binding  upon  the  rest ;  and  they  further  think,  that  a  majority  of  three- 
fourths  is  a  suflScient  number  to  bind  the  rest.  [  The  paper  was  delivered  in,  and  read  as 
foUows : — ] 

'^  We,  the  undersigned,  bankers,  merchants,  and  traders,  in  the  city  of  London,  having 
directed  our  attention  to  certain  of  the  provisions  of  the  Bill  lately  brought  into  the  House  ^ 
Commons  by  Sir  John  Campbell,  and  now  before  a  Select  Committee  of  the  House,  entitled, 
'  A  Bill  for  facilitating  the  Recovery  of  Debts,  the  Relief  of  Debtors  willing  to  make  cession  of 
their  Property  for  the  payment  of  their  Debts,  the  prevention  of  Frauds  by  Debtors,  and  for 
abolishing  Imprisonment  for  Debt,  except  in  cases  of  fraud.* 

"  We  think  that  these  provisions,  by  affording  a  summary  mode  of  recovery  upon  bonds, 
bHls  of  exchange,  and  promissory  notes  against  mercantile  houses  which  shall  have  suspended 
their  payments,  are  likely  to  afford  to  a  dusenting  creditor  too  ready  means  of  either  getting  a 
preferable  payment  of  his  debt  in  full,  or  of  frustrating  any  mode  of  liquidation  under  a  deed 
of  trust  or  inspection  which  may  have  been  adopted  by  the  general  body  of  creditors. 

"  We  are,  therefore,  desirous  of  hereby  certifying — 

^'That  in  our  judgment  the  modes  of  liquidaticm  now  so  frequently  adopted  under  deeds  of 
trust  or  inspection  are  highly  beneficial  to  creditors,  and  that  we  consider  that  it  will  be  very 
advantageous  to  the  mercantile  community  that  in  all  cases  of  commercial  insolvency  any 
mode  of  liquidation  which  shall  be  approved  of  by  a  proper  majority  of  creditors,  shall  be 
binding  upon  the  rest ;  and  we  further  think  that  a  majority  o(  three-fourths  is  a  sufficient 
number  to  bind  the  rest 


"  Reid,  Irving,  and  Co. 
Buckles,  Bagster,  and  Buckle. 
G.  W.  S.  Hibbert  and  Co. 
W.  R.  and  S.  Mitchell  and  Co. 
Davidsons,  Barkly,  and  Co. 
William  Little  and  Co. 
Glyn,  Halifax,  Mills,  and  Co. 
Small,  Colquhoun,  and  Co. 
Smith,  Payne,  and  Smiths. 
Gregson,  Melville,  and  Co. 
J.  Thompson,  T.  Bonar,  and  Ca 
Henry  Bainbridge. 
WilUara  Newton. 
Felix  William  Vigne. 
Thomas  Wilson  aj;id  Co. 
Joshua  Bates. 

Daniel  Carruthers  and  Sons. 
J.  Horsley  Palmer. 
E.  Fletcher. 
Henry  Porcher, 
J.  Alexander. 
Charles  Kerr. 
G.  G.  de  H.  Larpent. 
William  Bumie. 
Bamett,  Hoares,  and  Co. 
J.  S.  Brownrigg. 
Michie  Forbes. 


^  Greorge  Forties. 
J.  Maloolmsoo. 
W.  H.  Leiih. 
J.  Wm.  Lubbock. 
Jones,  Loyd,  and  Co. 
J.  and  J.  Pattison. 
John  Cockerell. 
Finlay,  Hodgson,  and  Co. 
Truman  and  CodL. 
Majoribanjcs  and  Ferrers. 
T.  Wiggin  and  Co. 
Cattleys  and  Esdaile. 
Wilkie  and  Soames*s. 
John  Shedden. 
James  Parkinson, 
John  Pirie  and  Ca 
Greorge  Whitmore. 
Durant  and  Co. 
George  AUfrey, 
Harford,  Rivaz,  and  Ca 
John  Buck. 
Fielder  Jenkins. 
Cheape  and  Leslie. 
R.  and  W.  Harrison. 
Louis  Lucas. 

A.  Stuart  and  WestnuMreiaBa. 
Marshall,  Hutchison,  and  Co.'' 


Mr.  Lavie, — ^AU  that  was  wished  upon  that  occasion  was  only  that  there  should  be  power 
given,  with  such  restrictions  as  should  be  thought  proper,  as  to  those  trust'deeds,  and  the 
power  proposed  to  be  ffiven  was,  that  where  seven-eighths  of  the  creditors  present  at  the  time 
in  this  country  were  willing  that  there  should  be  a  particular  mode  of  liquidation,  any  other 
creditors  forming  the  one-eighth  should  be  temporarily  prevented  from  taking  any  steps  to 
drive  matters  into  bankruptcy,  and  that  the  Court  of  Bankruptcy  should  have  a  discretion  in 
deciding  whether  that  time  originally  proposed  to  be  given  should  be  prolonged  or  not.     After 
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a  certain  time,  if  the  creditors  and  the  debtor  together  got  a  deed  in  a  complete  state,  with       Examinations, 
seven-eights  of  all  the  creditors  parties  to  it,  then  it  should  be  binding  and  conclusive  on  the  — -^ 

renukining  one-eighth ;  and  in  order  to  form  a  proper  check,  it  was  proposed  that  every  debtor  Mr.Gerawin  Lavie, 
resorting  to  this  mode  should  be  bound  to  file  in  the  Court  of  BanKruptcy  a  list  of  his  debts,  22d  January,  184(^ 
80  that  his  release  should  be  dependant  upon  his  giving  a  correct  statement  of  all  his  debts,  in 
the  mode  now  pursued  in  the  Insolvent  Debtors'  Court,  and  that  he  should  do  it  upon  his 
own  responsibility,  and  if  there  should  be  any  inaccuracy,  that  the  deed  should  not  operate  as 
a  discharge ;  and  clauses  were  prepared,  on  great  consideration^  and  stood  in  the  Attomey- 
GreneraPs  Bill  Those  clauses  were  introduced  in  order  to  counteract  some  earlier  clauses  of 
that  Bill,  which  were  calculated  to  give  those  speedy  remedies,  like  the  one  proposed,  by  sum- 
moning the  debtor — a  scheme  which  they  considered  would  have  the  effect  of  preventing  any 
deeds  of  trust,  or  inspectorship,  being  carried  on. 

2230.  Mr.  Commissioner  Law, — What  you  now  state  as  a  part  of  the  measure  being  that 
the  debtor  himself  should  file  a  sort  of  schedule,  was  in  order  to  ascertain  whether,  in  any 
case,  there  were  three-fourths,  or  any  other  proportion  ? — Yes,  seven-eighths,-  which  was  the 
amount  ultimately  fixed  on. 

2231.  In  most  of  the  schemes  which  have  been  suggested,  does  not  this  objection  offer 
itself,  namely,  that  the  difficulty  is  to  know  who  constitute  the  requisite  proportion,  that  being 
a  point  which  it  would  be  desirable  to  prove  at  an  early  stage  of  the  proceedings,  but  which, 
certainly,  can  be  arrived  at  only  in  a  late  stage  of  the  proceedings  ? — Yes,  and  that  was  con- 
sidered the  great  difficulty ;  the  only  way  in  which  that  could  be  met  was,  by  throwing  the 
whole  responsibility  on  the  debtor  himself;  it  was  considered  that  if  it  required  seven-eighths 
of  the  creditors,  it  would  be  right  to  select  those  of  the  creditors  resident  in  England,  but  that 
before  there  should  be  a  final  discharge  and  the  deed  operate  as  a  conclusive  mode  of  winding 
up  the  concerns,  seven-eights  of  all  the  creditors  stated  by  the  debtor  should  be  parties  to  the 
deed,  and  that  then,  substantially,  all  the  creditors  would  be  parties,  because  it  always  happens 
that  in  the  statement  of  a  man's  debts  there  are  many  creditors  who  really  never  do  come 
forward.  This  is  the  case  in  bankruptcy,  and  also,  I  suppose,  in  the  Insolvent  Debtors' 
Court;  it  was,  therefore,  thought  that  seven-eighths  would  leave  a  very  small  minority  of 
dissentients. 

2232.  You  are  aware  that  in  an  insolvent's  schedule  a  man  naturally  puts  down  everybody 
he  can  think  of,  for  this  reason,  that  unless  the  party  is  named  when  he  ought  to  be,  the 
discharge  does  not  take  effect  as  to  him  ? — Certainly. 

2233.  Would  you  approve  of  all  such  trust-deeds  being  required  to  be  registered  in  some 
public  office? — ^That  was  the  mode  proposed,  that  a  copy  of  the  deed  should  be  registered  in 
the  Court  of  Bankruptcy. 

2234.  Probably  you  think  it  would  be  desirable  that  in  such  cases,  at  lea^,  where  the 
parties  interested  really  desired  it,  there  should  be  some  mode  of  giving  full,  validity  to  the 
proceedings  under  a  trust-deed,  by  resorting  in  some  way  to  a  court  ? — Yes,  the  great  wish,  as 
I  stated  before,  was  to  put  trust-deeds  on  the  same  footing,  to  a  certain  extent,  as  bankruptcy, 
but  principally  that  there  should  be  some  restraint  on  a  small  minority  from  driving  things 
into  bankruptcy  when  the  great  majority  preferred  some  other  mode  of  liquidation,  considering 
that  the  creditors  are  the  best  judges  themselves  as  to  the  best  mode  of  liquidation,  not  only 
in  the  abstract,  but  in  the  particular  case.  There  may  be  reasons  why  bankruptcy  will  be 
less  advantageous  in  one  case  than  another,  and  the  great  object  for  introducing  that  was,  the 
providing  that  they  should  be  permitted  to  work  it  according  to  their  own  opinions  and 
views. 

2235.  Mr.  Commissioner  Fonblanque, — You  would,  by  this  mode,  provide  a  remedy  some- 
what short  of  bankruptcy,  avoiding  its  publicity  for  such  class  of  debtors  as  their  creditors 
consented  should  have  the  benefit  of  that  mode  ?  —Yes ;  it  appears  to  me  that  if  the  principle 
were  well  worked  out,  with  proper  regulations,  that  it  would  be  a  very  satisfactory  mode  of 
liquidation,  with  all  the  benefits  attributed  to  trust-deeds,  and  free  from  the  great  inconve- 
niences incident  to  bankruptcy. 

2236.  Mr.  Commissioner  Law. — Would  you  avoid  the  publicity ;  would  you  register  such 
deeds  without  gazetting  them  ? — Yes,  I  would.  It  appeared  to  me  that  there  would  be  a 
sufficient  protection  in  having  them  registered  without  a  publication  in  the  Gazette. 

2237.  Mr.  Commissioner  Fonblanque. — Or  the  obnoxious  name  of  bankruptcy  ? — Yes,  the 
reluctance  that  persons  have  to  become  bankrupts  is  very  strong  in  the  city,  particularly  among 
the  respectable  part  of  the  merchants,  and  there  is  a  reluctance  that  prevails  quite  as  strongly 
among  the  creditors  as  persons  who  are  debtors.  I  think  it  is  impossible  to  say  that  there  are 
not  some  advantages  in  trust-deeds  which  cannot  be  acquired  in  a  bankruptcy  at  all.  With 
regard  to  liquidation,  the  Bankruptcy  Court  possesses  powers  which  are  very  salutary  as  to 
compelling  the  payment  of 'debts  under  certain  circumstances;  but  on  the  other  hand  it  is  a 
decided  advantage  to  the  estate  that  the  original  debtor  should  remain  to  a  certain  extent  in 
the  management  of  his  own  affairs,  for  where  a  man  is  here  and  his  debtors  are  abroad,  and 
application  is  made  to  those  debtors,  it  is  better  the  application  should  be  made  by  their  own 
original  correspondent  than  that  it  should  be  made  by  the  assignees,  who  are  to  them  perfect 
strangers 

2238.  Are  you  aware  that  the  last  Act  gives  the  power  to  continue  a  bankrupt  under  cer- 
tain circumstances  m  the  management  of  his  affairs? — I  was  not  aware  of  that.  We  find 
frequently  that  a  bankruptcy  is  a  signal  for  pillage  abroad.  Many  men  feel  themselves  freed 
firom  all  former  obligations,  and  have  no  hesitation  in  taking  all  sorts  of  objections  to  an  assig- 
nee, which  they  would  have  been  ashamed  to  take  towards  a  man  they  had  been  correspond- 
ing with  twenty  years.    Trust-deeds  are  sometimes  deficient  in  obtaining  the  paymi  nt  in 
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—7  period  than  a  bankruptcy. 

Mr.  Germain Lavie.       2239.  Mr.  Commissioner  Law. — Are  not  those  trust-deeds  more  productive  of  employment 
22d  January,  1840.  to  the  accountant  than  to  the  solicitor  ? — ^The  deed  which  is  most  common  in  the  city,  is  a 
deed  of  inspectorship.     It  has  been  found  that  deeds  of  trust,  by  which  property  is  conveyed 
to  trustees,  entail  upon  the  trustees  so  much  responsibility,  very  few  persons  are  wilhn^  to 
'  undertake  the  duty ;  and  it  is  generally  done  by  deed  of  inspectorship,  by  which  the  debtor 

remains  in  complete  management  of  his  concerns  under  the  inspection  of  persons  who  are 
named.  That  sort  of  deed  never  can  be  carried  on  properly  without  great  confidence  on  the 
part  of  the  creditors  in  the  debtor,  for  the  whole  of  the  management  is  left  in  his  hands ;  there 
IS  no  intervention  in  that  case  by  accountants  or  attornies,  the  affairs  are  left  in  the  counting- 
house  of  the  debtor,  they  are  conducted  as  if  he  were  not  an  insolvent  person,  but  always  under 
the  necessity  of  resorting  to  the  inspectors  before  he  does  any  act,  or  makes  pajrraents;  there 
is  no  accountant  that  I  am  aware  ot  necessarily  or  frequently  employed  on  those  occasions. 

2240.  Who  are  the  inspectors  ? — ^They  are  generally  some  of  the  creditors,  who  have  a  sort 
of  moral  control  over  the  debtor,  and  who  are  resorted  to  before  he  makes  a  payment  of  any 
kind,  and  the  deed  is  always  executed  with  that  restriction  upon  the  debtor,  which  entitles  the 
inspectors  to  have  a  conveyance  and  assignment  of  all  the  property,  if  they  require  it,  and  the 
condition  of  the  debtor  is  made  to  depend  on  his  good  conduct  after  a  certain  period.  The 
impression  which  was  entertained,  was  that  it  would  be  very  satisfactory  if  trust-deeds  could 
be  put  upon  a  proper  footing,  it  neither  being  the  wish  of  the  parties  to  exclude  bankruptcies 
where  the  majority  of  creditors  should  require  it,  or  to  exclude  trust-deeds,  but  to  put  theiti 
on  a  footing,  that  the  majority  should  have  the  decision  in  what  mode  the  affairs  should  be 
wound  up. 

2241.  Chairman.'^Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing 
the  fiat,  and  the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof,  to 
require  the  payment  into  court  of  a  regulated  per  centaffc  on  all  property  passing  through  the 
court,  or  in  what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  the  court, 
so  as  not  to  be  a  burthen  upon  small  estates  ? — I  think  anything  which  would  tend  to  cheapen 
the  proceeding,  would  be  satisfactory,  bearing  m  mind  at  the  same  time  that  you  must  not  have 
things  too  cheap,  particularly  at  the  commencement  of  proceedings,  so  as  to  induce  persons 
improperly  to  resort  to  bankruptcy,  which  ought  to  be  attended  with  some  expense  by  way  of 
check  on  a  person  using  it  improperly. 

2242.  Mr.  Commissioner  Ponblanque. — That  would  not  be  the  case  in  your  opinion,  if  you 
abolish  the  primary  fees  ? — No,  I  do  not  think  they  have  been  found  oppressive,  I  would 
rather  leave  them  as  they  are. 

2243.  Should  the  official  assignees  in  your  opinion  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate  ? — I  think  upon  the  whole,  I  would  leave  things  as  they  are.  I  think  the  official 
assignees  are  considered  by  most  persons  to  do  their  duty  most  efficiently  and  satisfactorily, 
and  to  make  things  as  free  from  technicalities  as  they  reasonably  can,  and  they  carry  on  busi- 
ness in  a  way  satfafactory  to  the  generality  of  persons  concerned  in  bankrupt  estates;  they  are 
generally  satisfactory  to  most  of  the  attornies  according  to  my  experience,  and  I  should  be 

S^ad  to  see  that  it  was  put  on  a  footing,  securing  to  them  a  fair  equivalent  for  all  the  labour 
ey  devote  to  the  business,  and  to  keep  them  as  respectable  as  they  are  at  present 

2244.  Mr,  Commissioner  Latr. — Are  you  aware,  that  if  it  was  not  for  the  funds  that  have 
come  in  under  old  commissions,  existing  before  the  present  Court  of  Bankruptcy  was  instituted, 
the  official  assignees  would  be  utterly  without  remuneration  ? — I  was  not  aware  of  that ;  I  should 
be  sorry  they  should  be  inadequately  paid,  but  if  you  pay  them  as  officers  of  the  court,  you 
destroy  in  a  degree  their  stimulus. 

2245.  Mr.  Commissioner  Fonblanque. — Should  a  portion  of  their  remuneration  be  by  a 
fixed  salary,  such  as  to  indemnify  them  from  actual  loss,  leaving  their  principal  profits  to  arise 
from  the  labour  performed,  so  as  to  be  a  stimulus  for  exertion  ? — I  do  not  see  any  objection  to 
that,  if  it  be  limited  in  amount. 

2246.  In  your  opinion  ought  the  official  assignee  to  be  liable  for  damages,  or  costs  in  any 
action  or  suit  for  any  thing  done  by  him  in  execution  of  the  duties  imposed  upon  him  as  such 
official  assignee  ? — I  have  had  my  attention  a  little  directed  to  the  situation  in  which  the 
official  assignees  stand  in  respect  of  responsibility,  particularly  with  regard  to  any  act  done  by 
the  messenpr,  or  a  person  connected  with  the  bankruptcy  before  the  creditor's  assignee  is  ap- 
pointed. At  the  present  moment  there  is  an  action  pending  against  one  of  the  official  assig- 
nees, where  he  had  interfered  in  no  way  whatever  with  regard  to  the  acts  done,  but  merely  was 
an  official  assignee  during  the  period  the  acts  were  done ;  he  had  been  appointed  on  the 
Monday  morning,  during  his  absence,  and  on  the  same  morning  the  messenger  had  gone  down 
to  the  reputed  place  of  the  bankrupt,  and  had  entered  the  premises  where  he  supposed  the 
man's  property  would  be.  A  person  there  told  him,  that  he  had  taken  all  the  bankrupt's  pro- 
perty about  three  weeks  before,  as  a.  purchaser.  The  messenger  did  not  continue  there,  or  do 
any  act  of  violence,  but  two  actions  have  been  brought  against  the  official  assignee  under  those 
circumstances,  one  an  action  of  trover,  and  the  other  an  action  of  detenu,  as  it  is  called ;  the 
actions  will  be  tried  at  the  next  sittings.  As  far  as  I  have  been  able  to  collect,  the  official  as- 
signee had  never  interfered  in  the  slightest  degree  with  the  messenger,  it  was  entirely  the 
messenger's  act ;  the  official  assignee  ought  to  be  protected  from  such  a  responsibility.  This 
happened  to  be  a  very  small  demand,  the  damages  in  this  case  can  never  be  much,  but  it  might 
have  been  that  they  were  very  large.  >  The  official  assignee  happened  to  be  absent  on  theSiy 
on  which  the  whole  occurFed,  and  was  not  aware  of  what  had  occurred  until  the  whole  was 
over.    That  shows  that  something  is  required  to  be  done.     Even  if  he  obtains  a  verdict,  I  ex- 
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pect  he  will  not  be  able  to  get  his  costs.     It  frequently  happens  that  those  actions  are  the      Examinations, 
attorney's  acticfns,  for  the  purposes  of  costs.  — 

2247.  Mr,  Commissioner  Holroyd,^-\n  your  opinion,  ought  the  official  assignee  to  be  liable  Mr.  Germain  Lavie. 
for  damages  and  costs  in  any  action  brought  against  him  for  anything  done  in  execution  of  the  22d  Janoary,  1840. 
duty  imposed  upon  him? — 1  am  inclined  to  think  there  should  not  be  any  action  capable  of 

being  brought  against  him.     I  think  he  should  be  protected  in  respect  of  anything  he  is 
obliged  to  do  in  the  fair  execution  of  his  duty. 

2248.  Mr.  Commissioner  Law, — How  are  you  to  decide  what  he  is  obliged  to  do,  and  what 
he  is  not  obliged  to  do  ? — I  should  say  that  those  acts  which  are  necessary  to  be  done  in  his 
ministerial  character  for  the  collection  of  property,  or  otherwise,  are  acts  he  is  bound  to  do,  but 
if  he  exceeds  the  performance  of  those  acts,  ne  may  be  made  responsible. 

2249.  Mr,  Commissioner  Holroyd. — If  he  interferes  with  the  sale  of  the  property? — ^That 
may  be  one  of  the  cases  in  which  he  may  be  made  personally  responsible  ;  if  he  exceeds  his 
duty,  he  ought  to  be  made  responsible  like  other  men. 

2250.  Mr.  Commissioner  Law. — Suppose  an  official  assignee,  some  years  after  a  bank- 
ruptcy, seizes  the  property  of  an  uncertificated  bankrupt,  ought  it  to  be  a  sufficient  answer,  if 
he  is  sued,  to  say  that  he  is  official  assignee? — ^That  is  a  question  I  have  not  perhaps  suffi- 
ciently considered ;  I  feel  a  difficulty  about  that,  because  it  is  possible,  that  in  the  case  put,  if 
the  official  assignee  is  not  to  be  sued,  no  person  is  capable  of  being  sued.  I  f  wrong  is  done, 
if  any  mistake  is  made,  if  an  attempt  be  made  to  lay  hold  of  property  which  does  not  belong  to 
the  uncertificated  bankrupt,  there  may  be  no  person  liable. 

2251.  Mr.  Commissioner  Holroyd. — Would  that  be  in  the  execution  of  his  duty? — I  con- 
ceive not. 

2252.  Mr.  Commissioner  Law. — Would  it  not  be  very  difficult  to  define  what  was  in  the  exe- 
cution of  his  duty  and  what  was  not  in  the  execution  of  his  duty  ? — I  think  it  would. 

2253.  Unless  he  was  required  to  show  the  authority  of  the  commissioners  for  his  specific 
acts  ? — Under  the  old  law,  the  messenger  was  obliged  to  produce  his  warrant ;  and  that  was 
his  justification.  The  position  in  which  an  official  assignee  is  placed  is  very  anomalous :  he  is 
responsible  for  costs,  and  he  is  responsible  for  the  acts  of  the  solicitor,  in  whose  appointment  he 
has  no  voice. 

2254.  Chairman. — In  the  case  of  a  suit,  no  proceeding  can  be  taken  without  his  consent  ? 
— Yes ;  and  I  scarcely  see  why  that  sHorv)^  be. 

2255.  Has  it  not  the  effect  of  giving  the  commissioner  jurisdiction  over  the  suit  ? — -It  may 
have  that  effect. 

2256.  Have  you  considered  the  matter  of  country  bankruptcies  ? — I  am  not  competent  to 
give  an  opinion  on  coimtry  bankruptcies.     I  have  had  no  experience. 

2257.  Mr.  Commissioner  Law. — -Do  you  think  it  better  that  the  appeal  from  the  Court  of 
Commissioners  should  be  to  a  peculiar  court,  dealing  with  bankruptcy  only,  or  to  one  of  the 
superior  courts  ? — I  think  it  makes  very  little  diffierence.  Supposing  that  the  superior  court 
to  which  the  appeal  is  made  is  the  Lord  Chancellor  and  the  V ice-Chancellor.  Under  the  old 
system  of  bankruptcy,  they  had  a  complete  jurisdiction  in  bankruptcy,  just  as  the  Court  of 
Keview  has  at  present ;  but  I  think  it  will  be  to  be  considered  that  there  will  be  always  a 
little  difficulty,  if  the  commissioners  are  to  form  a  court  of  themselves  ;  that  there  will  be  a 
little  difficulty  in  uniting  their  ministerial  and  judicial  functions.  If  the  Court  of  Review  is 
done  away  with,  and  the  Court  of  the  Commissioners  is  made  the  sole  court,  I  think  there 
will  be  a  little  difficulty  from  blending  their  judicial  and  ministerial  functions  all  together. 

2258.  What  judicial  functions,  as  distinct  from  their  duty  as  a  Court  of  Appeal,  are  there 
in  the  Court  of  Review  which  you  think  would  not  conveniently  belong  to  the  Court  of  Com- 
missioners ? — I  do  not  know  that  there  are  any.  . 

2259.  Do  you  think  that  there  are  any  functions  which  are  now  performed  as  original 
duties  by  the  Court  of  Review  which  would  be  more  conveniently  done  by  the  Court  of  Com- 
missioners, subject  to  appeal  ?  Your  opinion  is  asked  as  to  that  which  nas  been  often  sug- 
gested, that  it  would  be  convenient  to  the  suitors  that  all  matters  should  be  decided  by  the 
commissioners,  subject  (o  appeal ;  and  that  those  cases  which  now  must  go  in  the  first  instance 
to  the  Court  of  Review,  such  as  the  regulation  of  equitable  mortgages,  might  nor,  as  well  go  in 
the  first  instance  to  the  Court  of  Commissioners? — I  have  not  vevj  much  considered  the  sub- 
ject, but  I  think  there  would  be  an  inconvenience  in  each  individual  commissioner's  time  being 
occupied  in  discussing  questions  of  that  character  when  he  might  be  more  properly  occupied 
in  the  general  attendance  before  him  for  the  distribution  of  the  bankrupt's  property,  because  a 
great  deal  of  the  commissioner's  duty  is,  to  a  certain  extent,  ministerial ;  in  receiving  the  proof 
of  debts  and  so  on.  In  these  matters  he  has  to  exercise  a  judgment  whether  they  should  be 
proved  or  not,  but  it  is  to  a  certain  extent  ministerial.  They  likewise  stand  in  a  judicial 
character,  to^  decide  questions  of  that  kind,  which  may  occupy  a  great  part  of  the  day. 

2260.  Mr,  Commissioner  Holroyd. — In  what  way  is  receiving  a  proof  of  debt  ministerial? 
— Perhaps  that  is  not  a  very  logical  mode  of  expressing  it.  I  mean  to  say,  that  the  commis- 
sioners are  obliged  to  sit  a  certain  portion  of  the  day,  that  certain  forms  may  be  ffone  through 
which  could  not  be  before  a  court  of  law ;  there  is  a  judgment  exercised  whether  the  debts 
should  be  proved  or  not,  but  they  are  receiving  written  papers,  and  exercising  superintendence 
on  what  is  going  forward;  that  is  ministerial,  and  to  a  great  extent  judicial  also,  perhaps; 
but  I  think  it  might  perhaps  be  inconvenient  that  the  time  of  the  commissioners  should  be 
taken  up  during  a  meeting  for  proof  of  debts  in  discussing  whether  an  equitable  mortgage 
existed  or  not.  I  think  that  might  be  referred  to  a  sub-division  court.  With  regard,  however, 
to  equitable  mortgages,  I  should  be  v^ry  glad  to  see  them  put  on  a  proper  footing  to  allow 
them  to  be  admitted  at  once.     I  see  no  reason  why  the  mere  form,  with  regard  to  equitable 
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mortgages,  should  not  be  gone  through  before  the  comraissioners  just  as  easily  as  before  the 

Court  of  Review.     I  referred  rather  to  the  more  grave  questions. 

'    2261.  Mr.  Cmmissiouer  Fonblanqtie. — -Take  the  case  of  the  removal  of  assignees?     I 

should  have   no  objection   to  seeing  that  submitted  to  the  judgment  of  the  Sub-diviskm 

Court. 

2262.  Would  you  assign  to  a  single  commissioner  the  granting  the  rule  mW,  and  submit  to 
the  Sub-division  Court  the  showing  cause  against  it? — ^Yes ;  I  see  no  objection  to  that. 

2263.  Take  the  final  allowance  of  the  certificate? — ^I  can  see  no  reason  why  that  should  not 
be  left  also  to  the  Court  of  Commissioners. 

2264.  Mr.  Commisncner  HolroycL — What  cases  do  yon  consider  may  lead  to  longer  dis- 
cussions than  those  on  disputed  debts? — I  am  not  prepared  to  point  out  any  case  whsre  the 
commissioners,  under  proper  regulation,  could  not  perform  all  the  duties  now  performed  by 
the  Court  of  Review,  subject  to  appecd.  ^ 

2265.  Mr.  Commissioner  Law, — Do  you  think  that  any  court,  whose  duties  should  be 
strictly  confined  to  mattein*  of  appeal  from  the  commissioners,  would  have  sufficient  duties  to 
perform  ? — I  should  think,  judging  from  the  experience  had  of  the  Court  of  Review,  they 
would  not  have  sufficient  duties  to  perform.  I  see  no  reason  to  suppose  that  bankruptcy  buai- 
ness  will  increase ;  on  the  contrary,  I  think  it  very  likely  that  some  of  the  business  has  arisen 
from  the  Court  of  Bankruptcy  being  a  new  institution,  and  I  think  there  is  more  probability  of 
the  business  of  the  Court  of  Bankruptcy  decreasing  than  increasing. 

2266.  Mr.  Commissioner  Fonblanque. — ^Would  an  impnoved  administration  of  the  bankrupt 
law  in  the  country  also  tend  to  that  reduction  ? — I  should  conceive  it  would ;  but  I  have  not 
experience  enough  of  tj^e  country  bankruptcies  to  give  a  decided  opinion  about  that. 

[  The  Witness  withdrew!] 

Mr.  George  John  Graham  examined, 

2267.  Chairman. — You  are  one  of  the  official  assignees  under  this  court? — I  am. 

2268.  You  have  been  so  from  the  beginning  ? — I  have. 

2269.  Have  you  seen  certain  questions  the  commissioners  have  circulated  on  points  on 
which  they  wish  for  information  ? — I  had  not  seen  the  questions  till  I  came  into  this  room. 

2270.  Are  you  prepared  with  any  suggestions  yt5u  would  like  to  offer  to  the  commissioners? 
— I  should  wish  to  mention  the  subject  of  our  various  liabilities.  We  are  not  only  liable  as 
plaintiffs  in  all  actions  brought  by  the  assignees,  but  we  are  liable  in  the  same  way  to  costs 
and  damages  (where  the  estates  cannot  pay  them)  in  all  actions  that  are  brought  against  ihe 
assignees.  In  those  actions  that  are  founded  in  tort,  the  plaintiff  may  select  any  or  all  of  the 
assignees,  at  his  pleasure,  to  bring  his  action  against — he  may,  therefore,  select  the  official 

assignee  alone  if  he  chooses.     The  question  has  been  raised  in v.  Whitmore,  whether  an 

ofScial  assignee  be  liable  for  the  acts  of  the  messenger  before  the  choice  of  assignees.  I 
understand  that  in  that  case,  as  Mr.  Lavie  has  stated,  the  official  assignee  had  done  nothings 
— he  did  not  know  what  the  messenger  was  about  to  seize.  The  question  then  is,  broadly, 
Avl  ether  an  official  assignee  be  liable  for  the  acts  of  the  messenger  before  the  choice  of  the 

creditor's  assignees.     In  Belcher  and  others  t?. ,  the  question  has  been  raised,  whether  a 

degree  of  interference,  which  it  is  difficult  to  distinguish  from  that  which  would  naturally  be 
expected  from  one  who  knows  so  much  of  the  grounds  of  action  as  the  official  assignee  does, 
does  not  render  him  personally  liable  to  the  solicitor  to  the  fiat  (over  whose  appointment  he 
has  no  control)  for  his  costs  of  an  action  brought  by  the  assignees  jointly.     Now  jn  many- 
cases,  the  liability  to  be  made  a  defendant  operates   as  an  extreme  hardship   on   official 
assignees,  and  it  operates  with  the  more  force,  the  official  assignees  being  precluded  from  any 
interference  with  the  sale  of  the  property.     Sometimes  the  assignees,  havin:^  seized  property 
which  the  official  assignee  doubts  their  right  to  sell,  proceed  to  sale  nevertheless ;  he  is  pre- 
vented from  all  interference  with  the  sale,  although  he  is  subject  to  the  liability  to  an  action 
in  consequence  of  the  conduct  of  the  assignees.     If  any  action  be  brought  against  the  official 
assignee  alone^  the  creditor  assignees  may  securely  await  the  trial  of  the  question,  whi(^ 
must  be  carried  on  at  the  expense  of  the  official  assignee,  for  their  advantage  if  he  gain,  and 
they  may  leave  him  to  pajPthe  costs  on  both  sides  and  the  damages  which  the  plaintiff  may 
recover,  &  he  lose.     Sometimes  a  man  who  has  been  declared  a  bankrupt  in  the  ordinary 
manner,  without  any  interference  on  the  part  of  him  who  is  afterwards  appointed  his  official 
assignee,  brings  his  action  against  the  assignees  or  against  the  official  assignee  alone*     If  Hie 
official  assignee  fail  in  the  proof  of  any  one  of  the  requisites  to  make  him  a  bankrupt,  the 
plaintiff  gets   a  verdict  for  what  he  lost  by  having   been  made  a  bankrupt   wrongfully, 
although  his  estate  has  been  all  divided.     The  failure  of  proof  sometimes  arises  from  the 
witnesses  who  could  prove  the  requisites  having  been  kept  out  of  the  way  ;  or  perhaps  the 
whole  bankruptcy  was  concocted  in  fraud.     In  Jeffery  v.  Graham,  the  official  assignee  was  sued 
in  an  action,  brought  against  him  alone,  for  seizing  certain  sugars  in  the  usual  way,  by  the 
messenger,  without  the  official  assignee's  knowledge,  and  when  the  messenger,  if  his  servant, 
'was  the  servant  of  him  and  the  creditors'  assignee  jointly.     No  notice  was  given  to  the  official 
assignee  of  the  j)laintiff's  claim  to  the  sugars  until  after  they  had  been  sold  by  order  of  the 
creditors'  assignee,  and  the  proceeds  paid  over  to  the  official  assignee.     The  creditors'  assi^ee 
would  not  consent  to  his.  giving  up  the  proceeds  of  the  sugar.     The  official  assignee  had, 
therefore,  to  consider  whether  it  was  more  prutlent  to  incur  responsibility  to  the  creditors* 
assignee  by  giving  up  the  sugar,  or  to  the  plaintiff  by  reftising.     If  the  proceeds  had  beeu 
paid  out  of  the  official  assignee's  hands  into  thos('  of  the  Accountant  in  Bankruptcy,  he  i^ras 
informed  it  would  have  made  no  difference.     He  explained  this  case  to  a  pleader,   "who 
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tfeugfait  the  action  was  correctly  brought  ia  form,  and  advised  him  to  plead  that  the  sugars       Examinalion* 

were  not  the  plaintiff^s.     The  verdict  whs  given  for  the  official  assignee,  but  the  plaintiff  is  not  

in  a  condition  lo  pay  the  costs.    The  solicitor  for  the  fiat  looks  to  the  official  assignee  for  the    M'-  €reoige  Johi> 

oosts^  although  he  was  employed  as  the  solicitor  to  the  fiat,  to  defend  the  official  assignee  from  Graham. 

the  consequences  of  an  act  that  was  the  creditors'  assignee's  rather  more  than  it  was  Ms.     In  --^  January,  1640. 

Knight  V,  Turquand  the  messenger,  in  the  usual  course,  had  taken  possession,  and  the 

creditors'  assignees  had  directed  the  sale.   The  bankrupt  afterwards  disputed  his  fiat,  and 

brought  his  action  of  tresp^iss,  to  try  the  validity  of  the  fiat,  against  the  official  assignee  alone. 

The  official  'assignee  was  called  upon  to  prove  all  the  requisites  to  make  the  plaintiff  a 

bankrupt;  the  witnesses  who  had' proved  the  several  points  at  the  opening  of  the  fiat  were 

kept  out  of  the  way,  as  was  strongly  suspected ;  yet  if  the  official  assignee  had  failed  in  the 

proof  at  the  trial,  the  plaintiff  would  have  recovered  3,000 Z.  damages,  besides  costs. 

There  are  two  or  three  other  liabilities  which  I  should  wish  to  mention.  Where  the  assignees 
have  taken  possession  of  the  plant  and  fixtures,  or  of  a  lease  of  doubtful  value,  and  the  creditors' 
assignees  will  not  give  directions  to  sell,  they  render  the  official  assignee  liable,  as  well  as 
tliemselves,  to  the  rent  and  insurance.  In  one  case  the  assignees  possess  a  large  building ; 
they  have  insured  it  in  all  the  offices  for  as  much  as  each  respectively  is  willing  to  risk  upon  it ; 
bitt  still  it  is  not  insured  to  its  full  v^lue  if  it  were  to  be  burned  down ;  the  official  assignee 
would  be  liable^  as  well  as  the  other  assignees^  to  pay  the  rent,  and  to  perform  all  the  cove* 
nants  of  the  lease^  till  its  termination. 

Now  it  appears  tome  that  it  is  the  interest  of  the  credito^rs,  to  say  nothing  of  the  interest  of 
the  official  assignee,  that  they  should  decide,  upon  their  responsibility  alone,  what  they  should 
seize  and  sell,  and  what  risks  they  should  run  ;  the  probable  advantage  may  be  so  great,  and 
the  chance  of  the  event  happening  so  small,  that  the  creditors'  assignees  may  act  wisely  in  . 
kisuring  a  risk  of  any  magnitude.  It  should  not  be  left  to  depend  on  any  one  who  has  the 
trifling  interest  only  of  perhaps  a  half  per  cent,  to  determine  what  risk  the  assignees  shall 
run,  and  what  they  shall  seize ;  the  very  delay  incurred,  while  the  creditors'  assignees  are 
explaining  to  the  official  assignee,  may  be  very  detrimental  in  cases  of  bankruptcy ;  and  after 
all  the  explanation  that  is  possible,  the  official  assignee  will  have  much  less  perfect  evidence 
<^  the  facts  than  the  petitioning  creditor  or  creditors'  assignee  has  in  most  cases,  and  will  be 
opesi  to  their  mis-statements  if  they  be  dishonest.  In  the  same  way,  it  is  not  for  the  interest 
of  the  creditors  that  the  official  assignee  should  prevent  actions  for  want  of  satisfactory 
security  from  doubt  of  success— ^n  the  contrary,  it  has  been  found  to  be  of  the  greatest 
advantage. 

Official  assignees  will  differ  most  materially  as  lo  what  is  satisfactory^'s^curity ;  one  who  is 
more  fearful  of  losing  what  ho  {possesses  already,  than  desirous  of  a  small  gain,  will  object  to 
almost  any  security ;  another  will  take  an  inferior  security,  and  suffer  from  apprehension  whilst 
the  suit  lasts.  I  would  submit  that  the  official  assignee  should  not  be  personally  liable  to 
OQsts  in  any  action  brought  by  the  assignees ;  his  name  should  still  be  necessary  to  give  Iiim 
control  over  the  actions,  and  with  this  control  he  would  not  only  be  responsible  to  the  Com- 
missioner for  his  exercise  of  it,  but  would  be  induced,  by  his  own  interest,  to  act  with  vigilance. 

As  to  actions  against  assignees  in  general,  seizures  should  be  made  by  the  messenger,  on 
the  sole  responsibiUty  of  the  petitioning  creditor,  or  of  the  creditors*  assignee ;  of  the  petition- 
ing creditor  up  to  the  choice,  and  of  the  creditors'  assignee  after.  The  official  assignee's  name 
slKrald  be  joined  in  actions  brought  against  the  assignees,  merely  to  give  him  control,  but  not 
to  render  him  in  any  way  personally  liable,  except  that  it  might  be  useful  to  provide,  that  if 
in  any  case  the  official  assignee  should  think  that  anything  should  be  seized  which  the  petition- 
ing creditor  or  the  other  assignees  were  unwilling  to  seize,  he  should  give  his  authority  in 
writing  to  the  messenger  to  seize  that  property,  and  then  should  be  alone  liable  for  the  costs 
and  consequences  if  he  were  cast ;  but  he  should  be  at  liberty  to  state  to  the  Commissioner 
the  circumstances,  who  might  allow  or  refuse  him  the  costs,  &c.,  out  of  the  estate,  as  he  should 
think  fit 

The  creditors'  assignee  should,  it  is  submitted,  be  alone  liable  to  the  costs  and  damages  in 
accions  for  rent,  &c.,  which  may  accrue,  for  covenants  which  may  be  broken,  and  for  debts 
which  may  be  incurred  in  carrying  on  the  trade,  &c.,  while  possession  was  retained,  in  the  two 
former  cases,  or  the  trade  carried  on,  in  the  latter,  by  his  order. 

The  adjudication  should  be  a  full  justification  to  the  official  assignee  for  doing  anything 
that  he  would  be  justified  in  doing  if  the  adjudication  were  legal,  until  written  notice  be  given 
him  that  the  adjudication  is  disputed.  From  which  time  he  snail  be  justified  in  getting  in  all 
monies,  but  not  in  making  any  payment,  unless  for  the  benefit  of  the  estate,  until  the  validity 
or  the  invalidity  of  the  adjudication  be  decided. 

The  only  cases  in  which  the  official  assignee  should  be  liable  personally,  are,  first,  for  some 
wrongful  act  committed  by  him  personally,  or  by  some  one  in  his  employ,  not  merely  con- 
structively, but  in  fact ;  and  here  where  a  jury  should  not  think  that  the  wrongful  act  was 
committed  with  the  official  assignee's  knowledge  that  it  was  a  wrongful  act,  or  with  gross  neg- 
ligence on  his  part,  he  should  be  entitled  to  notice,  as  the  former  Commissioners ;  and  the 
party  alleging  that  hf  had  been  injured  should  state  what  amends  he  required;  and  if  these 
amends  were  not  paid  him  within  a  month,  he  might  bring  his  action;  and  if  he  should  not 
get  a  verdict  for  so  much  as  he  previously  demanded,  the  verdict  should  not  carry  costs. 
Secondly — for  some  express  contract  binding  himselfjpersonally.  But  in  this  case  the  official 
assignees  are  necessarily  so  much  mixed  up  with  the  affairs  of  the  estate,  and  take  so  active  a  part 
in  doing  whatever  is  to  be  done,  that  it  is  often  very  difficult  to  say  whether  an  official  assignee 
has  or  has  not  rendered  himself  personally  liable;  but,  to  enable  them  to  continue  active,  and 
for  the  avoidance  of  mistakes,  no  official  aissignee  should  be  personally  liable  on  iry  eontract 
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Examinations,  made  by  him  as  such  official  assignee  alone,  unless  by  virtue  of  some  written  agreement,  in 
which  he  made  himself  personally  responsible  in  distinct  terms.  If  the  law  remain  as  it  is, 
there  will  be  signal  instances  of  various  contrivances  to  entrap  official  assignees ;  there  will  be 
conspiracies  that  will  make  them  liable  for  exigent;  and  thus  respectable  men  will  be  deterred 
from  holding  the  office. 

2271.  Do  you  know  that  it  is  very  difficult  now  for  the  creditor  to  obtain  proof  of  an  act  of 
bankruptcy  against  his  debtor? — I  near  so. 

2272.  Do  you  think  there  would  be  any  objection  to  this  mode  of  proceeding,  that  the 
creditor  should,  in  every  instance,  have  power  to  summon  his  debtor,  being  a  person  subject 
to  the  bankrupt  laws,  before  a  commissioner,  and  if  be  should  admit  the  debt  and  be  unable 
to  pay,  or  give  security  to  pay  within  twenty-one  days,  that  should  be  an  act  of  bankruptcy, 
for  which  he  should  be  adjudicated  bankrupt,  and  that  if  on  the  contrary,  he  denied  it,  then 
the  summons  should  be  dismissed,  and  that  the  debtor  should  have  the  power,  when  broug^ht 
before  the  court,  of  ceding  all  his  property  for  the  benefit  of  the  whole  body  of  creditors  f- — 
I  think  that  under  such  a  regulation  almost  any  man  in  the  city  of  London  might  at  times 
be  made  a  bankrupt.  Some  little  time  should  be  allowed  him ;  there  are  many  men  who 
could  not  pay  down  a  sum  of  money  nor  yet  give  security  immediately,  although  they  might 
if  they  were  to  be  allowed  a  week  or  ten  days.  I  am  aware  that  the  giving  a  week  would 
have,  in  some  cases,  very  evil  consequences. 

2273.  What  is  your  objection  to  such  a  mode  of  proceeding? — I  should  approve  of  the 
mode  of  proceeding  if  the  debtor  was  given  a  week  or  ten  days,  perhaps  his  oath  might  be 
taken  that  he  believed  he  should  be  abk  to  pay,  or  give  satisfactory  security,  on  being  cSlowed 
the  time. 

2274.  Have  you  considered  how  the  official  assignees  ought  to  be  remunerated,  whether 
from  a  general  fund,  or  from  each  particular  estate  as  it  is  now  ? — I  think  theyought  to  be 
remunerated  partly  from  a  general  fund  and  partly  from  the  particular  estate.  The  remune- 
rating  them  entirely  from  a  general  fund  would  tend  to  make  them  exert  themselves  much 
less. 

2275.  In  what  respect  have  you  the  power  of  exerting  yourselves,  except  in  the  collection 
of  debts  and  the  examination  of  accounts? — In  no  other;  but  then  by  our  own  personal 
exertions  we  very  often  get  for  the  estate  monies  that  would  not  be  got  if  we  did  not  exert 
ourselves. 

2276.  If  the  Commissioners  were  to  summon  in  every  case  where  you  do  not  recover  debts> 
would  not  that  compel  you  to  collect  the  debts  witli  as  much  exertion  as  you  do  now  ? — No, 
because  the  commissioner  could  never  know  when  we  did  not  exert  ourselves  to  get  in  the 
debts.  I  am  supposing  cases  in  which,  before  the  debt  really  appears  in  the  bankrupt's  ac- 
counts, the  assignee  has  to  search  for  it. 

2277.  Mr.  Commissioner  Fonblanque. — In  the  cases  where  the  debts  are  recovered  by 
official  assignees  they  are  not  disclosed  by  the  bankrupt  ? — No ;  sometimes  the  bankrupts  take 
a  wrong  view  of  the  law ;  they  put  down  certain  debts ;  the  official  assignee  by  looking  over 
those  debts  sees  that  the  debts  really  owing  are  much  larger  ;  in  cases  of  set-off  for  instance, 
where  they  seek  to  set  off  a  private  debt  against  a  joint  debt,  or  the  contrary. 

2278.  Chairman, — Do  you  think  the  proper  course  would  be  to  give  a  certain  sum 
annually  to  each  official  assignee,  and  afterwards  to  give  a  certain  per  centage  on  the  monies 
received,  and  a  large  per  centage  on  the  recovery  of  property  ? — I  think  the  proper  way  would 
be  to  make  the  official  assignee  an  annual  allowance,  and  then  to  make  the  rest  of  their 
income  depend,  as  it  does  at  present,  upon  their  exertions. 

2279.  Mr,  Commissioner  Law, — rShould  you  approve  of  this,  that  each  official  assignee 
should  have  a  per  centage  on  debts  got  in  by  himself,  say  7^  on  debts  under  20/.,  5  per  cent, 
on  debts  under  100/,  and  a  less  sum  for  larger  debts ;  that  all  the  official  assignees  should 
have  equally  divided  among  them  a  per  centage  on  the  net  proceeds  of  all  sales  of  property; 
the  amount  subject  to  some  fixed  limitation  to  be  determined  by  the  commissioners  at  the 
beginning  of  each  year,  who  would  in  so  determining  act  upon  the  experience  of  the  past ;  and 
that  beyond  this  the  commissioners  should  have  the  power  of  ordering  extra  remuneration  to 
an  official  assignee  out  of  the  proceeds  of  the  property  or  debts,  in  the  recovery  of  which  to 
any  estates  any  extra  expense  has  been  incurred  by  the  official  assignee  ? — 1  should  have  a 
great  objection  to  the  assignees  being  dependant  on  the  exertions  of  otlier  assignees  for  any 
part  of  their  income.     I  think  that  it  would  lead  to  much  ill  feeling. 

2280.  The  property,  the  recovery  of  which  depends  peculiarly  upon  the  official  assignee, 
is  debts? — Not  always. 

22S1.  Generally? — Generally  it  is. 

2282.  As  the  proceeds  arising  from  the  sale  of  property  usually  do  not  result  from  the 
exertions  of  the  official  assignee,  would  not  his  exertions  be  sufficiently  rewarded,  so  far  as  they 
required  extra  remuneration,  by  such  a  power  being  given  to  the  commissioners  ? — Yes,  they 
would  be. 

2283.  Do  you  find  that  your  emoluments,  from  current  cases,  have  been  so  small  that 
without  the  old  commissions,  you  would  have  been  almost  without  any  sufficient  means  of 
support  ? — ^Without  old  commissions,  I  think  I  should  have  had  about  500/.  a-year  net. 

2284.  Inasmuch  as  the  same  profit  will  not  hereafter  arise  Trom  old  commissions,  you. 
probably  anticipate  that  without  some  change  you  will  be  insufficiently  remunerated  for  tho 
duties  of  your  office  ? — Yes.     I  ought  to  explain  that  I  formerly  had  only  one  third  of  a  com- 
missioner's fiats — I  now  have  one  half.     I  was  formerly  one  of  three  assignees,  and  now  one  of 
two.     The  expenses  of  my  office  will  continue  nearly  the  same. 

2285.  Three  will  require  the  assistance  of  more  clerks  than  twt)  probably? — ^Yes;  but  X 
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have  had  the  old  commissions.     I  may  remark  that  the  oflSce  e3q)enses  do  not  increase  in      Examinatiotu. 
nearly  the  same  ratio  that  the  business  increases.    With  perhaps  two  clerks  more,  costing  me  — -* 

about  200/.  a-year,  I  could  do  double  the  business  I  now  do,  and  could  do  it  much  better  than    ^*  Creorge  John 
I  do  the  present  business.  '  Graham. 

2286.  How  many  clerks  have  you  ?— I  have  five  including  youths.  22d  January,  1840. 

2287.  Do  you  find  that  the  bankrupts  generally  furnish  you  with  their  accounts  in  proper 
time  ? — ^About  two-thirds  of  the  bankrupts  give  me  their  accounts  ten  days  before  the  day 
appointed  by  the  statute  for  passing  their  examination,  and  the  other  third  do  not — some  from 
the  intricacy  of  their  accounts. 

2288.  Of  those  who  do  give  you  their  accounts  full  ten  days  before,  are  there  some  who 
afterwards  desire  to  alter  those  accounts  within  the  ten  days  ? — Yes,  generally ;  and  I  should 
say  I  have  very  seldom  an  account  that  quite  accords  with  the  statement  in  the  books.  I  do 
not  mean  to  impute  anything  to  the  bankrupts,  but  merely  to  state  that  they  do  not  give 
me  in  balance-sheets  that  I  find  to  accord  with  their  books ;  there  must  be  some  alterations 
made. 

2289.  In  such  cases  do  you  allow  alterations  within  the  ten  days  ? — I  do,  where  they  are 
unimportant.  I  allow  them  where  they  are  necessary  to  greater  accuracy,  but  do  not  seem 
to  be  rendered  necessary  by  any  intentional  falsification. 

2290.  Is  it  known  as  an  average  of  the  whole  business,  what  is  the  per  centage  or  about  the 
per  centage  which  is  allowed  to  the  ofiScial  assignees  on  the  debts  recovered  and  on  the  net 
proceeds  of  the  property? — I  have  got  here  a  comparison  which  includes  the  allowances  on 
^sM  the  fiats  I  had  in  one  year,  the  year  1835.  I  found  that  my  allowances  amounted  to  four 
and  one-eighth  per  cent  on  the  sums  received,  consisting  of  debts  and  property.  On  the  three 
largest  fiats  I  have  had,  it  was  three  and  five-eighths  per  cent.  i 

2291.  Chairman. — What  was  the  amount  of  the  assets  on  those  estates? — ^The  amount  of 
the  debts  returned  as  good  was  19,654/.,  and  of  property  23,303/.  and  the  amount  of  all  the 
debts,  good,  bad,  and  doubtful,  taken  together,  was  39,790/.  The  amount  collected  in  those 
three  fiats  was  23,558/.  of  debts,  and  21,522/.  of  property,  being  104  and  seven-eighths  per 
cent,  on  the  good  debts  and  property,  and  on  aU  the  debts  and  property  71  and  one-third 
per  cent. 

[The  Witness  uithdrew,] 
Basil  Montagu,  Esq,,  made  the  following  statement : — 

I  delivered  to  the  Commissioners  on  a  former  day,  a  balance  sheet  showing  the  state  of  the     Basil  Montagu, 
accounts  which  is  prepared  to  be  delivered  pursuant  to  the  statute  to  the  houses  of  Parlia-  Esq. 

ment.  I  have  now  brought  a  book  which  will  enable  the  commissioners  to  see  the  exact  state 
of  all  the  items,  except  the  first,  called  the  Bankruptcy  Fund  Account.  That  is  486.000/.  in 
stocky  the  interest  of  which  is  applicable  to  the  payment  of  salaries,  and,  together  with  the 
other  sums  on  the  account,  X  will  now  explain.  This  is  the  general  account  42,000/.,  then 
there  is  the  secretary's  account  2,000/.,  that  has  fallen  a  great  deal  lately,  because  w.e  have 
paid  the  salaries.  The  compensation  account  7,000/.,  that  will  fall  when  the  commissioners 
send  for  their  pensions ;  the  unclaimed  dividend  account,  which  is  now  974/.,  but  there  is  a 
much  larger  sum  due  to  the  unclaimed  dividend  account,  because  it  is  now  invested  in  stock. 
It  was  so  large,  that  I  thought  it  would  be  idle  to  let  it  remain  without  being  productive,  I 
have  therefore  ordered  it  to  be  invested,  and  it  forms  part  of  the  486,000/.  Then  here  is  the 
interest  account  26,000/.,  so  that  there  is  now  in  the  Bank  of  England  a  balance  of  79,000/. 
I  generally  continue  to  keep  it  as  nearly  50,000/.  as  I  can ;  sometimes  it  is  more,  seldom  less. 
I  know  pretty  well  whether  there  are  any  large  dividends  coming,  and  it  would  be  idle  to 
invest  in  stock,  what  must  be  sold  out  again  immediately.  I  should  wish  before  I  conclude 
my  examination,  which  must  be  on  some  future  day,  from  the  late  hour  at  which  I  am  now 
called,  to  submit  most  earnestly  and  most  respectfully  to  the  consideration  of  the  commissioners, 
which  will  conclude  my  labours  in  bankruptcy,  the  expediency  of  recommending  the  sitting 
of  a  permanent  board  for  the  improvement  of  the  bankrupt  laws,  that  they  may  be  reformed, 
not  upon  the  spur  of  the  occasion^  but  as  all  reforms  ought  to  proceed,  steadily,  certainly,  and 
gradually ;  like  the  advances  of  nature,  scarce  perceptible  in  their  motion,  but  only  visible  in 
their  issue — a  Uving  spring  flowing  into  stagnant  waters.  Such  a  board  may  now  be  consti- 
tuted under  this  roof,  by  the  assistance  of  the  commissioners,  and  without  occasioning  any 
expense  to  the  pubUc,  if  it  is  adopted.  The  commbsioners  by  the  appropriation  of  an  hour  or 
two  in  each  week,  may  receive  and  record  the  communications  which  may  be  made  by  the 
merchants  and  members  of  the  profession,  as  to  the  real  and  supposed  defects  in  our  system, 
and  before  two  years  pass  away,  by  an  examination  of  those  different  suggestions  and  the  con- 
sideration of  the  Bankrupt  Laws  in  other  countries,  a  system  may  be  adopted  worthy  of  the 
enlightened  times  in  which  we  live.  But  the  advantages  will  not  stop  here.  From  an  obser- 
Tation  of  the  good  resulting  from  this  steady  and  cautious  mode  of  proceeding,  it  may  lead  to 
a  permanent  board  of  reform  of  all  law,  civil,  criminal,  and  constitutional.  Tliis  was  recom- 
mended more  than  two  centuries  ago,  by  Lord  Bacon,  in  the  first  speech  he  ever  made  in 
Parliament,  and  he  never  omitted  an  opportunity  to  repeat  it.  He  says,  ''The  Romans, 
they  app<Hnted  ten  nien  who  were  to  collect  or  recall  all  former  laws,  and  to  set  forth  those 
twelve  tables,  so  much  of  all  men  commended.  The  Athenians  likewise  appointed  six  for 
that  purpose.  And  Louis  IX.,  king  of  France,  did  the  hke  in  reforming  his  laws."  He 
repeats  this  in  his  proposal,  made  when  he  was  Attorney-General  for  the  amendment  of  the 
laws  of  England.  "The  Romans  by  their  Decemviri  did  make  their  twelve  tables,  but  that 
was  indeed  a  new  enacting  or  c<mstituting  of  laws,  not  a  registering  or  recompiUng ;  and  they 
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i^ere  made  out  of  the  laws  of  the  Grecians  not  out  of  their  own  customs.  In  Athens  they  had 
Sexvin,  which  were  standing  commissioners,  to  watch  and  to  discern  what  laws  waxed  im* 
proper  for  the  time,  and  what  new  law  did,  in  any  branch,  cross  a  former  law,  and  soex-officio 
propounded  their  repeals.  King  Louis  XI.  of  France,  had  it  in  his  attention,  to  have  made 
one  perfect  and  uniform  law  out  of  the  civil  law,  Roman,  and  the  provincial  customs  of  Prance." 
The  same  observation  is  contained  in  his  offer  of  a  digest  of  the  law  published  after  his  death. 
"  In  Athens  they  had  Sexviri,  (as  iEschines  observeth,)  which  were  standing  commissioners  who 
did  watch  to  discern  what  laws  waxed  improper  for  the  times,  and  what  new  laws  did  in  any 
branch  cross  a  former  law,  and  so  ex-officio  propounded  their  repeal.**  And  in  his  tract  oo 
Universal  Justice,  App.  55,  vol.  9,  he  says, "  Eirat  in  more  apud  Athenienses  ut  contraria  legum 
capita,  (quae  Antinomias  vocant)  quotannis  a  sex  viris  Examinarentur,  et  quse  recondliari  noB 
poterant  proponerentur  populo  ut  de  illis  certum  aliquid  statueretur.  Ad  quorum  Exemplum, 
ii,  qui  potestatem  in  singulis  politiis  legum  condendarum  habent,  per  triennium,  aut  quinquen^ 
niom,  aut  prout  videbitur,  Antinomias  retractanto.  Ese  autum  a  viris,  ad  hoc  delegatis  prius 
inspiciantur  et  preeparentur,  et  demum  comitiis  exhibeantur,  ut  (juod  placuerit,  per  suffragia 
stabiliatur  et  figatur."  To  return  to  the  subject,  I  hope  there  is  not  any  necessity  for  me 
to  submit  the  expediency  of  having  a  taxing  officer,  to  have  an  uniformity  in  the  taxation  of 
bills.  Without  occupying  the  time  of  the  commissioners,  may  I  beg  to  refer  to  a  volume  of 
tracts  in  the  library  of  the  Commissioners  of  Bankrupt,  intituled  "Bankrupt  Tracts,  by 
Montagu,"  in  which  Such  observations  were  made  by  me,  as  at  that  time  occurred  to  me  to  be 
likely  to  be  beneficial,  and  I  am  much  mistaken,  if  in  one  of  the  bills  submitted  to  Parlia« 
ment,  by  the  late  Solicitor- General,  there  is  not  a  clause  for  the  appointment  of  a  taxing 
officer.  This  will  of  course  meet  with  opposition  from  the  various  persons  who  are  interested 
in  preveuting  such  an  expedient.  May  1  also  beg  to  refer  to  the  8th  section  of  the  Bankrupt 
Act,  as  to  the  act  of  bankruptcy,  upon  arranging  with  the  petitioning  creditor ;  the  words 
are,  "If  any  such  trader,  Uable  by  virtue  of  this  Act  to  become  bankrupt,  shall  after  a  docket 
struck  against  him,  pay  to  the  person  or  persons  who  struck  the  same,  or  any  of  them,  money, 
or  give  or  deliver  to  any  such  person  any  satisfaction  or  security  for  his  debt,  or  any  part 
thereof,  whereby  such  person  may  receive  more  in  the  pound  in  respect  of  his  debts  than  the 
other  creditors,  such  payment,  gift,  delivery,  satisfaction  or  security,  shall  be  an  act  of  bank-* 
ruptcy."  The  words  are,  "  if  any  such  trader,"  this  has  occasioned  great  confusion ;  in  the 
old  Act  it  was  "any  bankrupt."  If  a  docket  be  now  struck  against  a  person  who  is  not  a 
bankrupt,  tha  commission  cannot  be  prosecuted  for  want  of  an  act  of  bankruptcy  but  if  the 
person  against  whom  the  docket  is  struck  pay  the  debt,  he  commits  an  act  of  bankruptcy, 
unless  he  is  solvent.  In  the  commission  which  bsued  against  Scott  and  Co.,  bankers,  they 
were  clearly  solvent,  but  we  could  not  advise  the  petitioning  creditor  to  receive  his  debt,  or 
any  purchaser  to  take  a  title  without  an  indemnity  against  insolvency,  which  as  the  debts 
were  700,000/.,  was  almost  impossible.  The  consequence  was,  that  althongh  clearly  solvent, 
it  was  scarcely  possible  to  save  them  from  the  Gazette.  This  happened  again  and  again, 
during  the  late  storm. 

2292.  Mr.  Commissioner  Law. — ^Would  you  leave  that  to  themselves  altogether  ? — No  I 
think  not — If  a  docket  is  struck  against  a  gentleman  who  certainly  is  not  a  bankrupt,  he  may 
say  I  am  ready  to  pay  the  petitioning  creditor's  debt,  but  he  cannot  do  it,  for  that  is  an  act  of 
bankruptcy — he  ought  to  have  committed  an  act  of  bankruptcy  previously. 

2293.  Do  you  think  that  every  payment  by  a  debtor  to  a  person  who  has  commenced 
operations  to  make  him  a  bankrupt,  should  be  ipso  facto  void? — I  am  not  prepared  to  say 
that,  supposing  he  is  not  a  bankrupt,  and  supposing  he  is  solvent,  it  would  be  most  proper 
that  he  should  be  paid,  notwithstancUng  there  have  been  proceedings  instituted  against  him. 

2294.  Does  not  the  Act  of  last  year  by  which  a  new  mode  is  invented  of  creating  an  act 
of  bankruptcy,  recognize  the  principle  that  a  creditor  may  say  to  his  debtor,  you  must  pay  me 
or  be  proceeded  against  as  a  bankrupt  ? — I  really  do  not  know,  I  have  not  examined  the 
clause. 

2295.  You  have  not  had  an  opportunity  of  considering  the  scheme  which  was  suggested  on 
a  former  day  ? — No  I  have  not,  l  have  been  so  tremendously  engaged,  and  so  ill,  that  it  has 
been  out  of  my  power.  I  am  not  aware  that  at  present  it  will  be  necessary  for  me  to  trouble 
the  commissioners  with  any  further  observations.  In  looking  back  to  the  impronrement  of  \h% 
bankrupt  laws  during  the  last  thirty  years,  I  see  that  a  creditor  who  dfd  not  come  in  under 
the  commission,  might  oppose  the  certificate  which  was  remedied  by  Sir  Samuel  Romilly,  and 
I  see  also  that  the  punisnment  of  death  existed  in  certam  cases,  which  w:as  also  repealed  by 
his  exertions,  and  various  improvements  which  were  made  inconsequence  <i^  his  having  exerted 
himself  to  ameliorate  this  part  of  the  law,  which  I  trust  will  be  followed  b;^  his  recommenda- 
tion, that  a  trader  should  not  be  declared  a  bankrupt,  without  being  beard  in  his  defence,  and 
that  the  certificate  should  be  left  to  the  commissioner,  instead  of  the  creditof.  There  is  a  case 
now  svb  judice  which  I  mentioned  on  a  former  day,  of  which,  as  soon  as  i  there  has  been  a 
decision  upon  it,  I  vnll  inform  the  commissioners,  and  professing  my  want  o^f  knowledge  with 
respects  to  the  proceedings  in  the  Insolvent  Court,  and  knowing  how  much  mdre  competent  and 
able  many  gentlemen  must  be,  before  whom  I  have  to  speak  on  such  a  subjtfct,  I  venture  to 
suggest  that  there  should  be  some  consideration,  whether  the  property  of  ap  insolvent  ought 
ever  to  be  invested  in  a  creditors'  assignee  or  assignees.  I  only  yesterday  wits  very  much  in- 
terested about  a  relation  of  mine,  who  has  some  property  due  to  him  from  art  insolventfand  a 
sum  of  money  having  been  received  by  the  insolvent,  we  were  informed  that  he  had  paid  it 
to  the  creditor  s  assignee,  who  was  himself  insolvent.  Fearfiil  of  those  consequences,  I  applied 
to  one  of  the  Commissioners,  who  immediately  most  kindly,  I  ought  rather  to  say  most  justly, 
interposed,  so  as  to  prevent  the  apprehended  injury.  I  do  not  see  why  there  sliould  be  money 
entrusted  to  any  assignees  jn  the  Insolvent  Court,  when  it  has  been  determine*  i  that  it  is  not 


Digitized  by 


Google. 


for  inquiring  into  BANKRUPTCY  md  INSOLVENCY.  227 

sah,  as  it  eertainly  is  not^  to  entrust  it  to  the  creditors*  «ssi^pee  in  baskruptcy ;  but  I  repeat      Exaounatioaff. 

that  I  say  this  wim  a  doubts  which  attends  the  cooseiousnass  of  not  being  intimately  acquainted  

with  the  practice  of  the  Insolvent  Debtors'  Court.  Bwil  Mon^ftgu, 

2296.  Mr.  Commissioner  Laio. — In  that  case  you  found  that  there  was  no  assignee  at  all  ^  ,  ,      '^* 
appointed,  did  you  not?     I  did.  22d  January,  1840. 

2297.  And  adso  that  the  property  in  question  would  not  be  vested  in  the  assignee,  if  there 
was  one,  being  property  which  is  supposed  to  have  come  to  the  insolvent  since  his  discharge, 
and  that  therefore  it  can  only  be  made  available  to  his  creditors,  by  the  special  interposition 
•f  the  court. — ^Yes. 

[The  Witness  withdrew. "^ 


Thursday,  23d  January,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr.  Thomas  Parker,  further  examined. 

2298.  CAoiVman.— You  were  examined  here  before  ? — I  was. 

2299.  Have  you  any  further  suggestions  to  make  upon  the  subjects  you  were  examined      Examinations, 
upon  ? — Yes  ;  1  have  several  — - 

2300.  Mr.  Ellis. — Are  not  compositions  sometimes  preferable  to  bankruptcies  ? — I  think  ^^*  '^os.  Parker, 
they  are.  In  my  former  examination,  I  suggested  that  the  Judges  of  the  proposed!  Court  of  23(i  January,  1840. 
Conuuerce  should  have  power  to  give  a  trader  time  to  render  satisfaction  to  his  creditors, 

otlierwise  he  should  be  declared  a  bankrupt.  One  kind  of  satisfaction  may  be  by  composi- 
tion. It  frequently  happens  that  the  ends  of  justice  are  attained  by  means  of  a  composition 
of  so  much  in  the  pound  upon  the  debts  due  from  the  trader  to  his  creditors,  and,  I  think, 
under  the  direction  of  the  judges,  these  settlements  by  composition  might  be  made  highly 
satisfactory  to  both  the  debtor  and  creditor.  I  would  give  the  judges  power  to  entertain^  at 
the  instance  of  certain  of  the  creditors,  or  of  the  insolvent  himself,  proposals  for  a  compro- 
mise by  composition,  payment,  or  otherwise.  The  number  of  the  creditors,  and  the  amount  of 
their  respective  debts,  having  been  ascertained  by  examinations  on  oath  before  the  judge,  I 
would  provide,  that,  in  the  event  of  a  certain  proportion  of  creditors,  whose  debts  were  ad- 
mitted by  the  judge  to  the  amount  of  or  upwards,  agreeing  to  the  offer  of  compromise, 
die  dissentient  portion  should,  by  the  certificate  of  that  fact  under  the  hand  of  a  judge  of  the 
court,  be  bound  to  acquiesce.  Men  of  extensive  business  do  indeed  generally  agree  in  such 
mattors,  but  we  ofbn  see  the  best  offer  that  an  unfortunate  though  honest  man  can  make, 
rejected  by  persons  of  uncharitable  feelings,  or  by  others  whose  knowledge  of  mercantile 
usages  is  out  limited,  and  who  do  not  scruple  to  take  advantage  of  the  lenity  of  other  people, 
in  order  to  carry  out  their  own  selfish,  or,  it  may  be,  vindictive  purposes.  Many  instances 
might  be  brought  forward  to  show  that  evil  consequences  to  a  body  of  creditors  have  been 
brought  about  by  some  small  or  ill-disposed  creditor,  in  the  absurd  hope  of  gaining  a  trifling 
advantage  by  standing  out  for  better  terms.  Besides,  it  is  a  fraud  upon  the  insolvent  as  wefi 
as  upon  the  other  creditors,  for  one  to  take  a  larger  dividend  than  the  rest.  I  would,  however, 
leave  it  in  the  discretion  of  the  judge,  on  the  assent  of  the  given  portion  being  obtained,  to 
certify  whether  or  not,  in  his  judgment,  the  case  was  a  proper  one  for  the  ratification  of  the  pro- 
posed compromise.  This  arrangement  would  in  no  way  interfere  with  the  present  right  of  debtor 
wA  creditor  to  make  their  own  terms,  without  coming  to  the  court,  and  would  afford  them  the 
means  of  effecting  what  might  be  considered  by  the  general  body  an  advantageous  arrange- 
Bient  The  particular  rules  and  forms  for  conducting  such  compositions  I  would  leave  to  be 
promulgated  by  the  judges,  as  the  necessity  of  the  cases  might  suggest  There  are  numerous 
instances  in  which  the  debtor  and  creditors,  through  the  intervention  of  an  accountant,  con- 
versant in  such  matters,  are  enabled  to  arrange  by  composition,  and  these  cases  would  not 
be  at  all  interfered  with;  but  when  they  found  their  ordinary  means  ineffectual,  on  account  of 
some  obstinate  or  overgrasping  creditor,  in  carrying  out  the  arrangement,  they  would  come 
immediately  to  the  judges  for  power  to  examine  as  to  the  debts  of  the  claimants,  and  to 
compel  the  dissentient  creditor  to  concur  in  the  measure  which  was  considered  to  be  for  the 
general  good ;  for  after  a  tender  of  the  terms  agreed  on,  I  would  allow  the  insolvent  to  plead 
that  tendier  in  bar  to  any  action  which  the  dissentient  creditors  might  thereafter  think  proper 
to  bring.  I  think  it  ought  to  rest  with  the  creditors,  as  far  as  practicable,  to  say  whether  their 
course  shall  or  shall  not  be  by  bankruptcy  ;  and  that  creditors  should  not  be  deprived  of  their 
present  privilege  in  this  respect.  A  law  of  this  kind,  for  the  coercion  of  a  minority  of  the 
dissentient  creditors,  is  not  new  :  we  have  a  precedent  for  it  in  the  6th  of  George  IV., 
chapter  16,  section  133,  which  £oes  to  the  extent  of  providing  that  nine-tenths  in  number  of 
the  creditors  shall  bind  the  whole  on  the  questiou  of  superseding  the  bankruptcy  :  we  have 
the  same  principle  acted  upon  every  day  in  regard  to  the  choice  of  assignees  and  to  the 
granting  of  the  certificate.  I  could  detail  numerous  cases  where  the  want  of  some  such 
coercing  power  over  a  small  minority  has  been  a  serious  loss  to  the  creditors ;  such  cases  are 
bappemng  every  week,  and  it  often  occurs  that,  to  satisfy  the  selfish  ends  of  some  single  cre- 
ditor, the  others  are  obliged  to  consent  to  his  receiving  20^.  in  the  pound,  while  they  them- 
selves receive  but  a  small  poundage.  I  have  a  case  in  my  practice,  which  happened  only  last 
month  :  the  embarrassments  of  the  insolvent  were  brought  about  by  an  accidental  fire  on  his 
premises,  by  which  a  considerable  portion  of  his  stock  was  consumed  :  his  trade  debts  were 
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Examinations.  about  3,000/.  and  his  trade  effects  showed,  upon  investigation,  a  capability  of  paying  about 
■"""  ,  \7s,  3d.  in  the  pound.  The  creditors,  convinced  of  the  man's  honesty,  and  wishing  him  to 
Mr,  Thos.  Parker,  g^  ^^  again  in  trade,  offered  to  take  of  him  but  14f.  in  the  pound.  One  creditor  however, 
23d  January,  1840.  g^^j  ^\^^^  y,^^  ^^^  p^^^  man's  banker,  although  claiming  to  be  secured  for  a  large  portion  of 
his  demand,  by  an  equitable  mortgage  of  freehold  premises,  held  out  against  the  arrangement : 
the  insolvent  even  offered  sub  rosd  to  give  him  good  bills  for  the  difference  between  the  14s. 
and  20^.,  but  this  was  not  enough  :  the  case  went  to  the  Gazette,  and  as  the  bankers  debt  was 
considerable,  we  could  not,  with  any  prospect  of  success,  ask  the  Court  of  Review  for  a  town  fiat, 
therefore  a  country  one  issued-  The  banker  was  present  at  the  choice  of  assignees,  and  con- 
ducted himself  in  so  furious  a  manner  that  he  was  ordered  out  of  the  room.  To  give  a  finish 
to  his  extraordinary  conduct,  he  waylaid  the  quorum  commissioner  on  the  stairs  of  the  inn, 
and  before  the  meeting  was  terminated,  challenged  him  to  fight  a  duel  oa  the  following 
morning.  Of  course  this  man  escaped  with  impunity,  for  even  a  town  commissioner  had  no 
power  (as  has  been  decided)  to  commit  for  contempt,  and  much  less  can  a  country  commis- 
sioner afford  himself  the  protection.  This  happened  so  recently  as  the  3 1st  of  December, 
1839,  and  since  my  former  examination :  I  mention  it,  to  show  how  deficient  the  present 
system  really  is.  I  do  not  know  any  single  measure  that  would  be  so  acceptable  to  the  com- 
mercial classes  as  a  law  enabling  them,  with  the  judge's  approbation,  to  coerce  a  minority 
into  the  acceptance  of  terms  of  compromise  with  the  debtor. 

2301.  Are  not  the  ends  of  justice  sometimes  defeated  by  third  parties  setting  up  adverse 
claims  to  property  taken  in  execution  ? — Yes ;  and  in  order  to  remedy  that  I  should  propose 
to  extend  the  72d  section  of  the  6th  of  Geo.  IV.  chap.  16  (better  known  as  the  statute  of  2Ist 
James  I.)  to  all  cases  where  property  is  taken  in  execution,  whether  the  party  in  possession 
of  the  property  in  question,  as  its  apparent  owner,  shall  be  a  bankrupt  or  not.  Such  an  ex- 
tension would  benefit  creditors  and  not  injure  the  debtor.  It  seems  to  me  to  be  against  the 
spirit  and  policy  of  the  laws,  in  a  great  commercial  country  like  ours,  that  a  man  should  be 
permitted  to  hold  himself  out  to  the  world,  by  a  colourable  possession  of  property,  as  a  person 
worthy  of  credit,  and  then,  when  a  creditor  comes  to  take  that  property,  the  debtor  should  be 
allowed  to  say,  "these  effects  are  not  mine,  they  belong  to  somebody  else."  Although  this 
statute  of  James  for  more  than  a  century,  and  indeed  even  up  to  Lord  Ilardwicke's  time,  was 
scarcely  acted  on,  yet  the  subsequent  decisions  have  been  both  numerous  and  uniform,  so  that 
the  law  on  this  point  seems  now  to  be  clearly  settled.  If  the  law  is  a  good  law  in  cases  of 
bankruptcy,  it  must  be  equally  good  in  other  cases,  and  there  should  be  but  one  code  between 
debtor  and  creditor.  As  the  law  now  stands,  a  man,  by  being  allowed  to  possess  and  to  appear 
as  the  owner  of  a  valuable  stock  or  a  splendid  equipage,  easily  gains  credit ;  he  is  sued,  and 
on  an  execution  being  levied,  a  case  is  set  up,  sometimes  real,  but  more  frequently  fictitious, 
that  all  the  effects  seized  are  the  property  of  a  third  party ;  upon  which  the  creditor  must 
either  quit  his  hold  at  once,  or  try  an  issue  at  Nisi  Prius  on  the  question  of  the  ownership. 
This  latter  course  a  prudent  man  might  decline,  and  a  poor  one  must  decline :  for  if  it  should 
happen  that  even  a  feather  bed,  or  any  other  article  of  the  value  of  40^.,  should  prove  to  belong 
to  the  claimant,  the  consequences  would  be  serious  in  point  of  expense.  To  my  knowledge, 
creditors  thus  circumstanced  will  rather  give  up  the  property  than  enter  into  a  contest  with 
the  parties. 

2302,  Do  you  know  of  any  case  in  point  ? — Yes,  I  have  known  such  a  case,  and  I  have 
been  solicitor  in  such  a  case.  I  remember  that  two  actions  were  brought  against  an  execution 
creditor,  one  by  one  relative  of  the  defendant  and  another  by  another  relative.  In  the  first 
action  I  succeeded;  in  the  second  a  chest  of  drawers,  of  the  value  of  about  50*.,  was  decided 
to  belong  to  the  plaintiff,  and  my  client,  consequently,  was  defeated  and  had  to  pay  the  costs 
of  the  action. 

2303.  Can  you  suggest  any  mode  by  which  the  funds  in  bankruptcies  may  be  more  cer- 
tainly collected  and  augmented? — I  think  I  can  suggest  a  plan.  It  is  my  opinion  that  eveiy 
solicitor,  as  well  as  every  creditor-assignee,  and  every  official  assignee,  ought  to  be  called  upon 
periodically,  say  once  or  twice  a  year,  to  make  a  return,  upon  oath,  of  all  sums  received,  not 
merely  in  particular  cases  of  bankruptcy  or  insolvency,  to  be  specified  in  any  given  list,  but 
generally,  since  his  last  prior  return ;  specifying  the  sums  received,  the  dates  of  the  receipts, 
the  particular  estate  in  respect  of  which  the  sums  were  received,  and  the  name  and  address  of 
the  parties  of  whom  received.  It  often  happens  that  an  assignee  is  summoned  before  the  com- 
missioners, and  on  being  asked  whether  he  has  received  anything  since  the  last  audits,  he 
answers,  and  truly,  in  tlie  negative ;  but  if  the  solicitor  were,  in  like  manner,  sworn  and  exa- 
mined, a  very  different  result  would,  in  many  cases,  be  the  issue  of  that  examination.  The 
solicitor  does,  in  fact,  relieve  the  creditor-assignee,  as  much  as  possible,  in  the  receipt  of 
monies  ;  and  it  is  from  the  sohcitor's  rendering  of  the  account  of  his  receipts  and  payments 
that  the  assignee  makes  up  and  swears  to  his  account  at  the  audit  The  assignee  can  only, 
therefore,  disclose  as  much  as  the  solicitor  has  thought  fit,  and  that  not  upon  oath,  to  disclose 
to  his  client.  But  when  the  estate  is  supposed  to  have. been  all  collected  and  divided  among 
the  creditors,  it  may  happen  that  monies  may  be  received  by  the  assignees,  or  by  the  soUcitor, 
and  these,  not  being  within  the  knowledge  of  either  the  commissioner  or  official  assignee,  are 
never  called  for.  Let  us  suppose  the  case  of  a  debtor  to  the  bankrupt's  estate  being  in  indi- 
gent circumstances;  suing  him  would  be  fruitless,  and  the  debt  is  considered  bad,  and  is  aban- 
doned. The  debtor,  however,  by  some  good  fortune  becomes  able  to  pay  the  debt,  and  does 
pay  it  perhaps  some  years  afterwards.  What  becomes  of  that  money  ?  Who  but  the  soli- 
citor, or  assignee,  can  come  to  a  knowledge  of  the  circumstance  ?  The  debtor  himself,  it  is 
true,  will  know  of  it ;  but,  by  a  contrivance  between  him  and  the  party  receiving  it,  both  may 
be  induced  to  be  silent  on  the  subject.  It  would  not  be  altogether  a  useless  proceeding  if  some 
Member  of  the  House  of  Commons  were  to  move  that  the  present  official  assignees,  and  all 
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creditor-assignees,  and  all  solicitors  who  have  been  concerned  in  any  bankruptcy,  within  a       Examinations, 
certain  period  of  time,  should  make  a  return  of  all  monies  received  since  the  last  preceding  — " 

audit  or  dividend.  It  must  of  necessity  happen  that  property  sometimes  comes  to  a  bankrupt  ^^'  Thos.  Parker, 
in  reversion,  of  which  he  has  no  previous  knowledge,  and  therefore  he  can  give  no  intimation  23d  January,  1840, 
of  it  in  the  "  account  of  property  exclusive  of  debts  to  be  {aken  by  the  assignees."  I  do  not 
speak  merely  on  the  supposition  that  such  a  case  may  happen,  for  I  know  of  one  at  this  present 
time  in  whicn  a  considerable  sum  will  shortly  be  realized,  and  I  hare  no  doubt  that  the  creditors 
will  have  it;  but  although  it  is  a  case  of  an  old  commission,  and  one  that  has  been  before  the 
present  Court  of  Bankruptcy  too,  yet  unless  the  facts  shall  be  voluntarily  brought  before  the 
court  by  the  solicitor  or  creditor-assignee,  the  money  might  be,  and  would  probably  be,  paid 
over  to  other  parties  than  the  creditors,  not  fraudulently  so,  but  for  want  of  a  proper  know- 
ledge of  the  rights  of  the  creditors.  Now  the  plan  I  have  just  suggested  would  meet  that 
case,  which  I  am  convinced  is  one  of  frequent  occurrence. 

2304.  In  the  case  just  alluded  to,  would  the  creditor-assignee  have  any  knowledge  of  the, 
circumstance  unless  he  were  informed  of  it  by  the  solicitor? — No,  it  would  be  almost 
impossible. 

2305.  So  that  no  party  would  have  any  knowledge  of  the  fact  but  the  payer  of  the  money    , 
and  the  solicitor  to  the  commission  ? — Just  so ;  and  the  party  paying  the  money  might  have 
no  knowledge  of  the  bankniptcy. 

2306.  Have  you  considered  the  question  of  certificates  under  second  or  third  bankrupt- 
cies?— I  have  bestowed  some  attention  on  that  subject.  There  is  much  of  uncertainty  in  the 
law  as  it  at  present  stands,  in  reference  to  the  certificate  of  a  man  who  has  before  been  a  bank- 
rupt, or  compounded  with  his  creditors,  or  taken  the  benefit  of  the  Insolvent  Act.  Prior  to  the 
4th  and  5th  of  Anne,  c.  17,  s.  19,  I  believe  there  was  no  such  thing  as  a  certificate ;  and  a 
bankrupt  was  always  liable  to  any  creditor  who  did  not  think  proper  to  prove  his  debt  under 
the  commission.  That  statute  vested  the  power  of  granting  a  certificate  solely  in  the  Com- 
missioners ;  the  consent  of  creditors  was  made  the  subject  of  a  subsequent  enactment  in  the 
following  session,  namely,  the  5th  of  Anne,  c.  22 ;  so  that  the  working  of  the  former  statute 
cannot  be  said  to  have  ever  had  a  fair  trial.  But  it  was  the  5th  of  Geo.  II.  c.  30,  s.  9,  which 
brought  about  so  much  confusion  in  the  law  relating  to  the  certificate.  That  statute  provides 
that  the  future  effects  of  a  bankrupt  who  has  before  been  discharged  by  a  certificate,  or  by  an 
Insolvent  Act,  or  of  one  who  has  compounded  with  his  creditors,  shall  not  be  protected  unless 
his  estate  shall  pay  \6s.  in  the  pound.  This  enactment  has  led  to  many  legal  questions  and 
much  litigation.  The  decisions  are  so  conflicting  that,  even  to  this  day,  the  law  cannot  be 
said  to  be  in  a  settled  state.  Now  as  I  have  proposed  to  facilitate  compositions  or  arrange- 
ments in  the  way  I  have  mentioned,  I  conclude,  after  well  weighing  the  matter,  that  there 
would  be  no  injustice  in  providing  that  there  should  be  no  second  certificate.  I  would  (as  I 
have  said  on  a  former  occasion)  let  the  judges  give  a  bankrupt  a  full  and  complete  release, 
and  so  let  him  be  qualified  to  begin  the  world  again ;  but,  after  that,  happen  what  might, 
there  should  'be  no  second  certificate.  I  would  hold  liable  his  future  effects  till  all  the  cre- 
ditors under  his  second  failure  should  be  paid  in  full.  Any  supposed  hardship  on  the  bank- 
rupt of  such  a  measure  might  be  avoided  by  effecting  a  compromise  with  consent  of  creditors, 
and  under  the  judges'  approbation,  if  the  bankrupt  were  deserving  such  a  course,  before  it 
came  to  the  extremity  of  a  second  bankruptcy ;  but,  when  that  extremity  did  arrive,  there  I 
would  leave  the  matter.  He  might,  on  payment  of  all  his  creditors  afterwards,  or  on  render- 
ing satisfaction,  with  their  consent,  and  with  that  of  the  judges,  annul  the  second  bankruptcy, 
and  so  be  relieved  from  the  perpetual  punishment  of  being  incapable  to  possess  property. 

2307.  I  do  not  know  whether  it  was  your  opinion,  or  whether  in  your  answers  you  have 
stated,  that  the  certificates  should  be  dependent  entirely  upon  the  judges  ? — I  perceive  that 
there  was  a  misprint  in  my  examination,  after  question  No.  43,  in  that  respect.  What  I 
intended  to  say  was,  that  I  would  leave  the  granting  of  the  certificate  entirely  to  the  judges; 
I  perceive  in  the  printed  copy  of  my  former  examination  it  is,  "  I  would  n^it  leave,  &c." 

2308.  But  in  the  case  of  a  second  bankruptcy,  upon  a  proposal  on  the  part  of  the  uncer- 
tificated bankrupt  to  settle  with  his  creditors,  would  you  allow  the  judges  to  give  a  certificate 
upon  the  application  of  the  creditors  who  shall  have  entered  into  an  arrangement  by  which 
they  derive  some  benefit  ? — I  should  give  the  judge  discretionary  power,  upon  finding  that 
there  was  a  concurrence  of  the  creditors,  and  upon  considering,  from  his  own  knowledge,  all 
the  circumstances  attending  the  man's  bankruptcy,  to  say  whether  the  bankrupt  should  have 
a  certificate  or  not. 

2309.  Do  you  think  solicitors  are  sufficiently  remunerated  to  induce  respectable  practi- 
tioners to  devote  their  time  and  energies  to  the  cases  of  bankruptcy  under  their  charge  ? — It 
is  well  known  that  the  fees  at  present  allowed  to  solicitors  do  not  of  themselves  fairly  remu- 
nerate a  solicitor  for  the  business  done  under  the  bankruptcy.  It  is  true  that  the  business  of 
the  bankruptcy  leads  often  to  other  introductions.  ITiis  is  not,  however,  the  principle  on 
which  a  professional  man  ou^ht  to  be  paid  for  his  time  and  talent.  In  order  to  be  prepared 
for  the  business  of  most  meetmgs,  it  is  necessary  to  spend  much  time,  in  some  cases,  to  get 
the  papers  into  such  a  state  of  forwardness  as  to  perfect  the  business  within  the  time  customa- 
rily allotted  for  it.  Tliis  the  solicitor  has  no  means  of  charging  for ;  and,  no  matter  whether 
it  be  necessary  to  spend  an  hour  or  a  day  in  such  preparation,  he  is  only  allowed  1/.  for  himself 
and  sometimes  5*.  for  the  attendance  of  a  clerk.  For  my  part,  I  alway?  find  enough  to  do 
at  the  choice  of  assignees,  or  at  the  dividend  meeting,  to  employ  both  myself  and  two  clerks 
for  the  hour,  even  .though  I  may  have  made  much  preparation  beforehand,  and  yet  all  the 
remuneration  amounts  to  25^.  I  will  venture  to  say,  that  if  the  solicitor  did  nothing  before- 
hand in  the  way  of  preparation,  and  were  to  go  with  a  single  clerk  before  the  Court  at  the 
time  of  meeting,  it  would  be  utterly  impossible,  in  some  cases,  to  get  through  the  business  in 
t)ie  allotted  time.  It  is  well  known  that  at  the  opening  of  a  fiat^  the  affidavit  of  the  petitioning 
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230  MINUTES  of  EVIDENCE  takm  hefwe  the  COMMISSIONERS 

Examinationt.       creditor's  debt,  the  examinations  as  to  the  trading,  and  the  act  of  bankruptcy,  and,  in  country 
Ifr  ThoiTPftpk        cases,  the  warrants  of  seizure,  be^des  the  adjudication  and  other  papers,  are  generally  got 
*-  ^'    ready  beforehand.     In  the  oountrv  the  remuneration  diflfers  from  the  remuneration  in  town,  for 

January,  1840.  ^jj^,^  ^^^  ^f  ^jj^  country  commissioners  allow  a  fee  for  the  preparation  of  every  paper  upoa 
the  file  of  the  proceedings,  which  is  manifestly  unjust.  I  have  often  thought  it  would  be  a 
most  desirable  thin^  if  the  creditor  were  required,  a  given  time,  say  two  or  three  days,  before 
the  meeting  at  which  he  intended  to  prove,  to  send  in  to  the  solicitor  the  particulars  of  his 
claim,  by  way  of  instructions  for  the  preparation  of  his  proof,  which  the  solicitor  should  pre- 
pare de  bene  esse,  and  forward  to  the  official  assignee  for  examination,  with  the  bankrupt's 
books,  one  clear  day  before  the  meeting ;  so  that  whenever  the  creditor  might  appear  to  sup- 
port his  claim,  the  Court  would  not  be  taken  by  surprise  on  the  subject.  I  would  allow  the 
solicitor  a  fee  for  his  attendance  on  the  clsumant,  and  for  the  preparation  of  his  proof,  and  §or 
transmitting  it  to  the  official  assignee.  This  would  be  compensating  him  for  work  really  done, 
and  greatly  abridge  the  labour  in  Court  I  have  often  observed,  that  when  a  party  has  sud- 
denlv  come  forward  with  a  claim,  and  wished  to  prove  his  debt  in  the  hurry,  and  his  proof 
has  oeen  adjourned  for  inquiry,  he  has  appeared  no  more.  The  personal  attendance  of  the 
creditor  in  making  his  claim  before  the  solicitor  would  not  be  required ;  he  might  even  send 
his  instructions  in  writing,  so  that  they  were  sufficiently  accurate  and  full  for  the  preparation 
of  his  proof. 

It  has  been  my  practice  for  years  past,  whenever  I  can  procure  a  list  of  the  creditors  (miiich 
cannot  always  be  done)  to  send  out  to  each  a  circular  form,  with  blanks  to  be  filled  up  as  in- 
structions for  the  proof,  and  from  these  the  proofs  are  made  out  and  submitted  to  the  official 
assignee,  who  compares  them  with  the  bankrupt's  books,  marks  them,  and  the  creditor,  when 
he  appears,  is  not  kept  a  minute,  imless  the  claim  is  objected  to.  I  do  this  at  some  expense, 
for  which  no  compensation  is  allowed  me,  but  it  would  be  altogether  impossible  to  do  the 
business  in  a  manner  creditable  to  myself,  if  I  were  not  to  adopt  such  a  course.  I  now  pro- 
duce a  number  of  these  forms,  sent  out  filled  up,  and  acted  on,  since  I  had  the  honour  of 
being  examined  here  on  a  former  occasion.  It  is  difficult  to  conceive  anything  more  likely  to 
create  confusion  than  the  appearance  of  20  or  30  creditors  at  one  time,  all  wanting  to  prove 
their  debts,  respecting  which,  neither  the  solicitor  nor  official  assignee,  perhaps,  has  any  pre- 
vious information,  and  ceitainly  none  in  those  cases  where  the  bankrupt  has  absconded,  and 
where  it  is  most  necessary  to  examine  the  proofs.  The  plan  I  have  suggested  would  incon- 
venience no  one,  and  would  enable  us,  I  think,  to  do  things  decently  and  in  order. 

2310.  Is  it  not,  in  some  cases,  the  practice  of  country  conmiissioners  to  insist  upon  the 
personal  attendance  of  the  assignees  at  the  audit? — It  is.  Some  country  commissioners,  of 
late  years,  in  consequence  of  something  thrown  out  by  the  Court  of  Review,  in  a  recent  case, 
have  laid  down,  and  do  most  inflexibly  adhere  to  the  rule,  that  the  personal  attendance  of  the 
assignees  at  each  audit  is  indispensable,  although  the  distance  be  200  or  300  miles,  and 
although  he  has  but  received  as  many  shillings  as  his  journey  will  cost  pounds  to  the  estate; 
nay,  if  even  he  has  received  nothing,  contending,  in  the  words  of 'one  of  the  judges  of  that 
court,  that  the  language  of  the  6th  of  Geo.  IV.  c.  16,  s.  106,  requiring  the  assignee  to  ^*  de- 
liver" upon  oath,  necessarily  intends  a  personal  delivery.  The  statute  clearly  gives  the  com- 
missioner power  to  summon  the  assignee,  and  examine  him,  and  there  may  be  eases  where, 
from  misconduct,  such  a  course  may  be  desirable ;  but  we  all  know  from  experience,  that, 
generally  speaking,  the  oath  having  been  administered,  and  the  formal  question  put,  "  Is  this 
account  true  f*  and  the  vouchers  being  produced,  there  is  no  other  examination.  It  is  really 
endeavouring  to  throw  difficulties  in  the  way  of  the  plain  course  of  business,  and  to  put  the 
estate  to  unnecessary  expense.  Besides,  suppose  the  case  that  there  should  be  three  assignees, 
by  no  means  an  uncommon  case,  instead  of  one  ;  the  commissioners  hold,  that  they  are  entitled 
to  enforce  the  personal  attendance,  at  every  audit,  of  each  assignee,  no  matter  what  may  be  the 
distance  of  his  residence.  I  remember  a  case  where  the  Commissioners  refused  to  reduce  a 
proof  on  the  application  of  the  creditor  himself  who  had  made  it,  although  the  solicitor  on  the 
part  of  the  assignees  consented,  and  the  ground  of  such  refusal  was,  that  there  was  but  one  course 
for  such  a  proceeding,  which  was  laid  down  in  the  60th  section  of  the  statute  of  the  6th  of 
Geo.  IV.  c.  16.  To  comply  with  that  course,  or  to  have  appealed  against  the  decision  of  the 
Commissioners,  would  have  put  the  estate  to  more  expense  than  the  sum  in  dispute  was  worth ; 
and  consequently  the  dividends  were  actually  calculated  and  paid,  on  a  debt  acknowledged 
by  all  parties  not  to  be  due  !  It  is  but  justice  to  the  creditor- assignee  in  that  case,  to  say,  that 
having  received  the  dividend  with  one  hand,  he  brought  it  again  to  his  debit,  for  the  next  audita 
with  the  other.  But  on  the  second  dividend,  the  creditor  was  still  entitled  to  receive  a 
dividend  upon  this  proof,  which  still  remains  upon  the  file  of  the  proceedings.  I  cannot  omit 
the  mention  of  one  case  in  which  I  travelled,  last  sunimer,  140  miles,  to  examine  a  creditor, 
touching  a  preference  that  he  had  received  from  the  bankrupt.  The  witness  himself  had  to 
travel  18  miles  to  be  examined,  and  he  soon  discovered  that  my  time,  as  well  as  that  of  the 
commissioners,  was  limited.  When  1  began  to  question  him,  he  pulled  out  from  his  pocket  a 
litde  book,  took  a  pen  and  ink,  and  positively  refused  to  answer  me  one  word,  until  he  had 
written  down,  verbatim,  first  my  question,  and  then  his  own  intended  answer  to  it  I  remon- 
strated against  the  injustice  of  such  a  proceeding,  and  pointed  out  the  impossibility  of  obtain- 
ing any  satisfactory  examination,  but  the  chief  quorum  commissioner  ruled,  that  the  witness 
was  regular,  and  that  he  had  a  right  to  continue  in  the  course  he  was  adopting. 

231 1 .  What  was  the  end  of  that  ? — The  object  of  the  inquiry  was  completely  defeated.  I 
found  it  impossible  to  conclude  the  examination,  which  would,  by  this  contrivance,  have  lasted 
several  days.  The  funds  of  the  estate  were  small,  and  we  have  never  been  able  to  have  a 
second  meeting ;  the  creditor  is  still  in  possession  of  the  money,  which  we  contended  was  a 
preference. 

2312.  Is  it  your  opinion  that,  had  you  been  allowed  to  exaaikie  that  vritneas  in  the  ordinaiy 
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/or  inquiring  into  BANKRUPTCY  and  INSOLVENCY.  231 

naimer^  you  would  have  elicited  from  him  facts  suflScient  to  justify  the  supposition  that  a      Ezaminationi* 
sum  of  money  might  have  been  recovered  for  the  estate  ? — I  have  no  doubt  of  it.     He  was  a  thT^m^t 

judgment  creditor  upon  one  warrant  of  attorney ;  he  held  a  second  warrant  of  attorney,  upon  ^  J*  i^ 

which  judgment  was  not  due,  for  another  sum,  and  the  bankrupt  voluntarily  preferred  him         January, 
to  the  other  creditors,  not  only  paying  the  judgment  debt,  but  paying  also  voluntarily  a  debt 
which  was  not  due  for  some  time  to  come. 

2313.  Such  monies  must  have  been  returned  to  the  estate? — ^They  must,  as  the  law  thea 
stood. 

2314.  Can  you  suggest  anything  to  improve  the  present  system  relative  to  the  accounts  of 
the  official  assignees  ? — Since  my  last  examination  here  I  have  had,  by  permission  of  the 
court,  access  to  the  proceedings  under  fiats,  with  a  view  of  enabling  me  to  ascertain  whether 
the  information  I  had  received  respecting  the  official  assi^ees  and  their  allowance  for  remu- 
neration, was  or  was  not  correct ;  and  in  order  to  guard  against  mistake,  I  beg  to  repeat 
what  I  stated  on  my  former  examination,  viz.,  that,  from  information  I  had  received,  I  was 
led  to  believe  that  the  whole  amount  of  remuneration  did  not  appear  on  the  audit  sheet ;  90 
that  any  person  wishing  to  come  at  the  total  amount  of  remuneration  paid  to  the  official 
assignees  collectively,  could  not,  by  means  of  the  audit  sheet,  arrive  at  anything  like  a  correct 
conclusion.  I  think  I  should  be  justified  in  that  statement  by  merely  reminding  the  Com- 
missioners, that  there  are  cases  in  which  fiats  are  annulled,  and  that  any  remuneration  paid 
to  the  official  assignee  in  respect  of  such  fiats  would  not  appear,  for  there  would  no  longer  be 
any  authority  to  require  a  statement  which  would  be  equivalent  to  an  audit.  From  the 
inquiries,  however,  which  I  have  prosecuted,  1  find  that  there  are  not  any  sums  of  money 
received  by  the  official  assignees  as  remuneration  without  the  sanction  of  the  commissioners. 
The  result  of  those  inquiries  convinces  me  that  at  present  there  is  a  diversity  of  practice  in  the 
six  courts  of  the  London  commissioners,  and  it  would  be  desirable  that  the  practice,  in  every 
respect,  should  be  assimilated.  For  example,  1  understand  it  to  be  the  practice  of  some  of 
the  official  assignees  to  receive  a  fee  of  half-a-guinea  on  the  taking  of  a  mortgage  accoimt, 
and  a  fee  of  a  guinea,  or  some  fee,  on  the  execution  of  every  deed  to  which  he  is  made  a 
party.  This  practice  is  but  partial,  and  I  think  it  should  be  altogether  discontinued,  or  it 
should  appesur  on  the  audit  sheet,  or  on  some  part  of  the  proceedings,  in  order  that,  from  the 
proceedings  themselves,  an  accurate  account  of  the  whole  of  the  remuneration  to  the  official 
assignees  might  be  ascertained.  It  has  occurred  to  me,  in  reflecting  on  the  various  proposals 
that  I  have  heard  on  the  subject  of  the  manner  of  remunerating  tne  official  assignees,  and 
observing  the  items  in  their  returns  to  Parliament,  on  the  motion  of  Mr.  Grote,  in  respect  of 
rent,  taxes,  and  other  disbursements  in  respect  of  their  establishments,  that  it  would  be 
desirable  to  place  all  of  them  under  one  roof,  where  the  concerns  of  the  day,  and  particularly 
the  receipt  of  all  sums  of  money,  might  be  adjusted  daily  and  brought  into  one  common 
custody,  just  in  the  same  manner  as  at  a  banking-house  or  any  other  great  establishment. 
I  cannot  conceive  any  difficulty  in  accomplishing  this,  or  of  any  valid  objection  to  it.  The 
rent,  taxes,  and  such  disbursements  might  be  provided  for  out  of  the  dead  fund,  and  so  far, 
and  so  far  only,  I  would  be  disposed,  at  present,  to  alter  or  to  equalize  the  rate  of  remune- 
ration. There  are  many  advantages  to  be  expected  from  a  general  establishment  of  this 
kind.  The  practice  of  the  official  assignees  would  be  more  uniform.  A  party  having 
business  to  transact  with  several  would  find  them  at  one  place.  They,  like  bankers  or 
functionaries  of  any  other  public  establishment^  would  have  their  hoinrs  of  business,  and  be 
more  accessible  than  at  present.  All  books  would  be  under  one  custody.  But  above  all, 
every  farthing  might  pass  through  the  hands  of  one  general  cashier,  or  receiver-general,  who 
would  credit  the  assignees  severally  with  the  amounts,  showing  on  account  of  what  estates 
and  from  whom  received,  and  pay  over  the  daily  balance  into  the  bank.  Suppose  a  course 
like  this  : — ^There  are  so  many  official  assignees,  each  having  suitable  desks  and  apartments 
in  this  place,  which,  for  the  present,  I  will  designate  the  Treasury  of  the  Court  of  Commerce. 
I  am  a  debtor  to  the  estate  of  a  bankrupt ;  I  wish  to  adjust  and  pay  my  account.  I  go  to  the 
official  assignee  for  that  particular  estate  in  the  treasury  in  Basinghall-street,  and,  having 
agreed  with  him  the  amount  that  I  am  to  pay,  he  subscrioes  and  gives  to  me  a  slip  of  paper 
in  this  form,  directed  to  the  general  cashier : — 

"  Please  to  receive  of  Mr.  Parker,  on  account  of  the  estate  of  John  Jones,  twenty  pounds, 
*'  and  debit  my  account  therewith. 

"  A.  B.  Belcher, 
"  lOth  January,  1840.  "Official  Assignee." 

I  go  with  this  paper  to  the  desk  of  the  cashier,  hand  it  in,  together  with  my  £20;  he 
enters  the  particulars,  fills  up,  signs,  and  gives  to  me  another  form  in  these  words  :— 

"  Mr.  Belcher, 
"  Mr.   Parker  has  paid  to  me,  on  account  of  the  estate  of  John  Jones,  twenty  poimds, 
"  which  I  have  passed  to  your  debit,  and  for  which  you  will  give  him  a  receipt. 

"  Y.  Z. 
"  £20.  «  Caahier. 

"  10th  January,  1840." 

This  I  return,  and  deliver  to  the  official  assignee  as  his  discharge,  and  thereupon  I  obtain 
his  receipt.  In  the  evening  the  entries  of  the  cashier  will  balance  with  those  of  the  official 
assignees,  individually  as  well  as  collectively,  and  will  then  be  posted  to  their  respective 
accounts  and  to  each  particular  estate ;  so  that  any  suitor  of  the  court  could,  at  any  time, 
see  at  one  glance,  how  the  funds  stood  in  regard  to  any  estate  in  which  they  were  interested. 
I  should  observe  precisely  the  same  system  in  reference  to  the  payments  by  the  official 
aMgnees,  or  rather  by  the  cashier^general,  on  the  order  of  the  official  assignees,  and  on  their 
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232  MINUTES  of  EVIDENCE  taken  before  the  COMMISSIONERS 

Examinations.       responsibility.     By  this  plan  an  official  assignee  could  not  even  pay  himself,  any  things  but 

,  through  the  general  cashier,  and  it  would  altogether  relieve  them  from  having  the  care  and 

Mr.  Thos.  Parker,  trouble  of  the  numerous  balances  belonging  to  each  estate,  and  the  average  of  which  I  cal- 
23d  January,  1840.  culate  to  be  not  less  than  £2,000  constantly  in  the  hands  of  each  official  assignee.  If  they 
derive  at  present  no  advantage  from  having  the  custody  of  such  balances,  they  can  have  no 
objection  to  a  course  like  this  which  will  relieve  them  from  much  anxiety,  and  will  only  make 
that  certain  which  they  themselves  allege  to  be  the  fact.  If  they  have  any  such  profit,  ihat 
profit,  whatever  it  is,  amounts,  I  humbly  submit,  to  a  remuneration  pro  tanto,  and  in  ascer- 
taining the  amount  of  that  remuneration,  such  profit  ought  to  be  brought  into  the  calculation. 
But  there  is  another  advantage  that  the  official  assignees  would  derive  from  the  plan.  Refer- 
ring to  the  Parliamentary  Returns,  on  the  motion  of  Mr.  Grote,  I  find  the  aggregate  amount 
paid  for  rent,  taxes,  and  such  like  disbursements  by  the  official  assignees  amounts  to  some- 
thing considerable.  Now,  we  all  know,  that  by  being  accommodated  in  one  building,  such 
as,  for  example,  the  Long  Room  in  the  Custom-house,  the  room  at  Lloyd's,  or  any  other 
public  establishment,  much  is  saved  in  the  way  of  those  expenses.  The  principal  fault  of 
the  present  system  as  it  respects  official  assignees  is,  that  they  have  no  comptrollers  of  their 
accounts :  for,  to  require  the  present  judges  to  audit  them,  in  the  manner  they  do,  is  not 
satisfactory,  nor  is  it  exactly  the  sort  of  duty  that  we  ought  to  require  of  those  whose  lives 
have  been  spent  in  prosecuting  more  learned  inquiries.  Besides,  I  would  remind  those  Com- 
missioners, that  whatever  pains  they  may  bestow  upon  the  examination  of  the  accounts  of  the 
official  assignees,  as  now  brought  before  them,  they  are  but  looking  over  so  much  as  the 
official  assignees  may  think  proper  to  submit  to  their  consideration.  I  mean  no  sort  of 
imputation  upon  the  present  official  assignees,  but  would  suggest  the  possibility  that  some  of 
their  successors  may  not  be  quite  so  honest  as  they  themselves  are  known  to  be.  The  cir- 
cumstance of  the  great  security  given  by  these  gentlemen  is  nothing  to  the  point,  for  I  am 
speaking  of  the  possibility  of  the  practice  of  that  sort  of  fraud  upon  the  creditors  which,  in 
most  cases,  never  would  be  discovered,  and  consequently  the  sureties  could  not  be  called  on 
•    •  to  make  good  the  damage.     What  we  want  to  complete  the  system,  as  it  respects  official 

assignees,  is  a  proper  person  whose  sole  business  would  be  to  control  their  accounts.  Men 
who  are  public  trustees  for  so  many  thousands  of  pounds  ought  to  be  hourly  overlooked  by 
some  superintending  party.  We  have  been  pecuUarly  fortunate  in  having  these  situations 
filled  by  honest  men,  without  a  single  exception ;  but  I  am  sure  if  any  one  of  them  had  the 
disposition  to  act  dishonestly,  he  might  do  so  with  the  greatest  ease,  and  with  little  danger  of 
detection.  This  cannot  be  denied,  and  therefore  loudly  calls  for  a  remedy.  I  have  prepared, 
and  now  humbly  submit  to  this  Commission,  a  plan  of  a  debtor  and  creditor  account  to  be 
kept  by  the  receiver-general  or  the  cashier,  showing  in  one  folio  all  monies  daily  received  on 
account  of  each  official  assignee,  and  for  what  particular  estate,  and  whether  in  money  or 
bills.  Also  a  plan  of  a  corresponding  account  of  all  sums  daily  paid.  Also  a  plan  of  a  book 
to  be  kept  by  each  of  the  official  assignees,  showing  the  amounts  received  and  paid  by  them 
through  the  receiver-general,  so  that  on  one  single  folio  a  creditor  may,  at  one  glance, 
ascertain  on  the  receipt  side,  first,  the  cash  received  from  the  bankrupt ;  secondly,  from  the 
proceeds  from  carrying  on  trade ;  thirdly,  from  the  sale  of  stock ;  fourthly,  from  the  sale  of 
furniture  and  fixtures;  fifthly,  from  freehold  and  leasehold  estates ;  sixthly,  from  collection 
of  debts  ;  and,  seventhly,  from  sundries  not  otherwise  specified.  On  the  other  hand  he  will 
j«ee,  at  one  single  view,  the  amounts  and  the  total  amount  paid  ;  first,  for  rent  and  taxes  ; 
secondly,  for  court  fees;  thirdly,  for  official  assignees'  allowance;  fourthly,  for  sundries; 
fifthly,  for  the  bankrupt's  allowance  ;  sixthly,  to  the  solicitor ;  seventhly,  to  the  messenger ; 
and,  eighthly,  to  the  creditors  for  dividends.  These  accounts,  although  doubtless  capable  of 
great  improvements,  1  humbly  request  may  be  taken,  as  a  part  of  my  evidence. 

\^The  accounts  were  handed  in,  and  are  as  follows.     See  accompanying  Tables,] 

2315.  Upon  the  system  proposed,  you  conceive  that  fraud  would  be  almost  impossible? — I 
do,  so  far  as  to  any  receipts  and  disbursements  of  parties  acting  under  the  direction  or  control 
of  the  court. 

2316.  Do  you  conceive  that  it  would  be  a  great  convenience  to  the  trading  commu- 
nity, as  well  as  to  the  profession  at  large,  that  they  should  be  able  to  find  the  offices  of  all  the 
official  assignees  under  one  roof? — It  would  be  so,  and  I  think  I  have  already  suggested  as 
much,  and  given  some  reasons  for  my  opinion. 

2317.  Do  you  conceive  that  the  mconveniences  in  bankruptcy  to  creditors  would  be  in- 
creased by  the  extension  of  the  present  system  to  the  country  and  the  establishment  of  district 
courts  for  the  promotion  of  the  business? — On  the  contrary,  I  think  it  would  be  no  inconve- 
nience at  all.  The  objection  which  I  have  heard  urged  against  the  establishment  of  district 
courts,  that  it  would  be  in  effect  taking  the  courts  away  from  the  doors  of  the  creditors  to  a 
distant  part  of  the  country,  is  altogether  untenable.  At  present  a  fiat  executed  in  the  country, 
suppose,  for  instance,  at  Tamworth,  the  creditors  must  come  from  Birmingham,  from  litch- 
field,  from  Manchester,  and  from  neighbouring  towns,  and  they  must  come,  and  I  have  known 
that  they  have  done  so,  on  a  particular  day  and  at  a  particular  hour.  Now  the  advantage  to 
be  derived  from  having  district  courts  would  be  that  a  creditor,  whose  personal  attendance 
might  be  absolutely  necessary,  come  when  he  mighty  would  always  find  a  judge  in  attendance 
to  transact  business  and  to  answer  his  application ;  besides  the  proposed  arrangement  would  in 
no  way  interfere  with  the  present  practice  of  permitting  affidavits  to  be  sworn,  as  at  present, 
before  attomies,  who  are  masters  extra  in  the  country. 

2318.  So  that,  in  the  case  of  an  undisputed  debt,  a  creditor  living  in  Penzance  might  transmit 
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his  sworn  claim  to  the  judge  of  bankruptcy  residing  at  Exeter  for  one  penny  expense? — Pre-      Examinationt. 
cisely  so.  — — 

2319.  Chairman.— 1%  it  not  very  difficult  for  a  creditor  to  prove  an  act  of  bankruf)tcy    ^^'  '^^'  P««er. 
against  a  trader  who  is  unwilling  to  be  made  a  bankrupt  ? — It  is.  ^^^  Jtnoaiy,  1840. 

2320.  In  fact  there  is  no  act  of  bankruptcy  compulsory,  except  that  of  putting  a  man  in 
execution  ? — No ;  if  he  should  give  bail  to  get  rid  of  the  affidavit  filed  under  the  late  Act. 

2321.  Do  you  see  any  objection  to  this;  that  in  every  case  a  creditor  should  have  the  power 
of  summoning  his  debtor  before  a  judge  or  commissioner  in  bankruptcy,  and  should  examine 
that  debtor  upon  his  oath  whether  he  owes  the  debt,  and  if  the  debtor  admits  that  he  owes  the 
debt  and  cannot  pay  the  debt,  and  cannot  give  security  to  pay  it  within  a  reasonable  time,  that 
then  he  should  be  adjudicated  a  bankrupt;  and  that  if  he  denies  the  debt,  in  that  case  the 
summons  should  be  dismissed,  the  debtor  having  in  all  cases  the  power  of  saying  I  wish  to 

S've  up  my  property  for  the  benefit  of  the  creditors,  and  I  am  here  willing  to  submit  ? — I 
ink  that  is  almost  verbatim  my  own  plan,  and  what  I  stated  in  my  former  examination,  at 
which  I  had  not  the  honour  of  seeing  you  present,  with  this  exception,  that  I  cannot  make  up 
my  mind  to  extend  the  proposed  system  of  coercion  to  non-traders.  I  should  have  all  traders 
subject  to  it,  and  I  should  give  non-traders  the  right  to  come  and  say, "  Here  is  my  property^ 
divide  it  amongst  my  creditors,  and  give  me  a  discharge.*'  But  I  feel  a  difiSculty  in  extending 
the  system  to  non-traders.  At  present  it  is  a  privilege  a  non-trader  enjoys,  and  while  he 
declines  the  profits  of  trade,  I  think  he  should  be  exempt  from  laws  incident  to  traders. 

2322.  Have  you  any  further  suggestion  to  make  ? — I  should  like  to  correct  one  error  that 
I  fell  into  at  my  last  examination.  I  then  stated  that  the  expense  of  advertising  in  the  Gazette 
was  one-third  more  than  the  expense  of  advertising  in  the  newspapers ;  I  ought  to  have  stated 
in  the  "  country  newspapers ;"  for  I  find,  on  further  reference  to  my  vouchers,  that  the  rate  of 
advertising  in  the  Gazette  is,  upon  the  whole,  cheaper  than  that  of  the  principal  London  news- 
papers. 1  would  also  say  that  we  could  not  economise  very  much  in  reducing  the  advertise- 
ments, as  suggested  by  Sir.  Commissioner  Fonblanque,  for,  upon  consideration,  I  remember 
that  the  advertisement  of  the  adjudication  contains,  also,  a  notice  to  the  world  not  to  pay  or 
deliver  the  bankrupt's  effects  except  to  the  official  assignee  or  the  solicitor ;  and  this  we  could 
not  dispense  with.  I  would  mention  one  other  point.  I  think  that  the  allowance  to  the  mes- 
sengers in  respect  of  the  wages  paid  to  tlie  men  in  possession  of  the  bankrupt's  effects  is  hardly 
sufficient  to  secure  protection  to  the  property  committed  to  their  care.  When  we  consider  thie 
extent  of  property  under  the  control  of  these  men,  it  becomes  an  object  to  have  respectable 
men  in  possession,  and  men  whose  wages  shall  be  such  as  to  preserve  them  from  the  temptation 
to  accept  better  wa^es  from  the  bankrupt  to  fall  asleep  on  their  duty.  It  is  a  mistaken  economy 
to  cut  down  expenditure  of  this  description,  for  a  man  who  holds  possession  of  a  bankrupt's 
effects  undertakes  a  post  of  the  greatest  responsibility,  and  should  be  adequately  remunerated. 
There  is  one  other  point  which  hitherto  I  have  not  touched  upon,  viz.,  the  present  inadequate 
as  well  as  objectionable  mode  of  remunerating  the  country  commissioners.  One  example  will 
be  sufficient,  although  it  is  far  from  an  extreme  case.  In  a  fiat  executed  befoBB  the  Deal  list^ 
the  commissioners  are  obliged  to  travel  from  Margate,  Ramsgate,  and  from  Hythe.  Those 
who  are  solicitors  have  but  1/.  for  their  attendance,  no  matter  how  far  they  travel.  I  met 
these  gentlemen  a  few  days  ago,  and  I  found  that  one  of  them  was  obliged  to  pay  for  his 
travelling,  and  that,  too,  upon  the  most  economical  plan,  19^.  6c/.,  thus  spending  au  entire  day 
(for  what  can  be  done  after  travelling  46  miles  ?),  neglecting  his  own  business,  and  exposing 
himself  to  the  inclemency  of  the  weather  for  sixpence !  and  that  not  from  choice,  for  being 
summoned  he  is  bound  to  attend.  I  know  a  recent  case  where  the  present  system  of  practice 
among  country  commissioners  appears  sadly  deficient — I  travelled  a  distance  of  87  miles  to 
attend  the  bankrupt's  last  examination — ^the  commissioners,  every  one  of  them,  resided  at  a 
distance  of  more  than  12  miles  from  the  place  of  meeting — the  bankrupt  was  prepared  with 
his  accounts,  which  had  been  examined  and  certified  by  the  assignees — At  the  hour  of  meeting 
a  letter  was  received  to  announce  the  illness  of  one  of  the  quorum  commissioners,  and  as  the 
otha*  one  was  attending  his  duties  in  Westminster  Hall,  we  could  not  make  a  court,  and  were 
obliged  to  adjourn  the  meeting  to  a  future  day  for  the  chance  of  being  more  fortunate.  This 
will  entail  upon  either  the  estate  or  upon  the  poor  bankrupt,  out  of  his  allowance,  about  20/. 
The  quorum  commissioner  was  not  to  blame,  but  the  system  is  wretchedly  bad  and  requires 
amending.  I  omitted  to  notice  thia  in  the  proper  place,  and  also  the  fact  that  wherever  the 
quorum  commissioners  travel  seven  miles,  they  have  3/.  each  instead  of  2/.,  which  will  again 
very  considerably  swell  the  amount  of  fees  stated  by  the  secretary  of  bankrupts  to  be  after  the 
rate  of  a  certain  number  of  sittings  per  fiat.  I  would  also  add  that  the  service  of  the  affidavit 
on  the  trader,  to  which  I  refer  in  my  answer  to  question  31,  on  my  former  examination,  could 
not  and  ought  not,  invariably^  to  be  a  personal  service.  Whenever  the  man  had  absconded,  or 
left  his  residence  without  preparing;  for  his  trade  engagements,  I  would  give  the  judges  power 
to  say  what  mode  of  service  should  be  sufficient,  otherwise  the  whole  plan  mi^ht  be  defeated : 
for  a  man,  by  avoiding  the  personal  service,  could  never  be  brought  within  me  operation  of 
the  intended  law,  and  might  bid  defiance  to  his  creditors  whilst  he  was  spending  their  money. 
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Friday,  24th  January,  1840. 
Mr.  OOMMISSIONER  EVANS  ia  the  Chair. 


Mr,  Alexander  Brymer  Belcher  examined. 

Bztminations.*  2822*.  Chairman. — ^Yon  are  an  official  assignee  in  the  Court  of  Bankruptcy  t — I  am. 

^^  "2323.  Have  you  turned  in  your  mind  how  official  assignees  ought  to  be  remuucrated ; 

Mr.  Ateander      whether  it  ought  to  be  from  a  general  fund,  or  from  each  particular  eetate  ? — ^There is  a  doobt 
utjmw  Belcner.    j^uQugg^  ^g  as  to  what  "  a  general  fund**  means. 
84th  January,  1 840.      2324.  A  general  per  centage  on  all  the  property  brought  into  court  f — If  it  means  a  general 
contribution  of  all  the  official  assignees,  we  shouM  say  no. 

2325.  It  is  suggested  ^at  out  of  the  general  fund  whidi  comes  into  court  there  should  be  a 
proportion  given  to  each^  and  then  an  additional  commission  for  discovering  frauds  and  so  on  ? 
—If  it  means  the  putting  into  hotchpot  all  the  general  gains  of  the  assignees,  we  shoukl 
say  not 

2326.  It  means  that  the  commission  on  property  riiall  fo  into  a  general  fisnd,  and  die  com- 
mission on  debts  shall  go  to  each  assignee  specifically  7 — f  should  raject  to  that,  and  so  wouU 
all  the  official  assignees.     It  would  be  a  tax  on  industry. 

2327.  Mr.  Commissioner  Law. — The  d^s  collected  are  generaUr  the  fhiits  of  infividiial 
industry  ? — Yes ;  but  I  maintain  also  that  property  is  sometimes,  for  I  have  collected  proper^ 
last  year  to  the  amount  of  three  times  my  gross  commissions,  and  which  would  not  have  come 
to  the  estate  in  a  j^neral  way  under  one  estate.  I  obtained  a  policy  of  2,00Q(  ifbich  the 
solicitor  to  the  assignees  hdd  against  me. 

2828.  What  do  you  mean  by  the  solicitor  to  the  assiniees  holding  it  agrinst  you? — ^He 
dumed  to  have  a  Hen  upon  it,  and  if  he  had  consulted  omy  Ae  creditors*  assignees,  he  would 
have  been  allowed  the  lien.    He  was  his  own  adviser  as  the  holder  of  that  security. 

2329.  Was  it  not  a  matter  of  course  to  bring  such  a  paper  befbre  the  commissioners  ? — I  do 
not  know :  I  think  it  would  have  escaped  investigation. 

2330.  Mr.  Commissioner  Fonblanque. — If  the  fixed  salary  is  to  be  from  a  fund,  inde- 
pendently of  the  exertions  of  the  official  assignees^  have  you  any  objection  to  put  being  by 
salary  and  part  by  commission? — I  would  rather  not  myself,  individually ;  bat  1  am  the  omj 
dissentient  of  the  official  assignees  on  that  point 

2331.  The  rest  wish  to  have  a  portion  of^  fixed  salary? — They  do ;  from  any  fund  but  one 
created  by  themselves. 

2332.  Chairman. — ^They  object  to  a  general  fund?— Yes;  all  of  us  da  It  would  be  a  tax 
on  industry  and  on  capital ;  because,  if  I  exert  m vself  more,  and  employ  more  clerks,  to  get 
in  an  estate,  in  the  same  proportion  I  am  mulct  of  a  proportion  in  order  to  pay  another. 

2333.  Mr.  Commissioner  Law. — ^Do  you  think  that  your  expenses  are  much  affected  by 
your  activity  as  to  getting  in  any  other  property  besides  that  of  debts^? — ^Yes ;  I  should  say 
that  they  are.  Property  is  very  often  witnheld  from  an  estate  when,  by  vigilance  and  investi- 
gatioDy  we  have  got  it  for  the  creditors. 

2334.  You  have  instanced  a  case  where  yotirself,  as  official  assignee,  were  the  cause  of  pro- 
duciiig  property  which  other  assignees  probably  would  not  have  produced,  but  you  admit  a 
great  distinction,  probably  as  a  general  point,  between  debts  and  other  property,  with  regard 
to  its  dependence  upon  the  activity  of  the  official  assignee  ? — ^To  a  certain  extent  the  activity  of 
the  official  assignee  cannot  do  much  as  regards  the  realizing  of  the  bankrupt's  property,  such 
as  stock  in  trade,  &c. 

2335.  You  admit  a  great  difference  between  the  dependence  which  there  is  upon  the  activity 
of  an  official  assignee  as  to  getting  in  debts  and  as  to  realizing  other  species  of  property? — ^1 
should  say  not  a  great  deal,  out  there  is  rather  a  preponderance  on  the  side  of  book  debts. 

2336.  Is  not  the  ordinary  business  of  selling  property  the  business  of  the  creditors' assignee 
rather  than  of  the  official  assignee  ? — ^Yes ;  but  we  constantly  obtain  property  not  delivered  up 
by  the  bankrupt  to  his  assignees;  and  being  consulted  on  the  sale  of  stocks,  we  are  a  check 
there  also.  I  can  mention  another  case  in  which  I  had  a  fair  chance  of  obtaining  an  estate  in 
Scotland  of  1,500Z.  against  the  solicitor  to  the  assignees  of  the  estate.  A  Court  of  Equity  de- 
clared that  there  was  no  equitable  lien  on  a  real  estate  in  Scotland ;  the  Liord  Chancellor  has 
reversed  that  decision  of  the  Court  of  Review  last  week,  but  still  it  is  pending. 

2337.  If  there  is  a  distinction  which  is  sufficient,  would  not  the  official  assignee  be  suf- 
ficiently protected  by  giving  the  commissioners  the  power  of  special  extra  remuneration  to 
him  where  property,  not  being  debts,  was  recovered  by  his  active  interference  ? — I  should  say 
yes,  if  any  scale  o(  quantum  meruit  could  be  devised. 

2338.  Chairman. — Is  it  not  possible  that  an  official  assignee  may  in  the  course  of  a  year 
not  get  sufficient  by  his  commissions,  with  all  his  industry,  to  pay  his  office  expenses  r — I 
think  that  is  possible, 

2339.  Do  you  think  that  is  a  proper  state  of  things;  that  a  man  who  is  handling  thousands 
should  not  have  the  means  of  paying  his  office  expenses? — I  think  that  is  not  proper. 

2340.  How  is  that  to  be  avoided,  unless,  to  a  certain  extent,  you  are  paid  by  a  fixed  salary 
out  of  a  general  fund  ? — I  have  suggested  that  we  should  have  a  quantum  meruit  on  those 
estates  on  which  there  are  no  assets,  by  a  payment  from  the  fund  in  court. 
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3341.  Wmild  it  not  be  an  estnofsiktarj  thiaft  to  make  eatauta  diat  hme  assets  paj  a 
qmamfmm  meruit  on  those  which  hare  none  ? — I  do  not  propose  it  on  the  estates  where  taere  ALi^^d» 

^are  assets,  but  out  of  the  interest  arising  from  Ae  fund  in  court.    We  are  the  only  officers  whaa     ^S^uthSSSp. 
do notparticipate  in  that  fand.  aSjMnsMLlMk- 

2942.  Mr.  Commissioner  Lam. — ^What  is  your  opinion  of  this:  that,  as  to  diebts^  eadi  *«w^ «■■>«>*'"•- 
oflfeial  assignee  should  have  a  certain  per  centage  in  all  cases;  diat,  on  other  property,  thoe 
should  be  a  commission,  the  commissioners  fixing  that  at  the  commencement  of  each  year,,  ac- 
cording to  the  experience  of  the  past ;  and  that,  in  addition  to  that,  the  commissionea^  should 
have  the  power  to  award  a  special  remuneration  extra  when  merited  ? — ^I  should  have  no  ob- 
jection to  that,  if  it  could  be  accomplished. 

2843.  Mr.  ElUsi — ^Are  you  to  be  imderstood  to  say^  that  in  some  instances  the  official  as* 
signees  have  not  derived  sufficient  remuneration  to  pay  their  rent,  taxes,  and  clerks? — No ;  I 
m^  say  that  is  possible.  I  know  one  official  assignee  who,  at  the  commencement,  bad  not 
sufficient  to  pay  his  clerks,  but  that  has  come  round  again. 

2344.  Do  the  official  aasignees  reside  in  various  parts  of  London? — Yes. 

2345.  Is  it  the  case  that  a  solicitor  or  trade  assignee  desiring  to  see  an  official  assignee, 
must  go  to  his  residence,  unless  he  should  come  into  this  court  at  the  moment  he  may  happen 
to  be  there  on  any  other  business  ? — ^They  have  all  offices  close  round ;  as  close  as  they  can 
get.  Our  object*  is  to  be  close  at  hand,  because  the  commissioners  send  for  us  at  an 
instant. 

2346.  Are  they  all  within  a  quarter  of  a  mile? — Yes ;  within  a  few  hundred  yards.  Pins- 
bury-square  is  the  extreme. 

2347.  Do  you  not  think  it  would  be  a  ^reat  public  convenience,  and  diminish  also  some  of 
the  expenses  to  the  assignees,  if  one  large  building,  hired  and  paid  for,  lighted  and  warmed,  at 
the  public  expense,  were  appropriated  for  the  performance  of  the  public  duties  of  the  official 
assignees  and  their  clerks— say  a  large  room,  such  as  the  long  room  at  the  Custom-house,  or 
any  other  which  might  be  found  in  this  neighbourhood  ;  and  would  not  such  a  building,  and 
the  &ct  that  the  parties  are  all  to  be  found  under  the  same  roof,  be  a  great  public  convenience  ? 
•^I  do  not  think  it  would,  any  more  than  if  all  the  solicitors  in  London  were  under  the  same 
roof.     We  have  all  our  own  nats. 

2348.  If  all  the  solicitors  in  London  were  under  the  same  roof,  would  not  that  be  productive 
of  great  public  convenience  ?*— *It  might  be  so ;  but  I  do  not  see  any  great  benefit :  it  would  be 
attended  with  some  inconvenience  and  great  expense. 

2349.  The  question  is  incorporated  with  the  propriety  of  allowing  them  to  carry  on  their 
business  in  apartments,  rent  and  tax  free,  warmed  and  lighted  ? — ^The  official  assignees,  I  have 
no  doubt,  would  be  glad  of  any  such  provision ;  but  as  to  a  long  room,  that  would  not  answer 
the  purpose :  our  business  requires  the  greatest  privacy. 

2350.  The  question  does  not  suppose  that  the  whole  business  can  be  carried  on  in  the  same 
room,  but  in  a  building  having  accommodation  for  all  the  official  assignees  and  their  clerks  in 
separate  apartments. '  Do  you  not  think  that  would  be  attended  with  great  convenience  ? — I 
think  it  might,  but  not  so  great  to  the  public  as  may  be  imagined. 

2351.  Mr,  Commissioner  Fonblanque. — If  such  building  can  be  had  immediately  adjacent 
to  this  building,  would  it  not  be  productive  of  great  convenience? — I  think  it  might;  but, 
having  had  some  very  heavy  bankruptcies,  I  never  had  any  complaint  of  the  attendance  being 
at  my  office ;  the  complaint  is  that  we  do  not  go  to  the  solicitor's  office,  and  that  would  be 
equally  felt  if  our  offices  were  in  the  Court  of  Bankruptcy;  they  say  they  would  rather  remain 
at  home. 

2352.  Do  you  think  any  benefit  would  arise  from  a  regulation  that  all  dividends  should  be 
p^  by  the  accountant  in  bankruptcy  instead  of  the  official  assignees  ? — I  think  the  greatest 
moonvenience ;  I  should  say  it  would  be  utterly  impracticable ;  my  weekly  payments  convince 
me  of  it. 

2353.  Mr.  Ellis. — ^Do  you  think  there  is  any  greater  difficulty  in  arriving  at  a  clear  and 
satisfactory  statement  of  all  the  receipts  and  payments  in  all  the  various  bankruptcies  brought 
before  all  the  assignees,  and  coming  to  a  complete  and  final  balance,  so  as  to  show  on  each 
estate  the  receipts  and  payments,  than  there  would  be  in  the  case  of  a  large  commercial  house 
in  which  pajrments  to  the  extent  of  a  million  sterling  per  annum  are  made  to  balance  accu- 
rately, those  payments  and  receipts  amounting  to  many  thousands  per  diem  ? — None  whatever ; 
as  regards  the  receipts  and  payments  in  bankruptcy  there  is  no  difficulty  in  having  it  as  com- 
plete. I  keep  my  books  on  the  same  principle  and  with, the  same  correctness  as  I  did  when 
my  receipts  and  payments  were  many  thousands  a-month  ;  my  books  will  balance  to  the 
eighteenth  part  of  a  fraction. 

2354.  Do  you  conceive  there  would  be  any  difficulty  in  paying  and  disbursing  all  sums 
through  one  general  accountant,  who  should  be  answerable  to  the  official  assignee  on  each 
general  estate,  the  books  of  both  the  official  assignee  and  that  accountant  being  made  to 

agree;  the  question  alluding  to  general  payments  and  receipts,  and  the  dividends  as  well? 

As  regards  the  dividend  part  of  the  business,  I  consider  it  impracticable  ;  and  as  to  general 
receipts  and  payments,  I  not  only  think  it  impracticable,  but  that  it  would  be  a  complete  bar 
to  the  beneficial  working  of  bankrupts'  estates. 

2355.  Will  you  state  your  reasons  for  preferring  the  payment  through  the  official  assignee  ? 
—It  is  utterly  impossible  in  the  payment  of  dividends  to  communicate  to  others  the  shades 
and  shadows  of  doubts  which  exist  as  to  a  particular  dividend.  The  official  assignee  is  present 
when  the  debt  is  proved,  he  knows  the  doubts,  and  it  continually  occurs  that  tne  suspicion  is 
found  to  be  warranted,  and  I  am  enabled  to  stop  or  diminish  the  dividend.  I  find  that  on 
reference  to  the  proceedings  which  the  accountant  will  be  obliged  to  have,  and  which  he 
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Examinations.       cannot^  for  they  are  documents  in  my  oflSce,  that  the  creditor  who  has  proved  held  securities 
--—  which  have  been  satisfied  in  whole  or  to  a  certain  extent,  acoording  to  the  ordinary  practice. 

^  BmM*^  1  h'       '^  ^  referred  it  back  to  the  accountant  in  bankruptcy  that  creditor,  Dcrhaps,  would  have  to  danoe 
«jtiiT  ^     '    ^^c'^wards  and  forwards  four  or  five  times  before  hie  gets  paid.     1  say  there  is  your  checks 

34U1  January,  1840.  y^^  ^^  ^^^  entitled  to  the  whole,  but  if  you  will  give  me  the  balance  I  will  carry  it  back  to 
the  credit  of  the  estate.  It  would  be  impossible  to  communicate  to  the  accountant  in  bank- 
ruptcy the  doubts  affecting  every  dividend  check.  I  have  hundreds  of  proceeding  in  my 
office  under  commissioners,  any  one  of  which  every  Wednesday  is  liable  to  be  referred  to. 

2356.  You  never  pay  money  till  you  are  perfectly  satisfied? — No. 

2357.  It  is  not  proposed  that  the  accountant  shall  be  possessed  of  any  doubts  which  may 
have  been  settled  by  subsequent  inquiry,  but  that  he  should  pay  the  money  on  receiving  your 
order  so  to  do  ? — That  is  done  now. 

2358.  What  difference  could  there  be  between  the  accountant  paving  the  amount  or  your 
paying  the  money  through  your  bankers  ? — ^They  are  not  paid  through  my  bankers ;  the 
cheques  are  all  arranged  by  me  and  signed  by  the  accountant  in  bankruptcy,  and  then  ha^ed 
over  to  me  at  my  disposal,  and  are  paid  out  of  a  fund  at  the  bank  over  which  the  accountant 
in  bankruptcy  and  not  the  official  assignee  has  sole  control. 

2359.  Mr,  Commissioner  Law. — Is  there  much  for  the  accountant  to  do  in  the  alteration 
of  cheques  upon  your  representation  ? — No,  I  avoid  it  by  that  means  as  a  convenience  to  the 
public.  I  give  the  party  the  whole  cheque  for  the  amount  for  which  it  is  drawn  and  receive 
back  the  bsdance,  and  carry  it  to  the  account  of  the  estate. 

2360.  Is  there  much  done  in  that  way  ? — A  good  deal. 

2361.  A  cheque,  when  once  drawn,  is  never  altered? — No>  that  cannot  be  done,  except  by 
a  commissioner's  certificate,  and  a  memorandum  to  the  account  in  bankruptcy  to  cancel  that 
cheque  and  draw  another,  which  would  be  a  very  tedious  business  to  the  creditor. 

2o62.  That  would  be  a  more  formal  business  than  the  mode  you  speak  of  ?— It  would ; 
but  a  greater  inconvenience  to  the  public. 

2363.  Mr.  Ellis. — Who  possesses  the  funds  after  they  are  received,  and  before  a  dividend 
is  made  ? — They  never  are  m  our  hands  at  all.  There  are  two  accounts,  the  general  account 
and  the  dividend  account;  and  when  we  have  made  dividends,  certain  certificates  are  pre- 
pared, the  orders  of  transfer  are  made,  we  carry  them  down  to  the  accountant  in  bankruptcy, 
and  he  carries  the  amount  so  ordered  from  his  general  account  to  the  dividend  account  in  the 
bank.    We  never  see  the  money  after  it  is  paid  in. 

2364.  Mr,  Commissioner  Late. — Do  you  know  whether  the  accountant  from  time  to  time 
receives  the  drafts  back  from  the  Bank  of  England,  and  examines  them  1 — He  does. 

2365.  Is  there  anything  marked  upon  the  cheque  where  you  have  taken  some  part  of  it 
back,  paying  less  than  the  whole — anything  signified  by  you  on  the  cheque? — No,  nothing 
whatever. 

2366.  Then  the  reporting  of  it  depends  entirely  upon  yourself? — Upon  the  official 
assignee. 

2367.  Then  that  part  of  the  business  b  without  check  ? — It  is. 

2368.  So  far  it  is  a  defective  process  ? — Yes,  it  is,  certainly  ;  there  is  a  great  deal  that 
must  be  left  to  our  integrity. 

2369.  There  would  be  a  check  upon  what  you  have  just  alluded  to,  if  the  cheque  was  to  be 
drawn  by  you  in  the  first  instance,  and  by  the  accountant  in  the  second  ? — ^The  accountant,  I 
presume,  would  do  nothing  whatever ;  he  would  either  pay  the  cheque,  or  not  pay  it;  if  there 
was  a  veto  upon  it  for  any  portion  of  the  cheque,  I  presume  he  would  stop  it  altogether,  and 
let  the  creditor  settle  the  matter  with  the  commissioner. 

2370.  At  present  he  draws  a  cheque  for  every  debt  proved :  how  soon  is  that  afl^r  the 
meeting  ? — As  soon  as  we  can  get  tne  dividend  list  in  from  the  solicitor,  the  cheques  are 
drawn,  and  the  amount  is  earned  over  by  order  of  the  commissioner.  When  the  accountant 
in  bankruptcy  is  satisfied  that  the  cheques  are  correct  and  agree  with  the  list,  he  signs  them 
and  delivers  them  back  to  us. 

2371.  Mr.  Commissioner  Fonblanque. — ^The  strictly  regular  course  in  such  a  case  would 
be  to  bring  the  cheque  to  the  commissioners,  and  obtain  the  commissioners'  order  to  the 
Accountant-General  to  cancel  that  cheque,  and  to  issue  another  for  the  reduced  sum  ? — Yes, 
and  that  was  originally  done,  and  the  orders  upon  it  were  extremely  troublesome  and  volu- 
minous, and  put  the  creditors  to  a  great  degree  of  delay  and  trouble. 

2372.  Mr.  Commissioner  Law. — Without  doing  that,  it  might  be  a  more  correct  practice 
for  you  to  indorse  upon  the  cheque  that  it  required  reducing,  and  that  thereupon  the 
accountant  should  give  a  fresh  one  for  the  sum  then  approved  ?— Whether  he  would  be  satis- 
fied with  that  is  a  different  point;  that  would  be  an  additional  check  certainly. 

2373.  And  the  creditor  could  hardly  complain  of  the  additional  trouble  in  a  case  where  his 
own  transactions  had  undergone  a  change  by  his  partial  payment  from  another  sourcej — I 
have  generally  seen  the  greatest  satisfaction  on  the  part  of  the  creditor  at  being  able  to  get  his 
cheque  in  that  mode. 

2o74.  Mr.  Commissioner  Fonblanque. — In  every  such  case  of  a  reduction  of  dividend  would 
it  not  be  necessary  to  reduce  the  proof  either  by  consent  or  otherwise  ? — Yes. 

2375.  For  that  you  must  go  to  the  commissioner  ? — Yes. 

2376.  Would  it  not  be  as  easy,  therefore,  to  go  to  the  commissioner  in  the  first  instance  ? — 
The  reduction  of  the  proof  is  at  a  general  meeting. 

2377.  The  consent  which  goes  to  the  reduction  of  the  dividend  would  also  go  to  the  reduc- 
tion of  the  proof  on  the  proceedings  ? — Yes. 

2378.  That  consent  would  give  the  commissioners  a  control  upon  the  payment? — Yes. 
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The  matter  is  always  set  right  at  each  ensuing  dividend,  when  the  proofs  are  reduced,  and      Examloations. 
the  future  cheques  drawn  for  the  less  amount.  

2379.  Mr.  Commissioner  Law. — ^The  reduction  of  proof  is  quite  a  formal  matter.     If  you    ^''  '^^^If' 
exhibit  the  creditors'  receipt  for  a  less  sum  than  he  had  proved,  would  you  not  think  that  suf-     °^^^^  Belcher, 
ficient  without  more? — I  think  it  might  be  (simplified  very  much,  but  the  process  we  at  24th  Januaiy,  1840. 
present  have  to  go  through  is  a  very  tedious  one,  and  delays  the  creditor. 

2380.  Do  you  think  that  anything  would  be  necessary  to  alter  the  proof  further  than  the 
production  of  the  creditors'  receipt  ? — That  is  a  subsequent  proceeding.  I  am  now  referring 
to  the  alteration  of  the  cheque ;  it  was  done  precisely  in  that  way,  put  it  was  exceedingly 
tedious,  and  the  creditors  used  to  complain  of  it,  and  we  took  this  mode  in  consequence. 

2381.  Mr.  Commissioner  Fonblanque. — If  the  official  assignees  were  all  under  the  same 
roof  there  would  be  easy  access  to  get  that  done  ? — Yes,  certainly. 

2382.  Have  you  had  much  experience  in  summoning  debtors  ? — Yes. 

2383.  Do  you  think  the  process  beneficial  ? — ^Very  much  so. 

2384.  Do  you  find  that  debtors  generally  pay  when  they  are  brought  up ;  do  they  admit  or 
deny  their  debt  generally  when  summoned  r — I  have  no  hesitation  in  saying  that  many  actions 
and  many  difficulties  are  avoided  by  bringing  the  debtor  before  the  commissioners.  I  have 
collected  some  thousand  of  debts  generally  by  the  first,  second,  or  third  letter,  and  ultimately 
by  a  summons  before  the  commissioner.  When  they  have  been  summoned  they  have  either 
paid  in  fiill  or  offered  an  inadequate  amount ;  in  the  latter  case  the  matter  by  the  conmiis- 
sioners'  discretion  has  been  placed  in  the  hands  of  the  solicitor.  In  some  hundreds  of  such 
cases  I  never  was  advised  to  bring  an  action,  and  although  I  have  received  sums  from  debtors 
through  solicitors,  I  do  not  remember  ever  receiving  one  farthing  more  than  was  offered  to 
the  commissioner  under  his  summons. 

2385.  Chairman. — You  were  formerly  in  trade  yourself? — Yes. 

2386.  Is  it  not  generally  considered  a  very  great  difficulty  in  the  trading  world  that  there 
is  no  compelling  a  man  to  commit  an  act  of  bankruptcy,  though  he  may  be  insolvent,  until 

Seat  expense  is  incurred,  and  great  delay  ? — I  am  not  able  to  give  much  information  upon 
at  subject  never  having  had  occasion  to  resort  to  the  Court  of  Bankruptcy. 

[The  Witness  withdrewJ\ 

Mr.  William  Dickenson,  examined. 

2387.  Chairman. — You  are  a  warehouseman  in  Mumford-court,  Milk-street  ? — I  am.  I  Mr.  Williaiii 
2368.  Have  you  any  suggestions  to  offer  to  the  commissioners  ? — I  beg  to  offer  certain         Dickenion. 

suggestions  on  the  present  condition  of  insolvents,  with  the  view  to  suggest  a  plan  for 
remedying  the  evils  to  which  they  are  at  present  subjected.    Under  the  Insolvent  Act,  as  well  « 

as  a  fiat  of  bankruptcy,  it  is  well  known  that  to  convert  the  effects  of  the  insolvent  or  bank- 
rupt into  cash,  is  attended  with  very  considerable  expenses,  and  generally  an  immense 
sacrifice  of  the  property,  which  very  seldom  realizes  to  the  creditors  more  than  one  half  of 
its  real  value,  in  addition  to  the  total  ruin  of  the  business  and  prospects  of  the  party.  I 
would  therefore  propose,  as  a  remedy  for  these  evils,  that  an  individual  in  embarrassment 
might  place  his  affairs  in  the  hands  .of  two  or  more  of  his  principal  creditors,  as  may  be 
agreed  upon  at  a  meeting  or  otherwise,  he  committing  an  act  of  bankruptcy,  and  placing 
himself  fully  at  their  disposal,  so  as  to  enable  them,  by  agency  or  otherwise,  to  fully  investi- 

Site  his  affairs  in  all  respects  the  same  as  if  a  fiat  of  bankruptcy  had  been  issued,  of  which 
ey  can  if  necessary  avail  themselves ;  and  when  an  insolvent  has  so  entirely  placed  his 
affairs  in  the  hands  of  his  creditors,  so  that  a  full  and  satisfactory  investigation  may  be  - 
accomplished,  that  he  shall  have,  till  the  next  meeting  of  creditors,*  protection  from  all  legal 
proceedings,  and  permission  by  them  to  carry  on  his  business  under  their  superintendence, 
such  protection  to  be  extended  till  they  can  have  laid  the  state  of  his  affairs  before  a  second 
meeting  of  his  creditors,  at  which  meeting  he  shall  be  permitted  to  offer  a  composition;  that^ 
if  this  be  accepted  by  a  majority  of  those  present,  the  insolvent  shall  have  such  a  further 
extension  of  time  as  the  meeting  may  deem  proper,  so  as  to  enable  him  to  obtain  the  con- 
currence of  the  remainder  of  his  creditors ;  and  providing  he  secures  the  signatures  of  four- 
fifths  of  them  in  number  and  value,  such  act  shall  be  binding  upon  the  remaining  creditors  in 
all  respects  as  if  their  signatures  had  been  obtained ;  all  expenses  incurred  in  effecting  such 
settlement  to  be  borne  and  paid  out  of  the  insolvent's  estate.  It  should  be  further  provided, 
if  necessary,  that,  in  the  event  of  the  insolvent  not  being  able  to  procure  sufficient  and  satis- 
factory security  for  the  amount  of  the  composition  required,  or  should  fell  in  obtaining  the 
requisite  number  of  signatures,  any  two  or  more  of  the  creditors  may  call  a  third  meeting, 
at  ^ich  period  the  legal  protection  heretofore  granted  to  him  shall  cease,  and  he  shedl 
become  liable  to  any  legal  process  the  same  as  he  was  prior  to  the  above-mentioned  arrange- 
ment, and  any  of  tne  creditors  may  proceed  with  the  fiat  of  bankruptcy  or  such  other  legal 
proceedings  as  they  think  proper,  the  same  in  all  respects  as  if  the  above  mode  of  settlement 
had  not  been  contemplated.  And  in  case  the  attempt  to  effect  a  settlement  in  the  manner  I 
have  before-mentioned  shall  fail,  all  the  creditors  of  the  estate  shall  be  liable  to  the  expenses 
incurred,  and  shall  pay  the  same  rateably  in  proportion  to  the  amount  of  their  respective 
debts.  The  right  of  this  principle  is  precisely  the  same  as  that  which  is  now  the  law  in 
reference  to  a  bankrupt's  certificate,  as  it  is  well  known  that  if  such  a  certificate  depended  on 
the  signatures  of  the  whole  of  the  creditors  it  would  scarcely  ever  be  obtained,  and  that 
would  no  doubt  frustrate  the  ends  of  justice,  as  well  as  greatly  increase  the  power  of 
oppression.  Under  these  views  I  humbly  submit,  that  it  would  be  greatly  for  the  benefit  of 
the  trading  community  in  general,  if  the  above  clauses  were  embodied  in  any  act  that  may 
be  passed  for  the  further  alteration  or  improvement  of  the  insolvent  or  bankrupt  laws.    I 


Digitized  by 


Google 


Mr.WUHuB 

DietoiKWfc 

d41hJaiMiir3F,1840. 


28ft  MINUTES  ^  EVIDENCK  taken  befare  the  COMMISSIONERS 

should  wish  to  make  a  remark  or  two  from  my  expmence,  which  has  been  of  course  con- 
siderable, for  I  have  been  from  20  to  30  years  in  business ;  I  have  generally  found  venr  great 
difficulty  in  prevailing  upon  some  of  tlie  creditors  to  allow  a  composition,  under  whatever 
favourable  circumstances  it  had  been  offered,  from  the  simple  circumstance  that  there  ave 
houses  in  the  trade  who  have  generally  set  their  faces  agamst  it,  in  hopes  of  gaining  the 
whole  amount  by  avoiding  the  arrangement;  l^is  I  consider  is  the  cause  why  so  many' 
individuals  have  been  obliged  to  take  the  benefit  of  the  Insolvent  Debtors*  Act,  and  I  firmly 
believe,  that  were  an  arrangement  of  this  kind  carried  into  effect,  it  would  at  least  prevent 
one-third  of  the  present  number  from  taking  the  benefit  of  that  Act  I  further  beg  to  suggest 
that,  as  to  a  number  of  those  who  are  placed  in  insolvent  circumstances,  if  they  had  an 
opportunity  of  placing  their  affairs  before  their  creditors,  bein^  subject  to  committing  an  act 
of  bankruptcy,  it  would  prevent  a  great  deal  of  fraud,  which  is  now  practised  upon  creditors 
in  general,  as  they  are  obliged,  in  expectation  of  heavy  law  expenses  and  expenses  arising 
from  insolvency,  I  have  no  doubt,  frequently  to  keep  back  a  considerable  portion,  or  some 
portion,  of  their  property,  to  enable  them  to  complete  such  arrangements,  which  in  this  case 
would  be  entirely  unnecessary.  The  conmiissioners  will  perceive  there  is  no  guard  thrown- 
round  the  insolvent,  but  really  an  advanta^  given  to  the  creditor,  because  he  can  put  an 
individual  into  the  Gazette,  as  a  party  is  oblig^  to  admit  an  act  of  bankruptcy  before  any 
leniency  can  be  shown  to  him  at  all,  so  that  the  creditors  have  all  the  powers  they  can 
possibly  possess  over  his  afiairs.  There  is  no  specific  time  for  meetings,  so  that  the  creditors 
might  call  a  meeting  at  any  time,  a  fiat  in  bankruptcy  might  be  got,  and  there  would  be  no 
hindrance  to  the  execution  of  the  commission.  It  will  alM»  be  of  great  benefit  to  the  debtor, 
inasmuch  as  an  insolvent,  being  upright  with  his  creditors,  may,  provided  he  concurs  in  the 
arrangement  pointed  out  to  him,  have  an  opportunity  of  carrying  on  his  afiairs,  which  is  now 
generally  impossible,  not  being  able  to  obtain  the  consent  of  the  whole  of  his  creditors,  which 
prevents  the  friends  of  a  ckbtor  coming  forward  to  assist  him,  because  they  never  know  what 
will  be  the  end  of  it.  If  but  four-fiftns  in  number  and  value  were  required,  I  have  no' doubt 
that  business  frequently  might  be  carried  en  with  modi  greater  wlvantage;  the  parties 
might  have  an  opportunity  of  paying  up  the  balance  of  what  the  deficiency  might  be,  for 
they  would  have  sdl  the  benefit  of  the  estate.  Under  the  present  system  an  individual 
mi^ht  be  in  unfortunate  circumstances ;  if  he  owes  30,000/.  and  he  has  25,000/.  to  pay  it 
with,  it  is  scarcely  possible,  \inder  an  act  of  bankruptcy,  that  the  creditors  can  realize  more 
than  12,000/. ;  before  this  he  was  but  5,000/.  deficient,  but  now  he  is  18,000/.,  so  that 
looking  at  it  as  an  act  of  honour  in  the  individual,  is  it  right  he  should  pay  the  18,000/.  or 
the  5,000/.,  for  the  5,000/.  was  the  amount  of  his  deficiency  at  the  time  of  his  mii&rtuiM^ 
but  now,  entirely  from  the  way  in  which  the  settlement  is  made,  the  deficiency  is  increased 
to  18,000/.,  so  that  it  is  quite  appaliine  to  parties  attempting  to  recover  themselves;  the 
larger  the  amount  the  greater  the  diffictdty.  If  a  party  owes  50,000/.,  and  he  has  40,000£. 
to  pay,  if  he  goes  into  uie  Gasette  that  40,000/.  probably  will  not  realize  more  than  20,000/. 
On  the  plan  of  settlement  now  proposed,  supposing  it  carried  into  effi?ct,  the  creditors  see  all 
transactimis  of  the  party  apfdying  for  assistance  from  others ;  they  know  what  kind  of  assist-x 
aiice  is  necessary;  if  he  offers  15^.  they  know  at  once  the  amount  required,  and  the  situarioo 
in  which  he  is,  and  the  party  knows  what  he  has  to  make  up  and  what  he  is  really  and  fairiy 
bound  to  pay  ae  an  honourable  man  to  his  creditors;  but  on  the  other  plan  it  is  a  very 
doubtful  position*  If  an  individual  was  placed  in  those  circumstances,  and  his  creditors 
thought  it  proper  to  put  him  into  the  Grazette,  and  he  ofiered  them  goods  and  effects  which,  at 
prime  cost,  would  be  30,000/.  to  pay  40,0(X)/.  with,  is  it  proper,  if  that  be  reduced  in  the- 
administrfl^on  to  15,000/.,  that  he  should  pay  that  15,000/.  in  addition  to  the  10,000/.  I  da 
not  see  the  propriety  of  a  man  ever  being  placed  in  that  situation :  I  mean  to  say,  if  the  nun 
had  positively  the  means,  and  if  he  was  not  the  cause  of  his  own  bankruptcy,  I  do  not  soe 
why  he  ought  to  have  to  pay  that  difference  actually  lost  to  the  estate.  I  trust  these  sug^ 
gestions  will  receive  the  consideration  of  the  conmiissionerB,  as  I  firmly  beUeve  they  will,  if 
adopted,  relieve  the  Insolvent  Debtors*  Court  of  at  least  one*third  of  the  present  number  who 
take  the  advantage  of  it 

2389.  Mr,  EUiM. — Do  not  the  greater  number,  generally  speaking,  of  such  estates  as  that 
you  speak  of  pass  through  the  Insolvent  Debtors'  Court,  and  not  the  Bankruptcy  Court  ? — I 
speak  of  the  Bankruptcy  Court  in  every  thing  I  have  said,  but  I  was  about  to  say,  with 
reference  to  the  Insolvency  Court,  I  am  quite  sure  one-third  of  the  present  number  who  take 
advantage  of  it  are  those  who  cannot  get  through  vnth  a  composition ;  they  are  harassed  to 
the  very  last  by  those  who  hope  to  get  more,  as  there  are  some  houses  who  rarely  come  into 
any  arrangement  I  think  it  wrong  that  any  one  in  business  should  not  take  their  proportion 
of  the  loss. 

2390.  You  would  suggest  that,  where  a  certain  number,  say  four-fifths,  agree  to  receive  a 
certain  composition,  the  rest  of  Uie  creditOTS  shall  be  bound  to  come  into  that  arreuigement, 
and  not  be  permitted  to  lie  by  for  the  purpose  of  exacting  20^.  in  the  pound,  because  they 
know  the  majority  desire  the  arrangement  to  take  place  ? — -Precisely. 

2391.  You  think  it  would  be  a  great  benefit  to  debtors  generally,  if  such  an  arrangement 
were  given  to  the  Court  of  Bankruptcy,  and  that  that  court  should  have  a  control  over  the 
whole  estate  ? — 1  do. 

2392^  Mr  Commissioner  Law. — Have  you  been  supposing  that  the  prooe^  which  you 
recommend  should  be  ^cecuted  under  the  Court  erf  Bankruptcy? — Yes,  1  have,  I  mean  that 
which  I  have  expressed  to  refer  to  the  Court  of  Bankruptcy. 

2393.  Chairman, — You  would  recommend  that  the  creditors  should  have  the  power  you 
have  ^tated^  of  making  this  an  act  of  bankruptcy,  and  then  that  any  creditors  who  wished  to- 
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examin*  into  it^  should  have  the*power  to  briQg  the  debtor  befoie  the  Court  of  Bankruptcy^  to       Examinaticms. 
declare  the  whole  of  the  circumstances? — Yes,  in  any  way  in  which  it  is  thought  proper  to.  «m:.^ 

make  that  investigation.  -     wJ^S* 

2394.  Mr.  Commissioner  "Lone. — ^Do  you  not  think  you  have  rather  overrated  the  expenses  .,...»  \^.^ 
of  a  bankruptcy? — No,  I  do  not,  indeed;  I  refer  not  to  the  expenses  of  the  bankruptcy,  but            anuaqr, 
the  loss  upon  the  stock,  and  so  on. 

2395.  The  loss  created  by  the  sudden  pulling  up  of  the  trader? — ^Yes,  and  upon  the 
premises,  and  upon  everything  he  has. 

23%.  Then,  ](^erhap8,  you  wish  to  express  this  opinion,  that,  in  estimating  what  proportion 
of  his  debts  a  man  has  paid,  you  think  that  you  ought  to  put  to  his  credit  the  proper  trade 
price  of  the  goods  whicn  he  had  when  he  failed? — ^Tne  prime  cost  price  of  all  his  proporty — 
what  was  fairly  the  value  to  one  who  was  goin^  on  with  the  business — not  the  full  price  of 
the  selling  goods — ^but  the  fair  price  of  the  goods  to  him  as  going  on  in  his  business. 

2397.  rrobably  your  view  would  extend  to  this,  that,  supposing  the  law  to  take  a  man*s 
future  property  in  any  case  for  payment  of  his  debts,  you  would  put  to  his  credit  as  already 
paid  the  vsdue,  according  to  the  trade  price  you  have  ^)oken  of? — Yes,  flie  value  he  had 
given  up. 

2398.  So  that  in  touching  any  future  property  you  would  stop  when  you  got  to  20^.,  on 
that  principle? — ^Yes,  I  think  the  other  principle  is  not  fair,  and  I  think  it  prevents  so  many 
paying  the  whole  of  the  20«.,  for  it  must  be  highly  gratifying  to  men  who  have  the  means  of 
doing  so. 

2399.  You  think  that  there  are  men  who  do  eventually  pay  a  great  deal  more  than  20^.^ 
which  you  consider  a  great  hardship  ? — ^Yes,  I  do. 

[ThB  Witness  mthdrew.] 

Charles  Sturgeon,  Esq.,  further  examined. 

2400.  Chairman. — What  is  your  opinion  of  the  present  law  whidi  ve^pireB  the  aignature 
ef  a  eertain  number  of  the  bankrupt's  creditors  to  testify  their  cmiseat  to  Ins  having  &s  oer- 
iificate? — I  think  the  provision  mentioned  in  tias  question,  which  is  the  present  practioe, 
requiring  a  certain  number  of  the  bankrupt's  creditors  to  sign  the  certificate,  good ;  but  it 
may  be  contended  that  after  a  certain  lapse  of  time  the  bamirupt  should  Un^self  have  an 
opportunity  of  applying  to  the  commissioner  to  have  his  certificate  allowed,  notdrithstandm^ 
tbe  refusal  of  the  creditors,  when  the  creditors  micht  hme  an  opportunity  to  come  forwwd 
and  show  if  they  have  any  just  grounds  for  withholding  it,  and  not  let  it  be,  as  I  have  known 
k  in  some  cases,  withhem  during  the  whole  of  a  man's  life.  I  think  also  that  a  very  finr 
eonclusion  might  be  drawn  from  the  amount  divided,  as  in  the  case  of  the  allowance,  ana  tlMit 
a  bankrupt,  after  having  divided  lOs.  or  15s.  in  the  pound,  should  be  entitled  to  seek  his 
certificate  at  the  hands  of  the  commissioner,  subject  of  course  to  the  opposing  credkor^s 
showing  cause  against  it  when  his  case  is  investigated.  I  remember  one  case  where  a  cer- 
tificate was  withheld  simply  for  the  purpose  of  sharing  oat  the  dividend  (this  was  in  a 
country  comnnssion)  before  his  allowanoe  could  attach.  I  remember  another  case  where  the 
assignees  made  haste  to  pay  the  dividend,  not  reserving  funds  enough  to  pay  the  bankrupt 
his  allowance.  I  think  some  proceeding  like  that  I  have  proposed  would  meet  these  diffi- 
culties. This  would  not  interfere  with  the  present  law  or  the  present  power  which  the 
creditors  have  as  a  check  over  the  bankrupt  fiirther  than  in  the  cases  I  have  alluded  to.  I 
should  suggest  that  something  similar  to  the  practice  of  the  Insolvent  Court  in  releasing  a  nrnn 
from  custody  should  be  adopted  in  granting  the  certificate.  We  know  very  well  that  many 
creditors  would  never  let  a  debtor  out  of  custody  if  it  were  leffc  to  their  tender  mercies,  and 
many  others  would  not  take  the  trouble  of  keeping  him  in  custody  through  supineness ;  but 
by  adopting  a  plan  like  this  the  bankrupt  would  be  sure  of  his  certificate  after  a  certain  time, 
either  from  the  creditors  in  the  first  instance,  or  subsequently  at  some  period  of  time,  say  after 
the  payment  of  the  final  dividend,  or  the  payment  of  such  a  dividend  as  should  satisfy  the 
commissioner  who  had  the  power  of  granting  it,  notwithstanding  the  opposition  of  creditors. 

2401.  Mr,  Commissioner  Fonblanque. — ^Has  it  ever  occurr^  to  you  to  draw  a  distinction 
between  that  portion  of  the  certificate  which  states  the  conformity  of  the  bankrupt,  and  that 
which  operates  as  a  release  ? — No,  I  have  not  drawn  any  distinction,  because  I  have  generally 
looked  upon  that  portion  of  the  certificate  which  states  his  conformity  as  a  mere  formal 
document,  for  the  bankrupt  either  conforms  by  duress  or  voluntarily. 

2402.  Might  not  there  be  some  distinction  as  to  the  mode  of  discharge  of  bankrupts — one 
operating  to  protect  his  person,  his  wearing  apparel  and  necessaiy  furniture,  and  perhaps  his 
stock  in  trade — and  the  other,  to  protect  all  other  subsequently  acquired  property  ? — I  think 
such  a  thing  would  be  desirable  if  it  could  be  attained — ^but  a  very  little  practice  in  the 
Insolvent  Court  would  show  the  difficulty  of  obtaining  anything  of  that  kind.  An  insolvent 
passes  now  and  obtains  his  discharge  without  any  protection  for  his  future  acquired  property, 
unless  he  can  make  out  a  long  list  of  debts  subsequently  contracted,  and  certain  family  wants, 
so  as  to  induce  the  commissioner  when  he  is  examined  before  him,  not  to  interfere  with  the 
fimds  in  his  hands,  and  I  believe  it  would  be  almost  an  invariable  practice  with  insolvents  if 
they  could  to  get  up  such  a  list  of  subsequently  contracted  debts  as  shall  protect  them. 

2403.  Does  it  protect  them  otherwise  than  by  leaving  them  to  pay  those  subsequent 
creditors? — 'I  believe  that  n^ny  of  those  subsequent  creditors  whose  names  are  produced  are 
fictitious. 

2404.  Mr,   Commissioner  Law, — Have  you  ever  been  concerned  in  any  such  case  as 
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Buauiiitioiif*      that  referred  to  by  you  ? — I  have  seen  cases  and  been  consulted  upon  them  where  I  have  had 
^^    -~-  very  strong  suspicions. 

Cbaiiet  Storgeont       2405.  You  allude  to  an  inquiry  by  the  court  into  the  question  whether  a  party  has  the 

T       *    ifl^A   *^'^  *^  P^y  ?— Yes. 
24111  JaiiQary,1840.       2406.  As  to  subsequently  acquired  property  the  court  must  be  satisfied  that  the  party  has 

the  ability  to  pay  before  they  interfere  with  it  ? — Yes, 

2407.  You  are  aware  that  if  a  party  has,  by  the  kindness  of  friends,  been  launched  again 
in  a  fresh  business,  or  by  those  who  have  lent  him  money  for  the  purpose,  so  that  he  has  not 
surplus  property  after  paying  the  fair  charges  upon  it,  ne  would  not  be  interfered  with  ? — 
Just  so,  which  is  in  fact  the  case  he  has  to  make  out,  and  I  think  if  that  were  introduced  into 
the  bankrupt  law  it  would  be  made  out  on  a  larger  scale. 

2408.  Mr.  Commissioner  Fonblanque. — If  that  were  made  out  to  be  false,  would  not  the 
court  thereupon  take  upon  itself  the  administration  of  the  funds? — Yes. 

2409.  Mr.  Commissioner  Law. — ^That  is,  like  all  other  inquiries  in  the  world,  liable  to  be 
met  by  falsehood? — ^Yes,  and  I  say  that  being  so  met  in  such  a  court  as  the  Insolvent  Court> 
is  a  proof  to  me  that  there  would  be  great  danger  in  making  that  distinction  in  cases  of 
bankruptcy,  because  I  am  fully  convinced  that  no  investigations  can  be  carried  on  better  than 
they  are  in  that  court. 

2410.  Do  you  not  think  it  would  be  a  great  tyranny  to  force  every  man  through  a 
second  insolvency  whose  creditors  should  make  an  application  against  his  subsequently 
acquired  property  by  his  having^  to  .show  that  he  had  fresh  debts? — I  am  confident  it  would 
be  a  very  great  tyranny,  and  the  fear  of  the  court  going  fiirther,  makes  it  rather  an  object 
now  for  an  msolvent  to  make  up  a  second  list.  I  do  not  speak  of  this  as  offering  any  remedy 
for  it,  because  I  think  the  insolvent  law  sufficiently  severe  as  it  is ;  my  objection  is  to  the 
introduction  of  such  practice  into  bankruptcy. 

2411.  Are  you  aware  that  inquiries  for  this  purpose  on  which  any  contest  arises  are 
'extremely  rare? — ^Yes,  I  am. 

2412.  And  that  most  of  the  funds  which  accrue  from  subsequently  acquired  property  are 
paid  voluntarily  without  demand,  or  on  the  first  letter  of  application? — 1  was  not  aware  of 
that — ^but  the  letter  alluded  to  is  a  formidable  document.  I  am  aware  that  large  sums  are 
paid  by  the  Insolvent  Court  every  year  from  future  acquired  property.     I  was  only  supposing 

^  a  case  which  might  form  an  objection  to  the  proposed  alteration  of  the  certificate.     I  should 

also  say  that  I  have  always  regarded  it  in  practice  as  not  savouring  very  much  of  even- 
handed  justice,  that  a  poor  trader,  whose  affairs  are  obliged  to  be  investigated  in  the  Insol- 
vent Debtors'  Court,  should  not,  when  he  has  conformed,  have  as  ample  a  release  for  his 
future  acquired  property  as  the  person  who  passes  the  ordeal  of  bankruptcy.  I  will  suppose 
the  case  of  a  man  who  nas  not  the  number  and  amount  of  creditors  to  make  a  petitioning 
creditor's  debt,  yet  it  is  as  absolutely  necessary  for  that  man  to  be  protected  in  future  as  for 
any  other  trader,  and  I  think  that  the  Insolvent  Commissioner  should  have  the  power  of 
granting  him  such  a  certificate  in  cases  that  he  approved  of.  I  have  answered  these  questions 
respecting  the  certificate  on  the  supposition  that  insolvency  and  bankruptcy  are  to  be  kept 
separate  and  distinct  I  have  made  a  remark  respecting  the  poorer  class  of  traders,  inas- 
much as  they  apply  to  a  different  class  of  persons  from  those  to  whom  the  insolvent  law  is 
more  applicable. 

2413.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner before  whom  a  bankrupt  passes  his  last  examination,  should  have  power  to  punish  such 
banknipt  by  imprisonment  for  a  limited  time,  for  gross  misconduct  or  fraud? — May  I  beg  to 
ask  whether  this  means  to  introduce  any  fresh  penal  clauses  into  the  Bankrupt  Act,  or  to 
extend  the  power  of  committing  to  one  commissioner  ? 

2414.  Mr.  Commissioner  Holroyd. — The  question  refers  to  the  introduction  of  new  powers 
altogether,  somewhat  analagous  to  the  present  power  of  the  Insolvent  Debtors'  Court  with 
regard  to  punishment? — I  think  th^i  that  it  would  be  rather  harsh  to  subject  extensive 
dealers  to  the  rigid  investigations  of  the  Insolvent  Debtors'  Court,  as  I  have  before  stated; 
and  I  think  that  many  circumstances  which  may  appear  fraudulent  in  the  heat  of  a  first  or 
even  a  last  examination,  might  often  be  explained  away  when  the  bankrupt,  by  means  of  his 
friends,  has  an  opportunity  of  bringing  the  circumstances  before  a  judge  when  indicted.  One 
of  the  clauses  of  the  Insolvent  Act  is  contracting  debts  without  the  probable  means  of  paying 
them.  I  do  not  see  any  way  in  which  you  could  apply  that  to  a  mercantile  man  in  the  city, 
unless  you  make  it  penal  to  embark  in  many  speculations  of  the  day.  I  have  heard  of  a  case, 
not  long  ago,  where  a  gentleman  speculated  in  quicksilver  (at  the  time  of  the  mining  associa- 
tions), and  in  one  day  made  30,000/. ;  had  the  speculation  failed,  he  would  have  had  to  apply 
to  the  Bankrupt  Commissioners :  it  would  be  a  very  difficult  task  indeed  to  adjudicate  in  su(£ 
a  case. 

2415.  Mr.  Commissioner  Fonblanque. — ^What  would  you  say  to  the  case  of  bankers 
knowing  themselves  to  be  insolvent  for  five  or  six  years — grossly  insolvent— -continuing  to 
receive  their  customers'  money  to  the  last  moment,  and  then  failing  and  paying  half-a-crown 
in  the  pound  ? — ^Those  are  cases  that  savour  very  much  of  fraud,  no  doubt ;  but,  in  the  present 
state  of  trading,  or  over-trading,  in  this  country,  and  especially  with  banking  companies,  I 
think  it  would  be  a  very  dangerous  clause  for  many  joint  stock  companies. 

2416.  Would  it  be  dangerous  to  the  community  ? — ^There  must  be  two  classes  taken  into 
consideration  in  speaking  of  the  conmiunity, — those  who  trade  within  their  means,  and  those 
who  are  trading  beyond,  who  form  a  very  numerous  class. 

2417.  Do  YOU  think  that  a  restriction  to  keep  joint  stock  companies  within  their  means  of 
trading  would  be  injurious  to  the  community? — ^No,  I  do  not  think  it  would;  at  the  same 
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time,  I  feel  that  any  additional  clog  to  speculation,  in  general,  would  be  bad.     I  will  take      Examinatioiis. 
the  case  of  a  banker,  as  put  to  me,  who,  lor  five  or  six  years,  has  known  himself  to  be  insol-  — 

vent ;  he  has  not  carried  on  the  arduous  business  of  a  banker  without  some  hope  of  redeeming    Charles  Sturgeon, 
himself,  and  keeping  up  his  credit  for  five  or  six  years  longer  than  he  ought  to  have  done,  is  a  ^* 

proof  of  great  activity  and  exertion  as  well.  I  have  no  doubt  he  has  hoped,  by  so  domg,  to  tn  JanoMy,  1840. 
have  avoided  bankruptcy  altogether.  His  receiving  the  money  of  his  customers  is  in  the 
way  of  his  trade.  Directly  he  refused,  however  confidentially,  to  receive  a  deposit  from  any 
man,  the  whisper  might  get  abroad,. which  whisper  would  be  fatal  to  him.  I  do  not  consider 
his  case  analagous  to  the  case  of  a  man  having  perhaps  100/.  a-year,  and  living  at  the  rate  of 
1,000/. ;  and  I  would  always  draw  a  distinction  between  traders  and  some  professional  men 
who  have  an  appearance  to  keep  up  in  society,  the  keeping  up  of  which  appearance  may  be 
considered  as  one  of  the  stdple  articles  of  his  calling.  I  will  take  a  young  physician,  for 
instance ;  he  may  be  forming  a  very  good  connexion ;  he  may  be  a  very  competent  man ;  and 
if  he  can  support  for  a  few  years  liis  horses  and  carriage,  and  his  house  at  the  west-end  of 
the  town,  may  ultimately  make  from  10,000/.  to  20,000/.  a-year;  but  if,  from  unforeseen  acci- 
dents, or  the  pressure  of  creditors,  he  is  obliged  to  apply,  as  in  the  present  state  of  the  law 
he  would  be,  to  the  Insolvent  Debtors'  Court,  it  would  be  hard  to  visit  him  severely.  I  think 
there  should  be  a  nice  discretion  exercised  by  the  commissioners  in  that  case,  when  compared 
with  another  person  who  had  no  means  or  probability  of  bettering  his  condition. 

2418.  Mr.  Commissioner  XaM?.— If  that  ought  to  be  deemed  a  justification  in  the  case, 
would  it  not  be  so  accepted ;  the  law  leaves  such  matters  to  the  discretion  of  that  court  ? — I 
know  that  it  does. 

2419.  You  would  not  have  the  law  descend  to  such  minute  distinctions  in  its  terms  ? — No ; 
but  this  seems  an  attempted  extension  of  that  law  among  a  class  of  persons  whose  every  day 
transactions  of  life  may  be  like  a  species  of  gambling — ^insurance  brokers,  and  many  others. 
I  think  it  is  late  in  the  day  to  make  a  penal  Act  to  meet  cases  of  over-trading.  I  can  iancy 
cases  of  gross  misconduct  or  fraud,  such  as  would  be  dealt  with  by  a  jury  in  the  case  of  an 
indictment,  which,  if  brought  before  the  conomissioner,  he  should  have  power  to  order  an 
indictment  to  be  prepared.  On  the  next  question,  whether  it  is  better  that  the  administration 
should  be  by  fiat  or  trust-deed,  I  have  not  much  experience ;  that  is  rather  a  question  for  a 
solicitor.  The  power  is  greater  under  a  fiat,  of  making  a  trustee  account.  I  have  heard  many 
reasons  alleged  for  preferring  a  trust-deed  to  coming  into  the  Coiut  of  Bankruptcy;  but  I 
believe  that  many  who  have  spoken  to  me  have  spoken  more  from  prejudice  than  actual 
experience. 

2420.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any,  and  what,  power  over 
the  trustees  under  such  deeds ;  and  what  provisions  do  you  recommend  for  this  purpose  ?— I 
think  that  would  be  a  great  improvement ;  for  it  is  a  very  long,  tedious,  and  expensive  pro- 
cess— a  process  which  a  creditor  would  not  like  to  undertake — that  of  bringing  a  person  before 
the  Court  of  Chancery ;  whereas  a  summons  befi)re  a  Conunissioner  of  Bankrupts  might  facili- 
tate many  arrangements  of  that  kind,  and  produce  a  speedy  account 

2421.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing  the  fiat,  and 
the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof  to  require  the  pay- 
ment into  court  of  a  regulated  per  centage  on  all  property  passing  through  the  court ;  or  in 
what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  the  court  so  as  not 
to  be  a  burthen  upon  small  estates? — I  think  the  gentlemen  in  this  court  would  know  more 
about  that  than  I  do;  first  of  all  whether  you  can  afford  to  abolish  those  fees;  but  I  should 
think  if  the  country  commissions  contributed  their  proportion  with  the  town  fiats,  a  much 
smaller  fee  might  answer  the  purpose,  and  that  would  increase  the  business  in  bankruptcy ; 
for  a  fee  of  30/.  is  a  very  large  sum  out  of  a  small  estate. 

2422.  What  remedies  occur  to  you  as  practicable  for  any  defects  which  you  have  observed 
in  the  administration  of  bankruptcy  in  the  country? — Of  the  defects  which  I  have  observed, 
some  have  come  under  my  notice  as  reporter  in  the  Court  of  Review,  others  in  cases  laid  for 
consultation,  and  others  in  conversations  with  country  solicitors,  and  going  the  circuit 
observing  things  which  I  have  thought  to  call  for  a  remedy.  The  first  is  the  constitution  of  the 
court  of  country  commission.  I  think  it  highly  objectionable  that  gentlemen  of  the  bar 
practising  in  local  districts,  should  have  given  them  what  amounts  (in  many  cases)  to  a  kind 
of  introduction  to  practice — and  it  is  more  than  we  can  expect  from  human  nature  that  the 
bills  of  costs,  which  are  always  very  heavy  in  the  country  commissions,  should  be  properly 
taxed  or  investigated,  where  the  gentleman  who  has  the  chief  control  is  perhaps  expecting 
in  the  next  fortnight,  at  the  Quarter  Sessions,  briefs  from  the  very  solicitor  whose  bill  he  has 
to  tax.  The  next  objection  I  should  take,  would  be  to  soUcitors  themselves  being  judges, 
because  they  then  have  to  tax  their  brother  solicitors'  bills,  like  the  practice  of  a  court  which 
has  been  complained  against  very  much,  that  is,  the  Court  in  Doctors'  Commons,  which 
it  is  likely  either  to  produce  favouritism  on  the  one  hand,  or  else  in  some  cases  undue  rigour 
and  harsnness  from  personal  pique.  I  certainly  think  in  all  those  cases  that  the  bills  should 
be  taxed  by  some  proper  competent  taxing  officer  who  will  be  separated,  by  distance,  from 
all  local  influence.  That  would  also  produce  an  uniformity  of  practice,  which  is  very  much 
to  be  desired.  I  believe  they  have  not  found  in  the  Insolvent  Court  any  difficulty  in  taxing 
the  bills  of  the  whole  country,  and  I  think  one  or  two  taxing  officers  in  London  would  be 
perfectly  competent  to  remedy  what  now  appears  an  evil.  It  may  not'  be  so,  but  it  is  certain 
that  the  bills  of  costs  under  country  commissions  form  a  very  large  item  in  applications  for  re- 
laxation. I  should  also  suggest  as  a  remedy  the  residence  of  local  commissioners  who  should 
be  prohibited  from  practising ;  there  would  then  be  no  temptation  to  mix  up  the  judge  and 
the  advocate.  I  would  also  appoint  official  assignees  in  the  country.  There  is  a  plan  I  have 
been  thinking  of  respecting  local  commissioners,  but  I  have  been  favoured  by  Mr.  Commis- 
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skmer  Fonblanque  with  the  sight  of  another,  which  appears  to  me  to  be  more  feasible,  and 
therefore  I  do  not  conceive  that  I  can  add  anything  1^  submitting  mine. 

2423.  Mr.  CommuHoner  Law. — How  many  districts  in  England  do  you  think  there  are 
which  would  justify  the  appointment  of  a  commissioiler,  to  whom  bankruptcy  should  be  the 
0ole  occupation,  so  as  to  give  him  full  or  sufficient  employment? — I  have  been  looking  at  this 
point  with  reference  not  only  to  the  physical  capabilities  of  the  man,  as  far  as  bodily  exertion 
goes,  but  also  to  the  convenience  of  the  creditors  in  their  local  districts.  My  plan  was  to 
appoint  either  eleven  or  fifteen  commissioners  in  England,  besides  those  of  ttie  London 
district. 

2424.  At  what  places? — I  proposed  appointing  one  at  Newcastle-upon-Tyne,  taking  in 
Carlisle,  Kendal,  Sunderland,  and  other  places;  one  or  two  in  Yorkshire  being  a  very  large 
county. 

2425.  Do  you  propose  a  fixed  or  an  itinerant  tribunal  ?^ — A  fixed  tribunal— except  in  cases 
where  the  oonmiissioner  thought  it  necessary  to  take  the  examination  on  the  qpot.  I  should 
say,  one  at  York  and  one  at  Leeds ;  at  Nottingham  I  propose  one,  taking  in  Derby  and 
Lincoln ;  one  for  Norfolk  at  Norwich ;  one  for  North  Wales ;  one  for  South  Wales ;  one  at 
Bristol,  taking  in  the  counties  of  Gloucester,  Monmouth,  Somerset,  and  Wilts;  one  at 
Plymouth,  taking  in  Devonshire  and  Cornwall ;  one  at  Worcester,  taking  in  Warwickshire 
and  Herefordshire,  excepting  Birmingham  which  should  have  a  commissioner ;  one  at  South- 
ampton, embracing  Hampshire,  Sussex,  and  Dorsetshire,  and  increasing  the  London  district 
to  every  county  into  which  the  present  circle  of  forty  miles  extends,  excepting  Cambridgeshire, 
Sussex,  and  Hamshire. 

2426.  You  would  send  a  man  from  Rye  to  Southampton  rather  than  to  London? — I  would 
simply  do  it  on  this  account  that  it  would  not  be  interfering  with  the  natural  boundaries,  which 
are  well  defined. 

2427.  You  would  send  the  people  from  Birmingham  to  Worcester? — No,  I  should  propose 
one  at  Birmingham  and  one  at  Manchester;  but  this  is  not  a  digested  plan,  the  present 
number  of  country  commissioners  is  neariy  six  hundred,  and  subject  to  every  objection  from 
residing  in  small  districts.  It  is  very  true,  a  man  might  have  a  good  way  to  travel,  but  there 
are  very  few  commissions  at  Rye ;  a  case  might  not  occur  once  in  two  years.  Besides  the 
coimnissioner  should  travel  to  those  remote  places,  not  the  bankrupt,  because  if  the  investi- 
gations in  many  cases  are  not  taken  on  the  spot,  or  near,  creditors  will  not  take  the  trouble 
of  going  fifty  or  a  hundred  miles  in  order  to  oppose  a  man.  A  man  would  be  very  glad, 
living  near  Bristol,  where  most  of  his  creditors  resided,  to  come  up  to  Loudon  and  endfeavour 
to  pass  before  a  London  commissioner.  There  is  scarcely  a  day  the  Court  of  Review  sits 
that  there  are  not  applications  for  changing  the  venues,  as  they  may  be  tenned,  of  fiats. 

2428.  Do  you  not  think  that  in  North  Wales  the  creditors  would  chiefly  live  at  Liverpool, 
and  in  South  Wales  the  creditors  would  chiefly  live  at  Bristol  ? — I  think  that  is  very  likely, 
as  far  as  the  large  wholesale  dealers  are  concerned. 

2429.  And  yet  were  the  commissioner  to  travel  over  either  of  those  divisions,  he  would 
have  a  vast  occupation  in  travelling,  and  very  little  in  business  ? — ^lliat  is  very  true ;  it  might 
be  optional  with  the  commissioner,  if  he  sees  that  the  majority  of  the  creditors  reside  at 
Bristol  or  Liverpool,  to  change  the  venue,  he  might  then  summon  the  party  before  him  there. 

2430.  What  is  your  opinion  of  the  following  plan  which  has  been  suggested  to  this  com- 
mission, either  as  a  plan  for  admininistering  the  law,  both  of  bankruptcy  aud  insolvency 
throughout  England  and  Wales,  in  the  event  of  the  Insolvent  Debtors*  Court  being  abolished, 
or  as  a  plan  for  administering  the  law  of  bankruptcy  onlv  ?  'Hie  Court  of  Review  to  be  abo- 
lished. Tct  have  one  court  for  the  administration  of  tne  laws  relating  to  bankrupts  and 
insolvents,  such  court  to  consist  of  a  niunber  of  co-ordinate  jiuiges,  some,  (as  the  present 
commissioners)  to  be  stationed  in  London,  others  in  certain  districts  throughout  the  country, 
to  be  determined  upon.  The  court  to  have  original  jurisdiction  in  all  matters  of  bankruptcy 
and  insolvency  subject  to  appeal.  The  law  to  be  administered  in  London  and  in  such  country 
districts  before  any  one  or  more  of  the  judges  of  the  court  subject  to  appeal  from  die  decision 
of  any  one  judge,  either  in  London  or  the  country,  to  three  of  the  judges  in  London ;  and  in 
certain  matters  wad  under  certain  restrictions  from  the  three  to  the  Lord  Chancellor.  All 
appeals  before  the  three  judges  to  be  proceeded  upon  by  viva  voce  examination  of  witnesses 
(as  now  in  the  subdivision  courts)  4inles6  the  court  think  it  expedient,  under  special  circum- 
stances,  to  receive  testimony  by  affidavit.  A{^>eals  before  the  Lord  Chancellor  to  be  decided 
upon  the  evidence  taken  before  the  three  judges,  and  upon  that  alone,  unless  the  Lord  Qian* 
cellor  think  it  expedient  to  have  further  evidence  by  vtvd  voce  examiaation  or  by  affidavit^ 
and  where  further  viva  voce  evidence  required,  the  Lord  Chancellor  to  remit  the  case  to  the 
three  judges  for  that  purpose? — I  cannot  say  that  I  approve  of  that  plan.  I  think  the  Court 
of  Review  has  never  yet  had  a  fair  trial ;  and  that  the  Court  for  the  Relief  of  Insolvent 
Debtors  could  not  be  replaced  by  anything  better.  If  the  Court  of  Review  were  abolished 
and  an  appeal  given  to  the  Court  of  Chancery  it  would  add  very  considerably  to  the  appeal 
business.  In  me  last  two  years,  when  bankruptcies  have  been  fisdling  off  in  number  in  ikas 
country,  the  Court  of  Review  has  had  470  cases  each  year.  If  that  business  were  added  to  ^ 
business  of  the  ocnnmissioiiers  in  London,  in  Basinghall-street,  it  would  require  three  of  them 
to  sit  a  great  many  days  for  the  dispatch  of  business,  and  I  tlunk  tbey  could  not  afford  the 
time,  especially  if  the  counties  which  have  been  qpoken  of  were  added  to  that  district — and  tf 
they  then  took  the  cases  that  came  before  the  Insolvent  Court,  aoaountine  to  fifteen  or  sixteen 
hundred  in  the  course  of  the  year,  the  London  list  of  commissioiiers  woiud  find  their  business 
so  increaled  that  it  would  be  impossible  to  get  through  i^—besides  being  subject  to  the  same 
objection  I  before  mentioned—of  mixing  up  two  distinct  dasses  of  persons  in  one  court.  There 
can  be  no  objection  to  changing  the  name  to  the  Court  of  Commerce,  but  I  do  not  apprehend 
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that  would  produce  the  benefit  anticipated  from  such  a  change^  because  it  would  very  soon      Examinatioitt. 

become  a  stigma  in  this  country,  if  a  man  went  though  the  Court  of  Commerce  or  Bankruptcy  

no  matter  by  what  name  it  was  called.  The  plan  I  propose  is,  that  the  judges  of  Review  GharlesSturgeon, 
and  some  of  the  commissioners  from  London,  as  the  Secretary  of  State  might  appoint,  should  24th  Ja^oarv  1840, 
^  the  circuit  at  the  time  the  Commissioner  of  the  Insolvent  Court  goes,  in  the  same  way  the  ^^* 

judges  now  go,  one  taking  the  criminal  cases,  and  the  other  the  nisi  prius  cases ;  one  com- 
missioner win  take  the  insolvent  cases  and  the  other  the  bankruptcy  cases.  I  think  that 
appeals  to  those  tribunals,  from  the  decision  of  the  country  commissioners,  would  be  as 
conveniently  and  better  heard  than  they  now  are  when  brought  by  affidavit  before  the  Court 
of  Review ;  what  with  filing  fresh  affidavits  and  other  delays  which  occur  in  practice,  it  would 
be  just  as  easy  to  go  before  a  circuit  commissioner  and  have  the  case  decided.  There  would 
be  a  great  advantage  in  this  also  in  having  cases  of  viva  voce  examination  taken  which  cannot 
now  take  place  before  the  Court  of  Review,  if  the  parties  are  at  a  distance,  on  account  of  the 
great  expense. 

2431.  Mr.  Commi9siofner  Law. — ^What  part  of  the  bankruptcy  business  would  you  iH*opose 
to  do  on  circuit  ? — Passing  the  last  examination  and  any  viva  voce  examinations,  to  be  heard. 

2432.  On  what  subject  ? — Disputed  debts,  many  cases  of  disputed  tradii^,  and  acts  (^ 
bankruptcy  where  the  appeal  from  the  local  commissioner  would  be  carried  to  the  Court 
of  Review — that  might  often  be  done  on  circuit,  still  giving  them  an  appeal  to  the  court  sitting 
in  bank. 

2433.  Do  you  not  think  that  if  there  happened  to  be  two  or  three  heavy  bankruptcy  cases 
at  such  a  place  as  Manchester,  such  inquiries  into  debts,  &c.  would  occupy  so  much  time  as 
to  throw  out  the  whole  circuit  appointments  7 — I  think  it  need  not.  It  happens  very  often 
when  long  cases  occur  upon  the  circuit,  generally  speaking,  the  judges  make  a  reference ;  those 
cases  woidd  only  be  cases  where  law  and  fact  were  mixed,  and  in  nine  cases  out  of  t^n,  the 
conunissioners,  selected  as  the  London  commissioners  would  be,  would  be  able  to  say,  "  We  will 
refer  this  case  to  Mr.  So  and  So" — an  official  assignee  or  a  registrar — and  then  take  another  case 
and  hear  the  report  in  the  course  of  a  day  or  two.  Tltere  may  be  many  cases  on  the  circuit 
where  it  would  not  be  necessary  for  the  bankrupt  commissioner  to  be  in  a  town  at  the  same 
time.  I  should  think  the  business  should  be  regulated  in  the  same  manner  as  the  business 
of  the  Insolvent  Debtors*  Court  is  regulated.  There  are  notices  so  many  days  before  of  the 
persons  applying,  and  a  list  is  made  out.  Why  I  proposed  their  going  at  the  same  time  was 
with  reference  to  the  convenience  of  parties  who  might  wish  to  employ  counsel  on  the  circuit. 

2434.  Would  not  your  plan  of  holding  two  courts  at  once  defeat  that  convenience? — 1  think 
not ;  on  the  ccmtrary,  there  would  be  more  inducement  to  attend.  I  also  think  of  that  plan 
in  reference  to  the  proposition  of  giving  the  bankrupt  an  opportunity  of  disputing  the  adjudi* 
cation  before  advertisement.  In  many  of  those  cases  an  appeal  might  stand  over  to  the  circuit — 
allowing  the  messenger  to  take  possession  in  as  private  a  way  as  possible. 

2435.  Would  not  that  in  many  cases  create  a  great  delay ;  is  not  that  a  matter  which  re- 
quires to  be  disposed  of  peremptorily  ? — ^We  know  that  if  a  party  disputes  his  bankruptcy 
before  the  Court  of  Review,  he  can  create  delay  if  he  wishes  it. 

2436.  You  conceive  it  would  be  an  improvement  as  far  as  that  matter  is  concerned,  on  the 
pres^it  possibility  of  dday  ? — ^Yes,  I  think  there  would  scarcely  be  six  weeks  between  the  case 
and  its  hearing,  if  the  commissioner  goes  as  the  insolvent  commissioner  does,  three  times  a-year; 
there  may  be  cases  occurring  immemately  after  the  commissioner  has  left  the  town,  but  they 
would  not  form  the  majority  of  cases. 

[The  Witness  withdrew,"] 

Basil  Montagu,  Esq.  made  the  following  observations : — 

With  the  permission  of  the  commissioners .  I  will  add  a  few  observations  to  those  with  which     Basil  Montagu, 
I  have  previously  troubled  them.    A  eommunieation  hss  been  kindly  made  to  me  by  one  of  ^^* 

the  commissioners,  that  some  doubt  has  been  expressed  by  one  or  two  of  the  official  assignees 
as  to  an  improvement  of  the  mode  of  paying  dividends.  That  the  present  mode  appears  to  me 
to  be  very  defective  I  mentioned  on  a  former  day,  and  illustrated  my  assertion  by  the  fact  men- 
tioned by  Mr.  Bryant,  that  he  had  known  creditors  tear  the  cheques  and  throw  them  into  tlie 
fire,  and  say  they  would  rather  lose  the  money  than  be  exposed  to  such  vexation.  Ttus  ought 
if  possible  to  be  remedied.  I  have  done  everything  in  my  power  to  assist  the  creditors.  In 
my  office  there  are  printed  directions  as  to  the  mode  of  proceeding,  but  those  very  directions 
are  evidence  of  the  difficulty  to  which  the  creditors  are  exposed,  and  ought  by  some  mode  or 
other  to  be  entirely  done  away.  The  trouble  is  cerUunly  great.  A  creditor  who  has  a  dividend 
of  a  few  shillings  to  receive,  is  obliged  to  goto  the  official  assi^ee— then  to  the  bank — and,  if 
there  is  any  difficulty,  tl^n  to  the  accountant :  from  him  to  the  commissioner,  where^  if  there 
is  a  pressure  of  business,  he  may  be  detained  for  an  hour  or  more — and  from  the  commissioner 
to  the  accountant — and  from  him  back  again  to  the  bank.  If  the  commissioners  instead  of  the 
Chancellor  were  to  combat  these  evils,  they  would  vanish. 

2437.  Mr.  Palmer. — On  what  ground  do  you  suppose  the  bank  to  make  a  demur  ? — ^They 
must  do  it ;  they  can  only  obey  the  Chancellor's  order. 

2438.  Are  not  the  cheques  payable  to  bearer? — ^They  are  payable  nominally  to  bearer,  but 
the  payee  must  endorse  the  cheque.  I  have  sent  for  a  book  and  may  in  the  mesm  tune  be 
permitted  to  direct  the  attention  of  the  commissioners  to  a  notice  which  is  to-day  in  one  of  the 
public  prints  as  to  the  expediency  of  exonerating  official  assignees  from  liability  in  actions,  upon 
which  I  believe  there  is  a  clause  in  one  of  the  BiUs  introduced  by  the  late  Solicitor-General,  and 
that  the  representatives  of  assignees  should  be  liable  on  petition  upon  the  death  of  an  assignee. 
The  only  remedy  which  the  parties  now  have  against  the  representative  is  by  filing  a  Bill  in 
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Examinations.      Eqmty — a  remedy  which  is  very  often  worse  than  the  disease.    But  supposing  the  accountant 

ought  to  interfere  with  the  payment,  the  best  mode  I  conceive  would  be,  for  the  official  assignee 

Basil  Montagu,     to  attend  at  the  accountant's  office  on  the  day  on  which  he  pays  his  dividends^  and  that  they 
^**1*  should  jointly  make  the  payment  and  examine  the  vouchers, 

24th  January,  1840.  2439.  Mr,  Commissioner  Law. — You  do  not  approve  of  the  duty  of  paying  the  creditors 
being  performed  by  the  accountant,  or  being  done  in  his  office  ? — I  have  no  objection  to  it, 
but  1  think  it  must  create  great  additional  expense ;  the  accountant  could  not,  I  am  sure, 
perform  it  without  three  or  four  more  clerks,  which  would  be  attended  with  a  very  great 
expense.  But  I  beg  to  say  that  I  am  ready  to  discharge  any  duties  which  the  pubUc  conve- 
nience may  require. 

2440.  Mr.  Palmer. — Do  the  official  assignees  make  any  return  to  the  accountant,  or  to  the 
court,  of  the  dividends  they  have  paid  from  time  to  time  ? — Not  to  the  accountant  I  think  that 
some  one  person  ought  to  audit  the  assignee's  accounts.  That  appeared  to  me  to  be  likely  to 
be  productive  of  ^ood,  but  I  am  not  sure. 

2441.  Mr.  Pcumer. — ^Are  the  commissioners  to  understand  that  the  official  assignee  has  no 
power  to  hold  money  in  his  hands — ^that  he  merely  holdsyour  draft  ? — Yes,  he  has,  and  ought 
to  have  a  certain  sum  of  money  in  his  hand. 

2442.  In  what  form? — He  is  entitled  under  any  estate,  to  keep  any  sum  which  does  not 
amount  to  100/.,  which,  when  there  are  many  estates,  may  amount  to  a  large  sum.  This, 
however,  an  active  commissioner  will,  of  course,  limit.  I  wish  to  add  that  I  have  not  any 
intercourse,  directly  or  indirectly,  with  the  official  assignees.  I  have  cautiously  avoided  any 
interference ;  they  send  orders  for  the  payment  of  dividends  and  money ;  this  is  all  our  inter- 
course. They  are,  in  general,  very  able,  excellent  men,  and  it  is  a  pleasure  to  me  to  render 
them  any  assistance  in  my  power.  With  respect  to  the  orders  left  for  the  payment  of  money, 
my  rule  is  that  the  orders  shall  remain  one  day  in  my  office  before  they  are  signed.  Of  the 
wisdom  of  this  rule  I  have  no  doubt,  and  I  think  it  will  be  approved  by  the  commissioners. 
In  one  case  one  of  the  commissioners  directed  me  to  pay  50,000/.  by  one  cheque,  to  an  official 
assignee.  I  thought  it  a  large  sum,  and  that  I  could  not  venture  to  obey  the  order  until  I 
had  communicated  with  him.  He  was  in  the  country,  I  think  at  Portsmouth ;  I  immediately 
went  to  the  Lord  Chancellor  and  took  his  Lordship's  directions.  He  made  a  qualified  order, 
by  which,  instead  of  paying  such  a  large  sum  to  any  individual,  the  different  claims  were  under 
certain  cheques  ordered  to  be  paid.  I  mention  this  merely  to  show  the  necessity  of  having  a 
certain  time  to  examine  the  different  orders  before  they  are  signed.  I  will  mention  another 
instance  ;  an  order  was  made  by  Mr.  Fane,  which  it  appeared  to  me  he  was  not  authorized  to 
make.  I  immediately  waited  upon  him,  and  he  concurred  with  me  in  opinion,  and  thanked  me 
for  my  interposition,  and  prepared  the  cheque  in  a  new  form.  I  think  there  was  a  case  of  the 
same  nature  before  Mr.  Commissioner  Fonblanque,  who  is  now  present,  and  recollects  it.  I 
therefore  have  laid  it  down  as  a  rule  always  to  nave  the  papers  for  four  and  twenty  hours  in 
my  office ;  that  no  evil  may  result  from  this,  I  have  made  another  rule,  never  to  put  my  head 
upon  my  pillow  till  I  have  signed  every  day  the  cheques  and  orders  which  on  that  day  ought 
to  be  issued ;  I  have  rigorously  adhered  to  this.  I  once  signed  6,000  cheques  in  one  day ; 
I  attend  daily,  unless  prevented  by  illness,  which,  thank  God,  is  very  rare,  for  as  much  time 
as  is  required ;  I  wish  it  was  more.  I,  without  delay,  will  send  to  the  short-hand  writer  my 
answers  to  the  queries  given  to  me  on  a  former  day. 

[The  Witness  toithdrew.] 


Friday,  31st  January,  1840. 
Mr.  COMMISSIONER  EVANS,  in  the  Chair. 


Sir  Francis  Washett  Myers,  further  examined. 

Examinations.  2443.  Chairman. — Would  it  in  your  opinion  be  advantageous  to  the  public  that  there 

Sir  Francis  Waskett  should  be  one  Court  for  the  administration  of  the  laws  relatmg  to  bankrupts  and  insolvent 

Myert.  debtors,  or  that  the  jurisdictions  should  be  distinct,  as  at  present ;  and  what  are  the  grounds 

3l8t  Jan.  1840.      ^^  y^"^  opinion? — My  previous  examination  has  disclosed  my  opinion  that  the  Insolvent 

Court  ought  to  be  abolished,  together  with  imprisonment  for  debt  in  execution ;  and  that  the 

jurisdiction  in  bankruptcy  ought  to  be  extended  to  non-traders  as  well  as  traders ;  and  the 

grounds  of  my  opinion  are  explained  by  the  facts  and  arguments  I  have  used  in  pointing  out 

as  well  the  defects  of  the  Act  of  1838,  by  which  the  Insolvent  Court  was  re-established,  as 

also  the  defects  of  the  general  law  of  debtor  and  creditor  in  this  country. 

2444.  In  your  opinion  coul4  the  estates  of  bankrupts  and  insolvent  debtors  be  advan- 
tageously administered  under  the  same  svstem  of  law,  both  as  applying  to  the  heavier 
bankruptcy  cases  and  to  the  small  cases  which  now  come  into  the  Insolvent  Debtors'  Court  ? 
—Most  certainly ;  and  I  think  the  small  cases  would  gradually  disappear  after  the  abrogation 
of  imprisonment  for  debt  in  execution,  as  well  as  on  mesne  process.  The  vicious  system  of 
dealing  on  credit  for  the  most  ordinary  and  daily  purposes  would  cease ;  and  I  think  every 
wholesome  check  on  an  artificial  state  of  society  healthy  and  advantageous. 

2445.  Is  your  opinion  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  «•  of 
that  which  is  pursued  in  the  Court  for  relief  of  insolvent  debtors,  or  of  any  modification  of 
both  or  either,  or  of  any  and  what  other  system  in  preference  to  either  ;  and  will  you  state 
any  advantages  to  creditors  which  the  course  in  bankruptcy  has  over  the  course  in 
insolvency,  or  that  of  insolvency  over  the  course  in  bankruptcy  ? — My  opinion  is  in  favour  of 
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thesyatem  pursued  in  the  Court  of  Bankruptcy :  the  Insolvent  Court  is  only  set  into  motion      Examinations.* 
by  the  imprisonment  of  the  person  of  the  debtor  as  the  means  of  reaching  his  property ;  the  — : — 

sounder  principle  would  be  to  reach  the  debtor's  property  by  direct  instead  of  iDdirect  means.  Sir  Francis  Waskett 
The  sununary  proceeding  in  bankruptcy,  by  which  all  a  debtor's  property  is  at  once  placed  ^  "* 

under  the  administration  of  the  law,  and  all  undue  preference  after  insolvency,  or  in  contem-  *^       " 

plation  of  it,  set  aside,  is  a  manifest  advantage  to  confiding  creditors  generally,  and  carries 
into  effect  the  manifest  duty  of  an  honest  insolvent  debtor :  but  the  Insolvent  Court  is  not  set 
into  motion  to  work  for  the  general  benefit  of  creditors,  except  after  ea^h  individual  creditor 
has,  if  he  pleases,  helped  himself  to  as  much  of  the  debtor's  property  as  he  could  reach  by 
execution  against  the  property,  before  he  took  execution  against  the  person  of  the  debtor. 

2446.  Have  you  had  a  knowledge,  and  how  recently,  of  the  course  of  practice  in  the 
Insolvent  Debtors'  Court  ? — Not  practically ;  it  is  upon  the  principles  and  not  upon  the 
practice  my  objections  rest. 

2447.  Have  you  known  any  cases^  and  how  many,  in  the  Insolvent  Debtors'  Court,  where 
you  believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankrupt ; 
and  have  you  known  any  cases,  and  how  many,  in  bankruptcy,  where  you  believe  that  a  better 
dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent  Debtor's  Court? — 
I  can  point  out  no  such  cases  in  either  alternative.  The  only  cases  in  which  a  better  dividend 
could  be  got  out  of  the  effects  of  a  debtor  passing  through  the  Insolvent  Court,  would  be  the 
c^ses  of  subsequently  acquired  property ;  and  the  creditors  in  bankruptcy  are  excluded  firom 
future  property  only  by  their  own  act  in  granting  the  bankrupt  his  certificate  of  conformity; 
so  there  is  no  disadvantage  in  bankruptcy  by  law,  except  with  the  creditors*  own  consent. 

2448.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the  property 
of  an  insolvent  debtor  has  been  diminished  to  the  prejudice  of  a  dividend,  between  the  time  of 
his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors'  Court? — ^The 
abuses^  in  this  respect,  were  formerly  notorious  of  debtors,  having  property,  lying  in  prison 
to  disappoint  their  creditors.  I  recollect,  many  years  ago,  the  case  of  a  man,  an  obstinate 
man,  who  Uved  and  died  in  the  Fleet  to  disappoint  his  creditor :  the  creditor  having  taken  the 
debtor's  person,  "  the  highest  satisfaction  in  the  eye  of  the  law,"  as  the  phrase  then  ran, 
could  not  take  execution  against  his  estates.  The  man  made  his  will  in  the  Fleet,  and  devised 
his  estates  to  be  sold,  and  gave  a  10,000/.  legacy  to  a  child  of  a  woman  with  whom  (separated 
from  his  wife)  he  had  cohabited  in  the  Fleet ;  and  the  rest  of  his  property  he  allowed  to 
devolve  to  his  next  of  kin.  Abuses  of  this  kind  might  at  any  time  have  been  prevented  by 
further  extending  the  operation  of  the  Lords'  Act,  32  George  IL,  extended  by  33  George 
III. ;  and  such  abuses  were  in  fact  put  an  end  to  (unless  by  the  creditor's  own  neglect)  by  the 
35th  Clause  of  the  Insolvent  Act  of  1838  (a  great  improvement),  which  allowed  the  creditor 
to  compel  the  debtor  in  custody  under  execution  to  give  up  his  effects,  though  the  debtor 
himself  would  not  seek  the  benefit  of  the  Act. 

2449.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the 
property  of  a  bankrupt  has  been  diminished  to  the  prejudice  of  a  dividend,  between  the  time 
of  his  having  committed  an  act  of  bankruptcy,  and  the  time  of  his  being  adjudged  bankrupt  ? 
—Such  cases  must  continually  have  occurred ; — in  all  cases  where  the  bankrupt  had  been 
able  to  go  on  until  his  effects  had  been  nearly  exhausted,  though  in  the  constant  habit  of 
committing  acts  of  bankruptcy,  yet,  until  commission  issued  and  adjudication  thereon,  the 
law  was  not  charged  with  the  administration  of  his  property.  If,  however,  the  question 
refers  to  the  interval  between  the  issuing  the  commission  or  fiat,  and  the  adjudication  thereon, 
the  time  is  so  short  as  not  to  yield  opportunity  for  the  property  to  be  diminished  to  the 
prejudice  of  the  dividend. 

2450.  Do  you  think  it  would  be  beneficial  to  add  any,  and,  if  any,  what  acts  of  bankruptcy  '^ 
to  those  now  established  by  law  ? — Yes.    The  position  of  debtor  and  creditor  has  been  so 

altered  by  the  abolition  of  arrest  for  debt,  and  will  be  further  altered  by  the  abolition  of 
imprisonment  in  execution,  as  to  make  it  necessary  and  beneficial  to  add  acts  of  bankruptcy 
to  those  now  established  to  be  such  by  law.  These  new  acts  of  bankruptcy  should  be  of  a 
pubUc  character,  not  equivocal,  nor  depending  on  evidence  of  servants,  nor  yet  on  the  sole 
option  of  the  debtor.  I  think  the  summons  before  the  commissioner,  and  default  of  at- 
tendance, or,  on  attendance,  in  default  of  payment,  or  security  for  the  debt  (under  the 
discretion  with  which  I  have  said  I  would  clothe  the  commissioner),  and  in  case  of  debtors 
remaining  abroad,  a  given  notice  in  the  London  Gazette ;  these,  and  some  such  like,  would 
be  beneficial,  and  in  my  opinion,  ought  to  be  applicable  to  non-traders  as  well  as  traders. 

2451.  Would  you  think  it  desirable  that  tlie  law  should  allow  a  trader  himself  to  be 
examined  as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication  ? — ^The  law  in  bank- 
ruptcy is  throughout  of  so  summary  and  jnquisitorial  a  character,  that  I  see  no  objection  to 
allow  a  debtor  himself  to  be  examined  as  to  his  act  of  bankruptcy,  either  before  or  after 
adjudication :  before,  in  order  to  adjudicate ;  and  afterwards,  in  order  to  reach  undue  pre- 
ferences. However,  I  would  recommend,  for  obvious  reasons,  that  acts  of  bankruptcy  should> 
as  far  as  possible,  be  of  a  public  character,  not  questionable,  nor  equivocal ;  not  depending  on 
the  evidence  of  servants,  nor  of  the  bankrupt  himself,  nor  yet  on  the  commissioner's  con- 
struction of  the  bankrupt's  conduct,  but  plain,  certain,  and  positive. 

2452.  In  your  experience  what  has  been  the  effect  of  the  statute  2nd  and  3rd  Victoria, 
cap.  29,  intituled  "  An  Act  for  the  better  Protection  of  Parties  dealing  with  Persons  liable  to 
the  Bankrupt  Laws  ?" — Most  mischievous,  as  far  as  my  observation  has  extended.  The  law 
in  seekingto  remedy  one  description  of  occasional  injustice,  has  worked  a  far  more  considerable 
wrong.  The  great  principles  in  bankruptcy  and  insolvency  should  be,  equal  distribution,  an 
effectual  restraint  on  undue  preferences  after  insolvency,  or  in  contemplation  of  it. 

2453*  In  your  experience  do  traders  become  bankrupts  by  their  own  consent  generally  ?— 
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£jttiiiiiMitiQn6.       Though  such  may  be  the  general  course^  yet  it  is  most  wholesome  to  prcsenre  t9  creditors 

--:~  their  right  to,  aiid  the  means  o{,  an  adverse  conEunission.     In  the  present  state  of  society,  I 

SirFrMcisWa^ett  g^  ^^  objection  to  bankruptcy  with  the  consent  of  the  bankrupt  (so  miteh  (UacounteQaoced 

.^   **  formerly) ;  but^  on  the  other  hand,  I  would  retain  the  right  of  the  creditor  to  a  fiat  as  a  kortife 

proceeding  against  the  consent  of  the  debtor. 

2454.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  his  debts  in  fixll  to  be  divided  rateaUy  amongst  his  creditors  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  oorapidsory 
process  on  the  part  of  one  or  more  creditors  ? — ^Yes,  unquestionably;  trader  or  ix>»-trafiler; 
and  for  the  reasons  I  have  given  on  my  former  examination ;  and  this  by  the  voluntary  act  id 
the  debtor,  as  also  by  the  compulsory  proceeding  of  one  or  more  creditors. 

2455.  Do  you  think  that  the  law  should  allow  a  party  who  is  in  debt,  not  arrested,  and 
not  a  trader,  to  seek  the  benefit  of  a  cessio  bonomm,  where  there  are  no  bona  to  be  ceded  ?— 
Even  so ;  as  a  less  e^l  than  the  late  or  present  state  of  the  law.  The  creditors,  as  now  in  the 
bankruptcy  of  traders,  should  have  the  right  to  grant  or  to  withhold  the  certificate  of  coo- 
fbrmity,  which  would  release  or  would  retain  the  tiaim.  to  the  future  property  of  the  debtor; 
and  if  the  certificate  and  its  adi-antages,  as  a  bounty  upon  honesty,  shoukl  be  thought  in- 
sufficient to  check  frauds,  there  might  be  added  punishment  in  the  case  of  fraudulent  debtors, 
as  now  pursued  in  the  Insolvent  Court 

2456.  Do  you  think  that  there  is  wise  policy  in  providing  a  fecility  for  persons  not  traders 
to  seek,  at  their  own  convenience,  some  process  for  getting  rid  of  ihmr  dAs? — I  would  giv« 
equal  fiacility  to  the  creditor  to  compel  the  debtor  to  surremier  his  property ;  and  thus  makuig 
the  cessio  bonorutn  compulsory  as  well  as  voluntary ;  and  guaixling  against  abuse  by  the 
creditors'  right  to  grant  or  to  withhold  the  certificate,  and  thereby  to  release  cmt  to  retain  the 
claim  to  the  iiiture  property  of  the  debtor ;  and,  if  you  will,  guarding  further  against  abuse 
by  power  in  the  commissioner  of  punishment  of  fraudulent  debtors  (but  on  whudi  I  lay  less 
stress),  I  do  think  there  would  be  far  wiser  policy  than  in  the  present  kiw,  which  invites  a 
man  to  get  judgment  and  execution  in  the  Courts  at  Westminster,  to  be  afterwards  made 
abortive  by  the  machinery  of  the  Insolvent  Court ;  for  the  benefit  of  the  Insolvent  Act  is 
equally  given  where  there  are  bona,  or  no  bona,  to  be  ceded.  If  there  be  anything  in  the 
objection,  it  applies  equally  to  traders  as  to  non-traders ;  and  yet  we  are  grown  cpdte  familiar 
to  the  voluntary  resort  of  traders  to  bankruptcy. 

2457.  By  the  Act  1st  and  2nd  Victoria,  cap  1 10,  for  "  Abolishing  Arrest  on  Mesne  Process, 
except  in  certain  cases,''  more  effectual  remedies  were  given  to  judgnent-creditors,  so  that  a 
judgment-creditor  nuiy  now  get  aU  the  lands,  tenements,  and  hereditameirts  of  his  debtor 
under  an  elegit ;  he  may  also  take  in  execution  any  money  or  bank-notes,  cheques,  bills  of 
exchange,  bonds,  specialities,  or  other  securities  for  money,  of  his  debtor,  and  sue  in  the  name 
of  the  sheriff  for  the  amount:  judgments,  if  registered,  are  a  charge  upon  the  real  estate  of  a 
debtor,  present  or  future  ;  and  government  stock  and  shares  in  any  public  company  may  be 
charged  by  order  of  a  judge,  on  application  of  a  judgment-creditor.  Having  the  further 
remedies  here  stated,  do  you  think  it  desirable  that  a  judgment-creditor  should  have  the 
power  of  taking  the  person  of  his  debtor  in  execution,  except  by  order  of  a  judge  upon  affi- 
davit of  probable  cause  for  believing  that  the  d^tor  is  about  to  abscond  ? — By  the  Act  1st  and 
2nd  Victoria,  cap.  110,  a  judgn»ent-debtor,  it  is  true,  has  further  remedies  against  the  pro- 
perty of  the  debtor,  but  not  against  all  the  property  of  the  debtor,  as  he  ought  to  Imve ;  which 
defect  of  justice  I  have  shown  in  my  former  examination :  remedy  to  creditors  by  judgment  and 
execution  is  circuitous  and  expensive ;  and  by  judgment  and  a  iudse's  order  will  be  too  frequently 
ineffectual,  except  by  a  suit  in  equity,  to  have  the  benefit  of  the  charge :  even  the  right  toexeev- 
tion  against  all  the  debtor's  lands  will  be  too  often  defeated  by  incumbrances ;  far  the  powers  to 
the  sheriff  to  inquire  into  incumbrances,  and  to  the  judge  to  order  sale  subject  to  incumbrances, 
proposed  in  1835,  were  refused  in  1838.  The  summary  remedy,  which  divests  an  insolvent 
debtor  of  his  pr<^rty,  and  places  it  under  the  administration  of  the  law,  for  the  equal  benefit 
of  the  creditors,  is  far  preferable  to  judgment,  and  execution,  or  judge's  order  in  favour  cyf 
each  individual  creditor :  besides  wmch,  very  nsuch  of  a  debtor's  property  cannot  be  readied 
by  the  remedies  of  1st  and  2ml  Victoria,  cap.  110.  Giving  effiDCtual  remedies  against  aU  a 
debtor's  property  (and  the  nckost  effectual  and  least  expensive  remedy  is  a  proc^dtng  ana- 
logous to  bankruptcy  against  non-trader  as  well  as  trader),  it  would  be  mercy  to  the  creditor 
ss  well  as  to  the  debtor  to  abolish  imprisonment  for  debt  in  execution ;  and  that  even  without 
the  exception  here  stated ;  fiM*  if  the  property  be  effectually  readied,  it  matters  little  wheUier 
the  debtor  absconds  or  not 

2458.  These  additional  remedies  being  given  to  judgment  creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery,  1^  this 
qiecies  of  duress,  of  some  property  concealed? — ^The  additional  renoedies  already  given  are 
iasuflfcient ;  but  effectual  remedies  being  given  to  judgment-creditors,  and  to  creditors  gme- 
rally,  against  all  the  property  of  debtors,  nothing  comd  be  got  from  the  debtor  by  the  im- 
prisonment of  his  person.  The  discovery  of  concealed  property  (of  all  right  and  title  to  which 
the  debtor  would  be  divested)  might  be  accomplished  by  other  means ;  but  I  have  no  objection 
to  the  commissioner  having  power  to  commit  a  debtor  refusing  to  be  examined,  or  withlK)ldiBg 
a  full  disclosure  of  his  property,  as  in  the  present  practice  in  bankruptcy. 

2459.  Do  you  believe  that  tlie  knowledge  that  there  is'a  law  of  imprisonment  for  debt  has  sonse 
effect,  or  none,  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded  ? — I  do  not  believe  that 
the  knowledge  that  there  is  a  law  of  imprisonment  for  debt  has  much  effect  in  inducing  a 
fraudulent  debtor  to  pay  a  debt  The  knowledge  that  there  is  a  ktw  of  impritoameat  for 
debt  often  drives  a  fraudulent  debtor^  possessed  of  property,  to  leave  the  kingdom,  mkI  "to 
live  idly  and  lunuriously  alnroad  on  pxoperty  which  ought  to  be  applied  in  piqrment  of  his 
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debts ;  '*  and  my  previous  examination  has  set  before  diis  Board  how  ineffectual  the  law^  as  it      Examinations, 
now  stands^  is,  to  reach  the  property  within  the  kingdom,  and  the  income  of  property  within  the  — ;— 

kingdoifi,  of  such  fraudulent  debtors — ^a  scandal,  to  which  it  is  high  time  an  end  should  be  put.  Sir  FrancisWaskett 
The  knowledge  by  the  ddbtor  of  an  effectual  law,  by  which  cUl  a  debtor's  property  will  be  Myers.j 

reached  for  payment  of  his  debts,  would  be  far  more  operative  in  inducing  a  man  to  pay  a      ^^^*  ^^'  '^®' 
debt;  and,  what  is  more  to  the  purpose,  in  preventing  a  man  recklessly  contracting  debt,  or 
having  the  opportunity  to  do  so. 

2460«  Is  it  your  opinion^  that  the  knowledge  and  fear  of  that  law  has,  in  any  degree,  an 
influence  to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt,  which  he  would  be 
more  likely  to  incur  if  there  were  no  such  law  ? — ^The  knowledge  and  fear  of  the  law  of  im- 
prisonment for  debt  has  been  found,  by  ^perience,  ineffectual  to  make  a  dishonest  man  pay 
what  he  owes,  or  refrain  from  incurring  debt.  The  terrors  of  arrest  and  imprisonment  for 
debt  never  made  an  honest  man ;  but  nave  too  often  transported  and  made  outcasts  of  men, 
who,  by  a  more  suitable  law,  might  have  been  retained  in  honour  and  credit  to  the  country. 

2461.  Are  you  acquainted  wiUi  the  operation  of  Courts  of  Requests,  and  is  it  your  opinion 
that  they  should  be  aboUsbed ;  do  you  believe  that  those  Courts  w^uld  have  the  effect  which 
they  have  in  producing  payment,  if  they  had  not  the  power  of  imprisonment ;  and  are  you 
aware  that  process  from  those  Courts  against  property  is  so  easily  evaded  that  it  is  commonly 
deemed  useless  to  employ  it  ? — I  have  no  experience  to  offer  upon  these  questions ;  but  it  is 
my  opinion  that  Courts  of  Request  should  be  abolished.  I  can  suppose  that  such  courts  wouM 
be  much  leas  effectual  in  produdng  payment,  if  the  power  of  imprisonment  were  withdrawn ; 
but  I  believe  incarceration  by  these  Courts  for  trifling  debts — the  crpng  grievance  of  imprison- 
ment for  a  few  shillings — first  taught  men  to  give  their  thoughts  to  the  necessity  of  reforming 
the  law  of  debtor  aod  creditor. 

2462.  Would  it,  or  would  it  not,  in  your  opinion  be  better,  for  the  purpose  of  procuring 
payment  through  the  medium  of  some  property  concealed,  that  a  judgment-creditor  should 
nave  the  power  of  bringing  his  debtor,  in  a  summary  way,  before  a  proper  tribunal  for  exami-  . 
nation  as  to  his  property,  and  giving  such  tribunal  a  power,  in  the  event  of  his  answers  not 
beifxg  satisfectory,  to  imprison  the  debtor  until  he  answered  to  the  satisfaction  of  the  court,  or 
satisfied  the  judgment  ? — Most  assuredly  it  would  be  better.  But  I  would  extend  the  summary 
remedy  to  all  creditors,  and  not  to  judgment-creditors  only,  except  the  debt  was  matter  of 
dispute.  I  would  adopt  the  present  principles  of  bankruptcy  agamst  traders,  equally  against 
Don-traders,  and  most  certainly  against  non-traders  absconding  from  this  country,  against 
whom,  as  the  law  stands,  there  is  no  effectual  remedy :  and  the  result  of  the  proceeding 
should  be,  in  case  the  tribunal  should,  (in  default  of  payment  or  security  of  the  debt,  in  the 
discretion  I  have  said  I  would  allow),  proceed  to  extremity, — the  fruit  should  be,  not  merely 
the  satisfaction  of  the  particular  debt,  but  the  equal  distribution  of  the  debtor's  property 
among  his  creditors  generally.  The  honesty  and  expediency  of  adopting  into  the  Englisn 
law,  as  to  non-traders,  the  principle  of  the  cessio  bonorum,  by  compulsory  process  on  the  part 
of  the  creditor,  as  well  as  by  the  voluntary  act  of  the  debtor,  cannot  be  more  strikingly  illus- 
trated than  by  contrasting  the  integrity  of  the  measures  promptly  taken  in  the  Marquis  of 
Huntley's  case,  now  in  progress,  and  to  his  Lordship's  honour  with  his  own  consent,  for  the 
benefit  of  his  creditors  generally,  with  the  fraudulent  measures  pursued  for  years  in  the  case 
disclosed  in  my  previous  examination,  in  which  I  am  personally  a  large  creditor. 

2463.  Do  you  think  it  more  to  the  advantage  of  the  creditor,  that  the  debtor,  being  in 
prison  at  his  suit,  should  be  the  petitioner  for  relief  against  the  general  law,  and  have  to 
allow  his  title  to  the  indulgence ;  or  that  the  onus  should  lie  on  the  creditor  of  proving  matter 
to  justify  a  criminal  commitment? — If  the  law  of  England  retains  imprisonment  for  debt,  either 
on  airest  or  in  execution,  then  I  think  it  more  appropriate  (though  I  do  not  know  it  can  be 
more  advantageous)  and  more  practicable,  that  the  debtor  ^ould  be  the  petitioner  for  relief 
against  the  general  law,  and  have  to  show  his  title  to  indulgence,  than  that  the  onus  should 
lie  on  ibe  creditor  of  proving  matter  to  justify  a  criminal  comnutment, — a  proceeding  of  which 
few  creditors  would  avail  themselves,  and  wiiich  in  its  nature  would  be  a  harsh  proceeding 
against  a  fallen,  though  an  offending  man. 

2464.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process 
bas  been  beneficial  or  not  to  creditors ;  or  do  you,  from  your  experience,  believe  that  it  has 
been  beneficial  or  not  to  debtors  ? — ^The  aboUtion  of  arrest  on  mesne  process,  and  retention  of 
imprisomnent  in  execution,  has  only  changed  the  form  of  proceeding,  and  given  the  creditor  a 
more  expensive  instead  of  a  less  expensive  writ  against  his  debtor ;  which  increeise  of  expense 
must  fall  on  the  debtor  if  he  have  sufficient  effects,  or  on  the  creditors,  if  the  effects  of  the 
debtor  are  insufficient,  as  is  generally  the  case.  By  retaining  imprisonment  in  execution,  the 
legislature  was  content  to  withhold  from  creditors  remedies  against  oZZ  the  property  of  debtors^ 
and  the  summary  remedy  for  the  equal  distribution  of  a  non-trading  debtor's  property  among 
his  creditors,  as  proposed  in  1835.  I  therefore  oon»der  the  Act  of  1838  to  have  been  a 
d^Murture  from  both  principles,  and  a  delusion  as  well  to  creditors  as  to  debtors. 

2465.  On  what  sort  of  dealings  or  business  is  your  experience  on  this  head  founded? — 
Having  so  long  rdinquished  business*  I  have  no  practical  experience;  but  under  the  circum- 
stances I  have  m^itioned,  I  have,  perhaps  more  tlum  any  other  man,  given  undivided  atten- 
tion to  the  law  of  debtor  and  creditor,  and  to  the  proposed  changes  and  actual  changes 
therein. 

2466.  Is  it  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in  # 
bankruptcy,  that  each  judge  or  commissioner  should  have  full  power  to  «aforce  his  orders,  if 

not  SLypedied  against,  and  to  repress  contempts  of  court  in  a  summary  way,  by  fine  or  impri* 
sonment?— -It  is  in  my  opinion  most  essential.  Everything  that  can  contnbute  to  the  dignity 
and  respectability  of  the  judge  or  commissioner  will  add  to  the  efficiency  of  the  law  he  is  em- 
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Examinations.       ployed  to  administer.     In  improved  circumstances,  the  commissioners  have  already  become 
—7-  far  superior  men ;  in  more  favourable  circumstances,  it  is  reasonable  to  expect  increased  effi- 

Sir  Francis  Waskett  ^j^ncy.  I  have  no  doubt  the  commissioner's  aptitude  would  keep  pace  with  his  power  and 
responsibility  (I  do  not  mean  his  emoluments)  ;  and  to  this  end  I  would  enforce  his  orders, 
and  restrain  appeals,  as  I  shall  presently  state,  and  most  certainly  repress  contempts  of  court 
in  a  summary  way  by  fine  or  imprisonment,  in  correspondence  with  all  the  usual  privileges  of 
a  coui-t  of  record. 

2467.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bankrupt,  he 
makes  an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  and 
executes  a  bond  to  the  Great  Seal  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ; 
upon  this  a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing 
of  a  fiat ;  whereupon  the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course : 
in  your  opinion,  is  there  any  and  what  advantage  to  the  public  in  requiring  the  fiat  or 
authority  of  the  Lord  Chancellor  to  authorise  the  creditor  to  prosecute  his  complaint ;  or 
would  it,  in  your  opinion,  be  more  advantageous  that  the  proceedings  should  originate  before 
the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bankruptcy  1^ — No  other  advantage 
thar  the  weight  and  authority  of  the  Chancellor's  high  office,  ana  as  a  Unk  whereby  the  com- 
missioners are  held  as  a  branch  of  the  highest  court  of  justice  in  the  country.  As  to  the  pre- 
liminaries, the  affidavit  of  debt  and  bond  are  securities  against  vexatious  and  unsustainable 
proceedings ;  and  it  will  be  well,  on  extending  the  law  to  non-traders,  to  preserve  such  like 
securities  against  wanton  abuse  of  the  process.  Nor  am  I  a  friend  to  change  for  change's  sake; 
and  I  see  no  greater  advantage  in  the  proceedings  originating  before  the  judge  or  conmiis«- 
sioner  who  is  to  adjudicate  upon  the  bankruptcy.  Simplicity  and  inexpensiveness  should  be 
the  great  objects ;  and  I  would  reduce  the  expense  of  the  application  to  the  Lord  Chancellor, 
but  maintain  the  jurisdiction. 

246S.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner who  adjudicates  the  bankruptcy  should  have  jurisdiction  to  decide  upon  all  matters  in 
bankruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by  the 
Court  of  Review,  subject  to  appeal  ? — I  think  so.  The  Court  of  Review  has  not  presented  to 
the  public  the  most  edifying  exhibition  of  the  soundness  or  the  certainty  of  the  law;  neither 
do  I  think  there  is  sufficient  business  to  require  such  an  intermediate  Court;  neither  do  I  think 
a  system  of  successive  appeals  ought  to  prevail.  Contemporaneously  with  the  extension  of 
the  law  of  bankruptcy,  or  quasi  bankruptcy,  I  would  enlarge  the  number  of  commissioners  to 
meet  the  increased  business,  and  give  to  each  a  complete  jurisdiction,  subject  to  appeal  to  the 
Lord  Chancellor,  on  petition,  to  l^  heard  before  his  Lordship  or  the  other  judges  of  the  Court 
of  Chancery. 

2469.  Would  it,  in  your  opinion,  be  desirable  that,  in  cases  of  appeal,  the  appellant  should 
give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  also  for  the  costs? — By 
the  old  law  of  the  land,  the  subject  was  entitled  to  a  writ  of  error  as  a  writ  of  right ;  and  an 
appeal  is  much  in  the  nature  of  a  writ  of  error.  My  opinion  is,  however,  in  favoiu*  of  this 
wholesome  restriction  upon  writs  of  error  and  appeals ;  but  whether  the  restriction  ought  to 
be  at  once  applied  to  appeals  from  a  new  jurisdiction,  and  from  the  orders  of  a  single  judge, 
who  may  be  scarcely  settled  down  to  any  maturity  of  judgment  or  of  temperance,  is  a  ques- 
tion of  very  grave  consideration.  On  the  whole,  I  am  of  opinion  that  bail  in  error,  and  secu- 
rity on  appeals,  in  all  cases,  would  be  a  beneficial  restraint  against  abuse. 

2470.  The  proceeding  to  make  a  trader  a  bankrupt  is  an  ex-parte  proceeding,  and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  intimation :  what  is  your  opinion  of 
this  state  of  the  law  ? — Though  the  ex-parte  proceeding  may  have  worked  hardship  in  some 
particular  instances,  yet  it  has  not  been  found  generally  injurious.  On  the  contrary,  in  most 
cases  the  summary  and  ex-parte  proceeding  may  be  essential  to  the  effectual  reaching  of  the 
property—the  avoiding  undue  preferences,  and  defeating  wrongful  dealings — and  to  the 
perfect  administration  of  the  law  for  the  equal  benefit  of  the  creditors.  If,  therefore,  the 
trader  has  conimitted  an  act  of  bankruptcy,  and  the  creditor  can  prove  it  behind  his  back, 
I  see  no  objection  to  an  adjudication  on  an  ex-parte  proceeding.  If  the  trader  or  non-trader 
has  not  already  committed  an  act  of  bankruptcy,  I  would,  as  I  have  said  in  answer  to  a  former 
question,  introduce  a  new  act  of  bankruptcy  by  summons  before  the  commissioner;  and 
default  of  attendance,  or,  on  attendance,  in  default  of  payment  of  or  security  for  the  debt; 
and  in  all  such  cases  the  proceeding  would  cease  to  be  ex-parte.  The  cases  of  non-traders 
would  always  fall  within  the  latter  class ;  because,  by  the  summons"  alone,  or,  in  the  event  of 
an  absconding  debtor,  by  the  Oazette  notice,  would  the  non-trader  be  brought  within  the 
jurisdiction  ot  the  Bankrupt  Law. 

2471.  Supposing  that  you  object  to  the  present  state  of  the  law  as  to  the  adjudication,  do 
you  think  a  trader  should,  in  the  first  instance,  have  notice  of  the  intended  proceeding,  and  be 
allowed  to  dispute  the  adjudication  before  his  property  is  taken  possession  of,  or,  if  you  think 
it  essential,  having  regard  to  the  interests  of  creditors  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should,  in  the  first  instance,  be  ex-parte,  and  without 
notice  to  tlie  trader,  what  is  your  opinion  of  a  provision  of  the  following  kind : — ^that  upon  an 
application  to  make  a  party  a  bankrupt,  on  ex-parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that,  upon  such  order,  the 
messenger  should  take  possession  of  the  trader's  property,  and  keep  possession  until  the  order 
was  made  absolute,  or  discharged;  and  that,  unless  the  trader,  within  a  certain  time  men- 
tioned in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of 
notice  thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt 
forthwith;  or,  having  due  regard  to  the  injury  which  a  seizure  of  property  must  produce  to 
a  trader  s  credit,  do  you  think  it  would  be  more  consistent  with  justice,  and  at  the  same  time 
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not  injurious  to  creditors,  that,  instead  of  allowing  the  seizure  of  property  upon  an  ex-parte      Examinations, 
application,  in  all  cases,  upon  an  order  to  show  cause  being  made,  such  seizure  should  be  g.         ""^"w 
confined  to  cases  upon  affidavits,  showing  probable  cause  of  the  trader  being  about  to  abscond,  jjyerej^ 

or  make  away  with  his  property? — I  do  not  object  to  the  present  state  of  tlie  law  as  to  adju-  ,.  .  , 
dication ;  and  I  do  not  think  a  trader  should,  in  the  first  instance,  as  a  general  rule,  have 
notice  of  the  intended  proceeding,  nor  be  allowed  to  dispute  the  adjudication,  before  his 
property  be  taken  possession  of,  for  such  might  lead  to  delay,  litigation,  and  inconvenience,  • 
and  fraud.  I  do  think  it  essential,  having  regard  to  the  interests  of  creditors  and  the  pre- 
vention of  frauds,  that  the  application  to  adjudicate  a  bankruptcy  should  continue  to  be 
ex^parie,  and  without  notice  to  the  trader,  in  cases  in  which  the  trader  has  committed  an  act 
of  bankruptcy  ^now  known  to  the  law),  and  the  creditor  can  prove  it.  I  do  not  think  it  would 
be  any  improvement  in  the  law  of  bankruptcy,  if  the  summary  nature  of  the  proceedings 
towards  adjudication  were  embarrassed  by  an  order  to  show  cause,  and  an  opportunity  given  to 
the  trader,  in  fhat  stage,  to  dispute  all  or  any  of  the  three  essentials  to  the  trader's  bank- 
ruptcy. If  such  a  plan  were  adopted,  it  would  be  very  necessary  that  the  messenger  should 
take  possession  of  the  trader's  property,  and  keep  possession  until  the  order  was  made 
absolute,  or  discharged ;  but  I  think  the  delay  in  dealing  with  the  property  pending  the 
litigation  (which  might  be  of  considerable  duration,  as  there  might  be  an  appeal  from  the 
commissioner  to  the  chancellor,  and  the  chancellor  might  direct  an  issue  at  law  to  inform  his 
conscience)  would,  in  its  effects,  be  most  injurious.  I  think  the  seizure  of  property,  under 
such  circumstances,  would  work  as  much  injury  to  a  trader's  credit  as  an  undue  adjudication 
could  do  under  the  present  law.  I  think  it  far  better  that  the  administration  of  the  property 
should  go  forward  upon  the  prima  facie  case ;  and  that,  as  a  separate  and  distinct  affair,  the 
bankrupt  should  have  a  reasonable,  but  limited,  opportunity  \o  dispute  his  bankruptcy  by  a 
petition  of  appeal  to  the  chancellor,  or  on  an  issue  at  law,  if  his  lordship  directed  an  issue ; 
but  rtot  by  action,  as  I  will  presently  state.  I  think  the  creditor  s  responsibility  under  the 
bond  he  gives  (the  penalty  of  which  might  be  increased),  and  his  risk  of  costs  attending  a 
nugatory  proceeding,  have  been  found,  and  will  still  be  found,  sufficient  restraint  upon  the 
abuse  of  the  process  of  bankruptcy ;  to  which  I  will  add,  as  further  security,  the  general  good 
faith  and  forbearing  character  of  English  creditors.  I  do  not  think  it  would  be  sound  legis- 
lation that,  instead  of  allowing  the  seizure  of  property  upon  an  ex-parie  proceeding  m  all 
cases,  the  seizure  should  be  limited  to  cases  upon  affidavits  showing  probable  cause  of  the 
trader  being  about  to  abscond,  or  to  make  away  with  his  property ;  1  think  it  is  better  to 
legislate  without  exceptions,  for  the  exception  too  often  becomes  the  larger  portion  of  cases ; 
nor  is  it  expedient  to  multiply  occasions  for  affidavits,  nor  to  invite  invidious  imputations. 
I  think  such  a  course  inconsistent  with  the  dignity  and  equability  of  justice,  and  that  it  would 
prove  injurious  to  creditors. 

2472.  By  the  present  law,  a  bankrupt  who  has  done  no  act  amounting  to  acquiescence, 
may  bring  an  action  at  any  time,  if  not  barred  by  the  Statute  of  Limitations,  against  his 
assignees,  to  try  the  validity  of  the  fiat ;  so  a  person  claiming  adversely  to  the  assignees,  if  he 
has  not  by  his  conduct  or  otherwise  admitted  their  title,  may  at  any  time,  if  not  barred  by  the 
Statute  of  Limitations,  bring  an  action  against  them,  and  dispute  the  validity  of  a  fiat.  What 
is  your  opinion  of  this  state  of  the  law? — I  would  not  allow  the  validity  of  the  bankruptcy  to 
be  disputed  in  an  action  at  law,  either  by  the  bankrupt  against  the  messenger,  or  against  the 
assignees,  or  by  any  persons,  whether  plaintiff  or  defendant,  claiming  adversely  to  the  assignees. 
I  would  limit  the  place  of  conflict  to  the  Court  in  which  the  proceeding  originates,  ang  give 
the  bankrupt,  for  six  or  twelve  months,  a  petition  of  appeal  to  the  chancellor ;  and  continue 
to  the  chancellor  the  power  to  direct  an  issue  at  law,  if  he  thought  fit  I  would  avoid  the  risk 
of  conflicting  decisions,  and  conflicting  jurisdictions.  As  the  assignees  can  be  clothed  with 
no  other  rights  than  such  as  belonged  to  the  bankrupt,  I  see  no  injustice  in  restricting,  within 
very  narrow  limits,  the  opportunity  to  persons  claiming  adversely  to  the  assignees,  of  disputing 
the  bankruptcy.  Such  persons  might  have  a  petition  of  appeal^  and  an  issue,  in  like  manner 
as  the  bankrupt ;  but  after  the  time  had  gone  by  for  the  bankrupt  to  appeal,  or  after  the 
bankrupt  had  appealed,  and  the  decision  had  been  against  him,  I  would  hold  the  adjudication 
final  and  conclusive,  in  all  cases,  and  against  all  persons. 

2473.  Do  you  see  any  objection,  particularly  if  the  party  be  allowed  to  show  cause  against 
the  adjudication  in  the  manner  suggested  in  the  previous  query,  in  providing  that  the  adjudi- 
cation, if  the  bankrupt  do  not  appeal  against  it  within  a  certain  period,  should  be  conclusive 
in  all  cases? — I  see  no  objection,  even  without  the  condition  that  the  party  be  allowed  to  show 
cause  before  the  commissioner  against  the  adjudication,  in  providing  that  the  adjudication,  if 
the  bankrupt  do  not  appeal  within  six  or  twelve  months,  should  be  conclusive  in  all  cases,  and 
against  all  persons. 

2474.  Would  you  rather,  in  such  case,  confine  the  conclusiveness  of  the  adjudication  to  the 
bankrupt,  and  persons  indebted  to  his  estate,  in  any  action  or  suit  brought  by  an  assignee  for 
a  debt  or  demand,  for  which  the  bankrupt  himself  might,  had  he  not  been  adjudged  bank- 
rupt, have  sustained  any  action  or  suit,  or  would  you  confine  it,  as  in  the  Irish  Act,  6  and  7 
William  IV.,  cap^  14.,  sec.  115,  to  actions  brought  by  the  assignees,  where  the  debt  sought  to 
be  recovered  shall  not  exceed  20/.  ? — I  would  not  confine  the  conclusiveness  of  the  adjudica* 
tion  to  the  bankrupt,  and  to  the  persons  indebted  to  his  estate,  in  any  action  or  suit  brought 
by  tbe  assignee ;  but  I  would  hold  the  adjudication,  subject  to  the  appeal  1  have  suggested, 
conclusive  in  all  cases,  and  against  all  persons;  and  still  less  would  I  confine  its  conclusiveness 
as  in  the  Act  mentioned  in  the  question. 

2475.  Supposing  you  would  confine  the  conclusiveness  of  the  adjudication  as  above  stated, 
do  you  see  any  objection,  with  the  view  of  making  persons  who  have  claims  against  assignees 
prosecute  sucn  claims  without  delay,  in  providing  that,  in  actions  at  law  or  suits  in  equity 
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l^xftf"''^^'^*^'  against  an  assk^nee  by  any  other  person,  the  adjudication  ^ould  be  final,  or  that  no  proof 
"T^   ,        should  be  required  at  the  trial  or  hearing  of  the  petitioning  creditor's  debt,  trading,  or  act  of 

SirFmcu Waskett  bankruptcy,  unless  the  declaration  be  delivered,  or  bill  filea,  within  a  certain  peri^  after  the 
T      ifiAA       adjudication  be  advertised,  or  cause  of  action  or  suit  accrue  against  such  assignee,  as  well  as 

(  31st  Jan.  1840.  requiring  notice,  as  now,  under  the  90th  and  91st  sections  of  the  6  Greo.  IV.,  cap.  16,  of  tl» 
party*6  intention  to  dispute  some,  and  which  of  such  matters? — I  would  vot  confine  the  con- 
clusiveness of  the  adjudication  in  any  way ;  and  I  see  great  olDJection,  with  any  view,  in  merely 
providing  that  in  actions  or  suits  no  proof  should  be  required  at  the  trial  or  hearing,  of  the 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  without  previous  notice  of  the  party's 
intention  to  dispute  some,  and  wmch  of  such  matters.  Such  was  the  discreet  pvovision  of  me 
law  so  long  ago  as  the  49th  Geo.  III.,  cap.  121,  yet  it  happened  tiiat  the  judges,  by  their  con- 
struction of  the  statute,  departed  wholly  from  the  spirit,  if  not  from  the  letter  of  the  provision; 
and  in  my  own  experience  in  bankruptcy,  in  years  gone  by,  I  was  made  fully  seaable  of  the 
injustice  which  had  followed,  and  how  abortive  the  statute  had  become ;  and  I  do  not  thisk 
the  Act  6  Geo.  IV.  was  more  strongly  worded  than  the  former  statiUe.  I  ?Fould  hold,  subject 
only  to  the  appeal  I  have  suggested,  the  fact  of  adjudication  conclusive  and  final  in  all  caaes^ 
and  against  all  persons,  witnout  proof  of  the  prdiminaries  taken  thereto  to  establish  the 
bankruptcy. 

2476.  What  is  your  opinion  of  the  present  law  whidi  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certificate? — That 
it  is  salutary,  and  fit  to  be  retained. 

2477.  Do  you  think  that  the  certificate  by  the  jud^e  or  commissioner  of  the  bankrupt's 
conformity  to  the  statutes,  and  of  his  having  made  a  mil  discovery  of  his  estate  and  effects, 
ought  to  depend  on  the  previous  consent  of  any  of  the  creditors  ? — ^Yes,  most  certainly,  as 
giving  the  creditors  a  voice,  properly  and  reasonably  belonging  to  them,  in  the  final  act,  by 
which  they  are  to  be  excluded  from  the  bankrupt's  future  property  for  the  payment  of  their 
debts. 

2478.  Have  you  found  in  your  experience  that  the  necessity  of  obtaining  such  consent,  in 
many  cases,  occasions  much  expense  to  the  bankrupt  ? — Undoubtedly  some  expense,  but  not 
any  very  considerable  expense,  to  the  bankrupt,  and  that  in  proportion  to  the  extent  of  his 
dealings ;  nor  so  much  expense,  to  obtain  each  individual  creditor's  consent,  as  his  iDSolveacj 
occasioned  to  each  individual  creditor  in  the  proof  of  his  debt.  The  expense  on  each  of  sucn 
occasions  is  the  necessary  attendant  upon  tne  proceeding,  but  not  an  objection  to  the  prin- 
ciple of  it. 

2479.  Can  you  suggest  any  mode  by  which  such  expense  might  be  diminished? — ^The 
bankrupt  will  of  course  proceed  in  the  least  expensive  way.  Considering  as  I  do  the  previous 
consent  of  the  creditors  proper  and  reasonable,  and  the  principle  salutary  and  fit  to  be 
retained,  1  am  not  moved  from  my  opinion  by  the  consideration  of  the  expense,  such  as  it  is, 
to  the  bankrupt. 

2480.  Instead  of  requiring  the  previous  consent  of  creditors  to  the  certificate,  would  it  in 

Jour  opinion  be  more  advisable  to  allow  any  of  the  creditors  of  the  bankrupt  to  be  heard 
efore  the  judge  or  commissioner  against  nis  signing  the  certificate  ? — I  do  not  think  it 
would  be  more  nor  equally  advisable : — the  principle  of  consent,  rather  than  dissent,  is  more 
appropriate  and  practicable  on  such  an  occasion.  I  prefer  that  the  debtor  be  required  to 
show  his  title  to  the  immunity,  rather  than  that  the  creditor  should  be  left  to  impeach  it ; 
except  the  right  of  consent  to  the  certificate  of  conformity  be  preserved  to  creditors  (by  whidi 
the  creditors  would  in  their  own  hands  retain  or  release  the  claim  to  the  future  property  of 
the  debtor),  very  many  difficulties  will  arise  in  the  way  of  extending  the  law  of  bankruptcy  to 
non-traders ;  for  the  certificate  and  its  advantages  on  the  one  hand,  as  well  as  the  power  of 
punishment  for  fraud  on  the  other  hand,  will  be  proper  to  guard  against  abnse  on  allowing 
the  benefit  of  a  cessio  bonorum  to  a  non-trader  on  his  voluntary  application,  in  cases  where 
there  are  no  bona  to  be  ceded,  as  referred  to  in  a  former  question. 

2481.  Do  you  think,  judging  from  your  experience,  that  the  supineness  of  creditors  would, 
in  thoigenerality  of  cases,  make  the  obtaining  the  certificate  an  easy  thing,  by  the  commis- 
sioner  or  judge  certifying  a  conformity  to  the  bankrupt  law,  and  the  credit(M*s  fiuling  to 
attend  ?-.— Not  from  supineness  only  of  the  creditors,  but  every  accident  would  be  arrayed  on 
the  side  of  the  bankrupt ;  neither  would  it  be  just  to  disengage  the  debtor  from  me  tie 
between  him  and  his  creditor  of  obligation  to  deserve,  and  of  gratitude  on  receiving,  his  care- 
ditors'  consent ;  nor  judicious  to  cast  on  the  creditor  the  reproadi  of  opposition.  In  me  present 
Insolvent  Court  it  is  known  that  a  small  proportion  onlv  of  creditors  avail  themselves  of  the 
odious  duty  of  opposition.  In  the  commissioners'  hands  the  question  would  be  one  of  fact 
only  of  the  bankrupt's  conformity  or  non-conformity,  without  regard  to  the  efi*ect  of  a  cer- 
tificate in  releasing  nis  future  property  ;  but  in  the  creditors'  hands  the  qnestion  is,  as  the 
law  stands,  one  of  proper  and  individual  discretion. 

2482.  Or  would  this  be  likely  to  happen  from  the  difficulty  which  an  injured  creditor 
would  have  in  establishing  his  case  against  the  opposing  effi>rts  of  the  bankrupt's  friends  ? — 
The  debtor  and  creditor  would  be  each  placed  in  a  fsuse  position  towards  each  other,  and 
before  the  public ;  the  proper  position  is  that  the  debtor  dbould  seek  indulgence,  and  not 
that  the  creditor  should  seek  punishment  or  appear  to  seek  revenge. 

2483.  In  your  opinion,  should  the  conduct  of  the  bankrupt  m  the  mode  of  contracting 
debts,  or  in  disposing  of  his  property  before  the  bankruptcy,  form  part  of  the  consideration  in 
granting  the  certificate? — Most  certainly;  and  the  discretion  is,  as  the  law  stands,  very 
appropriately  given  to  the  credit4>rs,  and  would  be  most  embarrassing  if  given  to  the  com- 
missioner, to  whom  could  not  be  given  legal  knowledge,  of  much  of  which  the  creditor  has  had 
personal  experience. 


Digitized  by 


Google 


31st  Jan.  1840. 


for  inquiring  into  BANKRUPTCY  and  INSOLVENCY.        •  251 

2484.  Would  it  in  your  opinion  be  advisable  in  any,  and  if  so  in  Tivhat  class  of  cases^  to      Examinations* 
withhold  the  granting  of  the  certificate  until  after  an  audit  or  the  payment  of  a  dividend,  or  ""^"^a-WH. 
any,  and  what  other  time  ? — I  think  the  certificate  ought  to  be  withheld  for  some  given  time,  ^^      i?*mi.**^^ 
in  all  cases,  as  a  general  rule.     I  have  said  that  I  think  there  would  be  no  undue  hardship  in      ^^^^  ^^^  ^^ 
a  trader  having,  as  a  consequence  of  his  insolvency,  his  operations  in  trade  suspended  for 
some  reasonable  time :   and  as  to  the  non-trader  tnere  would  be  no  hardship ;  all  imprison- 
ment on  mesne  process,  and  in  ejKecution^  having  been  abolished ;  and  the  effect  of  the  certifi- 
cate therefore  applying  to  future  property,  and  not  to  personal  liability.     As  to  the  time 
reasonable  in  such  cases,  I  think  a  time  certain,  say  twelve  months,  and  until  after  the  audit, 
if  such  for  any  reason  be  postponed  beypnd  twelve  months,  would  be  the  proper  mean.    The 
interval  woula  give  creditOTs  opportunity  to  judge  of  the  result  to  themselves  of  the  bank- 
ruptcy, and  give  time  also  for  adverse  or  disturbed  feelings  to  subside,  and  a  fair  discretion  to 
prevail  in  giving  or  withholding  the  consent  to  the  certificate.    But  I  do  not  think  the  certifi- 
cate sh<»ild  be  denied  altogeth^  until  payment  of  a  dividend ;  for  I  can  imagine,  under  cir- 
cumstances, that  the  estate  of  a  very  honest  bankrupt  trader  may  pay  no  dividend  whatever. 
He  may  have  been  totally  and  suddenly  ruined  by  another  man*s  treachery  or  insolvency,  or 
other  overwhelming  accident 

2485.  Would  you  suggest  any  and  what  other  alteration  with  regard  to  the  certificate  ?— I 
have,  to  refresh  my  memory^  looked  over  the  form  of  the  certificate  ;  and  I  think  it  does  its 
author  infinite  credit;  it  allots  very  distinctly  to  the  commisfflouer  and  to  the  creditors  their 
respective  duties ;  the  commissioner  to  certify  to  the  fact  of  conformity,  and  to  the  particulars 
of  the  proceedings,  and  the  requisite  consent  of  creditors  in  number  and  value;  said  the 
creditors  to  consent  to  the  immunity,  the  e&ct  of  which  is  to  release  the  debtor's  future 
property*  The  sujggestions  made  as  to  changing  the  form  of  the  certificate  have  arisen,  I 
tiiiak,  from  imperfect  con^deration  of  the  present  [form ;  of  which  the  name  "  Certificate 
of  Conformity"  conveys  a  mistaken  idea.  The  creditors  do  not  certify  to  the  conformity, 
such  is  the  aUotted  duty  of  the  commissioner ;  but  the  crechtors  consent  to  the  commissioner 
certifying, — to  the  statutable  allowance  to  the  bankrupt, — and  to  hi»  discharge  from  hk  debit. 
As  to  the  notion  of  relieving  creditors  from  the  importunity  of  the  debtors  and  their  friends, 
such  Gonsider^tion  is  below  the  maxims  of  justice :  if  the  creditors  cannot  fulfil  for  themselves 
their  own  pecuCar  and  appropriate  duty*  weak  indeed  ought  to  be  the  expectation  that  a 
public  functionary,  however  respectable  his  station,  can  fulfil  the  duty  for  them. 

2486.  Would  it,  in  your  opinion^  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner before  whom  a  bankrupt  passes  his  last  examination  should  have  power  to  punish  such 
bankrupt  by  impriscMiment  for  a  limited  time,  for  grosa  misconduct  or  fraUd  ?— Theoretically 
it  would,  but  practically  I  do  not  think  it  would  be  found  particularly  advantageous  to  thie 
public.  The  svstem  has  been  tried  in  the  Insolvent  Court,  and  has  not,  in  my  opinion,  been 
found  practically  to  yield  advantage,  either  in  the  way  of  reparation  to  the  creditor,  or  refor- 
mation of  the  debtor.  As  retributive  justice,  the  power  of  punishment  is  appropriate;  but  I 
lay  greater  stress  on  what  I  have  called  the  bounty  upon  honesty,  namely,  tne  power  to  the 
creditor  of  giving  or  withholding  consent  to  the  certificate,  by  which  a  debtor's  future  pro- 
perty would  be  releaaed.  Still  I  think  the  judge  or  commissioner  should  have  the  power 
here  proposed  to  punish  by  impriscmment  gross  misconduct  or  fraud  in  the  bankrupt ;  and  as 
naificonduct  and  fraud  range  widely,  so  I  think  the  Umit  of  time  ought  not  to  be  narrow. 

2487.  In  your  opinion,  is  it  more  advantageous  to  creditors  that  the  property  of  a  banknq)t 
should  be  administered  under  a  fiat  in  bankruptcy,  or  a  trust-deed? — ^As  a  general  principfe, 
under  a  fiat  in  bankruptcy ;  but  I  would  not  discourage  trust-deeds,  more  especially  if  the 
sanction  to^  and  summary  means  of  enforcing  trust-deeds,  proposed  to  have  been  given  by  the 
Bilk  of  1835  and  1836, '-  for  Abohshing  Imprisonment  for  Debt,''  were  provided  by  law. 

2488.  Do  you  believe  that  trust-deeds  are  niore  resorted  to  than  formerly,  and  if  so,  what 
do  you  believe  ta  be  the  cause  ? — I  have  had  no  recent  personal  experience  in  this  respect. 
If  trust-deeds  are  more  resorted  to,  it  is  very  probable  only  as  a  plain,  certain,  and  positive 
act  of  lumkruptey,  and  preparatory  to  a  fiat 

2489.  If,  in  any  cases,  a  trust-deed  is  to  be  preferred,  does  that  arise  from  the  expense  of 
prosecuting  a  fiat  in  the  Court  of  Bankruptcy  ? — ^The  immediate  ocpense  of  a  fiat  may  appeu: 
greater  than  that  of  a  trust-deed ;  but  I  bold  that  an  eflfectual,  though  more  expensive  re- 
medy, by  which  to  bring  an  insolvent's  property  under  the  administration  of  the  law,  is 
ebeaper  than  ineffectual  and  less  expensive  naeans.  However,  I  do  not  admit  that  baak- 
ruptcy  and  the  proceeding  under  it  are  (on  a  general  average)  more  expensive  than  a  trust- 
deed  and  the  means  of  enforcing  trust-deeds,  as  the  law  now  stands. 

2490*  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any  and  what  power  over 
the  trustees  under  such  deeds,  and  what  provisions  do  you  recommend  to  this  purpose  ? — I 
think  that  the  Court  of  Bankruptcy  should  have  some  such  power ;  and  I  submit  to  the  con- 
sideration of  this  Board  the  provisions  proposed  to  have  been  established  as  law  by  the  Bills 
of  1835  and  1836,  '^  for  Abolrahing  Imprisonment  for  Debt."  The  povisions  were — First,  that 
the  consent  of  seven-eighths^  in  number  and  value,  of  the  creditors  should  be  binding  on  the 
other  creditors;  and  a  trust-deed  so  executed  should  not  be  disturbed  by  an  act  of  bankruptcy, 
nor  be  deemed  an  act  of  bankruptcy.  Secondly,  that  the  judge  in  bankruptcy  should  on  pe- 
tition have  jurisdiction  over  the  debtor  and  his  creditors.  Thirdly,  that  a  list  of  debts  should 
be  filed  in  the  Court  of  Bankruptcy,  and  any  frauchdent  omission  should  deprive  the  debtor 
of  the  provisions  in  his  favour.  Fourthly,  that  the  creditors  should  have  the  same  ngfala  as 
under  a  fiat  in  bankruptcy,  and  not  be  p^judiced  in  their  rights  against  third  persons,  fifthly, 
that  aU  persons  and  matters  ift  this  respect  should- be  under  the  jurisdiction  of  the  Locd  Chaor 
cellor  and  Court  of  Bankruptcy  on  petition  or  motion. 


2491.  Da  you  think  it  nwld  be  desirable  to  abolish  the  fee  of  1(H.  on  iswwng  the  fiat,  and 
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the  fee  of  20/.  paid  into  Court  on  the  choice  of  assignees,  and  in  lieu  thereof  to  require  the 
payment  into  Court  of  a  regulated  per  centage  on  all  property  passing  through  the  Court;  or 
in  TPhat  other  way  do  you  think  it  would  he  desirable  to  regulate  the  fees  of  the  Court,  so  as 
not  to  be  a  burthen  upon  small  estates? — I  think  it  would  he  well  to  abolish  these  fees,  which, 
however  reasonable  to  have  been  substituted  in  the  place  of  former  equally  heavy  expenses, 
offer  no  apology  to  the  suitor  for  such  demands  on  his  purse.  I  think  the  Court  of  Bank- 
ruptcy and  its  principal  officers  (and  all  chief  ministers  of  the  justice  of  the  country)  ought 
to  be  paid  out  of  national  funds,  and  not  out  of  •*  fee  fimds"  or  suitors'  funds,  and  that  fees 
are  appropriate  only  as  the  wages  of  persons  practising  in  the  courts  by  the  direct  employ- 
ment of  th0  party  paying  such  fees.  I  do  not  think  the  suggestion  of  a  "  payment  into  Court 
of  a  regulated  per  eentage  on  all  property  passing  through  the  Court  *'  legitimate  or  creditable. 
As  weU  might  the  Court  of  Chancery  and  the  courts  of  law  be  maintained  by  such  aa  expe- 
dient. A  court  of  justice,  to  entitle  it  to  respect  and  submission,  must  be  pure,  not  only  in 
its  practice,  but  in  its  qualities ;  and  I  know  nothing  so  destructive  to  its  reputation  in  either 
reipeet  as  any  participation  in  the  funds  under  its  administration. 

2492.  Should  the  official  assignees,  in  your  opinion,  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate? — I  have  doubted  trc  policy  of  the  establishment  of  official  assignees;  but  taking 
such  as  establiriied,  I  am  decisively  of  opinion  they  should  be  paid  ont  of  each  estate,  and  not 
out  of  a  joint  fund. 

2493.  In  your  opinion,  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  execution  of  the  duties  imposed  upon  him  as  such, 
official  assignee  ? — Certainly  not ;  and  it  has  been  one  of  the  inconveniences  attending  the  es- 
tablishment of  official  assignees,  that  in  many  cases,  as  well  wb^^  there  has  been  no  estate  of 
the  bankrupt  in  hand,  as  also  where  there  has  been  property,  the  official  assignees  have  been 
reluctant  to  incur  the  responsibility  of  measures  for  ascertaining  or  enforcing  the  bankrupt's 
rights :  in  such  cases  the  official  assignees  have  been  dead  weights  upon  the  creditors'  as- 
signees in  the  execution  of  the  joint  duty.  I  admit  that  iu  other  cases  the  official  assignees 
have  been  the  life-spring  of  exertion  against  the  supineness  of  the  creditors'  assignees;  aiul  all 
I  will  therefore  say  is,  that  a  general  measure  of  good  may  have  its  particular  inconveniences. 
I  think  that  an  official  assignee,  when  joined  with  the  creditors'  assignees  in  any  action  or  suit, 
ought  to  be  exonerated  by  law  from  liability  to  damages  and  costs. 

z494.  *Have  you  suffered  by  failures  in  the  country,  or  have  you  had  experience  in  the 
working  of  fiats  of  bankruptcy  in  the  coimtry  ? — I  have  had  no  experience  in  the  working  of 
fiats  of  bankruptcy  in  the  country :  nor  have  I  suffered  by  failures  in  the  country. 
.  2495.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts'  estates  in 
tile  country?  If  not,  state  the  grounds  of  your  dissatisfaction,  and*  particularly  whether  the 
constitution  of  the  courts  of  commissioners  in  the  country,  the  uncertainty  attending  these 
tribunals  both  with  respect  to  the  law  and  the  practice,  the  costs  of  working  fiats  in  the 
country,  the  difficulty  of  access  to  the  proceedings,  the  want  of  publicity,  and  the  checks 
attendant  thereupon,  the  delay  in  getting  in  the  property,  the  safety  of  the  funds  when 
collected,  the  time  of  making  dividends,  the  number  and  the  amount  of  the  dividends,  the  absence 
of  any  sufficient  motive  to  secure  activity  on  the  part  of  assignees,  or  whether  any  and  which 
of  the  above  matters  form  grounds  of  dissatisfaction,  and  what  remedies  occur  to  you  as  prac- 
ticable for  any  defects  which  you  have  observed  in  the  administration  of  bankruptcy  in  the 
country  ? — My  dissatisfaction  with  the  administration  of  bankrupts'  estates  in  the  country,  is 
founded  only  upon  the  general  information  I  have  gleaned  in  common  with  all  other  men,  and 
on  every  one  of  the  grounds  stated  in  the  question,  there  is,  in  my  opinion,  much  reason  for 
dissatisfaction.  The  constitution  of  the  court  b  objectionable:  first,  because  prac^mnjir  barristers 
and  solicitors  act  as  commissioners.  Now  I  would  invariably  separate  the  judicial  character 
from  the  advocate,  whether  barrister  or  solicitor.  No  barrister  or  solicitor  in  actual  practice 
ought,  in  my  opinion,  to  be  allowed  to  preside  in  any  case  either  as  judge  or  magistrate.  I  do 
not  apprehend  direct  venality ;  but  I  would  guard  against  mental  bias,  conscious  or  unconscious. 
Secondly,  because  I  have  known  creditors  act  as  commissioners ;  a  reproach  as  well  against  the 
law,  as  against  the  individuals.  The  objection  in  the  question  against  the  uncertainty  attending 
these  tribunals,  both  with  respect  to  the  law  and  the  practice,  is  not  so  easily  remediable,  for 
judges  of  the  highest  order  differ  with  respectto  law  and  practice;  and  uniformity,  however  de- 
sirable, cannot  be  altogether  attainable  among  a  variety  of  distant  tribunals,  though  much  may- 
be done  towards  it,  by  nolding  them  all  as  branches  of  one  fountain-head;  which  establishment 
of  a  fountain-head  might  be  used,  also,  to  regulate  the  costs  of  country  fiats,  to  secure  access  to 
{and  the  preservation  and  integrity  of)  the  proceedings,  by  filing  them  as  records,  and  for  all 
purposes  of  publicity,  superintendence,  and  direction.  The  funds  in  country  cases,  like  as  in 
town  cases,  might  be  paid  to  the  accountant-general  of  the  Court  of  Bankruptcy;  which 
reform  alone  would  take  from  the  assignees,  and  solicitors,  and  bankers,  and  employees,  much 
motive  for  delay ;  and  taking  away  all  such  motive  for  delay,  I  think  the  assignee's  own 
interest  as  a  creditor,  and  his  inchnation  to  receive  his  own  share,  would  secure  sufficient 
activity  on  his  part  towards  a  dividend.  As  another  means  towards  the  same  end,  I  would 
not  allow  the  solicitor's  bill  to  be  paid  except  simultaneously  with  the  audit  preparatory  to  a 
dividend.  , 

2496.  What  is  your  opinion  of  the  following  plan  which  has  been  suggested  to  this  com- 
mission, either  as  a  plan  for  administering  the]  law  both  of  bankruptcy  and  insolvency 
throughout  England  and  Wales,  in  the  event  of  the  Insolvent  Debtors' Court  being  abolished, 
or  as  a  plan  for  administering  the  law  of  bankruptcy  only : — ^The  Court  of  Review  to  be 
abolished.  To  have  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and 
insolvents:  such  court  to  consist  of  a  ceitain  number  of  co-ordinate  judges,  some  (as  the 
present  commissioners)  to  be  stationed  in  London,  others  in  certain  districts  throughout  the 
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country  to  be  determined  upon.    The  court  to  have  original  jurisdiction  in  all  matters  of     EiuumnatioBi. 
bankruptcy  and  insolvency,  subject  to  appeal.    The  law  to  be  administered  in  London  and  q.'-.    "T"*" 
in  such  country  districts  before  any  one  or  more  of  the  judges  of  the  court,  subject  to  appeal  SirPrMCisWadtett 
from  the  decision  of  any  one  judge,  either  in  London  or  the  country,  to  three  of  the  judges  in  ^^^'tun 

London,  [and,  in  certain  matters  and  under  certain  restrictions,  from  the  three  to  the  Lord  3m  Jtn.  1840. 
Chancellor.  All  appeals  before  the  three  judges  to  be  proceeded  upon  by  vkd  wee  exami- 
nation of  witnesses  (as  now  in  the  Subdivision  Courts),  unless  the  court  think  it  expedient, 
under  special  circumstances,  to  receive  testimony  by  affidavit.  Appeals  before  the  Lord 
Chancellor  to  be  decided  upon  the  evidence  taken  before  the  three  judges,  and  upon  that 
alone,  unless  the  Lord  Chancellor  think  it  expedient  to  have  further  evidence  hy  vied  voce 
examination  or  by  affidavit;  and  where  further  viva  voee  evidence  is  required,  the  Lord 
Chancellor  to  remit  the  case  to  the  three  judges  for  that  purpose.  The  judges  of  the  court 
sitting  in  London,  or  the  major  part  of  them,  to  make  general  rules  and  orders,  to  be  approved 
of  by  the  Lord  Chancellor,  for  regulating  the  forms  of  proceedings,  and  the  practice  to  be 
observed  in  the  court  both  in  London  and  in  the  country.  The  proceedings  before  any  of  the 
judges  in  the  country  to  be  transmitted  to  the  court  in  London,  to  be  records  of  the  court, 
and  to  be  kept  as  such  amcmg  the  records  thereof,  but  the  solicitors  prosecuting  any  matter 
of  bankruptcy  or  insolvency  in  the  country  to  have  office  copies  of  such  proceedings,  in  the,  ' 

same  manner  as  solicitors  do  now  of  proceedings  in  the  Court  of  Bankruptcy  ? — I  have  already 
said  that  I  think  the  Insolvent  Debtors'  Court  ought  to  be  abolished,  together  vnth  imprison- 
ment for  debt  in  execution,  and  that  the  jurisdiction  over  insolvents  (traders  and  non-traders) 
should  be  united,  and  given  to  the  Court  of  Bankruptcy ;  but  if  the  name  of  a  ''  Court  o£ 
Bankruptcy ''  or  "  of  Insolvency  *'  be  supposed  to  be  ofiensive,  the  name  of  ^  the  Court  of 
Debtor  and  Creditor"  may  be  free  of  objection,  and  in  my  opinion  is  preferable,  and  more 
appropriate,  and  more  significant  than  the  name  of  ''  the  Court  of  Commerce.**     Upon  the 
plan  proposed  by  the  present  Question,  I  have  to  say  that,  in  my  opinion,  there  is  much  to  be 
approved,  and  some  tlungs  to  be  objected.  I  think  the  Court  of  Keview  ought  to  be  abolished^ 
I  think  full  and  perfect  jurisdiction  ought  to  be  given  to  the  court  of  Bankruptcy,  or  the 
Court  of  Debtor  and  Creditor  (but  as  a  branch  of  the  Court  of  Chancery),  for  the  adminis- 
tration of  the  laws  relating  to  bankrupts  and  insolvents;  and  that  such  Court  should  consist  ' 
of  a  certain  number  of  co-ordinate  judges  (as  the  present  commissioners,  but  to  be  called 
judges),  to  be  stationed  in  Londoir;  but  not  in  certain  districts  throughout  the  country.     I 
would  adopt,  as  far  as  may  be,  the  old-fashioned  model  of  our   courts  of  law ;    I  would 
establish  the  fountain-head  of  justice  between  debtor  and  creditor  in  London,  and  all  pro- 
ceedings should  be  commenced,  prosecuted,  and  completed  there,  or  elsewhere  under  its 
authority.     The  country  work,  much  of  which  could  not  wait  for  circuits,  to  be  transacted  by 
commissioners  (neither  practising  barristers  nor  practising  solicitors),  and  their  proceedings 
returned  to,  and  recorded  by,  the  court  in  London.     In  addition  to  the  use  of  commissioners 
for  all  the' details  of  country  proceedings,  I  would  have  circuits  of  the  judges  of  the  Court  of 
Debtor  and  Creditor,  (or  Bankruptcy  and  Insolvency),  to  hear  and  determine  disputed  or 
reserved  questions.     The  appeals  from  the  judges,  whether  in  London  or  on  circuit,  should,, 
in  my  opinion,  be  to  the  Lord  Chancellor,  on  petition  to  be  heard  before  his  lordship  or  the 
other  judges  of  the  Court  of  Chancery ;  and  I  would  restrict  appeals,  as  I  have  said,  by 
requiring  security  for  the  performance  of  the  judgment,  if  affirmed,  and  for  costs.     In  my 
opinion  a  system  of  suceessive  appeals  ought  not  to  prevail,  and  I  therefore  object  to  the  inter- 
mediate appeal  proposed  from  the  decision  of  any  one  judge,  either  in  London  or  on  circuit, 
to  three  of  the  judges  in  London,  before  the  appeal  to  the  Lord  Chancellor :  but  every  pro- 
ceeding taken  by  the  commissioners  in  the  country  should  be  subject  to  revision  or  reversal  of 
the  court,  or  a  judge  of  the  court,  in  London.     It  may  also  be  expedient  that  a  judge  on 
circuit  should  have  the  means  of  reconsidering  his  judgment,  more  deliberately,  in  London. 
The  viva  voee  examination  of  witnesses  has  its  advantages,  as  on  the  trial  of  an  issue  to  ascer- 
tain the  fact  of  bankruptcy,  or  any  vital  question;  but  for  general  purposes  I  think  it  expedient 
to  require  that  all  examinations  be  taken  in  writing,  Uiough  given  viva  voee,  whether  this 
proceeding  be  before  a  judge  in  London,  a  judge  on  circuit,  or  a  commissioner  in  the  country; 
and  certamly  and  invariably  in  the  last  case.     The  advantage  of  written  examinations  and 
affidavits  is,  that  the  evidence  so  taken  is  placed  on  record,  and  is  readily  and  easily  trans- 
mitted to  the  Lord  Chancellor  on  appeal,  before  whom  no  new  evidence  ought,  as  a  general 
rule>to  be  admitted  ;  and  except  for  sucli  examinations  in  writing,  and  affidavits,  so  recorded 
and  transmitted,  the  Lord  Chancdlor  would  have  no  evidence  before  him ;  for  a  judge*s  notes 
are  too  burdensome  upon  the  judge,  and  too  uncertain  to  the  suitor.     I  am  ignorant  how  this 
matter  is  now  managed  in  the  Subdivbion  Courts,  which  have  been  established  since  my  time. 
The  power  to  the  chancellor  (as  an  exception  to  the  general  rule)  to  require  on  an  appeal 
further  evidence,  either  by  written  examination  taken  viva  voce  or  by  affidavit,   may  be 
expedient,  though  departing  from  a  sound  principle  of  rejecting  new  evidence ;   and  where, 
such  further  examination  in  writing,  to  be  taken  vkd  voee,  be  required  by  his  lordship,  the 
case  should  be  remitted  to  the  judge  for  that  purpose,  restricting  the  points.    The  judges  of 
the  court  in  London  (not  the  major  part  of  them)  should  be  at  liberty  to  make  general  rules 
and  orders,  to  be  approved  of  and  allowed  by  the  Lord  Chancellor,  for  regulating  the  forms 
of  proceedings,  and  the  practice  to  be  observed  in  the  court,  on  circuit,  and  before  com- 
missioners.   The  last  provision  in  the  Question  exactly  meets  my  mind,  that  the  proceedings 
before  the  judges  on  circuit,  and  also  the  proceedings  before  commissioners  under  all  com- 
missions,  should  be  transmitted  to  the  court  in  London,  to  be,  together  with  the  proceedings 
in  London,  records  of  the  court,  and  to  be  kept  as  such  among  the  records :  but  the  solicitors 
prosecuting  any  matter  of  bankruptcy  or  insolvency  in  the  country,  and  also  the  solicitors 
prosecuting  any  matter  of  bankruptcy  or  insolvency  in  town,  should  have  office  copies  of  such 
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proceedings  for  ase>  in  the  s«me  manner  as  solieiton  hare  hitherto  had  tbe  original  proceediogs 
2497.  Might  not  other  matters^  for  which  now  special  eommimons  are  issued,  such  as  eom^ 


Slil  Jflib  1 849  ™8«wi8  of  lunacy — ^for  assigning  guardians — ^for  examination  of  witnesses — for  taking  answers, 
&e.— be  advantageously  prosecut^  before  any  one  of  the  judges  of  such  court  ? — Not  before 
^^j^tdiges  of  the  court ;  for,  according  to  my  notion,  such  judges  should  go  on  circuit  only 
penodieally ;  but  other  matters,  such  as  commissions  of  lunacy,  and  commissions  for  ?^«gigni»g 
guardians,  taking  answers  and  examinations,  and  for  examination  of  witnesses,  &e.  in  suits  in 

X'ty,  and  for  taking  the  acknowledgments  of  married  wom^i  on  conveyances,  might  be 
mtageously  prosecuted  before  the  same  persons,  to  whom  commissions  may  be  granted  by 
the  Court  of  Debtor  and  Creditor  (Banknxptcr  or  Insolvency)  for  the  puq)08es  of  the  proposed 
mew  law  of  debtor  and  creditor.  The  grounds  of  my  objecdon  to  the  use,  on  conmussions  in 
b«ikruptcy,  ef  practising  hamsters^  or  practising  solicitors,  are  too  well  understood  by  all 
those  having  knowledge  of  the  proceedings  under  country  commissoons,  to  need  exfdanation. 
These  commissioners  wait  upon  each  other  within  the  circle,  and  irregularitv>  and  from  irre- 
gularity reproach,  1ms  followed :  nor  have  the  successive  provisions  of  lord  chancellors,  re^ 
quiring  a  certain  class  of  the  commissioners  to  be  <^  the  quorum,  or  appointing  loca^  lists  of 
eemmissiooers,  sufficiently  removed  occasion  of  complamt  I  would  separate  awi  distinguish 
tlie  judicial  character  of  a  commissioner  (as  I  have  said)  from  the  practising  barrister  and 
practisittg  soUeitor,  but  I  would  not  create  local  judges ;  for  if  such  were  as  numerous  as 
C0BveBience  would  require,  their  a|q)ointment  woiud  reduce  the  standard  of  importance  and 
respectabilitr  which  ought  to  belong  to  the  name  and  station  of  a  judge. 

2496.  It  has  been  suggested  to  thw  commission,  >that  instead  of  having  local  judges  for  tb 
country  districts,  it  woukf  be  nsore  advantageous  thiU;  the  law  of  bankruptcy  for  Ei^land  and 
Wales  should  be  administered  in  the  court  in  London,  with  the  aid  of  circuits  for  certain 
matters,  and  with  the  power  of  appointing  ocaminers  where  necessary ;  a8>  for  instance,  all 
adjudications  of  bankruptcy  and  choice  of  assignees,  to  take  place  in  London;  the  kist  exa- 
mination of  bankrupts,  and  atidits  and  dividends^  to  take  plaee  before  a  judge  on  his  circuity 
and  the  court  to  have  power  to  appoint  examiners  for  counties  or  districts  for  special  purposes : 
what  is  your  opinion  of  this  plan,  and  of  the  relative  merits  of  the  two;  and  state  fortherwhat 
part,  if  an^,  of  the  business  under  a  fiat  in  bankruptcy  you  think,  from  your  experience,  could 
be  conveniently  and  efficiently  despatched  on  circuit ;  and  if  you  do  not  approve  of  either  of 
the  plans  above  suggested,  have  you  any,  and  what,  other  course  to  suggest  for  the  better 
administration  of  the  law  relating  to  bankruptcy  and  insolvent  debtors  throughout  England 
and  Wales  ? — My  answers  to  the  two  last  questions  have  disclosed  my  opinions  upon  the  most 
practicable  mode  of  administering  the  law  of  bankruptcy  and  insolvency.  I  have  said  I  do 
not  approve  of  local  judges  for  the  country  districts ;  on  the  other  hand,  the  large  increase  of 
business  which  may  be  eiqpected  to  follow  the  extension  oS  the  law  of  bankruptcy  to  non-traders 
as  well  as  traders,  and  the  transfer  to  the  Court  of  Bankruptcy  ofthe  jurisdiction  of  the  Couftof 
Insolvent  Debtors  (be  the  new  court,  a  "  Court  of  Debtor  and  Creditor,"  or,  a  "  Court  of  Com- 
merce,*') the  large  increase  of  business  will  require  much  more  aid  in  the  couutry  than,  in  addition 
to  the  judge's  circuit,  the  mere  appointment  of  examiners  would  supply.  Much  buaness  must 
necessarily  be  done  by  commission  (subject  to  revision  and  reversal)  ;  and  I  think  it  will  not 
be  found  convenient  or  practicable,  that  all  adjudications  and  choice  of  assignees  should  take 
7)lace  in  London.  However,  the  first  and  major  consideration  is,  how  far  rtie  law  of  bank- 
ruptcy, and  the  principle  of  a  ee9aio  hanerum,  is  t<i  be  applied ;  and  this  determined,  there  can 
be  no  difficulty  in  carrying  out,  conveniently  and  efieetually,  the  law  and  the  principle.  The 
last  examinations  of  bankrupts,  and  audits,  and  dividends,  might,  if  thought  necessary,  take 
place  before  the  judge  on  his  circuit ;  and  indeed  the  objection  against  carrying  on  the  wIh^ 
business  under  a  fiat  in  bankruptcy  before  the  judge  on  his  circuit,  is  one  of  time  and  delay ; 
and,  in  my  opinion,  that  greater  deliberation  and  "  privacy  before  adjudication,"  would  attend 
proceedings  before  a  commissioner,  under  the  orders,  and  subject  to  the  revision  and  reversal 
^of  the  court  in  London,  or  a  judge  of  the  court.  Upon  the  last  question,  my  suggestions  for 
the  better  administraticm  of  the  mw  relating  to  bankrupts  and  insolvent  debtors — or  rather  of 
the  law  of  debtor  and  creditor — have  been  already  folly  given ;  and  to  sum  up  the  whole,  I 
think  my  observations  may  be  classed  under  the  following  seven  heads : — first,  remedies  to 
•creditors  ought  to  be  given  against  all  a  debtor's  property ;  secondly,  to  such  end,  non-tradar 
as  well  as  trader,  should  be  made  subject  to  a  jma»i  bankrupt  law,  without  previous  imprison- 
ment ;  thirdly,  the  benefit  of  a  cessie  henorum  should  be  given  to-  debtors  upon  their  votimtary 
application,  without  previous  imprisonment;  fourthly,  imprisonment  for  debt  in  execution 
ought  to  be  abofished ;  fifthly,  tm  Insolvent  Debtors'  Court  ought  to  be  abolished,  and  its 
junsdiction  transferred  to  the  Court  of  Bankruptcy;  sixthly,  reciprocity  of  effect  ought  to  be 
given  to  judgments  in  England  and  Ireland,  t.  e.  judgments  of  the  Courts  at  Westndnster 
should  be  made  effectual  1^  enrolment  against  property  in  Ireland;  and  judgments  of  the 
Courts  in  Ireland  should  be  made  efifectua)  by  enrolment  against  property  in  England ; 
seventhly,  refugee  debtors  living  abroad  should  be  made  respon^le  to  ^be  hew,  at  kaet  so-fonr 
as  to  reach  their  property,  and  the  income  of  their  property,  within  the  United  Kingdom* 

(Tht  witnets  wWukew.) 

Mr^  Jmme9.  WUBmm  FreAfield,  Jmu,  examined. 

Mr.  James  William       9499.  Chairman. — You  are  a  solicitor  iit  very  considerable  practice  ? — I  am  a  soUcitor. 
Freshfield,  Jun.  2500.  Your  house  has  bad  a  great  deal  to  d»  with  bankruptcy  ? — I  have  had  aonsiderabk 

experience  in  bankruptcy. 

3501.  Some  questions  have  been  famishesd  t»  yoiaK-kanpe  ym  awy  snggf  atiena  to  oi&r  %^ikm 
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ccnuuiBBioiiers  upon  these  questions? — I  have  considered  the  questions  put  as  far  as  I  have 
had  the  means  of  doing  so.    The  first  branch  of  the  questions  refers  to  the  adBoinistration  •f  ^   j        wiHia« 
bankruptcy  as  compared  with  the  administration  of  the  Insolvent  Debtors'  Court,  and  to  the      p^^SSdL  Jub 
expediency  of  combining  the  two  jurisdictions.     As  far  as  I  can  form  a  judgment  upon  that  .       ^^ 

sao^ect,  it  appears  to  me  that  it  would  not  be  at  all  desirable  that  the.  two  jurisdictions  should 
be  combined.  The  object  in  bankruptcy  and  the  object  in  the  Insolvent  Debtors*  Court  as 
at  present  consttti^d,  is  distinct ;  the  object  in  bankruptcy  is  distribution ;  the  object  in  the 
Insol^^rat  Debtors'  Court,  as  at  present  constituted^  is  Uie  discharge  from  custody  of  an 
insolvent  person  ;  the  class  of  persons  also  is  distinct ;  the  class  of  persons  contemplated  under 
bankrupt^  are  persons  who,  by  the  inevitable  vicissitudes  of  merchandise^  are  reduced  to  a 
state  of  insolvency;  on  the  other  hand,  the  Insolvent  Debtors' dourt  contemplates  persons 
who  have  become  imable  to  pay  debts  contracted  for  the  most  part  from  their  own  imprudence 
and  nnprovidence ;  the  two  classes  are  distinct ;  and  though  it  will  necessarily  happen  that  in 
the  insolvent  debtors'  administration  there  will  be  traders,  and  so  ia  the  bankruptcy  adminis- 
tration th^e  will  be  persons,  not  properly  speaking  the  subject  of  it,  yet  still  as  far  as  it  is 
possible,  I  think  they  should  be  retained  in  a  distinct  form.  I  think  also,  practically,  there 
would  be  very  great  inconvenience  in  introducing  into  the  Court  of  Bankruptcy  the  olass  of 
debtors  and  aiso  of  creditors,  who  for  the  most  part  frequent  the  Insolvent  Debtors'  Court. 
The  time  of  the  Court  ,and  the  time  of  the  assignees  would  be  filled  up  with  a  class  of  very 
paltry  concerns,  and  the  creditors  attending  the  Court  of  Bankruptcy  would  have  the  incon- 
venience of  meeting  and  being  jostled  about  by  persons  who  would  very  much  interfere  with 
the  convenience  of  all  parties. 

2502.  Do  you  think  it  would  be  beneficial  to  add  any,  and  if  any,  what  acts  of  bankruptcy 
to  those  now  established  by  law  ? — Upon  that  subject  I  think  considerable  inconvenience  is 
experienced  by  the  abolition  of  the  law  of  arrest,  because  that  was  the  principal  means  of 
compelling  an  adverse  debtor  to  go  into  the  Gazette  and  submit  to  the  distribution  of  hia 
property.  I  think  that  it  would  be  attended  with  serious  inconveni^fice  if  the  law  of  arrest 
upon  judgment  should  be  done  away  with  as  still  further  adding  to  that  mischief.  I  have- 
given  much  consideration  to  die  question,  whether  it  would  be  possible  to  add  an  act  oT 
bankruptcy  upon  a  suspension  of  payment ;  and  upon  the  best  consideration  I  have  given  to  ^ 
that,  I  think  it  would  be  attended  with  so  much  difficulty  and  mischief  in  many  cases,  that  it 
would  not  be  safe  to  do  so,  and  I  have  therefore  suggested  no  addition  to  the  acts  of  bank- 
ruptcy now  existing. 

2563.  Would  it  be  advantageous  that  a  creditor  should  have  the  power  of  summoning  his 
debtor,  being  a  trader,  before  the  commissioners  of  bankruptcy,  and  examine  him  as  to  whether 
he  owed  the  debt  or  not,  and  if  he  admitted  that  he  owed  the  debt,  but  that  he  could  pay  it 
or  give  security  to  pay  it,  within  a  reasonable  time,  that  that  should  be  a  sufficient  act  of 
bankruptcy,  allowing  the  debtor  an  option  when  brought  by  a  creditor,  to  say  he  was  insolvent 
and  unable  to  pay  his  creditors  in  full,  but  was  willing  to  make  a  cession  of  his  property  for 
the  benefit  of  them  all  ? — I  think  that  in  such  a  case  it  would  be  desirable  to  allow  the  party 
to  appear  before  the  conunissioners,  and  acknowledging  his  inability  to  pay  and  his  willingness 
to  submit  to  the  jurisdiction  in  bankruptey,  that  he  should  be  allowed  to  be  immediately  made 
a  bankrupt.  I  think  there  would  be  coninderable  difficulty  in  conceding  the  principle,  that  a 
debtor  should  be  submitted  to  examination  in  the  first  instance,  and  involuntarily. 

2504.  What  injury  would  anybody  sustain  from  that  ? — It  will  frequently  happen  that  in* 
the  case  of  very  lar^e  concerns,  persons  would  neither  be  in  a  situation  of  pa3ring  a  debt  or  of 
giving  security  for  it,  and  any  creditor  at  the  moment  might,  under  those  circumstances,  stop 
a  house  perfectly  solvent,  and  the  fact  of  a  man  having  been  summoned  here,  would  so  com- 
pletely blast  his  credit,  that  I  think  it  would  be  quite  impossible  that  that  man  should  ever 
resume  his  position  again  as  a  merchant,  and  yet  that  man  might  be  a  solvent  man. 

2505.  With  reference  to  the  1st  and  2nd  Victoria,  chap.  110,  does  filing  affidavits  against 
parties  affect  them  in  the  way  you  speak  of? — I  think  that  does  not  I  think  the  impression  in 
regard  to  that«  is,  that  a  party  is  placed  only  in  the  position  in  which  he  would  have  been  by 
arrest,  and  that  persons  ccnne  here  and  give  security  for  him  in  the  same  manner  in  which 
they  would  for  a  person  who  had  been  arrested  before,  and  that  as  the  law  of  arrest  formerly 
did  not  imply  insolvency^  the  fact  of  his  being  required  to  give  security  here  does  not  imply 
insolvency ;  but  I  think  the  examining  a  man  personally,  considering  the  extreme  incon- 
venience of  sudi  a  course,  and  that  many  persons  might  not  be  able  to  give  a  mod  account 
of  their  concerns,  would  be  attended  vrith  the  most  serious  mischief*  I  Imve  had  occasion  to 
see  individuals  of  the  hi^est  standing  and  character  and  credit  in  the  city  of  London,  and 
standing  at  the  head  of  establishments  of  acknowledged  wealth — I  have  seen  those  individuals 
in  situations  to  come  for  assistance  in  times  of  distress,  and  I  have  heard  the  accounts  they 
have  given  of  their  concerns,  and  I  am  quite  sure  that  if  those  accounts  had  been  given  to 
gentknnen  sitting  to  administer  the  law  upon  the  subject,  they  would  have  said  those  persons 
are  evidently  insolvent  and  cannot  be  allowed  to  continue ;  yet  those  were  persons  deserving 
of  credit  and  at  present  enjoying  high  credit,  and  they  were  at  that  time  perfectly  solvent ;  but 
they  could  neitl^r  have  paid  nor  given  security  for  their  debts;  from  the  distress  of  their 
situation  they  were  unable  to  give  ^qplanation,  and  I  think  that  would  be  the  case  with 
persons  of  that  class. 

2506.  Mr.  CommUsteuer  Law. — ^Ilien  you  do  not  think  that  the  inability  to  pay  a  debt, 
coupled  with  the  inability  to  find  security  for  it,  ought  to  constitute  an  act  of  bankruptcy  ?'-I 
think  not,  under  all  circumstances. 

2507.  One  of  your  chief  objections  seems  to  be  to  requiring  a  personal  attendance  ? — ^That 
is  my  main  objection.  If  a  man  neither  had  the  property  nor  the  means  of  paying  a  debt^ 
undoubtedly  that  should  constitute  an  act  of  bnukruptcy. 
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Extminations,  2508.  Does  not  the  clause  in  the  Act  of  last  year,  which  has  been  referred  to,  recognise  the 

Mr.  Jimes  Wlliam  P^'^  ^^  *  creditor  being  allowed  to  grhre  notice  to  the  debtor,  that  he  must  ptiy  or  give  security, 
IVeshfield,  Jun.  t  ^^  proceedings  will  be  taken  towards  a  bankruptcy  ? — ^Yes,  it  does,  to  tie  extent  of  giving 
3lit  Jan,  1840.      security  to  appear. 

2509.  Should  you  object  to  this  alteration,  namely,  that  instead  of  finding  security  to  appear 
to  an  action,  which  is  the  security  there  spoken  of,  the  security  should  be  to  pay  the  debt  by 
a  given  day,  the  existence  of  the  debt  being  one  of  those^  circumstances  which  the  commis- 
sioner in  sudi  case  has  to  inquire  into  ? — I  think  that  to  a  limited  amount  security  might  be 
required  under  such  circumstances,  and  that  the  inability  to  give  such  security  might  con- 
stitute an  act  of  bankruptcy,  but  ample  time  must  be  allowed  to  the  debtor;  and  it  would 
require  great  discretion  in  fixing  the  amount  of  the  security  in  such  a  case ;  for  a  man  is 
required  now  to  find  security  upon  the  mere  oath  of  his  creditor.  If  the  security  were  to  be  to 
pay  the  debt,  undoubtedly  that  should  not  be  required  to  anything  like  the  extent  that  would  be 
taken  in  the  case  of  security  to  appear  :  that  must  involve  considerable  inquiry  on  the  part  of 
the  judicial  officer,  otherwise  a  man  might  be  sued  for  a  disputed  debt,  (and  required  to  give 
security  which  would  necessarily  subject  him  to  bankruptcy. 

2510.  The  scheme  which  I  had  in  my  mind  in  asking  these  questions  is,  that  on  a  sum- 
mons, or  by  whatever  name  the  notice  is  called,  the  party  should  be  at  liberty  to  appear  per- 
sonally or  not,  but  that  the  first  inquiry  before  the  commissioners  should  be  the  existence  of 
the  debt;  and  that  that  being  fully  ascertained,  the  party  should  be  required  either  to  pay  it 
or  to  give  certain  security,  or  tx>  beconie  a  bankrupt,  and  that  the  commissioners  should  have 
power  to  adjourn  such  inquiry  as  often  as  he  pleased? — I  think,  upon  the  whole,  that  the 
facility  now  existing  for  procuring  a  speedy  judgment  in  cases  of  debt,  is  such,  that  it  would 
be  better  to  allow  the  creditor  to  recover  his  judgment  in  a  court  of  law  before  the  debtor 
were  called  upon  to  give  that  security  to  pay  :  I  think  the  inconvenience  of  the  delay  is  less 
than  the  inconvenience  which  might  arise  from  subjecting  the  debtor  to  that  course  of  personal 
inquiry  while  he  was  still  carrying  on  his  business. 

251 1 .  Supposing  the  debt  to  be  clearly  established,  would  not  the  saving  of  time,  by  avoiding 
the  conduct  of  a  suit,  be  an  advantage,  perhaps,  to  both  parties? — ^There  is  no  doubt  that  it 
would  ;  and  in  many  cases  there  is  no  doubt  that  if  a  debtor  were  put  into  the  Gazette  the 
moment  he  stopped  payment  at  his  bankers  or  committed  any  other  overt  act  of  insolvency 
of  that  description,  it  would  be  beneficial  to  all  parties  ;  but  there  would  be  so  many  cases  in 
which  inconvenience  would  be  occasioned  by  that  very  sununary  course  of  proceeding,  that 
upon  the  whole  I  think  it  would  be  better  that  a  man  should  not  be  driven  to  bankruptcy  for 
a  debt  that  is  not  ascertained  by  the  courts  of  law,  excepting  where  he  has  committed  one 
of  those  acts  of  bankruptcy  which  now  authorise  the  issuing  a  fia.t  against  him.  We  see  in 
practice  a  number  of  cases  of  very  large  mercantile  houses  who  are  in  temporary  difficulties, 
<and  who  would  be  entirely  destroyed  by  any  summary  proceeding  of  this  description,  and 
who  yet,  by  a  little  delay,  are  enabled  to  resume  their  business  and  their  credit ;  aiK)  the  mis* 
chief  of  stopping  one  of  those  houses  would  be  very  much  greater  than  the  possible  benefit 
that  misrht  arise  in  ten  or  a  dozen  inferior  cases,  in  bringing  parties  to  a  speedy  settlement  of 
their  debts.  I  speak  mainly  with  reference  to  those  cases  of  large  mercantile  houses  in  the 
city  of  London  which  are  in  temporary  difficulty,  and  as  to  whom  the  precipitating  them  into 
bankruptcy,  would  be  attended  with  the  most  serious  inconvenience. 

2512.  You  are  unwilling  to  take  away  from  parties  who  are  in  difficulties  that  breathing-time, 
as  it  may  be  called,  which  the  delays  of  the  law  now  afford  them? — Yes,  I  am,  decidedly. 

2513.  Chairman, — Do  you  think  that  the  law  should  allow  a  party  who  is  in  debt,  not 
arrested  and  not  a  trader,  to  seek  the  benefit  of  a  cessio  bonorum,  where  there  are  no  bona]  to 
be  ceded  ?-^— I  think  a  party  so  circumstanced,  if  a  trader,  may  properly  be  made  a  bankrupt ; 
if  he  be  not  a  trader,  he  must  be  dealt  with  like  other  insolvent  debtors.  The  same  rales  must 
be  applied  to  him  as  at  present.  I  think  a  person  so  circumstanced  should  be  liable  to  the 
law  of  imprisonment  for  debt. 

2514.  By  the  Act  1  and  2  Victoria,  c.  1 10,  for  "  Abolishing  Arrest  on  Mesne  Process,  ex- 
cept in  Certain  Cases,"  more  effectual  remedies  were  given  to  judgment-creditors,  so  that  a 
judgment-creditor  may  now  get  all  the  lands,  tenements,  and  hereditaments  of  his  debtor 
under  an  elegit— *He  may  also  take  in  execution  any  money  or  bank-notes,  cheques,  bills  of 
exch^uige,  bonds,  specialties,  or  other  securities  for  money  of  his  debtor,  and  sue  in  the  name 
of  the  sheriff  for  the  amount — Judgments,  if  registered,  are  a  charge  upon  the  real  estate  of 
a  debtor,  present  or  future ;  and  government  stock,  and  shares  in  any  public  company,  may 
be  charged  by  order  of  a  judge,  on  application  of  a  judgment-creditor :— Having  the  further 
remedies  here  stated,  do  you  think  it  desirable  that  a  judgment  creditor  should  have  the  power 
of  taking  the  person  of  his  debtor  in  execution,  except  by  orde  rof  a  judge  upon  affidavit  of 
probable  cause  for  believing  that  the  debtor  is  about  to  abscond?— « Although  there  are  great 
advantages  conferred  upon  creditors  by  the  Act  of  the  1st  and  2nd  of  Victoria,  yet,  practically 
speaking,  it  is  very  difficult  to  make  the  provisions  of  that  Act  available  against  the  property 
of  a  debtor;  and  I  do  not  therefore  think  that  a  debtor  should  be  relieved  fbom  the  liability 
to  imprisonment  which  the  law  now  imposes  upon  him.  The  result  of  my  experience  certainly 
is,  that  debtors  under  arrest  are  more  disposed  to  make  a  6ona  fide  discoverv  of  their  pro- 
perty than  by  any  other  system  that  has  yet  been  tried,  or  that  I  have  yet  heard  suggested* 

2515.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process 
has  been  beneficial  or  not  to  creditors? — I  have  seen  some  inconvenience  arimng  firom  the 
abolition  of  arrest  on  mesne  process,  and  I  have  as  yet  seen  no  advantage  to  creditors.  It  may 
be  right  to  abolish  it  on  other  considerations ;  but  as  far  as  the  interests  of  creditors  are  con- 
cerned, I  feel  satisfied  myself  that  they  have  suffered  from  it. 

2516.  Is  it  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in 
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bankruptcy,  that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders,  if     Sxtminations. 
not  appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way,  by  fine  or  im-  """w-ir 

prisonment? — 1  think  there  is  no  occasion  for  the  commissioners  having  power  to  repress     preSSdd  Ju?°* 
contempts  in  a  summary  way,  by  fine  or  imprisonment — It  is  an  arbitrary  and  irresponsible     g,  ^  »      '1040* 
power  which  should  never  be  conferred  except  in  case  of  necessity ;  and  I  believe  that  no         *     an.   s    * 
necessity  does  exist  for  such  a  power  being  vested  in  the  commissioners  of  bankruptcy. 

2517.  Mr.  Commiasianer  Fanblanqne. — Are  you  aware  of  any  court  which  does  not  possess 
that  power? — A  judge  at  chambers  does  not  possess  that  power,  and  a  master  in  chancery 
does  not  possess  it ;  and  I  believe  that  in  neither  case  has  the  absence  of  it  been  found  attended 
with  inconvenience. 

2518.  Do  you  draw  no  distinction  between  persons  sittingfin  a  private  room,  and  in  an  open 
court  7 — I  think  that  there  is  no  substantial  distinction  between  the  two  cases.  In  an  open 
court  there  will  be  a  class  of  persons  present  having  no  connexion  with  the  particular  subject 
before  the  court,  upon  whom,  no  doubt,  the  moral  influence  of  the  judge  will  be  very  small ; 
but,  practically  speaking,  I  have  seen  no  inconvenience  in  the  courts  of  the  Commissioners  of 
Bankrupts  arising  from  that  cause.  Assuming  that  any  individual  before  a  commissioner 
were  cuilty  of  riotous  or  indecent  behaviour,  so  as  to  obstruct  the  course  of  justice,  I  appre- 
hend he  might  be  removed  by  the  present  powers  vested  in  the  commissioners.  For  any  other 
purpose  it  seems  to  tne  that  a  judge  sittmg  in  an  open  court  is  in  the  same  situation  as  a 
judge  sitting  in  a  private  room. 

2519.  Are  the  judges  sitting  in  a  private  room,  and  the  masters  in  chancery,  usually 
attended  by  any  one  but  the  professional  advisers  of  the  parties  ? — ^The  professional  advisers, 
and  the  parties  themselves ;  and,  w  here  the  question  is  a  matter  of  interest,  frequently  the 
parties  before  naasters  in  chancery  are  numerous,  but  generally  there  are  no  strangers. 

2520.  Is  not  the  Court  of  Commissioners  usually  attended  by  the  parties  themselves>  and 
frequently  by  creditors  in  a  state  of  exasperation  from  recent  loss  ? — ^Very  frequently,  and  the 
meetings  are  very  large. 

2521.  Do  they  not  often  become  very  turbulent  from  altercation  between  the  creditors  and 
the  bankrupt,  or  between  the  creditors  and  the  assignees? — ^There  will  be,  and  there  frequently 
are,  altercations  in  the  presence  of  the  commissioners,  arising  from  those  causes. 

2522.  To  what  power  do  you  allude  when  you  say  that  the  commissioners  would  have 
power  to  remove  a  person  behaving  improperly  ? — I  think  the  room  must  be  treated  as  the 
room  of  the  Commissioner  for  that  purpose,  and  that  any  person  interfering  with  good  order  ' 
in  that  room  might  be  removed.  I  think  that  the  commissioner,  if  he  thought  fit,  might 
adjourn  his  court,  but  there  is  a  clause  in  an  Act  of  Parliament,  1  and  2  Geo.  IV.,  which  I 
believe  to  be  in  force,  authorising  the  commissioners  to  remove  riotous  and  disorderly  persons, 
and  to  send  them  before  a  magistrate. 

2523.  In  that  case  must  not  the  commissioner  become  a  litigant  party  before  the  magis* 
trate  ? — I  conceive  not ;  the  commissioner  would  send  before  the  magistrate  his  messenger 
with  a  person  who  had  been  guilty  of  riotous  and  disorderly  behaviour — his  messenger  would 
make  his  complaint  of  that  conduct  before  the  magistrate — and  the  person  would  be  either 
punished  or  discharged  for  riotous  or  disorderly  conduct  on  such  occasion,  and  the  interruption 
of  business  would  be  immediately  and  ipso  facto  repressed. 

2524.  Might  not  the  magistrate  or  the  prisoner  require  the  attendance  of  the  commissioner 
as  a  witness  ? — ^That  is  an  extreme  case.  A  person  charged  with  an  offence  may  at  all  times 
require  the  attendance  of  persons  very  inconveniently  as  witnesses  for  him ;  but  I  do  not  think 
that  fiirnishes  any  objection  to  the  exercise  of  such  a  jurisdiction. 

2525.  Would  it  be  a  proper  position  to  place  a  gentleman  in,  having  the  power  and  rank 
assigned  by  the  Bankruptcy  Court  Act  to  the  commissioners,  to  be  put  into  the  witness  box 
before  the  sitting  alderman  7 — I  should  be  very  sorry  to  see  the  commissioners  placed  in  a 
derogatory  situation,  but  I  do  not  think  such  a  case  likely  to  arise,  and  I  think  that  the 
inconvenience  arising  from  the  exercise  of  the  power  would  be  much  greater  than  the  possi- 
bility of  such  a  case,  which,  I  repeat,  I  think  so  exceedihgly  improbable  that  it  is  hardly  to  be 
taken  into  account  in  my  view  of  the  case. 

2526.  Has  your  personal  experience  led  you  to  apprehend  any  inconvenience  from  giving 

to  a  commissioner  of  the  Court  of  Bankruptcy  the  same  powers  which  are  enjoyed  by  the  ^ 
steward  of  a  court  leet  ? — I  have  always  thought  tliat  there  is  inconvenience  in  giving  this 
great  and  irresponsible  power  to  any  party  whatever — I  have  seen  it  abused  even  in  the  hands 
of  higher  authorities.  I  .think  that  the  commissioners  of  bankrupts,  sitting  as  they  frequently 
do  amidst  a  very  turbulent  auditory,  would  be  more  likely  to  be  excited  and  exasperated 
to  commit  some  sudden  act,  which  on  calm  reflection  they  would  regret,  in  the  way  of  com- 
mitment or  fine,  than  persons  differently  situate.  I  remember  one  of  the  judges  of  one  of  the 
Queen's  courts  sending  for  the  Surveyor  of  Works  at  Guildhall,  and  fining  mm  10/.  because 
there  was  a  draught  in  his  court :  that  fine  was  afterwards  remitted — but  the  fact  occurred.  I 
instance  it  not  as  a  case  likely  to  occur  again,  but  as  showing  the  inconvenience  of  such  an 
authority ;  and  we  all  know  tliat  the  authority  is  irresponsible  ;  because  if  you  once  give  a 
Judge  the  power  of  committing  and  fining  for  contempt,  his  exercise  of  that  power  cannot  be 
tried  elsewhere.  In  the  recent  case  of  Air.  Lechmere  Charlton,  who  was  guilty  of  contempt 
1>efore  a  Master  in  Chancery,  no  inconvenience  arose  from  the  Master  reporting  the  case  to 
the  Chancellor,  but  I  think  the  public  generally  would  not  have  been  satisfied  if  Master 
Croughara  could  have  committed  or  had  committed  Mr.  Charlton  to  custody  for  words  per- 
sonally offensive  to  himself  of  the  nature  made  use  of  by  Mr.  Charlton,  though  everybody 
readily  assented  to  his  punishment  by  the  Chancellor. 

2527.  Do  you  not  draw  a  distinction  between  a  master  in  Chancery,  who  is  an  officer  of 
tfce  Lord  Chancellor,  and  a  conunissioner  who  is  not  an  officer  of  any  court? — In  my  view  the 
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SxaoujiAtloiif.      same  objection  still  arises  with  reference  to  the  inconvenience  of  allowing  any  individual  to 
— T      .       punish  suiriniarily,  and  without  any  appeal,  an  ofience  committed  against  himself,  whether  he 

FreihSiL  J^n^  be  judge  or  commissioner/  I  think  that  it  might  be  possible  that  the  commissioners  thera 
selves,  sitting  as  a  subdivision  court,  might  deal  with  this  question.  I  should  have  no 
objection  to  uiat,  but  I. think  that  it  should  be  the  subject  of  calm  consideration  and  delibe- 
ration ;  and  the  result  of  my  experience  has  been,  that  when  a  body  or  a  judge,  sitting  after- 
wards, conaes  calmly  to  review  a  question  of  contempt,  he  takes  a  very  different  view  of  it 
from  that  which  he  would  have  taken  at  the  moment— and  the  forbearance  exercised  by  the 
Court  of  Queen's  Beilch,  upon  subject^  of  that  description,  has  always  very  strikingly  im- 
pressed my  mind  with  the  feeling  of  the  great  advantage  of  having  questions  of  that  sort  con- 
sidered by  a  court  sitting  in  that  form,  rather  than  by  an  indiridual  at  the  moment  of  the 
offence  being  committed. 

2528.  Your  objection  in  principle,  then,  would  equally  apply  to  a  judge  at  Nisi  Prims  as  a 
commissioner  of  bankrupt? — I  think  that  nothing  but  a  case  of  necessitv  would  warrant  it. 
In  the  case  of  a  judge  at  Nisi  Prius^  he  has  the  power  by  law^  as  incident  to  the  court  in 
'which  he  sits. 

2529.  Mr.  Commissioner  Law. — Do  you  think  that  it  might  be  expedient  to  give  the  commis- 
sioners a  power,  limited  by  some  words  of  definition,  to  imprison  for  outrages  that  interrupt  the 
business,  giving  no  power  as  to  constructive  contempts  ? — I  really  think  tnat  the  power  already 
given  by  the  Act  of  Parliament,  to  remove  potous  and  disorderly  persons,  and  carry  them 
^fore  a  magi9trate>  is  quite  sufficient  for  that  purpose ;  arid  that  in  999  cases  out  of  1000, 
tb#  commissioners  themselves  would  feel,  that  when  a  man  is  removed  from  the  court,  and 
carried  over  the  way  to  the  sitting  alderman,  that  alone  was  punishment  sufficient,  if  nothing 
more  was  done. 

2530.  Is  that  ever  done  ? — I  have  never  known  any  case  requiring  it  to  be  put  mto  force. 
In  th»  old  administration,  when  the  conunissioner  sat  in  Guildhall,  a  great  deal  of  business 
was  crowded  into  a  very  narrow  period  of  time,  and  the  business  necessarily  was  very  much 
hurried,  and  great  riot  and  confusion  took  place.  The  court  was  not  the  <7ourt  of  the  Com- 
■assioiiers  at  all,  for  it  took  place  in  the  public  hall.  Very  great  complaint  was  made  upoa 
that  subject  before  the  Committee  of  the  House  of  Commons,  in  the  year  1818 ;  and  I  befaeve 
it  was  in  consequence  that  an  Act  of  Parliament  subsequently  passed,  giving  the  commitriooers 
this  special  power  of  sending  persons  so  misbehaving  themselves  before  a  magistrate.  I  am 
not  aware  of  any  inatance  in  which  that  has  been  required  to  be  put  into  force« 

2531.  Mr.  doBunissioner  Fonblanque. — Are  you  aware  that  the  commissioners  considered 
that  so  nmch  a  degradation  that  they  never  used  it  ? — ^No,  I  am  not  aware  of  that 

3532.  Mr.  Commissumer  Law. — Probably  your  experience  particulariy  enables  jfoa  to  see 
that  the  temporary  difficulties  of  traders  are  ouen  relieved  by  loans  from  large  capitalists  ? — 
I  haw  seen  tliat. 

2533.  Perhaps  you  think  that  the  same  assistance  would  not  be  obtained  by  th^n  &r  the 
purpose  of  paying  or  securing  the  debt  of  one  who  hastily  endeavoured  to  force  him  into  bank- 
miptcy^  as-  this  would  encourage  a  succession  of  such  applications  7 — I  feel  assured  that  if  parties 
in  that  situation  were  liable  to  be  taken  before  a  commissioner,  to  be  examined  upon  me  state 
of  their  affairs,  it  would  preclude  the  possibility  of  any  assistance  bmng  afforded  to  them ;  that 
the  capitalists  would  be  darmed  at  the  idea  of  affording  any  assistance. 

^34.  When  I  speak  of  parties  who  endeavour  to  force  them  to  a  bankruptcy,  I  am  not 
supposing  any  power  to  force  them  personally,  or  that  they  should  submit  to  an  examination, 
but  merely  the  power  before-mentioned  of  making  such  an  appUcation  as  is  now  made  under 
the  Act  of  last  year,  with  the  difference,  that  the  security  should  be  to  pay,  and  not  to  appear 
to  an  action ;  do  you  think  that  in  that  case  that  assistance  which  is  now  so  liberally  given 
in  certain  cases,  would  be  given  for  the  purpose  of  saving  them  from  those  attacks  which 
would  arise  from  the  discontent  of  individual  creditors  ? — I  do  not  think  that  when  a  debtor's 
afiatrs  have  proceeded  so  far  as  to  render  it  reasonably  probable  that  he  will  be  arrested,  or 
brought  before  a  commissioner  to  give  security,  he  would  be  in  a  position  to  obtain  much 

Eecuniary  assistance  from  capitalists.  I  think  that  when  his  difficulties  have  become  so  public, 
is  prospects  must  be  rather  in  the  forbearance  of  his  creditors  enabling  him  to  retrieve  his 
affairs.  But  a  measure  of  this  description,  which  would  precipitate  rapidly  a  judgment  against 
him,  or  a  bankruptcy  (for  I  think  it  would  be  impossible  for  him  to  find  security  to  pay  to  any 
extent),  would  prevent  the  opportunity  of  his  retrieving  his  affairs.  I  do  not  think  ttiat  a  man 
in  such  a  position  could  expect  assistance  from  capitalists,  nor  do  I  think  that  his  private 
friends  would  .materially  assist  him  by  giving  security  to  pay ;  because  it  would,  in  every 
case,  he  a  preference ;  and  the  knowledge  that  the  application  might  be  repeated  by  every 
creditor,  would  render  it  dangerous  to  begin.  The  general  power,  therefore,  to  require  secu- 
rity to  pay,  would  precipitate  a  man's  affairs  to  a  crisis  frequently  very  injuriously. 

2535.  Do  you  know  any  case  where  a  party  has  been  called  upon  to  give  security  under  the 
Act  of  last  year,  in  which  ne  has  obtained  substantial  assistance  aifterwai^s  from  capitalists,  by 
which  he  has  stood  the  shock  ? — I  do  not  know  of  any  case. 

2536.  Chairman. — By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bank- 
rupt, he  makes  an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bank- 
rupts, and  executes  a  bond,  to  the  Great  Seal  in  the  penalty  of  200Z.,  conditioned  to  proceed 
in  the  fiat;  upon  this  a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the 
issuing  of  a  fiat;  whereupon  the  fiat  is  signed  by  the  Lord  Chancellor,  and  issu^  as  of  course: 
ill  your  opinion  is  there  any,  and  what,  advantae^e  to  the  public,  in  requiring  the  fiat  or  autho- 
rity of  the  Lord  Chancellor  to  authorise  the  creditor  to  prosecute  his  complaint? — I  think 
there  is  no  advantage.  1  always  considered  that  when  the  legislature  created  a  Court  of 
Bankruptcy,  they  very  unnecessarily  stopped  short  in  not  allowing  that  court  itself  to  originate 
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a  proceeding  in  bankruptcy.  The  fiat,  as  it  now  stands,  appears  to  me  to  be  a  perfect  anomaly      Bxamiaafwrng. 
as  issuing  from  the  Lord  Chancellor.     The  proceedings  should  or!ginate  in  the  Court  of  i£r.  James  Wffliiuii 
Bankrupt^  by  petition,  or  other  application  to  that  court.  Ffesbfidd,  Jim. 

2537.  Would  it,  in  your  opinion,  be  advanta^ous  to  the  public  that  the  judge  br  commis^      3|gj  j^^^  }SAO. 
smier^  who  adjudicates  the  bankruptcy,  should  have  jurisdiction  to  decide  upon  aQ  matters 

in  baidcruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by 
the  Court  of  Review,  subject  to  appeal  ? — I  am  of  opinion  that  the  judge  of  comraisaicfner 
sitting  upon  a  bankruptcy  shoyld  have  jurisdiction  to  decide  upon  those  matters  previously 
disposed  of  by  the  Lord  Chancellor,  and  now  by  the  Court  of  Review.  I  think  the  applications 
to  the  Court  of  RRview  in  matters  of  that  description,  are,  for  the  most  part,  a  waste  of  time, 
and  waste  of  money.  The  business  is  substantially  done  by  the  commissioners,  and  very 
much  more  to  the  satisfaction  of  the  public.  / 

2538.  Mr.  Commissioner  Law. — You  probably"  would  Ihnit  the  busmess  of  the  Court  of 
Review  to  matters  that  were  strictly  matters  of  appeal? — I  think  so-^I  think  the  constitu- 
tion of  that  court  would  require  much  consideration  with  a  view  to  its  re-cohstruction.  As. 
at  present  constituted,  it  is  very  unsatisfactory  to. the  suitors,  and  there  is  not  business  for  tiie 
court. 

2539.  If  their  business  were  limited  to  matters  that  were  strictly  matters  of  appeal,  pro- 
bably their  duties  would  be  considerably  lessened  ? — Undoubtedly ;  it  is  quite  obvious  that 
there  is  not  business  enough  for  the  court. 

2540.  Mr.  Commissioner  Fonblanque, — Suppose  an  improved  administration  of  the  bank- 
rupt law  in  the  country,  do  you  conceive  the  appeals  could  occupy  any  moderate  portion  of  the 
time  of  any  court,  or  of  any  judge  ? — I  shoidd  think  decidedly  not. 

254L  Mr.  Commissioner  Holroyd. — You  mean  the  commissioners*  judgment  to  be  sub- 
ject to  appeal  ? — Certainly. 

2542«  Chairman. — ^Would  it  in  your  opinion,  be  desirable  that  in  cases  of  appeal .  the 
iqypellant  should  give  security  for  the  performance  of  the  judgment  if  aflSrmed,  and  also  foe 
the  costs? — I  think  there  is  generally  great  inconvenience  in  requiring  parties  to  give  security 
for  the  performance  of  judgments.  In  the  Court  of  Chancery,  upon  appeals  and  appeal 
business,  the  parties  lodge  a  reasonable  sum  as  a  guarantee-r-10?.  or  20/.,  as  the  case  may  be 
— and  I  think  that  course,  upon  the  whole,  is  better  than  requiring  parties  to  give  security; 
there  is  a  great  unwillingness  m  individuals  to  become  sureties  on  any  subject. 

2543.  The  proceeding, to  make  a  trader  a  bankrupt  is  an  ex  parte  ftoceoAmg — and  a 
trader  may  be  adjudicated  a  bankrupt  without  any  previous  intimation — what  is  your, 
opinion  of  this  state  of  the  law  ? — I  think  that  it  would  be  attended  with  inconvenience,  upon 
the  whole,  that  a  bankrupt  should  have  previous  intimation.  There  are  no  doubt,  cases  (but 
very  rarely)  in  which  some  inconvenience  arises  from  adjudicating  ex  parte ;  but  upon  the 
whole,  I  think  that  no  man  is  made  a  bankrupt  until  his  affairs  ar6  in  that  state  which  renders 
it  inevitable ;  and  if  a  malicious  proceeding  does  take  place,  the  offender  is  sure  to  be  visited 
with  such  damages  as  to  afford  a  complete  cheek  to  it.  I  therefore  think,  that  it  is  better  to 
leave  the  law  and  practice  upon  that  subject  as  they  now  stand ;  but  I  should,  give  to  the 
commissioner,  in  any  case  in  which  he  thinks  fit  to  exercise  it,  the  power  of  withholding  the 
advertisement  of  bankruptcy  for  any  time  that  he  shall  think  fit,  and  taking  any  proceed- 
ings that  he  chooses,  with  a  view  to  investigate  the  matter  further  for  his  own  satisfac- 
tion. 

2544.  Mr.  Commissioner  Law, — Would  you,  therefore,  give  him  the  power  of  annuUidg 
his  own  adjudication  within  a  reasonable  time? — 1  think  it  would  be  quite  right  to  leave  the 
commissioner  the  power,  if  he  should  think  fit  to  exercise  it,  of  annulling  his  own  adjudication. 

2545.  Mr.  Commissioner  Holroyd, — ^That  would  bring  the  proceeding  in  any  cases  the  com- 
missioner thought  fit,  to  the  mode  proposed  in  Question  34,  would  it  not  ?— I  think,  upon  the 
whole,  it  would  be  better  that  it  should  be  considered  that  the  fiat  should  be  opened  and  pro- 
ceeded upon  as  at  present,  as  a  general  rule ;  biit  that  the  commissioner,  in  any  case  in  which 
he  saw  reason  to  entertain  doubt  sufficient  to  call  a  party  before  him,  should-  have  the  power 
of  doing  so,  and  of  revoking  his  adjudication  in  such  case.  But  I  do  not  think  it  would  be 
desirable,  that,  generally  speaking,  the  adjudication  should  be  considered  as  only  conditional. 
I  think  it  would  be  better  that  it  should  be  considered,  as  it  now  is,  as  an  adjudication,  with 
power  to  the  commissioner,  under  very  special  circumstances,  if  he  thought  iSt,  to  withhold 
the  advertisement,  and  to  revoke  the  adjudication  afterwards  ;  but  I  repeat  that  such  cases 
would  be  of  very  rare  occurrence.  In  the  course  of  my  experience,  1  have  known  but  of  one 
case  in  which  I  thought  it  might  have  been  convenient  to  have  had  that  power. 

2546.  Chairman, — By  the  present  law  a  bankrupt  who  has  done  no  act  amounting  to 
acquiescence  may  bring  an  action  at  any  time  (if  not  barred  by  the  statute  of  limitations) 
against  his  assignees,  to  try  the  validity  of  the  fiat ;  so  a  person  claiming  adversely  to  the 
assignees,  if  he  has  not  by  his  conduct  or  otherwise  admitted  their  title,  may  at  any  time  (if 
not  barred  by  the  statute  of  limitations)  bring  an  action  against  them,  and  dispute  the  validity 
of  the  fiat.  What  is  your  opinion  of  this  state  of  the  law  ? — I  have  always  thought  that  a  ^ 
Court  of  Bankruptcy  having  been  instituted,  it  should  possess  in  itself  the  means  of  deciding 
upon  the  question  of  bankruptcy  conclusively  ;  and  that  it  is  not  fit  that  the  bankrupt  should 
have  the  opportunity  of  contesting  the  adjudication  by  action  against  the  assignees.  I  think 
that  a  certain  time  should  be  linuted,  within  which  a  bankrupt  should  have  an  opportunity 
(tf  appealing  against  the  adjudication,  and,  if  necessary,  of  having  an  issue  upon  the  question; 
but  that  that  £ould  be  in  the  Court  of  Bankruptcy  ;  and  that  the  decision  upon  that  should 
be  final  and  conclusive ;  so  I  think  that  other  persons  affected  by  the  bankruptcy  should  be 
restricted  from  disputing  the  adjudication,  except  within  a  certain  period,  and  in  the  Court  of 
Bankruptcy. 
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Sxaminations  2547.  Mr,  Cammissianer  Law. — As  it  is  desirable  to  make  the  adjudication  promptly  con- 

_      '       elusive,  would  not  this  be  effected  with  much  greater  justice  by  gifing  the  bankrupt  a  previous 
Mr.  James  William  opportunity  of  resisting  the  proceeding  ? — T  think  that  the  cases  in  which  a  bankruptcy  would 
FVeghileld,  Jan.      be  contested  are  so  very  few,  that  it  is  not  necessary  to  submit  to  the  inconvenience  of  giving 
•IW  Jan.  1840.      the  bankrupt  an  opportunity,  in  each  case,  of  previously  contesting  it  for  the  purpose  of  ob- 
taining the  other  advantage.     I  think  that  he  might  be  limited  to  as  short  a  time  after 
adiudicadon  for  contesting  the  question  as  could  be  allowed  him — assuming  the  adjudication 
only  to  be  conditional,  if  that  course  were  thought  necessary;   but  to  make  the  adjudicaticMi 
conditional  in  all  cases,  I  think  would  be  burdening  the  creditors  with  additional  trouble  and 
expense,  and  occasioning  unnecessary  delay.     When  a  man  becomes  bankrupt,  there  is  always 
an  advantage  in  allowing  the  proceedings  to  be  pressed  fomard  as  rapidly  as  possible.     The 
creditors  are  anxious;  the  interest  is  warmer  at  the  first  moment;  and  if  it  is  delayed  for  any 
considerable  period,  which  it  might  be  pending  such  a  preliminary  investigation,  the  result  l 
think  would  be  prejudicial  to  the  administration. 

2548.  If  it  is  desirable  to  know  for  certain  that  a  man  is  a  bankrupt,  is  it  not  also  desirable 
to  know  for  certain  when  he  became  bankrupt ;  and  for  this  purpose  would  you  approve  of 
the  date  of  the  bankruptcy  being  found  in  the  adjudication,  or  is  there  any  remedy  you  would 
suggest  for  the  present  uncertainty  on  that  subject  ? — That  question  opens  several  very  serious 
considerations,  which  I  have  not  had  an  opportunity  of  sufficiently  considering.  The  Act  of 
last  session,  protecting  persons  dealing  with  parties  liable  to  the  bankrupt  laws,  has  rendered 
It  of  less  moment  to  the  public  generally  than  it  othermse  might  have  been ;  but  it  is  possible 
that  questions  might  arise  so  seriously  affecting  individuals,  by  fixing  the  date  of  the  bank- 
ruptcy in  the  first  instance,  that  I  feel  unwilling  to  express  any  opinion  upon  it  now.  Gene- 
rally, I  certainly  think  that  the  present  system  of  allowing  the  assignees  upon  a  baukruptcy  to 
revert  back  to  some  long  prior  and  antecedent  act  is  attended  with  injustice  and  great  incon- 
venience. 

2549.  Without  prescribing  particulars  at. present,  do  you  not  think  it  seems  a  practicable 
*  thing  that  the  date  of  the  bankruptcy  should  be  fixed  conclusively  at  an  earlier  period,  as  well 

as  tlie  fact  of  the  bankruptcy ;  and  that  the  validity  of  certain  transactions,  which  now  depends 
on  such  an  uncertain  date,  might  be  determined  by  other  tests  ?— I  think,  generally  speaking, 
that  it  is  very  desirable  that  the  date  of  the  baukruptcy  should  be  ascertained  as  early  as  pos- 
sible; and  I  should  be  very  glad  if  a  means  could  be  devised  of  doing  that  without  seriously 
affecting  the  interests  of  parties  dealing  with  the  bankrupt,  and  who  might  be  in  ignorance  of 
that  adjudication.  I  have  at  this  moment  a  case  pending,  in  which  the  assignees,  at  an  in- 
terval of  six  years  after  the  fiat,  are  seeking  to  open  a  transaction  to  the  extent  of  100,000^^ 
in  consequence  of  evidence,  recently  obtained,  which  leads  them  to  think  they  have  discovered 
an  act  of  bankruptcy  twelve  months  antecedent  to  that  on  which  the  commission  is  founded — 
the  parties  having  oeen  dealing,  during  the  whole  of  those  six  years,  upon  the  faith  and  under- 
staiding  that  that  question  was  considered  as  settled.  Many  such  cases  have  occurred  within 
my  experience. 

2550.^  Do  you  not  think  that  it  is  in  itself  most  perverse  that  it  should  be  said  of  a  man 
who  is  made  a  bankrupt  in  January,  1840,  that  be  became  a  bankrupt  in  January,  1839 — he 
having,  in  the  twelve  months*  interval,  carried  on  business^  as  to  general  appearance,  in  the 
ordinary  way  ? — Decidedly. 

2551 .  Do  you  think  that  proceedings  which,  by  reason  of  preference  or  other  unfiur  motive, 
ought  to  be  avoided,  might  be  so  avoided  by  the  application  of  some  other  principle  than  the 
date  of  the  bankruptcy*  so  as  to  admit  of  the  universal  application  of  this  rule,  that  the  date 
of  every  bankruptcy  should  be  tlie  first  step  in  tlie  proceedings  which  come  to  the  knowledge 
of  the  bankrupt  himself :  as,  for  instance,  the  service  of  notice,  if  there  should  be  notice? — As 
far  as  I  at  present  understand  the  effect  of  the  law,  I  apprehend  that  all  dealings  with  bank- 
rupts prior  to  the  bankruptcy  are  protected,  unless  they  be  vn  the  nature  of  preferences;  but  I 
speak  upon  this  subject  with  considerable  hesitation,  not  having  given  it  that  consideration 
which  I  would  wish  to  give  to  such  a  momentous  question.  Speaking  generally^  I  entirely 
approve  of  the  principle  of  fixing  the  date  of  the  bankruptcy  at  as  early  a  period  as  it  is  pos« 
sible  to  do.  I  clo  not  at  present  see  any  case  in  which  that  is  likely  to  be  attended  with  injury 
to  individuals ;  but  I  repeat,  that  not  having  considered  it,  I  would  reserve  myself  upon 
that  pomt. 

2552.  Chairman, — ^W^hat  is  your  opinion  of  the  present  law,  which  requires  the  signature 
of  a  certain  number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certifi- 
cate?— I  think,  upon  the  whole,  that  the  certificate  should  depend  upon  the  consent  of  the 
bankrupt's  creditors.  I  see  no  objection,  if  it  is  thought  fit,  to  the  commissioner  having  the 
power  of  suspending  the  certificate  for  any  reasonable  time;  but  I  think  that  the  consent  of  a 
certain  proportion  of  the  creditors  is  the  best  mode  of  ascertaining  the  general  wish  of  those  in- 
terested in  the  conduct  of  the  party  that  he  should  be  released  from  his  debts,  and  authorised 
again  to  resume  business. 

2553.  Mr,  Commissioner  Law, — Do  you  think  that  the  law  is  right  as  to  uncertificated 
persons,  that  subsequent  property  should  ipso  facto  belong  to  the  assignees,  and  be  seizable, 
without  the  interference  of  any  tribunal  whatever? — I  have  always  thought  that  that  was  a 
very  hard  law.  I  have  seen  several  cases  of  very  great  hardship  under  that  law ;  and  I  think 
that  it  would  be  better,  upon  the  whole,  that  the  distribution  of  subsequently-acquired  pro- 
perty should  be  entirely  subject  to  the  decision  of  the  commissioner.  There  are  one  or  two 
cases,  I  believe,  in  which  the  certificate  is  still  not  a  discharfire — cases  which  have  been  omitted 
in  the  Act  of  Parliament.  There  is  one  of  a  co-surety,  who  is  not  discharged  by  his  certifi- 
cate. I  think  that  such  cases  should  be  provided  for.  When  a  man  has  gone  through  the 
Oazette,  and  has  obtained  his  certificate,  it  should  discharge  him  from  his  debts.    Tfe  rule 
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which  makes  the  discharge  depend  upon  a  debt  being  provable  or  not,  T  think  is  a  mistaken      Examinations, 
rule.     The  question  of  distribution  is  one  thing,  and  the  question  of  discharge  is  another.  — 

I  think  that  in  bankruptcy  the  principle  is,  that  a  man  having  surrendered  his  property  should      jLe^dd^T^^^*"* 
be  enabled  to  resume  his  place  again  as  a  trader,  provided  a  sufficient  proportion  of  his  ere-  »   un. 

ditors  give  him  his  certificate;  and  that  being  so,  I  think  it  very  hard  that  he  should  after-      ^Ist  Jan.  1840, 
wards  be  called  upon  to  pay  debts  in  cases  of  the  description  I  have  mentioned,  where  there 
is  no  fraud  whatever  imputable.     I  think  the  certificate  ought  to  be  rendered  eflFectual  to  dis- 
charge him  from  debts  of  that  class. 

2554.  Is  there  any  other  instance? — Yes  ;  there  are  cases  of  unliquidated  damages. 

2555.  Mr.  Cbmmis^noner  Fanblanque. — You  would  extend  the  eflfect  of  the  certificate  to 
liabilities  as  well  as  debts  ? — I  would  certainly. 

2556.  Mr,  Commissioner  Law. — ^Would  you  propose  any  case  in  which  any  party  would 
be  barred  by  the  certificate,  and  yet  have  no  voice  in  it  ? — i  see  no  objection  at  all  to  that :  • 
the  debts  not  barred  now^  are  contingent  liabilities ;  for  the  most  part  they  are  cases  which  are 
so  remote  thu.t  the  le^slature  has  not  been  able  to  devise  any  means  of  appreciating  them 
and  admitting  them  to  proof,  and  I  think  that  a  bankrupt  should  be  discharged  from  such 
debts ;  if  they  can  be  in  any  manner  estimated,  the  parties  ought  to  have  a  right  to  come  in 
and  take  the  benefit  of  the  bankruptcy. 

2557.  Mr.  Commissioner  Hohoya.-^Wouid  you  discharge  him  also  from  those  which 
cannot  be  estimated? — I  would  decidedly  discharge  him  from  those  which  cannot  be 
estimated. 

2558.  Any  person  appearing  subsequently  to  be  a  creditor,  could  derive  no  benefit  from 
the  bankruptcy,  and  could  have  no  voice  in  respect  of  the  certificate? — He  would  not 

2559.  Mr.  Commissioner  Law. — Is  it  fit  to  take  away  from  any  person  a  right  totally 
without  consideration  ? — I  think  that  the  principle  of  bankruptcy  involves  a  principle  of  public 
policy,  and  that  it  is  not  fit  that  a  man  having  surrendered  the  whole  of  his  property  to  be 
divided  among  his  creditors,  should  afterwards  be  made  responsible  for  pre-exisfting  debts, 
because  the  law  has  not  been  able  to  ascertain  a  just  mode  of  dividing  that  property  among 
all  those  pre-existing  creditors.  It  is  a  great  hardship  to  a  man  under  those  circumstances, 
and  is  clearly  of  little  benefit  to  the  creditors — but  1  have  heard  of  cases  in  which  it  has 
weighed  men  down  very  seriously  in  subsequent  periods — I  refer  particularly  to  the  case  of 
bonds  of  indemnity. 

2560.  Mr.  Commissioner  Holrcyd. — Do  you  think  it  good  public  policy  that  a  debtor  who, 
without  any  fraud  or  misconduct  on  his  part,  is  unable  to  pay  hts  debts  in  full,  but  who  has 
given  up  all  his  property  and  confirmed  to  the  bankrupt  laws,  should  be  released  by  law 
from  his  debts? — Yes,  1  do. 

2561.  Having  that  opinion,  on  what  ground  do  you  think  it  right  that  the  creditors  should 
have  a  voice  in  saying  whether  he  should  or  should  not  be  relieved  ? — Because  I  think  that 
there  are  always  two  classes  of  debtors  ;  there  are  the  honest  debtor  and  the  dishonest  debtor; 
and  I  think  that  the  creditors  are,  generally  speaking,  humanely  disposed  towards  the  bank- 
rupt ;  that  the  body  of  them  are  rather  more  favourable  to  granting  the  certificate  when  it 
ought  not  to  be  given,  than  withholding  it  when  it  ought  to  be  given ;  and  that  they,  upon  the 
whole,  are  the  body  best  qualified  to  form  an  opinion  whether  the  man  belongs  to  that  class 
of  persons  who  should  be  enabled  again  to  commence  business  and  acquire  credit,  which  a 
dishonest  debtor  ought  not,  or  at  all  events  ouglit  not  eariy,  to  have  the  power  of  doing. 

2562.  Have  you  found  in  your  experience  tnat,  in  any  instances,  creditors  in  assenting  to, 
or  withholding  their  consent  from,  the  certificate,  are  actuated  by  motives  quite  foreign  to 
those  which  the  law  contemplated,  namely,  the  conformity  of  the  man  to  the  bankrupt  laws  ? 
—Yes,  in  my  opinion  the  creditors  do  not  at  all  look  to  the  practice  contemplated  by  the 
bankrupt  laws,  namely,  the  conformity  of  the  bankrupt,  excepting  the  single  case  of  the 
srurrender  of  property. — If  the  man  has  not  surrendered  his  property,  that  is  one  of  the  cir- 
cnmstances  considered  by  the  body  of  creditors,  but  otherwise,  they  look  no  doubt  to  his 
conduct  prior  to  his  bankruptcy — that  is  one  motive  operating  on  the  minds  of  creditors  in 
granting  or  withholding  the  certificate. 

2563.  Are  they  not  actuated  by  many  other  motives  not  having  finy  connexion  with  his 
conduct  or  his  conformity  to  the  law  ? — I  have  seen  cases  of  oppression  and  hardship.  I 
recollect  one  where  Lord  Eldon  interfered,  and  an  Act  was  passed  expressly  to  meet  it,  of  a 
debtor  who  was  deprived  of  his  certificate  by  a  single  creditor ;  but  such  cases  are  rare,  and  I 
think  there  would  be  no  objection  to  a  debtor  receiving  his  certificate  .from  the  commissioner 
if  it  was  thought  right,  after  a  certain  lapse  of  time,  even  although  the  necessary  proportion 
of  the  creditors  had  not  signed.  The  principle  of  that  is  at  present  recognised ;  the  proportion 
is  varied  after  a  certain  lapse  of  time. 

2564.  In  your  opinion,  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
should  be  administered  under  a  fiat  in  bankruptcy,  or  a  trust-deed  ? — There  are  some  cases 
in  which  it  is  convenient  to  parties  to  have  the  power  of  administering  property  under  trust- 
deeds,  and  I  think  that  that  power  should  not  by  any  legislative  authority  be  taken  away 
from  them,  particularly  in  cases  of  large  insolvencies ;  and  where  the  debtors  are  foreign,  it  is 
found  that  bankruptcy  has  the  effect  of  very  greatly  checking  the  collection  of  the  property; 
and  in  such  cases  the  parties  resort  to  deecb  of  inspection  from  necessity.  I  remember  a 
case  three  or  four  years  ago,  in  which  parties  suddenly  instituted  proceedings  in  bankruptcy 
against  an  American  house,  and  after  having  prosecuted  it  for  some  months,  it  was  found  so 
injurious  that  all  parties  concurred  (and  the  creditors  were  very  numerous)  in  superseding 
the  bankruptcy ;  and  such  cases  do  constantly  occur.  I  think,  therefore,  that  such  parties 
should  be  at  liberty,  if  they  think  fit.  still  to  administer  under  such  a  system. 

2565.  Mr.  Commissioner  Law. — One  great  difficulty  as  to  trust-deeds  seems  to  be  admitted 
to  be,  that  one  discontented  creditor  may  often  upset  a  useful  arrangement  ? — Yes, 
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2C66.  It  has  been  suggested,  amcmg  other  things^  that  a  bankruptcy  may  be  supported  hy 
a  very  much  smaller  debt  than  heretofore — 20Z.  has  been  suggested ;  do  you  think  that  such 
a  provision  would  tend  to  increase  the  difficulty  under  which  arrangement  by  trust-deeds  now 
labours  ? — I  think  it  would,  very  materially ;  and  I  think  it  is  a  serious  objection  in  itself  to 
such  a  measure  as  that  contemplated.  I  shoiild  be  very  glad,  if  it  were  possible,  to  see  a  mea- 
sure adopted  foreivinf  effect  to  trust-deeds,  approved  by  a  large  body  of  the  creditors.  That 
subject  was  considered  some  time  ago,  and  very  much  discussed  in  tne  city  of  London;  and 
it  certainly  was  the  feehng  of  a  large  body  of  persons  that  it  would  be  desirable  to  adopt  such 
a  course;  and  I  believe  the  Attorney-General  contemplated  legislative  provisions  with  a 
view  to  it,  as  part  of  the  measure  for  the  abolition  of  imprisonment  in  cases  of  debt;  but  his 
own  Act  for  the  Abolition  of  Imprisonment  fon  Debt,  was  entirely  altered  in  its  character,  and 
I  believe  the  clauses  were  abandoned  also.  I  think  it  would  be  decidedly  objectionable  to 
give  a  creditor,  for  so  small  an  amount  as  20/.,  the  power  of  issuing  a  commission  of  bank- 
ruptcy.    I  think  bankruptcy  contemplates  a  different  class  of  persons.. 

2567.  Should  the  official  assignee^  in  your  opinion,  be  paid  out  of  a  joint  fund  or  out  o^ 
each  estate  ? — I  think,  upon  the  whole^  it  is  desirable  that  tney  should  be  paid  as  at  present 
out  of  each  estate. 

256S.  In  your  opinion,  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  sidt,  for  anything  done  by  him  in  execution  of  the  duties  imposed  upon  him  as  such 
official  assignee  ? — I  thiuK  the  official  assignees  certainly  ought  to  be  protected  from  the  con- 
sequences of  acts  done  by  them  in  the  execution  of  their  duty  ;  and  in  particular  it  is  most 
unjust  that  they  should  be  liable  to  costs  in  any  action  or  suit. 

2569.  Do  you  approve  of  the  present  mode  in  which  the  official  assignees  are  selected  for 
the  different  estates  ? — I  think  that  it  is  decidedly  proper  that  the  official  assignees  should  be 
chosen  by  rota  or  ballot.  I  think  it  would  be  very  improper,  that  in  each  case  a  party  should 
be  choosmg  his  own  official  assignee  ;  that  would  be  attended  with  the  greatest  possible  in- 
convenience— would  destroy  the  independence  and  character  of  the  assignees — and  altogethier 
alter  their  position,  and  that  of  the  suitors  and  the  court. 

2570.  It  has  been  suggested  that  the  creditors  should  have  a  voice  in  naming  the  official 
assignee ;  you  do  not  think  that  would  be  an  improvement  ? — I  should  think  it  exceedingly 
wrong,  as  affecting  the  constitution  and  character  of  the  body. 

2571.  Have  you  found,  in  your  experience,  that  the  official  assignees  co-operate  readily 
with  the  creditors'  assignees? — 1  have  always  found  the  greatest  assistance  from  the  official 
assignees;  their  conduct  generally  has  been  such  as  to  conciliate  the  good  opinion  of  the  dty 
of  London,  which,  in  their  first  constitution  was  adverse  to  them;  and  that  is  saying  as  much 
as  can  be  said  upon  the  subject  They  have  been  found  eminently  useful,  and  disposed  to 
meet  the  views  of  creditors  to  the  utmost  extent  which  could  reasonably  be  expected. 

2572-  Do  you  think  that  any  improvements  could  be  made  with  respect  to  the  official 
assignees,  or  that  the  system  has  at  present  worked  well  ? — I  think  it  works  decidedly  well. 
Originally  there  were  two  courses  open,  either  that  some  persons  should  be  appointed  official 
assignees,  to  work  with  the  other  assignees,  or  that  inspectors  should  be  appointed;  but  it  was 
thought  best  to  appoint  assignees,  and  they  have  worked  exceedingly  well,  and  I  should  be 
veiy  sorry  to  see  that  system  now  interfered  with. 

2573.  Mr.  Commisnoner  Law. — If  they  were  relieved  from  all  costs  of  actions,  would  it  be 
right  that  their  consent  should  be  requisite  for  the  bringing  an  action? — At  present  I  appre- 
hend that  they  act  in  matters  of  that  kind  for  the  most>  part  under  the  direction  of  the  coin- 
missioner.  My  opinion  is,  that  that  is  the  best  course — that  it  affords  a  reasonable  and 
salutary  check  without  interfering  with  the  propel  exercise  of  the  creditors'  rights.  I  should 
not  wish,  therefore,  that  they  should  be  deprived  of  a  voice  upon  that  question.  There  are 
some  questions  put  with  reference  to  country  commissions,  on  which  subject  I  have  had  no 
experience. 

2574.  Mr.  Commissioner  Holroyd, — You  consider  that  there  is  not  sufficient  business  for 
the  present  Court  of  Appeal  from  this  court :  what,  in  your  opinion,  would  be  the  best  ulti- 
mate Court  of  Appeal? — I  think  there  should  be  a  single  judge  of  appeal  undoubtedly.  If, 
in  any  arrangement  contemplated,  it  was  intended  to  increase  the  strength  of  the  Courts  (^ 
Equity,  the  appeal  would  properly  fall  to  a  judge  in  that  court.  The  appeal  to  the  Lord 
Chancellor  would  then  arise  more  naturally  than  it  now  does.  In  a  case  in  which  I  am  con- 
cerned, the  parties  are  applying  to  have  an  appeal  from  the  Court  of  Bankruptcy  heard  before 
the  Lord  Chancellor  by  some  other  mode  than  by  a  special  case.  There  is  great  doubt  in 
what  form  the  Lord  Chancellor  can  hear  it,  and  what  evidence  he  is  to  take ;  for  there  is  no 
power,  that  I  am  aware  of,  callmg  for  the  record  out  of  the  Court  of  Bankruptcy ;  and  if  he 
bears  it  in  any  other  form,  it  is  not  an  appeal,  but  a  new  case  before  him.  I  think  it  would 
therefore  simplify  appeals  if  they  were  carried  to  a  branch  of  the  Court  of  Equity. 

2575.  Mr.  Commissioner  Law, — You  think,  on  the  principle  that  appeals  should  not  be  to 
a  part  of  the  same  peculiar  jurisdiction,  but  to  a  higher  court  of  general  jurisdiction? — I  think 
it  would  be  desirable  that  the  appeals  should  be  to  a  single  judge.  If  there  were  the  means 
of  finding  employment  for  a  single  judge  in  the  Court  of  Bankruptcy  as  part  of  the  bank- 
ruptcy jurisdiction,  I  should  have  no  objection ;  but  that  not  being  so,  I  suggested  the  Court 
of  Equity  as  being  the  court  to  which  the  appeals  originally  belonged,  and  to  which  they  are 
in  a  certain  extent  retained,  namely,  by  appeal  to  the  Lord  Chancellor. 

(The  witness  withdrew,) 


Mr.  Edw.  Burkett. 


Mr,  Edward  Burkett  examined. 
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2577.  Have  you  btid  cousiderable  practice  in  the  Insolvent  Debtors*  Court? — Only  for  eie- 
ditors — I  have  never  been  concerned  for  any  insolvent — but  frequently  for  assignees  and  large 
creditors  under  insolvencies. 

2578.  Have  you  also  had  experience  in  bankruptcy  ? — Yes,  but  not  so  mudi. 
,  2579.  You  have  had  some  questions  sent  to  you  ? — :I  have. 

^580.  Have  you  any  suggestions  to  offer  to  the  commissioners  upon  the  subject  of  those 
questions? — I  have. 

2581.  In  your  opinion,  would  it  be  advantageous  for  the  public  that  the  estates  of  insol- 
vents and  bankrupts  should  be  administered  under  the  same  system  of  law  ?-— A  court  ought 
be  so  constituted  as  to  embrace  the  administration  both  of  insolvent  and  bankrupt  estates. 

2582.  In  your  opinion,  ought  the  system  p(  law  now  pursued  in  the  Court  of  Bankrtiptey 
in  London^  or  the  system  now  pursued  in  the  Insolvent  Debtors'  Court,  to  be  preferred?*— 
From  my  own  experience,  I  should  certainly  prefer  that  pursued  in  the  Insolvent  Court,  on 
account  of  the  very  little  expense  which  is  incurred  by  creditors  in  the  investigation  and  en- 
forcing of  their  claims  there. 

2583.  Can  you  give  the  commissioners  any  idea  of  the  difference  of  expense,  and  how  it 
ariees? — The  payments  in  the  Insolvent  Court  are  so  exceedingly  small^  and  the  disburse- 
ments out  of  pocket  consequently  thereby  so  reduced,  that  the  costs  are  materially  decreased. 

2584.  You  refer  to  the  payment  of  40Z.  fees  in  bankruptcy  ? — Yes ;  I  should  almost  suppose 
the  fees  in  the  Insolvent  Court  are  smaller  than  in  any  other  court. 

2585.  You  are  aware  probably  that  the  country  pays  the  expenses  of  that  court? — Yes;  I 
only  speak  as  a  solicitor. 

2586.  Is  there  any  difference  of  costs  allowed  to  attorneys  in  the  Insolvent  Court  and  in  the 
Court  of  Bankruptcy? — My  own  experience  in  bankruptcy  has  been  so  much  smaller  than  in 
mftolvency^  that  I  am  hardly  prepared  to  answer  that  question ;  but  I  should  say  from  what 
I  have  observed  there  is  a  great  similarity. 

2587.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  his  debts  in  full  to  be  divided  rateably  amongst  his  creditors  by 
an  imnaediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors  ? — It  certainly  is  my  own  opinion,  that  it  would  he 
desirable  the  taw  should  allow  the  property  of  a  person  unable  to  pay  his  debts  in  full  to  be 
divided  rateably  among  his  creditors  by  aid  of  an  immediate  voluntary  process  on  the  part  of 
the  debtor  himself,  as  well  as  by  compulsory  process  on  the  part  of  one  or  more  creditors.  As 
the  law  stands  at  present,  the  party  wno  sues  the  debtor  first,  of  course,  obtains  the  first  judg- 
ment, provided  there  be  default  in  pleading,  and  thereby  pays  himself  at  the  expense  of  the 
estate  and  of  the  other  creditors. 

2588.  Do  you  think  the  law  should  allow  a  party  who  is  in  debt,  not  arrested,  and  not  a 
trader,  to  seek  the  benefit  of  a  cessio  bonorum,  where  there  are  no  bona  to  be  ceded  ? — If  in 
the  former  case  allowed,  I  think  the  law  should  also  permit  a  party  in  debt,  and  not  arrested, 
nor  a  trader,  to  seek  the  benefit  of  the  ceaio  honorum,  even  when  there  are  no  bona  to  be 
ceded — provided,  of  course,  the  nvlla  bona  could  be  proved  to  the  sati^action  of  the  commis- 
skmer  or  other  authority,  not  to  be  the  result  of  concealment  or  fraud  on  the  part  of  the 
debtor. 

2589.  Do  you  think  that  there  is  wise  policy  in  providing  9,  facility  for  persons-not  traders 
to  seek,  at  their  own  convenience,  some  process  for  getting  rid  of  their  debts  ? — I  do  not  consider 
it  a  wise  policy  that  there  should  be  a  facility  provided  for  such  parties,  at  their  own  con- 
venience, to  get  rid  of  their  debts^;  biit  still  there  might  be  the  opportunity,  provided  ample 
power  be  vested  in  a  competent  tribunal,  to  protect  creditors  against  fraud. 

2590.  By  the  Act  1st  and  2nd  Victoria,  c.  110,  for  "Abolishing  Arrest  on  Mense  Process, 
except  in  Certain  Cases,"  more  effectual  remedies  were  given  to  judgment-creditors,  so  that  a 
judgment' creditor  may  now  get  all  the  lands  tenements  and  hereditaments  of  his  debtor 
under  an  elegit ;  he  may  also  take  in  execution  any  money  or  bank-notes,  cheques,  bills  of 
exchange,  bonds,  specialties,  or  other  securities  for  money,  of  his  debtor,  and  sue  in  the  name 
of  the  sheriff  for  the  amount — Judgments,  if  registered,  are  a  charge  upon  the  real  estate  of 
a  debtor,  present  or  future ;  and  government-stock  and  shares  in  any  public  company  may 
be  charged  by  order  of  a  judge  on  application  of  a  judgment-creditor.  Having  the  further 
remedies  here  stated,  do  you  think  it  desirable  that  a  judgment- creditor  should  have  the 
power  of  taking  the  person  of  his  debtor  in  execution,  except  by  order  of  a  judge,  upon  aflS- 
davit  of  probable  cause  for  believing  that  the  debtor  is  about  to  abscond  ? — I  do  not  think  it 
at  all  desirable  that  the  power  of  the  judgment-creditor  to  take  the  person  of  his  debtor  in  exe- 
cution sh(Mild  be  abolished,  nor  that  an  application  to  a  judge  should  be  rendered  necessary. 

2591.  These  additional  remedies  being  given  to  judgment-creditors,  could  anything,  and 
what,  be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery  by  this 
species  of  duress  of  some  property  concealed? — I  think  the  power  of  arrest  possessed  by  a 
judgment-creditor  very  materially  assists  the  recovery  of  property  concealed ;  and  my  own 
experience  has  furnished  me  also  with  repeated  proof  that  possession  of  the  person  is  of 
material  assistance,  and  affords  great  facility  in  obtaining  possession  of  property. 

2592.  Do  you  believe  that  the  knowledge  that  there  is  a  law  of  imprisonment  for  debt  has 
some  effect,  or  none,  in  inducing  a  man  to  pay  his  debt  when  it  is  demanded  ? — I  certainly 
consider  that  the  power  of  imprisonment  for  debt  has  a  great  effect  in  inducing  a  naan  to  pay 
his  debts. 

2593.  Is  it,  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in 
baidcruptcy,  that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders,  if 
not  appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way  by  fine  or  imprison- 
ment ? — My  own  opinion  on  this  subject  being  at  variance  with  that  of  many  eminent  members 
of  the  profession,  I  give  it  with  considerable  diffidence.   It  appears  to  me  that  a  commissioner 
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Examinations  ^^^^  j^„ j  ^y^^^  jj^  ought,  also,  to  be  invested  with  DOwer  to  repress  contempts  of  court.  At 
Mr.  Edw.  Bnrkett.  P^®^^**  i^  seems,  there  are  only  two  courses  for  the  commissioner  to  adopt,  when  subject 
SlstJan  1840,  ^^  annoyance,  interruption,  and  perhaps  insult,  whilst  judicially  engaged  in  his  own  court: 
the  one,  by  adjourning  the  Court,  and  thereby  not  only  impeding  the  course  of  justice  and 
the  proceedings  generally,  but  compulsorily  resorting  to  an  expedient  humiliating  in  itself, 
derogatory  to  his  judicial  character,  and  totally  inconsistent  with  the  dignity  of  his  office  :  the 
other  alternative  is,  by  giving  the  party  into  custody,  and  thereby  probably  subjecting  himself 
to  subsequent  proceedings.  In  that  case,  also,  he  must  probably,  when  the  party  given  in 
char^  is  taken  before  a  magistrate,  appear  as  a  witness,  and  thereby  become  a  party  litigant 
— a  degradation  to  which  no  judge  ought  to  be  subjected ;  and  1  really  think  the  pcofession 
ought  to  give  men  who,  by  reason  of  their  talents,  learning,  and  rank  at  the  bar,  have  been 
raised  to  that  eminence,  credit  for  possessing  the  forbearance,  and  temper,  and  judgment 
which  would  prevent  the  exercise  of  what  is  usually  termed  this  "  irresponsible  power  "  rashly 
or  with  harshness.  Independent  of  which,  the  known  possession  of  the  power  would,  in  many 
cases,  prevent  the  necessity  of  its  exercise,  as  I  think  the  infrequency  of  its  exercise  by  those 
who  now  possess  it  may  fairly  be  adduced  as  a  proof.  An  additional  reason  also  is,  that  the 
Commissioners*  Courts  are  attended  not  by  professional  men  alone,  whose  education  and  self- 
respect  would  effectually  deter  them  from  offering  insult  to  a  Judge,  or  by  disturbance 
impeding  the  business  of  a  court,  but  are  also  attended  by  parties  themselves,  whose  feelings 
are  frequently  excited  by  imaginary  or  real  injury,  and  who,  under  such  excitement,  might,  m 
the  provocation  of  the  moment,  resort  to  violence  and  abuse,  totally  unjustifiable  in  a  court  of 
justice.  In  this  respect  the  Court  of  the  Commissioners  differs  from  the  room  of  the  Master 
in  Chancery,  and  the  chambers  of  the  judge,  and  therefore  the  comparison  which  has  been 
ofken  instituted  between  them  cannot  be  maintained.  Mr.  Lechmere  Charlton*s  case  has 
frequently  been  quoted  as  proving  that  a  reference  to  a  higher  tribunal  is  sufficient ;  but,  if  I 
remember  correctly,  the  affront  then  offered  to  Master  Brougham  was  by  letter,  which  could 
itself  be  forwarded  to  the  chancellor,  and  did  not,  like  a  personal  insult  in  the  presence  of 
others,  require  such  an  immediate  vindication.  The  analogy,  therefore,  is  not  complete,  as  a 
written  insult  to  a  judge,  although  evidencing  greater  deliberation  and  determined  intention 
on  the  part]  of  the  aggressor,  can  hardly  be  deemed  so  annoying  and  degrading,  nor  as  so 
imperatively  requiring  an  immediate  ana  summary  infliction  of  punishment  The  last,  and 
perhaps  the  most  stringent  reason  I  would  assign  is,  that  it  appears  to  me  that  the  known 
non-possession  of  the  power  must,  ex  necessitate,  tend  to  cramp  the  energies  of  the  commis- 
sioner, who,  for  instance,  presiding  at  an  examination  where  gross  fraud  is  not  only  suspected 
and  imputed,  but  is  actually  to  his  keen  and  experienced  eye  manifest,  must  feel  convinced 
that  in  proportion  to  his  zeal  and  anxiety  by  a  minute  and  scrutinising  investigation  to  defeat 
the  chicanery,  is  the  probability  of  subjecting  himself  to  personal  insult,  and  his  Court  to 
interruption  and  annoyance  by  the  acsused  parties.  For  these  reasons,  I  certainly  think  the 
commissioners  ought  to  be  invested  with  this  power,  or  certainly  greater  than  that  already 
possessed  by  them,  and  that  it  is,  in  the  language  of  the  question,  essential  to  the  due  admi- 
nistration of  justice;  and  I,  at  the  same  time,  consider  that  it  would  not  be  at  all  subversive 
of  any  of  those  facilities  which  in  its  absence  are  at  present  enjoyed  for  the  ready  and 
unincumbered-by-form  transaction  of  business.  Upon  the  subject  of  granting  any,  and  what, 
appeal  from  the  decision  of  a  commissioner  in  the  exercise  of  this  power,  I  have  not  given,  at 
present,  sufficient  consideration  to  enable  me  to  venture  an  opinion. 

2594.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bankrupt,  he 
makes  an  affidavit  of  his  debt,  which  is  filed  in  the  Office  of  the  Secretary  of  Bankrupts,  and 
executes  a  bond  to  the  great  seal  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ; 
upon  this  a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a 
fiat,  whereupon  the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course.  In  your 
opinion  is  there  any,  and  what,  advantage  to  the  public  in  requiring  the  fiat  or  authority  of 
the  Lord  Chancellor  to  authorise  the  creditor  to  prosecute  his  complaint? — I  think  there  is  no 
utility  whatever  in  the  fiat     Certainly  none  to  creditors,  and  a  most  unnecessary  expense. 

2595.  Would  it,  in  your  opinion,  be  more  advantageous  that  the  proceedings  should 
originate  before  the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bankruptcy? — I 
think  the  proceedings  should  originate  before  such  a  tribunal. 

25(96,  Would  it,  m  your  opinion,  be  desirable  that  in  cases  of  appeal  the  appellant  should 
give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  also  for  the  costs? — I  think 
a  moderate  security,  like  that  at  present  taken  in  the  Court  of  Chancery,  would  be  advisable. 
To  compel  that  alluded  to  in  the  question  would,  in  many  cases,  l)e  tantamount  to  a  denial 
of  justice — ^whilst  the  requisition  of  a  moderate  security  would  deter  useless  and  vejcatious 
appealing. 

2597.  In  your  opinion,  is  it  more  advantageous  to  creditors,  that  the  property  of  a  bank- 
rupt should  be  administered  under  a  fiat  of  bankruptcy,  or  a  trust  deed  ? — It  appears  to  me 
that  a  trust  deed  is  an  advantageous  mode  of  distribution  among  creditors,  provided  there  is 
no  fraud  on  the  part  of  the  debtor  ;  but  as  the  trustees  possess  not  sufficient  powers  to  deal 
effectually  in  cas^s  of  fiaud,  I  should  consider  the  application  to  and  jurisdiction  of  any  com- 
petent triounal  preferable. 

2598.  Mr.  Commissioner  Law, — ^Would  you  propose  any  power  in  parties  interested,  where 
they  thought  it  necessary,  to  bring  such  matters  of  trust  unoer  the  control  of  the  commissioners 
in  bankruptcy ;  as,  for  Instance,  if  the  trustees  failed  to  account,  and  there  was  ground  for 
complaint  against  them  ? — ^TTiose  are  some  of  the  cases  in  which  I  have  always  considered 
trust  deeds  objectionable,  and  for  which  a  remedy  ought  to  be  provided. 

2599.  Would  you  remedy  those  difficulties  by  providing  for  the  transfer  of  such  matters  to 
th»  jurisdistion  of  the  Court  of  Bankruptcy  ? — I  would — or  to  some  other  competent  jurisdiction* 
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2600. — Chairman.  In  your  opinion  ought  the  official  assignee  to  be  liable  for  damages  or 
costs  in  any  action  or  suit  for  anything  done  by  hiid  in  execution  of  the  duties  imposed  upon 
bira  as  such  official  assignee  ?-^I  think  the  official  assignee  ought  not  to  be  liable  for  damages 
or  costs,  unless  indeed  for  any  wilRil  act — and  that  his  consent  should  not  be  necessary  before 
proceedings  are  commenced. 

2601.  Secretary, — ^You  think  the  creditor's  assignee  ought  to  have  an  unlimited  power  of 
bringing  the  actions  without  the  consent  of  the  official  assignee  ? — The  most  desirable  course 
probably  would  be,  that  no  special  actions  should  be  commenced  without  a  previous  reference 
by  a  simple  statement  of  cu'cumstances,  to  the  commissioner  whose  experience  and  learning 
render  him  a  superior  judge  of  its  propriety. 

2602.  As  the  official  assignee  would  have  no  interest  in  the  subject,  do  you  not  think  he 
would  be  a  better  judge  of  the  prudence  and  propriety  of  commencing  an  action  than  the 
commissioner  ? — I  do  not  consider  the  commissioner  would  have  any  interest  in  the  subject 
more  than  the  official  assignee ;  and  as  the  trade  assignee,  being  a  creditor,  has  the  greatest 
interest  at  stake,  and  would,  in  case  of  a  dividend,  be  a  partaker  of  that  dividend,  he  would 
not,  I  think,  even  without  the  interference  of  the  commissioner,  unnecessarily  hazard  an  action 
where  there  was  not  ground  to  expect  a  favourable  result;  but  upon  the  whole  I  think  the 
power  should  be  in  the  trade  assignee,  subject,  as  before  mentioned,  to  a  reference  to  the 
commissioner. 

2603.  Do  you  think  that  the  reference  to  the  commissioner  should  be  before  he  brings  his 
action  ? — Yes,  in  all  special  cases. 

2604.  Mr,  Commissioner  Fonblanque. — ^What  check  would  there  be  then  to  vexatious  or 
ill-advised  actions  by  the  creditor's  assignees? — ^The  check  of  being  exposed  to  the  conse- 
quences, and  thereby  classified  by  that  extent  in  their  own  dividend,  independent  of  their  pre- 
viously known  liability  to  the  costs. 

2605.  The  dividend  of  an  individual  creditor  may  form  a  very  small  portion  of  the  costs 
incurred  ? — Still  I  should  imagine  it  would  have  a  sufficient  effect  in  deterring  from  vexatious 
or  ill-advised  actions. 

2606.  Had  you  any  experience  in  bankruptcy  previous  to  the  institution  of  the  present 
court  ? — My  experience  altogether  in  bankruptcy  has  been  but  small,  and,  I  may  add,  none 
at  all  in  the  Insolvent  Court,  with  the  exception  of  being  concerned  for  creditors  and  assignees 
under  insolvencies. 

2607.  You  are  not  aware  that  the  litigation  of  assignees  has  been  materially  decreased 
since  the  sanction  of  the  official  assignee  was  made  necessary  before  the  commencement  of  an 
action  ? — I  am  not  from  my  own  experience. 

2608.  Mr.  Commissioner  Law. — Your  practice  in  the  Insolvent  Court  has  been  confined  to 
interference  for  creditors  ? — Yes,  entirely ;  I  never  have  been,  nor  would  be,  concerned  for 
insolvents. 

2609.  Your  name  probably  is  not  upon  the  list? — It  is  not. 

2610.  As  practising  for  creditors  you  have  had  some  experience? — I  have. 

2611.  Have  you  found  a  facility  in  doing  business  in  that  court,  acting  for  creditors  ?— I 
certainly  have  found  a  very  great  faciUty. 

2612.  Did  you  ever  happen  to  attend  in  any  case  where  dividends  have  resulted? — ^Yes; 
I  think  I  may  say  that  in  most  cases  in  which  I  have  been  concerned  dividends  have  been 
paid. 

2613.  Where  creditors  have  had  the  advantage  of  your  assistance  have  there  been  any 
instances  where  tolerably  good  dividends  have  been  niade? — ^Yes.  I  can  mention  one  which 
has  recently  occurred,  where,  upon  the  face  of  the  Schedule,  there  was  a  very  small,  if  any, 
dividend  apparent ;  but  in  consequence  of  the  proceedings  taken  subsequently  on  the  behalf  of 
the  assignees,  it  appears  that  there  will  now  be  eight  if  not  nine  shillings  in  the  pound.  There 
is  also  another,  where  a  creditor  who  was  evidently  favoured  by  the  insolvent,  seized  the  whole 
of  his  property  under  an  execution,  on  a  judgment  signed  on  a  warrant  of  attorney.  The 
insolvent  also  had  previously  voluntarily  sent  him  property  to  a  considerable  amount,  and 
when  he  came  up  to  be  heard  on  his  appUcation  for  discharge  under  the  Insolvent  Act,  there 
were  no  assets  available  for  distribution  amongst  his  other  creditors.  His  discharge  was 
vigorously  opposed  by  my  clients,  who  were  afterwards  appointed  assignees,  and  on  a  subsequent 
investigation  into  the  fraudulent  preferences  given  by  him,  the  whole  of  the  proceeds  of  the 
sale  of  his  goods  under  the  warrant  of  attorney  and  a  great  portion  of  the  property 
voluntarily  sent  by  him  to  the  before-mentioned  creditx>r,  were  recovered  for  the  benefit  of  the 
estate,  and  a  dividend  declared  and  paid  thereout  Before  any  dividend,  however,  was  paid 
on  the  debt  of  such  execution  creditor,  even  after  he  had  refunded  the  proceeds  of  his  execu- 
tion to  the  assignee,  and  stood  in  the  same  situation  as  all  the  other  creditors,  I  obtained  an 
order  of  reference  to  a  commissioner,  for  proof  of  his  debt  before  him.  Upon  such  exami- 
nation the  debt  was  reduced,  I  think,  to  less  than  half  the  amount  for  which  he  had  sued  and 
obtained  his  judgment  against  insolvent. 

2614.  Is  there  any  other  which  has  been  recently  under  your  management? — There  is 
another  case,  but  not  so  recent  as  the  former,  where  a  friendly  creditor  issued  a  writ  against 
the  debtor,  served  it  the  same  day,  and  then  took  a  cognovit,  upon  which  he  simied  judgment 
the  third  day,  and  issued  his  execution  the  fourth  day,  under  which  the  goods  were  seized, 
and  he  thereby  obtained  possession  of  the  whole  of  the  insolvent's  property.  The  insolvent 
was  afterwards  taken  in  execution,  filed  his  petition  and  schedule,  and  came  up  to  be  heard  in 
the  Insolvent  Court,  where  he  was  successfully  opposed  on  behalf  of  my  clients,  and  the 
proceeds  of  such  execution  were  paid  over  to  one  of  them,  who  was  appointed  the  assignee. 

2615.  What  dividend  arose  in  that  case  ? — By  a  subsequent  collection  of  debts,  together 
with  the  above  amount  paid  over  to  the  assignee,  a  dividend  of  4^.  6d.  in  the  pound  w^s  de- 
clared and  paid. 
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2616.  Have  you  had  occasion  uT^vgted  with  power  to  repress  contempts  of -,    ^     At 
occasions;  recently,  in  a  particular  case,        *^  ^  -   — ■  ■i^ijup'  ~  ^    '^^^ — ^mucn  larg^ 
bably  than  is  usual  in  the  Insolvent  Debtors'  Court. 
Sift  Jan.  1B40.  2617.  Have  you  found  a  facility  in  carrying  on  your  business,  or  has  it  been  difficult  and 

perplexed? — The  mode  by  which  it  was  referred  for  investigation  was  extremely  simple,  and 
attended  comparatively  with  but  little  expense.  The  first  step  was  an  application  made  to  the 
Court  (bv  the  order  of  a  commissioner,  who  was  to  have  taken  it  hi  town,  but  the  creditor  was 
too  unwell  to  come  up  from  Devonshire)  that  it  should  be  heard  on  circuit  before  the  com- 
missioner :  an  order  was  made  thereon,  and  it  was  taken  on  the  circuit  at  Exeter.  I  attended 
before  the  chief  commissioner  there,  on  behalf  of  the  assignees,  to  opppose  the  claim — the 
parties  themselves  attended  on  the  other  side — it  involved  many  long  and  complicated 
accounts  ;  the  hearing  occupied  three  or  four  hours,  and  the  commissioner  took  time  to  con- 
sider his  judgment.  After  his  return  he  delivered  it  in  a  written  order  of  Court,  by  which 
he  reduced  the  debt  from  2,257/.  Vis.  6d.,  as  sworn  in  the  schedule,  to  586/.  lOs.  This 
^claim  was  made  by  the  father  of  the  insolvent,  and  has  been  subsequently  to  such  order  of  the 
chief  commissioner,  altogether  abandoned,  and  no  dividend  whatever  is  to  be  paid  thereon.  A 
further  sum  of  upwards  of  100/.  having  been  found  by  the  commissioner  to  be  due  to  the 
estate  from  that  creditor  upon  the  inquiry,  in  addition  to  the  sum  of  200Z.  which  he  had 
been  ordered  to  pay  into  Court  on  the  hearing  of  the  insolvent,  which  took  place  in  town, 
and  at  which  he  was  opposed  by  my  clients,  who  were  also  appointed  assignees,  and  until 
which  amount  was  paid  in,  the  discharge  of  the  insolvent  was  not,  I  believe,  according  to  the 
usual  practice.  In  consequence  of  that  order  the  creditor  has  since  written  to  me  stating 
that  he  abandons  all  claim  whatever  upon  the  estate  for  a  dividend,  provided  the  assignees 
will  relinquish  their  further  claim  upon  him.  The  insolvent's  son  was  also  inserted  in  the 
schedule  as  a  creditor  for  nearly  700/.  for  liabilities.  This  claim  was  also  opposed  and  inves- 
tigated on  behalf  of  the  assignees — altogether  expunged — and  even  after  the  commissioner, 
allowing  a  subsequently  asserted  claim  not  alluded  to  in  the  schedule  at  all,  he  then  proved 
a  debtor  to  the  estate  to  a  considerable  amount,  which  he  subsequently  paid.  I  mention  these 
cases  to  show  what  really  can  be  done  by  creditors  in  this  much,  but  unjustly,  abused  Court, 
if  they  will  only  put  its  machinery  in  motion.  The  result  of  these  proceedings  has  been  that 
a  dividend  of  about  9^.  in  the  pound  will  now  become  payable ;  and  it  is  my  firm  belief,  from 
the  experience  of  this  and  other  cases,  that  the  complaints  made  by  creditors,  that  imder 
insolvencies  they  never  obtain  any  dividend,  arise  in  many  cases  certainly  from  their  own 
supineness  and  neglect  in  not  investigating  the  statements  and  accounts  in  the  schedule  of  the 
insolvents,  and  in  cases  of  suspected  fraud  and  concealment,  institutine^  a  minute  and  searching 
inquiry  before  a  commissioner— every  facility  for  and  assistance  in  which  is  certainly  afforded 
by  that  Court  as  at  present  constituted — perhaps  peculiarly  so,  from  the  additional  power 
which  the  possession  of  the  person  of  the  fraudulent  debtor  commands,  and  the  known  cer- 
tainty that  his  discharge  will  not  be  ordered  until  all  suspected  fraud  has  been  either 
explained  satisfactorily  or  punished. 

2618.  Is  there  any  other  subject  on  which  you  have  anything  to  state? — ^With  regard  to 
the  adverse  adjudication  of  the  insolvent,  and  remanding  for  fraudulent  conduct,  I  ttunk  the 
commissioners  ought  to  have  the  power  of  carrying  such  adjudication  into  effect,  by  detaining 
him  in  custody.  I  had  a  case  very  recently  where,  on  the  opposition  of  an  insolvent  debtor, 
the  commissioner  adjudged  him  to  a  remand  of  eight  months  within  the  walls.  He  was  not 
in  custody  at  our  suit,  and  it  occupied  me  many  hours  before  I  could  obtain  the  necessary 
process  to  lodge  with  the  governor  of  Whitecross-street  prison,  in  order  to  procure  his  deten- 
tion. Had  he  in  that  case  been  in  custody  on  a  friendly  arrest,  there  would  have  been  no 
difficulty  whatever  in  his  obtaining  his  liberation  immediately,  and  tliereby  evading  the  judg- 
ment of  the  Court  for  a  fraud,  which,  after  a  minute  and  patient  investigation,  not  ex  parte, 
but  both  sides  being  fully  heard,  the  commissioners  considered  he  ought  to  be  punished  with 
so  long  a  term  of  imprisonment.  There  was,  I  beUeve,  a  case  recently  where  an  insolvent,  on 
being  remanded  for  the  term  of  three  years,  went  out  of  custody  almost  immediately,  and 
escaped  to  the  continent,  and  thus  altogether  evaded  the  judgment  of  the  Court. 

2619.  Would  not  the  danger  you  have  spoken  of  be  remedied  by  allowing  the  Court  the 
power  of  imprisonment  for  two  or  three  days  or  a  week  ? — Probably  it  would ;  but  still,  since 
the  Act  for  the  Abolition  of  Imprisonment  for  Debt  passed,  there  is  so  much  more  difficulty  in 
procuring  the  detention  of  an  insolvent  debtor,  when  not  in  custody  at  the  suit  of  opposing 
creditors,  that  a  reasonable  and  not  too  limited  period  ought  to  be  allowed.  The  judge  first 
requires  an  official  certificate  of  the  adjudication;  and  in  addition  thereto,  ex  abundanH 
cauteld,  an  affidavit  of  the  Insolvent  Court  verifying  the  same.  He  next  requires  an  affidavit 
of  the  debt  due  to  the  opposing  creditor,  although  the  insolvent  has  already  not  only  admitted 
such  debt,  but  actually  sworn  to  it.  Upon  bein^  provided  with  all  these  documents,  the 
judge  is  attended  at  chambers ;  and  if  there  is  much  business  before  faim,  it  may  happen,  as  it 
did  in  my  case,  that  many  hours  may  elapse  before  the  necessary  orders  of  the  judge  can  be 
obtained  on  which  the  process  is  to  issue.  In  fact  I  was  not  able  to  procure  it  at  all  that 
day,  nor>  I  think  till  nearly  two  o'clock  the  next  day,  although  the  adjudication  by  the  com- 
missioners was  made  the  previous  day  before  three  o'clock,  and  every  facility  afforded  at  the 
office  to  expedite.  This  defect  therefore  appears  to  me  most  imperatively  to  require  a  remedy, 
or  the  exertions  of  the  commissioners  to  punish  fraud  are  rendered  altogether  abortive.  I 
consider,  also,  that  it  would  be  desirable  that  the  date  of  the  imprisonment  should  conunenoe 
from  the  day  of  adjudication,  and  not  fi'om  the  time,  as  I  believe  it  now  is,  of  filing  the  peti- 
tion ;  for  the  debtor,  who,  in  consequence  of  fraud,  of  whatever  kind  it  may  be,  is  conscioia 
such  fraud  will  be  visited  by  a  remand,  immediately  on  being  taken  in  execution,  files  his 
petition,  and  while  deliberately  preparing  his  schedule,  is  actually  serving  out  the  term  of 
imprisonment  which  he  contemplates  the  Court^will  afterwards  adjudge  him. 
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2600. — Chairman.  In  your  opinion  ought  the  officiaL  -  * 
<;oqtR>^50rTV7fOTd*Ti*<»*'^^        anything  Aor\^^  bv  hjrtnis  beneficial  effect,  that  it  would  induce      EMuniuationfc 
him  to  be  speedy  in  filingTiSTSCTleduIe  ? — Decidedly  so,  I  should  imagine.  ^  EdiTliuricetL 

{The  wUne§8  withdrew.)  3l8t  Jao.  1840. 

Mr,  James  Foster  Groom,  examined. 

2621.  Chairman, — ^You  are  one  of  the  official  assignees  ? — I  am.  Mr.  James  Foster 

2622.  You  have  had  some  questions  sent  to  you  ? — I  have.  Groom. 

2623.  Have  you  any  suggestions  to  make  to  the  Commissioners  upon  them  ? — ^Yes. 

2624.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  there  should  be  one 
court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors,  or  that 
the  jurisdiction  should  be  distinct,  as  at  present? — I  think  they  should  be  distinct,  as  at 
present.  The  class  of  persons  who  seek  relief  from  the  Insolvent  Court  have  in  most 
instances  spent  all,  and,  having  no  assets  to  administer,  are,  as  a  whole,  so  diflFerent  from  those 
who  are  brought  into  the  Bankrupt  Court,  that  I  do  not  think  it  advisable  to  change  in  any 
material  degree  the  principles  of  the  two  courts. 

2625.  If  so,  is  your  opinion  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  or 
of  that  which  is  pursued  in  the  Court  for  reliefof  Insolvent  Debtors,  or  of  any  modification 
of  both  or  either,  or  of  any  and  what  other  system  in  preference  to  either,  and  will  you  state 
any  advantages  to  creditors  which  the  course  in  bankruptcy  has  over  the  course  in  insolvency, 
or  that  of  insolvency  c^er  the  course  in  bankruptcy  ?— From  the  opportunities  I  have  had  of 
becoming  acquainted  with  the  system  pursued  by  the  two  courts,  my  opinion  is  in  favour  of 
the  Court  of  Bankruptcy.  It  is  more  congenial  to  the  habits  and  notions  of  merchants  and 
traders.  The  assets  are  better  lodced  after  by  the  official  assignee,  whose  remuneration 
almost  solely  depends  upon  realizing  their  utmost  value,  and  they  are  kept  to  their  duty  by  this 
stimulant,  and  the  vigilant  and  constant  inquiries  of  the  creditors ;  whereas,  when  a  person  has 
taken  the  benefit  of  the  Insolvent  Act,  creditors  appear  to  consider  the  case  hopeless,  and 
seldom  trouble  themselves  to  make  inquiries  after  a  dividend,  while  the  official  assignee 
obtains  as  early  and  as  large  a  dividend  aa  he  can,  and  gives  notice  and  faciUtates  the  receipt 
of  it  by  the  creditor  by  every  means  in  his  power.  In  the  disposal  of  bankrupts'  property  every 
auctioneer  has  a  chance  of  being  employed,  which  on  their  parts  creates  an  advantageous 
rivalrv  and  zeal,  and  from  the  pains  taken  and  the  good  faith  usually  observed  in  the  sales, 
and  the  knowledge  that  assignees  have  no  reserve,  the  public  are  induced  to  come  forward 
and  give  a  fair  vsuue.  The  system  also  pursued  by  official  assignees  in  the  collection  of  debts, 
is  found  to  be  extremely  beneficial  to  creditors ;  it  is,  I  believe,  now  a  very  common  occur- 
r^ice  for  nearly  all  the  good  debts  returned  by  the  bankrupt,  to  be  realized,  and  sometimes 
even  more ;  whether  the  debtors  reside  in  town  or  at  a  distance,  the  result  is  the  same.  In  the 
Court  of  Mr.  Commissioner  Holroyd,  to  which  I  have  the  honour  to  belong,  the  duties  of  his 
official  assignees  may  be  thus  described.  Upon  being  appointed  to  a  fiat,  immediately,  or  as 
soon  as  the  parties  can  be  got  together,  he  holds  a  meeting  with  the  solicitor,  petitioning 
creditor,  and  bankrupt,  to  consider  any  matters  that  require  prompt  attention.  If  distresses 
f*er  rent  or  taxes  are  upon  the  premises,  which  is  often  the  case,  the  official  assignee,  without 
waiting  for  the  collection  of  assets,  if  he  can  see  his  way  clear,  either  pays  them  out,  or  gives 
an  undertaking  to  do  so,  out  of  the  proceeds,  which  prevents  further  expenses,  and  secures  the 
property  from  beinff  sacrificed  by  hasty  sales.  In  cases  where  executions  have  been  levied 
upon  the  bankrupts  property,  negociations  are  set  on  foot  which  mostly  end  in  the  withdrawal 
of  the  sherifi^,  or  the  obtaining  of  time  for  a  sale  to  the  best  advantage.  If  the  bankrupt  is 
engaged  in  the  business  of  a  licensed  victualler,  or  any  trade  of  a  similar  nature,  the  business 
is  carried  on  till  the  choice  of  assignees,  in  order  to  preserve  tfie  value  of  the  property  and 
good  will  unimpaired.  The  official  assignee  proceeds  to  an  early  private  examination  of  the 
bankrupt,  and  makes  himself  acquainted  with  his  history  and  the  state  of  his  afiairs,  the 
causes  of  his  failure,  the  nature  and  particulars  of  his  assets,  and  to  whoin  he  is  indebted ;.  pro* 
cures  from  creditors  when  needed  a  statement  of  their  accounts,  which  he  adjusts  and  agrees 
where  practicable ;  and  in  disputed  cases  makes  preliminary  examinations  of  the  books  and 
accounts  of  the  claimants  and  the  bankrupts  before  the  pubUc  sitting,  by  which  much  time  is  saved 
to  the  court,  and  the  expense  to  the  estate  of  extra  sittings  ;  facility  is  also  afforded  to  the 
creditor.  He  also  instructs  the  bankrupt  in  his  duties  by  a  circular  letter,  and  assists  him 
with  advice,  if  needed,  in  the  framing  of  the  accounts,  &c.  The  following  is  a  copy  of  the 
letter : — 

12,  Abchurch  Lane,  King  William  Street,  City, 
London,  1840. 

Sir, 

Having  been  appointed  Official  Assignee  to  your  estate,  I  have  to  request 
you  will  make  out  and  deliver  to  me  immediately : 

1st. — A  hst  of  all  your  creditors  (alphabetically  arranged),  and  of  liabilities  on  bills  of 
exchange,  as  acceptor,  drawer,  or  indorser,  and  any  other  engagement  provable- 
under  your  estate. 

[If  any  creditor  has  received  your  acceptance,  or  note  of  hand,  or  any  other 
bill,  with  your  name  as  drawer,  or  indorser,'  or  any  other  security,  goods,  or 
property,  on  account  of  his  debt,  state  the  particulars  against  his  name. 

This  list  is  required  by  the  *       at  the  latest.] 

2ndly. — A  list  of  all  the  debtors  to  your  estate. 

[State  the  name  and  present  residence  of  the  debtor,  and  the  sum  due,  distin- 
guishing those  you  consider  to  be  bad  or  doubtful,  or  that  are  disputed. 
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If  the  debtor  has  been  bankrupt,  state  if  the  debt  has  been  proved,  and  if  any 
and  what  dividends  have  been  received  by  you. 
If  you  hold  or  have  received  any  security  from  the  debtor,  state  its  nature.] 

3rdly.— A  statement  of  rent,  taxes,  and  rates  due  by  you  up  to  the  Quarter-day  pre- 
ceding your  bankruptcy,  with  an  account  of  all  sums  due  for  salaries  and 
wages,  and  the  rate  per  year,  month,  or  week. 

4thly. — A  statement  of  the  probable  value  of  your  stock  in  trade,  leasehold  pioperty, 
in  houses,  land,  or  buildings,  or  any  other  property  in  your  possession  or 
control,  or  in  the  possession  of  others,  on  which  you  have  received  any  ad- 
vances, or  have  an  interest 

[State  if  the  stock  and  premises  are  insured  from  fire,  in  what  office,  to  what 
extent,  and  when  the  insurance  expires,  and  who  holds  the  policy.] 

You  will  also  inform  me,  if  there  are  in  your  custody  or  in  the  custody  of  any  other  person^ 
any  books,  papers  or  documents  belonging  to  your  estate,  not  already  taken  by  the  Mes- 
senger ;  and  I  have  to  request  you  will  attend  from  day  to  day  at  my  office,  to  make  up 
and  balance  your  books,  and  prepare  a  balance-sheet  for  the  purpose  of  passing  your  last 
examination,  and  which  should  be  delivered  to  me  at  least  ten  days  before  the  second 
meeting,  appointed  for  the 

I  remam.  Sir, 

Your  humble  Servant, 

J.  F.  GROOM. 
To  Mr. 

By  these  means  the  bankrupt,  if  disposed  to  do  his  duty,  learns  at  once  what  he  has  to  do, 
and  begins  without  delay  to  prepare  his  balance  sheet,  for  the  purpose  of  passing  his 
examination.  When  his  balance  sheet  and  cash  account  are  delivered  to  the  official  assignee, 
they  are  examined  by  him,  and  the  principal  items  compared  with  his  books  and  vouchers, 
and  timely  opportunities  afforded  to  tne  bankrupt  to  explain  and  amend  them  where  they  are 
found  to  be  incorrect  (except  in  cases  where,  upon  consultation  with  the  assignees,  and  solicitor 
it  is  deemed  more  advisable  from  the  character  of  the  bankrupt,  or  the  nature  of  his  conduct 
and  dealings,  to  have  an  examination  on  oath  before  the  court) ;  and  when  they  are,  by  these 
means  brought  as  near  to  the  truth  as  can  be,  they  are  submitted  to  the  assignees  and  solicitor, 
and  if  satisfactory,  they  are  so  reported  to  the  court  The  official  assignee,  as  early  after  his- 
appointment  as  possible,  commences  his  duties  of  collecting  the  debts,  cUscovering  the  proper- 
ties, and  getting  them  into  a  train  for  sale,  instead  of  delaying  them  for  many  weeks  and  often 
months,  as  frequently  happened  \mder  the  old  system;  by  these  means  very  beneficial 
results  are  produced,  and  an  early  dividend  made  to  the'  creditors,  after  auditing  the 
official  assignee's  account,  who  prepares  it  in  a  form  required  by  Mr.  Commissioner  Holroyd 
The  following  is  a  skeleton  of  such  account : — 


Payments. 

Court  Fees 

Auctioneer 

Rent  and  Taxes 

Servants'  Wages 

Allowance  to  Bankrupt  .      •      • 
Postages  and  Petties  .      •      •      . 

Miscellaneous 

Accountant  in  Bankruptcy  . 

Solicitor 

Messenger 

Official  Assignee : — 

Examining  accounts,  &c.,  £5 
to  £20,  at  the  discretion  of 
the  Commissioner    . 
Collecting    debts  due  to  the 
Bankrupt's  estate;   not  ex* 
ceeding  £100,  5  per  cent 
Above  £100  and  not  exceed- 
ing £500,  2jper cent  •      . 
Five  Hundred  rounds  and  not 
exceeding  £1,000, 1  percent 
One  Thousand  Pounds  and  up- 
wards, ^  per  cent    .     •     • 
Properties  and  collections  other 
than  debts : — 

On  first  £1,000,  1  per  cent.    • 
Above  £1,000,  i  per  cent.     . 
On  money  divided : — 

On  first  £1,000,  2  per  cent    • 
Above  £1,000,  1  per  cent.     . 
On  number  of  Creditors  at  Di- 
vidend : — 
One  Shilling  each  Creditor    # 


AUDIT  ACCOUNT. 
£.     *.    d. 


Receipts. 


•£. 


Debtors : — 

Not  exceeding  £100   •     • 

Exceeding  £100  and  not  ex 
ceeding  £500     • 

Exceeding  £500  and  not  ex- 
ceeding  £1,000  .     .      . 

Property 

Interest  on  Excheouer  Bills 
Dividends  returned  or  recovered 

on  proofs  reduced  or  expunged 
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This  account^  classed  under  a  few  simple  and  distinct  heads  shows  the  principal  sources  of  receipts       fixaminations. 

and  payments,  and  enables  the  creditor  almost  at  a  glance  to  ascertain  what  has  been  got  in,  

and  now  the  funds  have  been  disposed  of,  together  with  the  scale  of  remuneration  allowed  to    ^^'  ^^^^^  Foster 

the  official  assignee  for  the  debts,  properties,  and  monies  he  has   collected.     Besides  these  room, 

duties,  the  official  assignee  makes  out  a  list  of  the  bankrupt's  creditors,  with  their  bills  and  ^^^^  January,  1840» 

securities,  attends  the  public  sittings  to  check  the  proofs  ana  claims,  and  all  other  public  and 

private  sittings  where   his   assistance  is  needed  during  the  progress  of  the  fiat.     He  also 

examines,  adjusts,  and  pays  all  demands  on  the  bankrupt's  estate,  required  by  law  to  be  paid 

in  full,  together  with  the  expenses  of  working  the  fiat  to  its  close ;  keeps  a  daily  account  of 

his  receipts  and  payments,  which  is  open  at  all  times  to  the  inspection  of  creditors ;  and  when  a 

dividend  is  declared  he  examines  and  compares  the  schedide  of  proofs  and  securities,  with  the 

file  of  proceedings.     He  draws  all  needful  orders  for  the  transfer  by  the  court  of  the  money 

required  for  payment  of  the  dividend  to  the  dividend  account ;  calculates  or  checks  the  dividend ; 

draws  the  cheques  on  the  bank  for  each  creditor ;  obtains  the  signature  of  the  accountant  in 

bankruptcy ;  sends  a  letter  to  each  creditor,  appointing  a  time  for  payment ;   prepares  the 

receipts  and  attends  to  pay ;  compares  the  securities  with  the  proof,  and  if  correct  takes  the 

creditor's  discharge,  and  gives  him  a  draft  on  the  bank  for  payment  of  the  dividend ;  and  if  upon 

examination  he  discovers  that  all  or  any  part  of  the  bills  and  securities  have  been  already 

paid  in  full,  or  as  sometimes  happens  have  been  overpaid,  he  withholds  the  dividend  in  the 

former  case,  and  in  the  latter  endeavours  to  recover  what  may  belong  to  the  bankrupt's  estate. 

Besides  these  duties,  he  discharges  all  others  incidental  to  the  office  of  an  acting  assignee.    At 

the  end  of  each  month  the  official  assignee  is  required  by  Mr.  Commissioner  Holroyd  to 

deliver  to  him  a  debtor  and  creditor  account,  showing  the  cash  balance  of  every  estate  to 

which  he  has  been  appointed,  and  the  total  balance  in  his  hands.   He  is  also  required  at  the 

same  time  to  produce  his  banker  s  pass  books,  to  show  that  such  balance  is  in  the  banker's 

hands.     At  the  end  of  each  quarter,  Mr.  Commissioner  Holroyd  requires  a  balance  sheet  also 

to  be  delivered  into  the  court,  showing  the  undivided  balance  of  each  estate  in  the  Bank  of 

England,  and  the  dividends  already  declared  under  each  estate.     The  following  is  a  copy  of 

one  of  the  statements  here  referred  to,  showing  the  several  matters  before  mentioned. 


3lst  December,  1839. — Balances  this  Day  upon  Estates  appointed  to  J.  F.  Groom. 


«?»^ 

Bankrupts'  Names. 

Fiatg. 

Comnkissions. 

Bank. 

Wo. 

Dividends  paid. 

Due  to  0.  A. 

Due  by  O.  A. 

Due  to  0.  A. 

Due  by  0. 

A. 

£     «.     d. 

£    ..    d. 

£    s.    d. 

£     .. 

d. 

£    s.    d. 

261 

Austin,  William.      . 

4  14  10 

•           • 

•            • 

•            • 

•      • 

2 

Armistead,  R.    .     . 

3     6     1 

•           • 

54  14     4 

6f .  2d, 

201 

Alexander,  W.  H.    . 

•            • 

1  10    6 

Qs.  8rf.  and  1^ .  2d. 

200 

Askham,  Henry 

•           • 

2  11     2 

\s.  2d.  and  2\d. 

S 

Alexander  and  Richardi 

•           • 

2    3    4 

Ss.  6d.  and  3d. 

1 

Atkinson,  T.      .     .     , 

•           • 

179  17  11 

•     • 

199 

Aders,  Charles  .     .     . 

•            •      • 

4  10    4 

.      . 

•            • 

26  16  11 

lOd. 

201 

Ayling,  William      •     , 

14  14     8 

•          • 

•           • 

33  13  11 

bs. 

11 

Barron,  George*     •     . 

50     4     3 

•           • 

500     0     0 

m          m 

264 

Berners,  William     •     < 

•     • 

44     4 

8 

200     0    0 

,          , 

»  f 

Burn,  Joseph     •     • 

3  16  10 

•     • 

996  14     6 

•          • 

265 

Bland,  J  Sep.  Estate    . 

84     5 

9 

•          • 

•          • 

266 

Bell,  William     •     .     , 

58  15 

6 

24     7  IJ 

bs.  6d.  N.P. 

15 

Brightweu,  J.  R.  and  J 

27     6 

10 

1,033    4    0 

•          • 

267 

Barnett,  George      •     < 

8  19 

0 

• 

•          • 

Z6S 

Bennett,  L.  A.       •     • 

10     0 

•     • 

130     6     0 

Id. 

9  9 

Brookes,  William    •     , 

i  ( 

)    6 

•     • 

454  14    9 

Is.  4d.  and  1«.  8d. 
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Beddail,  I.  and  P.  .     . 

6  17 

7 

•      • 

•          • 

266 

Blane,  Thomas  •     •     . 

0  14 

10 

10     3 

Id. 

12 

Brown,  George  (Bath). 

0  13    4 

•          • 

20  12    3 

•          • 

199 

Barlow,  J.  H.  .     .     . 

•          • 

5  18    2 

Is.  9d. 

205 

Brandon,  Josiah     •     , 

•          • 

8     6    4 

2s.  6d. 

17 

Bprbidge,  George    •     • 

i  15     0 

•          • 

9     5    0 

6d.  and  3d. 

208 

Bartram,  Charles     •     . 

' 

•          • 

4  10    '4 

is.,8d.,bid.c.2d. 

17 

Bateman,  James     •     , 

•          • 

33    5  10 

•          • 

10 

Brown,  W.J.    .     .     , 

•          • 

2    0    3 

21<i.  c.  2^. 

14 

Barton,  William      •     « 

•          • 

15  12    9 

Is.  Id. 

IS 

Brown,  W 

•          • 

25  10     2 

\t.\d. 

203 

Bowser,  John     •     .     , 

20  12 

8 

0    2     1 

•         • 

202 

Beland,J.F.     •     •     . 

2    0 

2 

4    9    9 

l*.6d.N.P.c.llM 
to  all. 

IS 

Bidwel1,J.  G.    .     .     • 

•          • 

S    2    2 

\d.      . 

14 

Bland  and  Satterthwaiti 

t          •     . 

•          • 

21     1    0 

•         • 
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Fiats. 

Commissions. 

Fo. 

Bankrupts'  Names. 

Bank. 

Dividends  paid. 

Dae  to  0.  A. 

Dae  by  0.  A. 

Due  to  0.  A. 

Due  by  0.  A. 

£  *.    d. 

£    *.    d. 

£    s.    d. 

£     S.     d. 

£    «.    d. 

15 

Burrington,  Gilbert 

m           . 

•          m 

.      . 

15     3 

Utd. 

If 

Beckett,  J.  0.    .      •     • 

.           • 

•      . 

119  17     9 

\s.  Id. 

194 

Burgess,  Thomas     •     • 

•           . 

4    3    2 

•      . 

•          • 

195 

Boyle,  R 

•           . 

14     6     5 

.      • 

»■         • 

>  > 

Barnes,  W 

•           • 

2  13    3 

.      • 

•          • 

27-2 

Carrington,  J.    .      •      . 

11     9    6 

•          • 

•      • 

•          . 

29 

Chambers  and  Son  . 

. 

793  17     4 

7,287     8     0 

•          • 

48 

Colnaghi,M.  H.KG.- 

38     i   10 

• 

.     . 

2,853  10     9 

3f. 

272 

Craflon  and  Colson.     . 

•          • 

24     1     6 

234     1     2 

,      ^ 

273 

Cliigston  and  Chapman 

•          . 

63  12  11 

562     8     6 

8«.N.P. 

49 

Cox,  Stephen     . 

89  10     9 

•          . 

295  17     9 

4#. 

273 

Cox  and  Heisch 

•     • 

43  12     2 

715     0     3 

5i^. 

274 

Cockerill,  W.  J.        .      . 

22     1     5 

.      . 

391     8  11 

•      • 

9  9 

Charlesworth,  isamuel  • 

26  17     9 

•     • 

16  12     8 

lOd. 

275 

Comtesse,  Louis      .      . 

•      . 

55  15     6 

51  15     3 

2*.9\d. 

9  9 

Croft,  George    .     .      . 

•     • 

27     9     2 

•      • 

•           . 

51 

Clark,  Samuel    •      •     • 

44     6     3 

•     • 

111  10     5 

•          . 

50 

Clarkson,  George     •     • 

15     9     3 

•     • 

.          • 

•           • 

210 

Cheminant  &  Kerckhove 

•      . 

8  11     3 

14  13     4 

^  of  Id. 

208 

Croggon,  William    . 

10     7     1 

•      . 

.          • 

38     0  10 

4i.  Id. 

25 

Calvert,  William      •      • 

•     • 

•          • 

1  11     1 

6*.  and  1*.  bd. 

26 

Crow,  James 

•      . 

0  14     0 

1     4  10 

l«.2(f. 

23 

Coles,  W.,  jun.  .      .     . 

.     • 

.          • 

15     0     6 

i\d 

20 

Cannon,  Robert.      • 

.     • 

•          . 

0  10     9 

U.  I0\d. 

207 

Cullimore,  John      .     • ' 

•     • 

•          • 

107     6     5 

.          . 

209 

Cook,  J 

.      . 

.          • 

25  19     6 

Is.  Id. 

208 

Cates,  F 

4  17     1 

•          * 

2  13    9 

U.id. 

209 

Cock,  S.  B.        ... 

•          • 

4     1     3 

16    8 

low. 

206 

Curtis,  Thomas  •      • 

•          • 

.          . 

100     0     0 

.          • 

201 

Croggon,  W.  R.       .      . 

•           • 

•           • 

15     8     3 

6<f. 

26 

Cumming,  A.  J.      .      . 

.          • 

•          • 

60  13     7 

\\id. 

196 

Crafton  R 

•          . 

6     I     5 

•          . 

•      • 

•          . 

>  9 

Colson,  E 

•           . 

4  12    3 

•          • 

•      • 

.          • 

•  9 

Cheminant,  N.  Le  . 

•           . 

, 

8  14    4 

.      • 

•          • 

197 

Chanter,  J.  T.     .     .     • 

6    6    7 

•          • 

•     • 

.          • 

9  9 

Cannon  and  Tatnell  •     . 

4     5     1 

•          • 

•     • 

I*. 

9  9 

Churchill,  J.      .      .     . 

•           • 

1   17     8 

.      . 

•           • 

9  9 

Crooks,  R 

•          • 

1  15     0 

.      . 

•          • 

196 

Coles  and  Williams.      • 

•          • 

10     8     2 

.      • 

•           • 

59 

Dorset,  Johnson,  and  Co 

•          . 

6     0     6 

248  15  11 

3d. 

280 

Diack,  George   •      •      • 

16     8     7 

.          • 

•     . 

19     1     2 

5t.  and  let. 

9  9 

Dickson,  John  • 

•          • 

27  17     2 

.      • 

.          • 

281 

Drabble,  John  and  Joseph 

•      . 

39    7     6 

,           , 

3    0  10 

2*.9d. 

282 

D*01iveira  and  Nephew 

•      • 

0  19    7 

16     5  10 

Xd.  and  Is.  lid. 

281 

Dauncey,  James      .      . 

.     . 

24     1     5 

141     5     0 

•           • 

216 

De  Burgh,  William.     . 

10     7     6 

•           • 

30  19     1 

is.6d. 

212 

Draper,  George       .      . 

10     0 

•      . 

.          . 

4  15     3 

l$.Sid. 

216 

Drabble,  John  . 

.      • 

«          . 

0     5     8 

•          • 

37 

Davies,  Thomas       •     • 

. 

.          . 

0  12     1 

IM 

216 

Drabble,  James  and  John 

7     0     6 

* 

•           • 

8  19     8 

4*. 

198 

Dadswell,  E.     •      .      . 

9     2     5 

.      ♦ 

.           • 

.      • 

•     • 

283 

Edwards,  J.  C.  •      .      . 

14     8    3 

.          • 

•     • 

284 

E]arle  and  Lyon.      .     . 

•          • 

24  15     6 

•      • 

•      . 

45 

Ebcrs,  John       .     .     . 

•          • 

.     . 

10     8  11 

lid. 

46 

Emmett,  J.  and  A.  .     . 

«           . 

•     • 

648  18     4 

4s.  and  12*. 

214 

Elliott,  J.  P.      .     .     . 

•          . 

.     • 

38    2     7 

.           • 

199 

Esudier,  John    •     . 

0  13     6 

. 

•           • 

76 

Frys  and  Chapman.     . 

•     • 

83  18    2 

3,816  19  11 

l«.and9d. 

71 

Farmer,  G.  W.        .      • 

56    4     4 

•          • 

109  12     0 

bs.ed. 

72 

Fenton,  C 

3    4     2 

•          • 

16    1  10 

Is.  4d. 

286 

Fry,  W 

•          • 

12     2     6 

189  19  H 

30*.  N.P. 

286 

Fry,  Joseph.      .      •      . 

•          . 

21  10    0 

50    0    0 

•           . 

287 

Fordham,  T.      .      .      . 

22     7  10 

•      • 

6Q  12  10 

1*.  lOd, 

288 

Fennings,  R.     . 

0     2     7 

•     . 

•     • 

188     1     7 

.           . 

288 

FfostJ  H.  C.      ... 

•     « 

■ 

2    8     8 

•     • 

24     1     4 

2s. 
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Bankrupts'  Names. 

Fiats. 

Commisnons. 

To. 

1 

Bank. 

Dividends  paid. 

PaetoO.    A, 

DoebjrO.  A. 

Due  to  0.  A. 

Duello.  A. 

£     S,     d. 

£    a.    d. 

£      S.     d- 

£    t.     d. 

£.       s,    d. 

£    ».   d. 

51 

Fossick,  S 

• 

•      •. 

4  13     8 

5     3  11 

2id. 

220 

f'owler,  M.  .     •     •     . 

5    9     3 

•          • 

SO     6     1 

Sd. 

218 

tox,  E.  L.   .     .      •      • 

2     5     0 

73     2     2 

Hd- 

>  > 

Friend,  George  .     .     . 

13  15     8 

IQs.  and  \s.  1\d. 

50 

Fowler  and  Linthorne  • 

128     2     9 

•          • 

52 

Fletcher,  H.       .      .     . 

3    3    0. 

2     8     2 

5.9.  and  Hid. 

219 

Fincher,  W.  and  F.  •      . 

19     5     5 

U.  lOK 

217 

Freethy,  Thomas     .     • 

0  IS    0 

0  14     6 

1*.  and  6A 

218 

Foster,  Edmund      •     • 

2     3  10 

7  13     7 

•     . 

53 

Fraaer,  R 

34  16  10 

•      • 

220 

Fincher,  F 

20     4     5 

• 

200 

Fincher,  W..     .     •     . 

0  19     9 

•      « 

•     • 

291 

Goulding,  John.      .      . 

14     7     2 

26  19  10 

2».  6d. 

292 

tiunn,  John       •     • 

36     2    3 

•          • 

1,173  17     9 

• 

9  9 

Gardner,  J 

•           • 

1! 

i    4     0 

64  19  11 

• 

81 

Groombridge,  H.     • 

190  15    6 

r        • 

, 

•          • 

237 

Grange,  James  .     .      . 

•        • 

3     8  10 

nd. 

64 

Garnet,  James  •     •     • 

0    7    0 

1  •        • 

6  16     3 

6«. 

61 

Gosling  and  Sons    •     • 

•        • 

2    8     8 

7  13     9 

Jl  32nd8  of  Id. 

221 

Gibbs,  James     •      •     • 

•        • . 

11     6     2 

♦          • 

>  9 

Gillespie,  T 

•        • 

120     0     0 

•          • 

63 

Greaves,  Joshua      •     « 

•        • 

707  14     5 

•          • 

222 

Gregory,  C 

•        • 

1  14     8 

•          • 

201 

Gardie,  Louis     •      •      . 

0  19     0 

•        • 

•     • 

•          • 

295 

Harding,  G.  B.«      •      • 

0  13     4 

52  17     6 

3«. 

90 

Hoiimd  and  Gibbs, 

•     • 

98  15     1 

497  15     0 

74d.,  Id.  and  6rf. 

91 

Hamilton,  John  •      •      • 

98  10     6 

278     1  11 

7^. 

295 

Heylyn  and  Connop 

• 

31     8     8 

50     0     0 

»     • 

296 

Harris,  F.W.    .      .      . 

11     7  10 

5     8     5 

•     • 

9  > 

Hawkins,  T.  J. .     .     • 

81     4     0 

«      • 

•      • 

297 

Hood  and  Son  •      .'     • 

•          • 

26  11     9 

•      • 

•     • 

9  9 

Holman,  W.  and  J.      • 

41     8     7. 

133  11     2 

As.  6rf. 

93 

Henderson,  James  •     . 

66  16  11 

•           « 

«     • 

70 

Harvey,  George.     •     . 

•          • 

8     5     3 

Zs.  and  3?.  6d. 

226 

Hemmer,  S.  B..      •     . 

8     i  10 

•          • 

37  11  11 

•      • 

227 

Holman,  J 

•           • 

47     4     9 

20s. 

225 

Hammond,  W.  J.  B.     . 

2     0     6 

1     4     7 

2\d. 

224 

flanbury,  W.     .      •     . 

•     • 

13  13     9 

•          • 

223 

Hewitt,  R.   .     .     •     ; 

, 

17     2     3 

u. 

72 

Hennell,  F 

•     • 

11     3     9 

ls.6d. 

227 

Hibburd,W.      .     •'     •' 

• 

13  13     1 

Is  \0d. 

73 

Holdsworth,  J.  S.  .     . 

8  li  10  , 

•     • 

28     4     6 

•     • 

68 

Harris,  Wilkinson,  &  Co. 

•     • 

6i  16  11 

•      « 

•     • 

201 

Hilbers,  H.  G.  •      .     . 

» •     • 

5  16     7 

»     , 

•      • 

202 

Hale,  John  •      •      •      • 

1  13.10 

•     • 

•      * 

•      • 

9  9 

Hunton,  George      .     . 

•          • 

10  12    0 

. 

•     • 

9  9 

Harris,  J,     •      •      •      • 

•          • 

3     3    3 

•      • 

•      ♦ 

203 

Holding,  Thomas    •     . 

•          « 

)  IS    4 

•              • 

•     • 

•     • 

9  » 

Harris,  Robert  •     •     • 

2     7  11 

• 

• 

•      • 

>  9 

Habgood,  J.,  the  younger 

•     • 

6  10     6 

•      • 

•     • 

9  9 

Hand,  J 

•     • 

1  16  10 

•      • 

•     • 

301 

Jackson,  Joseph      •     • 

16  13  10 

•      • 

2     11 

Zs,  Ad.  and  2s. 

100 

Jackson,  M.  C. .     • 

44     9     1 

•     « 

1,446     5     6 

•     • 

302 

Johnson  J 

9  19     4 

•      • 

21  14     4 

• 

102 

Iron,  O.  S.  .     •     •     . 

50  16    6 

•      • 

•     • 

•      • 

103 

Innes,J.  R 

4    6  11 

•      • 

•     • 

• 

235 

Jones,  John  •     •     .     • 

6  10    3 

•      •  . 

0     5     7 

6d. 

204 

Joynson,  Thomas    •      • 

10    0 

•      • 

•.     • 

•     • 

9  9 

Inglis,  James    •     •     • 

•          • 

8     8     8 

•      • 

•     • 

304 

Keat,  E 

170  12    7 

•          • 

•          • 

100     0     0 

•  • 

•  • 

9  9 

Kerr,  Hall   .     •     .     . 

105    8     1 

•          • 

56  12     4 

5*.  6CL,  4^.,  \s.  6d. 

229 

Kendall,  T.  A.  .      .     . 

1     3    2 

•          • 

160  11     8 

•     • 

204 

Keickhoefer,  Gostavus  . 

• 

3    2  10  1 

•          • 

•           • 

•     ■ 

*   9 

Kelly^John*     •     •     • 

1     0     0 

< 

»          • 

•          • 

•           • 

St.  UK 
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\''            fm 

CoTOtnUsions, 

Fo. 

Banltrupts'  Namei, 

Bank* 

DIvideDdi  paid. 

Duet&O.  A, 

rhe  by  O,  A. 

Diie  to  0.  A, 

Due  by  0. 

A. 

1     £    J.     d. 

£     B.     d. 

£     *.    d. 

£  s. 

d. 

£.   ..    . 

i. 

£.   s.   d. 

307 

Luke,  J- P.,      .      * 

0     4    0 

m-           ■' 

2    4 

3 

«          a 

9  9 

Lawford  and  Grimsditc 

h      •'   ! 

39  16 

11 

-W          • 

•          • 

308 

Lewis,  W.    .     .     . 

14  17 

8 

•          • 

•          • 

9  % 

Linsell,  T.  and  W.  . 

17  16    5 

•      • 

»          • 

4d. 

115 

Lawford,  T.  B..     . 

!        215     0    0 

•      • 

^          • 

•          • 

281 

Leader,  W.  •      .      • 

•      • 

1     8 

5 

2s.6d.,&ls,llid. 

238 

Linsell,  W.  .      .      . 

•      • 

0  10 

8 

lid. 

232 

Lum1ey»  Thomas    • 

9     1 

1 

51  19 

1 

9  leths  of  Id. 

231 

Leadly,J.    •     .     . 

2     1 

3 

20    6 

11 

•          • 

186 

Loud  and  Burgess  . 

2     6 

7 

3    8 

2 

lOJrf. 

87 

LuntleyandMilner. 

•     • 

1     6 

2 

Sid. 

205 

Lewis,  George   .     • 

0     8    6 

•      • 

•          • 

•         • 

)  > 

Linsell,  Thomas 

2  10    0 

•      ■ 

• 

•          • 

1 1 

Lipsham,  T.       •     . 

11  10 

5 

*          • 

•          • 

206 

Lenton,  W.  .      .     . 

2    6 

7 

•          • 

•          • 

205 

Leech,  John      .     . 

4  11     2 

•     • 

•          • 

•          • 

311 

Morris,  John,  junior 

23     5    3 

•     • 

•          • 

'bd. 

>  J 

Matthews,  W.  Bushey 

40  11     2 

•      • 

4  13 

3 

5s. 

312 

Molteno,  J.  A.  •     • 

47  18    6 

•     • 

54  18 

9 

2s,  6d. 

9  9 

Matthews,  T.     ,     . 

82    9  10 

•      • 

36     0 

8 

ls.y  and  Is.  9d. 

313 

Morgan,  M.. 

0  16     8 

•     • 

44    6 

0 

Ss.  and  3s.  Ad. 

116 

Morgan,  J.  B.  .     . 

3  12     1 

•     • ' 

150     0 

0 

•     • 

233 

Mathews,  W.     .     • 

11     9    8 

•      • 

9     1 

4 

2s. 

233 

Marsters,  W.      .     • 

3  15 

8 

3  14 

9 

2».\d. 

234 

Mitchell,  W..     .      . 

•      • 

15  11 

3 

•          • 

•  9 

Mackenzie,  A.    .     . 

6  12     6 

•     • 

10     7 

9 

3fd, 

206 

Mackinlay  and  Belisarii 

6     2 

1 

•      • 

•          • 

207 

Mores,  W.  G.    •      . 

1  15 

4 

•      • 

•           • 

9  » 

Murray,  A.  •      .      . 

3  10 

0 

•     • 

•           • 

9  9 

Morton,  W. . 

1     6 

10 

•      • 

•          • 

>  > 

Milnes,  Mark     . 

2     0 

1 

•      • 

•           • 

317 

Newland,  M. 

29     3     5 

50     0 

0 

.           . 

318 

Nation,  James  g     . 

21  11  11 

•      • 

•          « 

» » 

Newport,  W.C..     . 

12     4     9 

• 

•          • 

319 

Nathan,  N.  and  W.. 

•     •  • 

71     2 

8 

•      • 

•          ■ 

97 

Nicholson,  W.  . 

5  10     8 

89     6 

0 

9rf. 

96 

Newbould,  T.  junior 

•     • 

94     6 

6 

Id 

236 

Newington,  James  • 

i  12 

•     • 

1  17 

9 

U.ld. 

96 

Negus  and  Mayes  • 

•      • 

9     8 

1 

3     0 

2 

•          • 

208 

Newman,  T.  junior  . 

10     0 

•     • 

Sd. 

144 

Orbell,  GFeorge  •     • 

15    3    3 

25  14 

6 

2s. 

821 

Ogiivie,John     •     « 

•          • 

63  16  10 

372  17 

4 

•          • 

9  9 

Obec,T 

•          • 

24  10 

10 

•          • 

•          • 

238 

Oliver,  J.  Y.     •     . 

•          • 

60  10 

0 

•          • 

15 

Perry,  W.  B.      .     . 

4  12     0 

•          • 

•      • 

•          • 

823 

Patton,  John      •      • 

*            •     • 

•          • 

46     6 

7 

275  13 

1 

•          • 

9  9 

Pike,  B.W..     .     . 

►            •      • 

23    3    0 

0  14 

4 

2.f.  6d.  and  3x.  6d. 

824 

Pease,  Robert    •      .     . 

209  13    0 

•     ■ 

433     6 

6 

bs.  6d,  and  Is.  Id. 

J  » 

Parkin,  J.     .      •      . 

•     • 

• 

32     6 

0 

50    0 

0 

•     • 

325 

Parkin,  Thomas,  and  d 

3.               •        • 

•     • 

26  13 

4 

840  19 

0 

•     • 

9  9 

Poole,  T 

8  IS    8 

• 

• 

57  12 

10 

•     • 

326 

Porter,  W.M.    .      .      . 

5     1     7 

•     • 

S     2 

1 

lOd. 

9  9 

Phibbs,  George .      •     , 

51     8    6 

«      « 

253     8 

3 

1».  6d. 

327 

Parry  and  Underwood  , 

•           • 

•     • 

55  10 

7 

50    0 

0 

•          • 

241 

Parnell,  T 

6  13     7 

•      • 

11  12 

0 

2*.4<f. 

239 

Potts  and  Beloe      •     , 

•     • 

•      • 

8  17     8 

4^    9 

8 

Orf. 

»  9 

Pearson,  W.      .     .     . 

10     0    0 

2    0 

0 

•           • 

209 

Pitcher,  W 

•          • 

2  11 

7 

•     • 

•           • 

9  9 

Phillips,  Thomas     .     . 

10     0     0 

•     • 

• 

»  J 

Peskett,  George      •     . 

• 

6  13 

4 

•      • 

•          • 

210 

Pheasant,  John.     •     . 

2     1     2 

•      • 

Is.  2d 

160 

Ross  and  Ogilvie     •     • 

•          • 

1,117  12  11 

68,01S     6 

5 

•          • 

330 

Robinson,  Francis  .     • 

•          • 

•     • 

31  11 

8 

50    0 

0 

• 
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Fiits. 

Ck)mmig8ion0. 

Divideads  paid. 

Fo. 

Bankrupt*'  Namei. 

Bank, 

Doe  to  0.  A. 

Due  by  0.  A. 

Due  to  0.  A. 

Due  by  O.  A   1 

£.       s.     d. 

£.     S.    d. 

£.       S.      d. 

£.     B. 

d. 

£.      s.    d. 

330 

KosSi  A.<  •      •      •      •      • 

•      • 

•      • 

6     0     0 

•      • 

28,950  11     6 

•      • 

331 

Ross  and  Ogilvie,  C.T. 
Radge,  James  •     •     • 

21  18  10 

11     7 

•      • 

A 

336     8     0 
122  16     9 

bV  Ad. 

332 

Richmond,  T.  G.    .     . 
Riddlck,  David.     •      . 

'     ] 

0     3     2 

25  16 

•      • 

2 

17  14     9 

•     • 
5^.  and  \s.  9(2. 

333 

Rose,  William  •     .      . 

54  14     6 

•      • 

50     9     8 

1^.       . 

Reed  and  Moojen    •     . 

•     • 

17  16 

6 

.      200     0     0 

.      • 

334 

RocherW.  A.    .•    .     • 

10     0     0 

•         -  • 

•      • 

•     ♦ 

9  9 

Ray,  Jacob  .      •      •      . 

6( 

\     9 

•        • 

•           • 

150     0     0 

•     • 

162 

Half's,  James     •      •     • 

4  17     8 

•          • 

61     9     4 

45. 

115 

Ryan,  W 

( 

>     0 

•          • 

•          • 

23  19  10 

^.Ad. 

243 

Rich,  George     •     •     . 

•           • 

•          • 

4  15     0 

\n.  6d.  and  5^. 

244 

Richardson  and  Clark  • 

5     8  11 

•          • 

15     9 

2s.  Ad. 

118 

Raven,  John      .      • 

•      • 

•           • 

2  18  10 

2s.  6d.  and  2|d. 

210 

Raynard,  R.  C.       •      • 

•      • 

/ 

2     1 

0 

•     • 

•     • 

Robinson,  W.    .     •      . 

0  13     6 

•      • 

•          • 

•     • 

•     • 

211 

Robertson,  W.  •      .     . 

•      • 

2  13 

5 

•     • 

•     . 

>  > 

Robins,  James  •     .     • 

•      • 

4  13 

0 

3    3     0 

It.  Sd..  "id.,  and 
2Hd. 

)  y 

Rankine,  David,  and  Co. 

•      • 

2  15 

7 

•      • 

•          • 

9  t 

Rogers,  David  •     • 

• 

•      • 

0  19 

8 

• 

•      • 

•          • 

174 

Slaffell,  Henry  •     .     • 

24     9    9 

•     » 

147     7     2 

•     4s. 

338 

Smith,  J.  C.      ... 
Stables,  S.  M.    .      •      . 

20  10    3 
10     4     3 

•  • 

•  • 

25  15  11 

2s.  Ad. 

839 

Statham,  George     .     . 

15    0     0 

•     • 

15    9     8 

As.  6d.,  2s.,  and 

1*.  Irf. 

175 

Stein,  Smith,   and    Co. 
(Commission). 

219     0     1 

•          • 

•   '  • 

6,183  12    3 

•          • 

176 

Stevens,  J 

-•     • 

•          • 

42     5  11 

359     1     9 

\s.  lOd. 

839 

Smith,  James     .     , 

36     7     2 

•      • 

k          14     2     5 

2s  and7({. 

840 

Shaw,  Thomas  •     , 

« 

45  13 

1 

50     0     0 

•          • 

9  > 

Smethurst,  Henry 

19  10     8 

•      • 

13  10     9 

35.  8d.  and  lid 

842 

Snowden,  W.  F.     . 

•          • 

10  19 

5 

•     • 

•     • 

177 

Standage,  Thomas 

(    , 

50     8     2 

•          • 

40     9     4 

•     • 

840 

Stewart,  W. 

•     • 

50     0 

0 

181  11     2 

l5.8(l.and4rf.N.P. 

251 

Sharpley,  R.  and  6. 

i; 

3    i 

\     5 

•      • 

•      • 

15     0     0 

• 

252 

Stephens,  S.       •     < 

*    •      • 

0     8    7 

•      • 

2  15     2 

U.  2d. 

123 

Smith,  Richard .      . 

1 

1  17     6 

•      • 

3  15     8 

65.,  l5.  6d.,  and  9d. 

251 

S«ott  and  Bragg      < 

•          • 

•     • 

92     0     0 

♦      • 

128 

Sainthill,  John  • 

•          • 

•     • 

107     1     1 

•      « 

250 

Skeath,  W.  .     .     . 

• 

•          • 

•      « 

31     0     5 

35.  4<i. 

248 

Smart,  Nevil      •      ^ 

«          • 

5     0 

4 

3     5  10 

9W. 

Schwieger,  G.  E.  F 

«          « 

23    6 

1 

1     2     1 

35.  M.  and  \d. 

iso 

Stuart,  W.B.     .      . 

•           • 

^          . 

•           • 

16     6     3 

bs.  and  6(/. 

253 

Smith,  H.W.    .     , 

•          • 

•          • 

16     2     9 

•     • 

9  9 

Smith,  Robert  .     , 

•           • 

•          • 

30  J 

17     1 

•      • 

159 

Sundry  estates  •      , 

«          • 

•           ■ 

311  1 

19     7 

•      • 

212 

Stackard,  John  •      . 

•           • 

6  14     4 

•          • 

•      • 

9  9 

Slater,  J.      .      .      , 

0  16    0 

• 

•          • 

•      • 

9  9 

Sealy,  H.  W.     .      . 

4  11  10 

«          • 

25.  9d. 

213 

Sandford,  J. 

, 

3     8     5 

•          • 

•     . 

9  9 

Stead,  J.C.  S.  .      < 

1     I     9 

•           • 

8*. 

«  > 

Sharpley,  G.      .      , 

•          • 

•    1     1 

0 

'  •          • 

214 

Seaman,  J.  .      .     . 

•           • 

1     0 

6 

«          • 

9  9 

Smee,  J.  and  E.  A. 

•          • 

2    9 

8 

•          • 

9  9 

Stright,  Simon. 

3  11     0 

•          • 

• 

126 

Sargeant,  Joseph 

• 

•          • 

5  ^ 

5  11 

3d. 

214 

Sweetman,  William  . 

•      • 

5     3 

9 

m          . 

9  9 

Smith,  T.  Jr.     . 

4     1     3 

•      • 

.           • 

215 

Siordet,  J.  L.     .      < 

•          • 

11  18 

10 

•          • 

9  9 

Smith,  Henry  William  . 

1  12    3 

• .        • 

•          • 

»  9 

Siordet,  J.  M.  and  J.  L. 

•           • 

5     0 

3 

•           • 

9  9 

Sykes,  Thomas .     .     • 

•          • 

48  14 

8 

•           • 

348 

Tuck,  William  .     •     • 

12     9    4 

•          • 

•          • 

•          • 

346 

Tayler9John      ,     .     . 

•     • 

31  18     1 

•           •  . 

•          • 

»  9 

Taylor,  J.  H.     •     •     • 

•     • 

13    6    9 

•          • 

«          • 

347 

Thompson,  E.   H.  and 
T.G. 

•     • 

•          • 

24    9 

2 

*4     4    6 

1*.  Ad. 

2N 
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x?^ 

Fi«t». 

ComminioBS. 

to. 

BanknipU'  Name^ 

Due  to  0.  A 

Due  by  0.  A 

Dim  to  0.  A. 

Dne  by  O.  A. 

'Bank. 

Dif ideods  paid. 

£.       X.     d. 

£.       e.     d. 

£.     *.    d. 

£.     ».   d. 

£.       s. 

d. 

347 

'  Tpzer  and  Brawn    .      . 

•      • 

•            . 

31     1  10 

•      • 

As.M. 

225 

Thompson,  H.   .     .     . 

•      • 

193  16    0 

•           • 

1,112     0 

4 

ls.6d. 

136 

Thompson  and  Woods  • 

• 

*           • 

23     7 

11 

•      • 

247 

Turner,  James  .     . 

•      . 

•           • 

1     9 

6 

•     • 

216 

Thomas,  W.       .     .     . 

0     6  11 

«           • 

•     • 

•      • 

f  9 

Tozer,  John       .     •     ■. 

•          • 

6  13    3 

•     • 

•      • 

217 

Underwood,  J.  S.    .     • 

•          • 

4    7     3 

•     • 

• 

•     • 

851 

Van  Bergh,  J.  M.  .      . 

15  10    0 

•          • 

42  19 

5 

•      • 

»  9 

Vanwller,  J.      .     .     . 

*      • 

44     1     6 

$99    3 

1 

.      * 

258 

Vinson  and  Shonlts 

•      • 

2  18     8 

.          •      . 

13  15 

10 

2s.  Id. 

257   Vinson,  R.  H.  .     .     . 

•     • 

•          • 

0    3 

4 

10*.  3d. 

352   Ware,  Richard  .     .     . 

•     • 

3  11     5 

31     9 

2 

8</.  andSd. 

242   Wyatt  and  Thompson  , 

•      • 

103    0  10 

•          . 

579  18 

2 

l».7<i. 

243   Whately,  W.,  first  estate 

•      • 

110  11     3 

•          • 

3,933     4 

11 

3d. 

356 

Whately,  W.,  second  do. 

•      . 

S  17  10 

•     • 

•           • 

353 

Wriffht,  W 

•      • 

18  14     3 

•     • 

bs. 

356]  Wyatt,  George  .     .     . 

• 

164  10  11 

• 

892  15 

0 

•      • 

353  Welfiird,  J 

, 

33  14  11 

2    9 

11 

• 

350 

Wood,  Smith,  Stein  and 
Co. 

.  •  . 

3  14     4 

.           • 

•      • 

>  f 

Wilkinson,  J.     •      •      • 

.      • 

37     0    6 

150     0 

0 

.      • 

355 

Ware,  Benjamin 

•      • 

44  14  11 

•          • 

57  16 

8 

7*.6d. 

» ♦ 

Wilson,  William      •     . 

•      • 

53     5  11 

.        288     2 

4 

5W. 

261 

Watkins,  Elizabeth 

,      , 

•     • 

0  19 

0 

5d. 

263 

Walker,  Charles      •      . 

14     8     5 

•     • 

86  14 

1 

3«. 

259 

Wall,  Giles  .... 

0     3  10 

•     • 

10     1 

4 

17f.6d.  and2*.6d. 

9  9 

Wildeboer,  A.    , 

•          * 

3    3     7 

•     « 

3  18 

a 

l*.2id. 

260 

Wisa,  Robert     . 

•     . 

3  16    6 

1     5 

8 

Is.  8d.  and  Id. 

152 

Winch,  John 

20  13     9 

•           • 

24  12 

6 

7*.6d. 

217 

Webb,R.F.      , 

•          • 

6  11     0 

m            • 

•  .       • 

•          • 

218 

Wood,  J.      .      , 

•          • 

1     6    4 

•          • 

•          • 

,  9 

Watson,  J.   . 

•          • 

IS     5     0 

•          • 

• 

St.  3d.  and  Sid. 

9  9 

Whelpdale,E.    . 

• 

8     4  11 

•          • 

•          •  . 

•          • 

219 

Watts,  R.  S.       , 

0     2     0 

•          • 

•  .       • 

.          ^ 

9  9 

Worseldine  and  Thomas 

•     • 

0  15    7 

•        •          • 

•          « 

•          • 

357 

Yanroll,  T.  and  W. .     . 
£ 

•     • 

0    7  .9 

• 

•          • 

•          • 

•          • 

1,157  15     6 

1,803  10    0 

1,790    7  .8 

2,782     1     8 

138,697    3  11 

£ 

1,157  15    6 

1,803  10     0 

2,948    3    2 

4,585  11     8 

£ 

2,948    8     2 

■ 

1,637     8     6 

At  Robarts  and  Co. 

•     • 

2,729     1  11 

^ 

Deduct  Checks  not  gone  in 

•     • 

1,181  14  .0* 

1,547    7  11 
54  15  10 

At  Bank  of  England    •. 

•     • 

•          • 

At  Home     .... 

•     • 

•          • 

8  19  10 

Warehouse  rent  (not  yet 

• 

f 

appropriated)  .      . .    • . 

•     • 

•          • 

£ 

26    4  11 

1,637    8     < 

£.       #.  d. 

♦Cox 1,040     0  0 

Fletcher      •     ...      .     .         109  16  6 

Ayrton 9    0  0 

Ashurst 22  17  6 


£1,181  14    0 
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2626.  Mr.  Commiseitmer  Laim. — In  the  exceileiit  system  wu  b«re  described,  and  which      Examinations. 

there  is  so  much  advantage  in  adorinistering,  yeu  describe  tm  course  of  action  which  you  

pursue  in  every  bankroptcy  ?— Yes.  Mr.  James  Foster 

2627.  I  presume  from  your  previous  answers  that  you  are  aware  that  it  wo«ihl  be  vain  to  Groom, 
apply  such  a  process  to  every  case  of  insolvent  petition  ? — ^I  have  already  said  that  they  are  ^^^  Jaimary,  1840 
without  assets  in  the  majority  of  eases. 

2628.  It  would  be  vain  to  attem^  to  ap|^  your  scheme  to  every  case  that  arises  there  ?— 
It  would  be  perfectly  useless,  unless  there  are  debts  and  properties  to  look  after. 

2629.  It  would  be  vaiti  to  expect  such  an  officer  as  the  official  assignee  to  labour  through 
every  case  which  occurs  in  that  court? — He  must  labour  to  a  certain  extent  in  every  case, 
even  to  discover  that  there  is  nothing. 

2630.  If  that  labour  were  put  upon  the  provisional  assignee,  as  a  matter  of  course  is  it  not 
plain  that  he  would  have  in  the  mass  a  vast  deal  of  labour  from  which  he  could  derive  no 
possible  remuneration  ? — Certainly  that  would  follow. 

2631.  Does  not  that  circumstance  render  it  impracticable  that  there  should  be  official 
assignees  acting  in  every  case  there  as  they  act  in  every  case  in  bankruptcy  ? — An  official 
assignee  might  be  employed,  if  n6t  with  equal  benefit,  at  any  rate  in  some  cases  with  gi^at 
benefit  to  creditors,  because  in  many  instances  insolvents  as  well  as  bankrupts  endeavour  to 
conceal  their  debts  and  properties,  and  the  official  assignee  by  his  diligence  frequently  brings 
them  to  light. 

2632.  Of  the  diligence  that  is  used  in  that  court  for  bringing  property  to  light,  I  am  not 
now  speaking ;  I  am  only  inquiring  whether  there  could  be  any  remuneration  such  as  would 
induce  an  official  assignee,  distinct  m>m  the  provisional  assignee  of  the  court,  to  make  a  special 
investigation  in  every  poor  case  that  arises  there? — Not  certainly  for  the  inducement  of  acorn- 
mission  on  what  he  could  get  in ;  he  must  have  a  further  and  aistinct  remuneration  for  such 
a  duty. 

26o3.  With  the  processes  and  efforts  that  are  made  for  arriving  at  the  truth  in  every  case, 
perhaps  your  practice  has  not  brought  you  thoroughly  acquaint^  ?— I  presume  that  unless 
the  creditor  makes  an  opposition,  very  little  exannnation  is  made  into  the  accounts  of  the 
insolvent.  I  have  been  so  informed,  but  I  have  not,  from  my  own  experience,  accurate  means 
of  knowing. 

2634.  Chairman. — Has  it  happened  to  you  or  do  you  know  whether  it  has  occurred  to 
other  official  assignees  to  discover  property,  where,  according  to  the  bankrupt*s  own  showing, 
there  was  none? — Frequently.  I  have  this  week  discovered  from  three  to  four  hundr^ 
pounds  by  my  own  diligence,  which  the  bankrupt  did  not  consider  property,  and  where  there 
did  not  appear  to  be  a  penny  for  the  creditors. 

2635.  Mr.  Commissioner  Law. — Perhaps  you  are  not  aware  that  such  things  happen  fre- 
quently in  the  Insolvent  Debtors'  Court  without  any  single  creditor  moving  or  stirring  at  all? 
—I  am  not. 

2636.  You  have  not  happened  to  be  a  creditor  in  any  important  case  there? — I  have  had  a 
great  many  cases  where  bankrupts  have  been  creditors  under  insolvent  estates. 

2637.  Perhaps  it  has  happened  to  you  as  an  official  assignee,  where  a  bankruptcy  has  super- 
seded the  jurisdiction  of  that  court,  to  take  funds  out  of  that  court  ? — I  think  but  in  one  in- 
stance, and  another  now  in  progress;  in  both  cases  the  money  I  have  received  as  official 
assignee  and  shall  have  to  take  out  of  the  court  is  very  small. 

2638.  What  was  the  amount? — Speaking  ftt)m  memory,  in  the  former  case  it  was  about 
50/.,  and  in  the  case  now  in  progress,  I  understand  there  is  105Z.  in  the  court  from  the  sale  of 
the  insolvent*s  property. 

2639.  Are  you  able  to  state  whether  that  was  realieed  with  or  without  any  effort  of  the 
creditors  ? — I  am  not  aware ;  the  case  has  just  come  to  me. 

2640.  For  anything  you  know,  that  property  was  realized  without  any  effort  on  the  part  of 
the  creditors  ? — ^1  cannot  say ;  I  am  without  knowledge  upon  the  subject  at  present.       / 

2641.  Perhaps  you  are  not  aware  of  the  extent  of  business  which  is  done  by  the  provisional 
assignee  in  the  management  of  estates? — I  speak  only  of  results,  as  far  as  I  know  them,  and 
of  the  general  opinion  of  those  who  have  been  connected  with  insolvent  debtors.  I  do  not 
recollect  in  the  course  of  the  time  I  have  been  an  official  assignee  to  have  received  more  than 
two  or  three  dividends  out  of  the  Insolvent  Debtors'  Court. 

2642.  You  are  aware,  of  course,  that  that  court  is  constituted,  not  for  the  purpose  of  ma- 
naging property  like  bankruptcy,  but  for  the  purpose  of  relieving  the  severity  of  the  law  of 
imprisonment? — I  have  already  said  in  answer  to  the  first  question,  that  many  who  go  there 
are  without  assets ;  they  have  spent  all  beforehand. 

2^13.  You  probably  would  think  that  to  advertise  two  meetings  for  the  proof  of  debts  in 
many  perfectly  pauper  cases,  would  be  quite  idle  ?— It  would  create  an  expense  without  any 
probable  means  of  defraying  it,  but  such  meetings,  besides  one  to  audit  the  assignee's  account, 
are  always  called  in  bankruptcy,  whether  there  are  assets  or  not. 

2644.  Are  yon  able  to  say  in  the  case  you  have  spoken  off  wnere  you  are  about  to  receive 
105/.  from  the  Insolvent  Court,  whether  there  is  a  prospect  of  further  assets? — According  to 
the  bankrupt's  statement  there  is  no  prospect  of  ftirther  assets,  but  his  creditors  at  present 
disbeUeve  him. 

2645.  Did  the  creditors  take  the  trouble  to  oppose  him  in  the  Insolvent  Debtors'  Court  ? — 
I  believe  not;  they  obtained  a  fiat  in  bankruptcy — ^preferring  to  investigate  his  affairs  in  that 
court. 

2646.  You  are  aware  that  any  creditor  that  had  not  proved  under  the  fiat,  might  notwith- 
standing, have  occupied  the  whole  day  in  the  Insolvent  Debtors'  Court  in  cross  examining 
him  as  to  all  the  deaUngs  of  his  life  if  he  thought  proper? — I  have  so  understood. 
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ExanuaatioBi.  2647.  But  they  did  not  take  advantage  of  that  opportunity  ?— No,  the  petitioDmg  creditor 

tdd  me  be  preferred  an  investigation  in  the  Bankrupt  Court. 

^J^^***'        26«.  He  might  havehad  that  opportunity  in  addition  to  everythmg  done  here?— I  have 
uffoos,  j^  doubt  be  was  aware  of  that. 

3Itt  January.  1840.  2649.  Do  you  not  think  he  has  low  a  very  valuable  opportunity?— He  is  the  best  judge 
of  that.  In  many  cases  in  the  Court  of  Bankruptcy  the  creditor  takes  upon  himadf  the 
examination  of  the  bankrupt;  he  seems  to  be  moie  at  home  there — he  can  conduct  the  examina- 
tion without  attorney  or  counsel  and  it  is  often  done  by  individual  creditors  with  very  great 
skill  and  success,  but  they  cannot  do  so  in  the  Insolvent  Dditors*  Court  with  any  prospect  of 
success  opposed  as  they  would  be  to  the  insolvent's  oounsd. 

2650.  Were  you- ever  in  that  court  in  your  life  ? — Yes. 

2651.  Do  you  mean  to  say  that  the  creditor  who  stands  up  and  examines  an  insolvent  has 
not  every  advantage,  and  every  opportunity  ? — I  know  he  has  sudi  opportunity,  but  he  is  gene- 
rally opposed  by  counsel  and  he  does  not  feel  himself  able  to  grapple  with  him. 

2652.  Does  not  the  court  support  a  party  who  \s^  without  counsel  against  those  who  have, 
so  as  to  give  him  every  aid  and  assistance  ? — I  have  no  doubt  the  court  do  their  duty  to  a 
creditor  so  opposing,  and -I  have  been  informed  that  every  assistance  is  afibrded  to  creditors, 
but  the  creditor  does  not  feel  bold  enough  to  put  himself  in  competition  with  a  barrister.  I 
have  often  been  consulted  in  the  former  part  of  my  life  as  to  the  advantages  and  chances  of 
success  in  opposing  a  man  in  the  Insolvent  Court,  but  creditors  have  generally  given  up  the 
matter  in  d^air.  I  speak  only  of  a  very  prevalent  opinion  among  creditors,  without  being 
able  to  answer  for  its  correctness. 

2653.  You  are  not  aware  that  creditors  do  day  after  day  contest  against  counsel,  and  with 
very  great  success? — I  am  not. 

2654.  Chairman. — ^Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many, 
that  the  property  of  a  bankrupt  has  been  diminished  to  the  prejudice  of  a  dividend,  between 
the  time  of  lus  having  committed  an  act  of  bankruptcy  and  the  time  of  his  beins  adjudged 
bankrupt? — Cases  are  by  no  means  unfi^uent.  I  have  known  a  bankrupt,  between  the 
issuing  of  the  fiat  and  the  adjudication,  make  away  with  upwards  of  2,000^  worth  of  property. 
I  consider  it  prejudicial  to  the  general  interests  of  creditors  that  the  fiat  should  be  delivered 
into  the  bandB  of  a  solicitor  for  him  to  use  it  or  not,  (in  many  cases  for  the  objects  of  the 
bankrupt)  at  his  pleasure.  When  a  fiat  is  issued,  if  the  present  course  of  proceeding  be 
continued,  it  should  at  once  be  sent  down  from  the  secretary's  office  to  the  Bankrupt  Court 
for  immediate  adjudication. 

2655.  Do  you  think  it  would  be  beneficial  to  add  any,  and  if  any,  what  acts  of  bankniptcy, 
to  those  now  established  by  law  ? — I  think  it  would  be  advisable  to  afford  every  facility  to  a 
trader  in  a  state  of  insolvency,  to  place  his  estate  under  the  protection  of  the  Banknipt  Court 
without  delay,  and  I  am  of  opinion  that  many  honest  men  would  avail  themselves  of  it,  and 
for  thb  purpose  he  might  come  before  one  of  the  commissioners  and  declare  himself  in  a 
state  of  insolvency,  which  might  be  made  an  act  of  bankruptcy,  to  be  used  by  his  creditors 
in  the  manner  in  which  it  is  now  done,  such  act  to  take  effect  from  the  time  the  declaration 
was  made.  It  is,  however,  against  dishonest  debtors  who  will  neither  pay  their  debts  or  give 
up  their  estate,  that  a  speedy  remedy  is  most  needed*  The  late  changes  in  the  law  have  left 
creditors  more  at  their  mercy  than  before ;  at  the  end  of  twenty-one  days  a  creditor  may,  at 
considerable  expense,  compel  his  debtor  to  give  security  by  way  of  bail  for  ^is  person  when 
judgment  is  obtained,  but  the  creditor  may  be  kept  at  bay  for  a  long  period,  and  be  put  to 
heavy  costs  before  this  can  be  eS*ected ;  in  the  interval  the  debtor  has  ample  time  to  dissipate 
and  make  away  with  his  property ;  the  creditor  therefore  has  to  choose  between  accepting 
any  terms  however  fraudulent  that  may  be  offered,  or  to  pursue  a  hazardous  and  doubtftu 
course  that  may,  in  the  end,  involve  the  loss  both  of  debt  and  costs.  To  remedy  this  evil,^ 
I  would  suggest  that  creditors,  whose  debts  are  sufficient  to  support  a  fiat,  have  power  to 
summons  before  a  judge  or  commissioner  of  the  Court  of  Bankniptcy,  any  trader  who  has 
stopped  payment,  or  who  has  for  the  space  of  ten  days  dishonoured  his  bill  or  written  engage- 
ment, and  if  upon  the  trader's  own  admission,  or  upon  evidence  offered,  it  shall  appear  to  the 
court  that  he  is  insolvent  and  unable  to  discharge  his  debts,  he  be  declared  bankrupt  and  his 
estate  immediately  placed  under  its  protection  as  at  present. 

2656.  Would  you  think  it  desirable  that  the  law  should  allow  a  trader  himself  to  be 
examined  as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication 7 — Certainly;  in  all 
cases  where  the  court  think  fit. 

2657.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  his  debts  in  ftiU  to  be  divided  rateably  amongst  his  creditors  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors? — Every  facility  should  be  afforded  to  the  in- 
solvent to  do  so,  as  I  have  already- stated,  but  the  creditors  should  be  made  a  party  to  it 

2658.  Is  it  your  opinion  that  the  knowledge  and  fear  of  the  law  of  imprisonment  for  debt 
has  in  any  degree  an  influence  to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring 
dribt  which  he  would  be  more  likely  to  incur  if  there  were  no  such  law  t — I  think  it  has  an 
influence  both  to  make  a  man  pay  what  he  owes,  and  to  prevent  him  in  many  cases  from  in- 
curring debt. 

2659.  Would  it  or  would  it  not  in  your  opinion,  be  better  for  the  purpose  of  procuring 
payment  through  the  medium  of  some  property  concealed,  that  a  judgment  creditor  should 
have  the  power  of  bringing  his  debtor  in  a  summary  way  before  a  proper  tribunal  for  exami- 
nation, as  to  his  property  and  giving  such  tribunal  a  power,  in  the  event  of  his  answers  not 
being  satisfactory,  to  imprison  the  debtor  until  he  Answered  to  the  satisfaction  of  the  court,  or 
satisfied  the  judgment  ? — I  think  it  desirable  that  such  power  should  be  given. 
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2660.  Is  it  or  is  it  not  in  your  opinion  essential  to  the  due  administration  of  justice  in  bank-      Examinations* 

niptcy,  that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders,  if  not  . 

appealed  against^  and  to  repress  contempts  of  court  in  a  summary  way  by  fine  or  imprison-  Q^JJl^if^ 

ment  ? — I  think  it  essential  that  each  judge  or  commissioner  should  have  such  power,  and  to  «.  x  j^-         jg^n, 
repress  contempts  of  court,  and  also  to  fine  witnesses  or  parties  summoned  to  sittings  who  do  ^* 

not  attend,  in  a  sum  not  exceeding  the  expense  of  the  sitting,  unless  they  can  show  to  the  court 
sufficient  cause  for  their  absence,  and  it  would  be  .advantageous  to  bankrupt's  estates,  that 
the  judge  or  commissioner  should  have  power  to  sign  judgment  for  enforcing  payment  of  debts 
admitted  by  debtors  to  be  due  to  the  estates  of  bankrupts. 

2661.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bankrupt,  he  makes 
an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  and  executes 
a  bond  to  the  Great  Seal  in  the  penalty  of  200/1,  conditioned  to  proceed  in  the  fiat ;  upon  this  a 
petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a  fiat,  where- 
upon the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course.  In  your  opinion  is 
there  any,  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the  Lord 
Chancellor  to  authorize  the  creditor  to  prosecute  his  complaint  ? — It  would  be  desirable  that 
some  process  more  simple  and  expeditious  should  be  adopted. 

2662.  The  proceeding  to  make  a  trader  a  bankrupt,  is  an  ea;-par^tf  proceeding,  and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  intimation ;  what  is  your  opinion  of  this 
state  of  the  law  ? — My  opinion  is  against  any  change  to  the  prejudice  of  creditors,  who  are  not  • 
now  sufficiently  protected.  It  would,  I  think,  be  very  difficult  to  frame  a  law  that  would  pro- 
duce less  occasional  hardship.  I  do  not  recollect  a  single  instance  of  a  trader  declared  bank- 
rupt who  was  not  one  within  the  spirit  and  meaning  of  the  bankrupt  law,  and  I  believe  very 
few  such  cases  really  exist,  while  numberless  instances  have  occurred  of  unprincipled  men  in 

a  state  of  insolvency,  availing  themselves  of  the  difficulties  their  creditors  have  to  contend  with 
in  making  them  bankrupts,  to  set  them  at  defiance  until  their  assets  are  wasted,  or  they  are 
worried  into  such  terms  as  they  may  choose  to  offer.  Promptitude  in  placing  a  trader  s  estate 
under  the  protection  of  the  court  after  he  has  been  found  bankrupt,  is  so  essential  for  the  secu-  ^ 
rity  of  creditors,  that  I  do  not  think  the  present  course  of  proceedings  should  be  altered,  unless 
it  be  to  afford  greater  facilities  to  creditor,  as  I  have  before  stated*  The  bankrupt  has  already 
great  protection  in  the  court  itself  before  adjudication.  It  would,  however,  be  just  to  allow 
him  a  right  of  appeal  against  his  bankruptcy  within  four  months  to  a  sub-division  court,  and 
upon  hearing  all  parties,  the  court,  if  it  see  fit,  should  have  power  to  direct  an  issue  to  try  its 
validity,  and  which  issue,  if  affirming  the  bankruptcy,  should  preclude  the  bankrupt,  and  all 
other  parties  from  disputing  or  challenging  it  afterwards.  In  the  present  state  of  the  law,  as- 
signees may  be,  and  are  continually  harassed  and  placed  in  great  jeopardy,  and  if  they  do  not 
in  every  instance  support  the  bankruptcy  at  law  against  those  who  one  after  the  other  may 
choose  to  contest  it,  they  may  in  the  end  be  ruined ;  nothing  indeed  can  be  worse,  or  which 
more  loudly  calls  for  amendment.  The  well  known  bankruptcy  of  Messrs.  Chambers,  which 
issued  in  1825,  and  is  yet  the  subject  of  legal  disputes,  affords  an  example  of  the  present  de- 
fective state  of  the  law,  for  after  fourteen  years  of  litigation,  and  the  expenditure  of  many 
thousand  pounds  by  the  assignees  in  law  charges,  and  me  payment  of  23,000/.  to  the  bank- 
rupt and  his  solicitors  by  way  of  compromise,  the  validity  of  their  bankruptcy  is  yet  the  sub- 
ject of  legal  contention  by  others,  and  prevents  the  sale  of  the  bankrupt's  properties,  and  the 
division  of  their  assets  amongst  the  creditors. 

2663.  What  is  your  opinion  of  the  present  law  which  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certificate  ? — I 
think  the  power  over  a  bankrupt's  certificate,  at  present  possessed  by  creditors,  should  be  con- 
tinued, but  a  bankrupt,  at  the  end  of  twelve  months,  should  have  a  right  to  bring  the  matter 
before  a  judge  or  commissioner  of  the  bankrupt  court,  who  should  have  power  to  grant  the 
certificate,  if,  upon  hearing  all  parties,  no  sufficient  cause  be  shown  for  withholding  it,  the 
judge  being  required,  whether  the  certificate  be  opposed  or  not,  to  consider  the  conduct  of  the 
baiucrupt,  both  as  regards  the  mode  of  contracting  debts  and  disposing  of  his  property  before 
his  bankruptcy,  jand  his  conduct  afterwards  in  relation  to  his  estate. 

2664.  Have  you  found  in  your  experience,  that  the  necessity  of  obtaining  such  consent  in 
many  cases,  occasions  much  expense  to  the  bankrupt,  and  can  you  suggest  any  mode  by  which 
such  expense  might  be  diminished  ? — I  have  known  it  occasion  very  considerable  expense^  but 
as  it  is  confined  to  solicitor's  charges  for  obtaining  the  signature  of  creditors,  and  the  bankrupt 
has  the  power  to  employ  any  other  person  for  this  purpose,  I  do  not  see  how  it  can  be  avoided 
while  the  signature  of  creditors  is  required ;  and  considering  that  a  release  from  their  debts  is 
obtained,  the  expense  does  not  appear  to  me  a  very  serious  hardship,  compared  with  the 
benefit. 

2665.  Instead  of  requiring  the  previous  consent  of  creditors  to  the  certificatCi  would  it,  in 
your  opinion,  be  more  advis^le  to  allow  any  of  the  creditors  of  the  bankrupt  Ux  be  heard 
before  the  judge  or  commissioner,  against  his  signing  the  certificate  ? — Creditors,  although 
often  deeply  injured  by  bankrupts  who  may  have  practised  the  most  unprincipled  means  in 
the  contraction  of  their  debts,  would  find  much  difficulty  in  establishing  before  a  court  suffi- 
cient grounds  for  their  refusal  to  sign  his  certificate,  and  I  think  very  few  would  take  the 
trouble,  or  put  themselves  to  the  expense  of  making  the  experiment. 

2666.  Would  it  in  your  opinion  be  advisable  in  any,  and  if  so,  in  what  class  of  cases  to 
withhold  the  granting  of  the  certificate,  until  after  an  audit  or  the  payment  of  a  dividend^  or 
any,  and  what  other  time  ? — ^The  bankrupt  being  divested  of  the  management  of  his  affairs, 
ou^t  not  to  be  made  dependant  on  the  conduct  of  others. 

2667«  In  your  opinion,  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
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should  be  administered  under  a  fiat  in  bankruptcy,  or  a  trust-deed  ? — Under  trustnleeds. 
Trustees  labour  under  rery  serious  legal  impediments  in  reaHeing  assets,  and  the  nature  of 
their  powers  are  so  limited,  that  excepting  in  email  estates  of  a  simpk  kind  and  a  few  others 
under  peculiar  circumstances,  it  is  more  advantageous  to  creditors  to  ha^e  the  property  admi- 
nistered under  a  fiat  in  bankruptcy,  than  by  a  trust-deed. 

2668.  Do  you  believe  that  trust-deeds  are  more  resorted  to  than  formerly,  and  if  so,  what 
do  you  believe  to  be  the  cause  ? — I  do ;  the  causes  are  various.  Some  solicitors  complain 
that  bankruptcy  is  now  not  worth  seeking — their  gains  being  much  less  than  b^re  the  establish- 
ment of  the  Bankrupt  Court;  others  do  not  like  the  management  of  the  estate,  which  they  had 
in  very  many  instances  under  the  old  s^ein,  being  placed  under  other  control.  Insolvents, 
of  course,  prefer  them,  to  avoid  the  publicity  of  their  failure,  and  to  be  excused  from  the  public 
inquiries  of  their  creditors  and  the  examinations  of  the  Bankrupt  Court  into  then*  oondiKt. 
They  are  in  some  cases  preferred  by  trustees,  because  there  is  no  controlling  power  over  their 
conduct,  and  if  so  dispo^,  they  can  use  the  funds  for  their  own  purposes,  without  inteq^st  or 
fear  of  consequences  ;  they  cannot  be  forced  to  a  dividend,  as  under  a  bankruptcy ;  they  can 
employ  whom  they  please  and  pay  them  what  they  think  proper.  Creditors  generally  sign 
the  deed^  sometimes  of  great  length  and  intricacy,  without  reading  it,  and  however  dissatisfied 
they  may  be  with  the  conduct  of  the  trustees  afterwards,  the  remedy  is  beyond  their  reach, 
for  without  filing  a  Bill  they  cannot  even  know  the  provisions  of  it,  and  as  it  is  generally  pre- 
pared by  the  sd*citors  of  the  trustees,  ample  and  sometimes  very  extraordinary  powers  and 
indemnities  are  given  to  the  trustees.  Creditors  sdso  who  have  x)btained  preferences,  and 
others  whose  debts  are  of  a  doubtful  or  fraudulent  nature,  or  that  could  not  be  established  in 
the  Bankrupt  Court,  have  all  an  interest  in  pushing  a  trust-deed  to  stifle  inquiries,  and  to 
secure  their  several  objects.  I  have  lately  heen  refused  the  final  dividend  under  two  trust- 
estates  until  I  execute  a  release  to  the  trustees,  prepared  at  a  considerable  charge  to  the 
estate  ;  I  must,  therefore,  either  lose  the  dividends,  or  release,  at  my  own  risk,  the  trustees 
for  all  they  have  done,  without  the  power  to  canvas  their  conduct  but  through  a  Bill  in 
Chancery.  The  trust-deeds  of  which  I  have  had  any  direct  knowledge,  though  honestly 
administered,  have  o(»ifirmed  my  opinion  of  their  objectionable  nature.  They  have  occupied 
many  years  and  proved  very  expensive ;  in  one  case,  out  of  6,000/.  collected,  more  than 
3,000/.  was  expended  in  the  management ;  neither  the  .skill  or  integrity  of  solicitors  and 
trustees,  with  their  utmost  exertions,  can  in  estates  of  any  magnitude  counterbalance  their 
inherent  defects,  or  prevent  considerable  expense  and  delay  without  regard  to  assets  recoverable 
in  bankruptcy,  but  which  are  lost  under  trust-deeds. 

2669.  If  in  any  cases  a  trust-deed  is  to  be  preferred,  does  that  arise  from  the  expense  of 
prosecuting  a  fiat  in  the  Court  of  Bankruptcy  ? — I  think,  as  I  have  partly  stated  before,  that 
trust-deeds  are  to  be  preferred  only  where  the  estates  are  small  and  will  not  bear  the  present 
expense  of  a  fiat  in  bankruptcy,  or  where  some  extraordinary  reasons  may  present  themselves 
to  take  it  out  of  this  rule. 

2670.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any,  and  whsU,  power  over 
the  trustees  under  such  deeds,  wad  what  provisions  do  you  recommend  for  this  ))urpose  ? — I 
think  the  Court  of  Bankruptcy  should  have  a  control  -over  trustees  and  trust  faxids,  bat  I  am 
not  prepared  to  ofier  any  suggestions  as  to  its  nature  and  extent,  further  than  requiring  alt 
trustees  residing  in  London,  or  within  100  miles,  to  file  their  accounts  of  receipt  and  disburse* 
raent  on  oath,  and  to  submit  their  payments  to  the  examination  and  control  of  the  court. 

2671.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/,  on  issuing  the  fiat,  and 
the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof  to  require  the 
payment  into  court  of  a  regulated  per  centage  on  all  property  passing  through  the  court,  or 
in  what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  tiie  court  so  as 
not  to  be  a  burthen  upon  small  estates  f — ^Where  the  gross  assets  collected  under  a  fiat  do  not 
exceed  300/.,  I  think  the  court  should  have  power  to  remit  the  fee  of  20/.,  and  if  under  100/. 
the  fee  of  10/.  also;  but  I  do  not  see  how  this  can  be  done  unless  rdief  be  aflforded  by  Parlia- 
ment. The  Bankrupt  Court  has  not  only  to  support  its  own  judges  and  oflicers,  but  has  to 
pay  the  heavy  incumbrances  of  the  old  court  during  the  life  of  the  Reverend  Mr.  TTiurlow, 
and  others,  to  the  extent  of  more  than  13,000/.  a-year.  It  is  a  great  hardship  upon  creditors, 
who  so  much  need  relief,  to  be  so  burthened^  while  the  salaries  of  the  judges  of  other  courts 
of  law  are  paid  by  the  country. 

2672.  Should  the  official  assignees,  in  your  cminion,  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate  ? — I  think  the  official  assignees  should  be  paid  out  of  eodi  estate,  according  to  the 
assets  of  every  kind  collected  and  the  services  performed,  and  not  out  of  a  joint  fund.  It  wouM 
not  be  acceptable  to  the  official  assignees  if  an  equal  share  of  all  the  fiats  brought  into  the 
court  be  allotted  to  each,  and  their  remuneration  be  regulated  by  one  uniform  scale,  to  put 
their  allowances  into  one  general  fund,  to  be  divided  in  equal  shares  to  each ;  and  I  think  such 
a  plan  would  very  materially  damp  their  individual  energy.  The  execution  of  their  office  costs 
each  official  assignee,  probably,  not  less  than  600/.  per  annum  on  the  average,  and  it  would  be 
very  desirable  if  out  of  the  produce  of  the  funds,  which,  with  the  powerful  assistance  of  the 
court,  they  so  materially  assist  in  bringing  into  it,  an  annual  allowance  could  be  given  to  cover 
their  office  expenses. 

2673.  Mr,  Commissioner  Law. — By  the  plan  you  have  spoken  of,  may  it  not  happen  by  the 
chance  of  fiats  that  one  official  assignee  has  so  very  much  larger  emoluments  than  another,  as  to 
make  the  system  seem  to  want  some  correction? — It  would  for  a  short  period,  probably,  have 
that  eflRect,  but  not,  I  thiidc,  on  an  average  of  years. 

2674.  With  regard  to  the  assets  depending  upon  the  individual  ener^es  of  an  assignee, 
you,  probably,  perceive  the  diflFerence  between  the  getting  in  of  debts  and  the  sale  of  goods  ? 
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— ^The  assets  connected  with  bankrupts'  estates  are  not  confined  to  debts  and  goods,  but  fre-      BxamiiuitioBf. 
quently  to  freehold,  leasehold,  reversionary,  and  Other  properties,  to  which  the  bankrupt  is  — ^ 

entitled.  Mr.  ^«es  Foster 

2675.  Without  alluding  to  those,  do  you  not  recognise  a  decided  dl<(tinction  as  to  a  depen-  Groom, 
dence  on  the  exertions  of  the  official  assigpee  between  debts  and  goods? — No,  their  exertions  ^Ist  January,  1840. 
are  equally  needed  in  respect  of  both. 

2676.  You  think  the  beneficial  disposal  of  the  stock  forming  part  of  his  account,  depends  as 
much  upon  the  diligence  of  the  official  assignee  as  the  colleetion  of  the  debts? — Yes,  except 
with  respect  to  linen-drapers'  stocks.  In  these  cases  the  assignees  prefer  to  employ  a  person 
accustomed  to  that  particular  branch  of  business,  who  generally  sells  the  stock  by  tender,  with 
but  little  trouble  to  the  official  assignee ;  but  as  applied  to  nearly  all  other  trades,  unless  the 
stock  is  of  some  magnitude,  I  think  the  attention  of  the  official  assignee  is  as  much  needed  in 
looking  after  the  stock-in-trade  and  property  as  in  looking  after  the  debts,  and  I  think  it  wiU 
be  found  that  great  benefit  has  resulted  to  creditors  from  his  vigilance. 

2677.  You,  probably,  would  not  approve  of  such  a  plan  as  this— to  allow  each  official  assignee 
a  per  centage  on  the  debts  which  he  got  in,  but  to  give  all  an  equal  per  centage  upon  all  other 
property  realized,  with  a  power  in  the  commissioners  to  direct  special  remuneration  where 
any  other  sort  of  property  had  been  made  available  by  the  activity  of  an  official  asugnee  ? — 
If  I  am  correct  in  understanding  the  plan  here  proposed,  it  is  to  allow  to  each  official  assignee 
a  per  centage  on  the  debts  he  collects  ;  but  that  all  allowances  made  on  collection  of  properties 
shall  be  hereafter  formed  into  one  fund,  of  which  each  official  assignee  is  to  receive  an  equal 
share,  with  power  to  the  commissioners  to  direct  special  reward  in  certain  cases.  Before 
answering  this  question,  I  must  beg  to  state,  that  at  present  the  official  assignees  in  some  of 
the  courts  do  not  receive  an  equal  allowance  with  the  others  for  collecting  the  same  sums, 
neither  do  they  obtain  an  equal  portion  of  all  the  fiats  that  come  into  the  whole  court ;  the 
six  official  assignees  in  the  courts  of  Messrs.  Williams,  Merivale,  and  Evans,  having  as  many 
as  the  nine  in  the  courts  of  Messrs.  Fonblanque,  Fane,  and  Holroyd.  These  inequalities  will  be, 
doubtless,  remedied,  in  justice  to  those  who  are  now  suffering  from  them,  and  under  this 
expectation  I  beg  to  state  that  the  proposed  plan  of  putting  t^e  allowance  upon  properties 
into  one  ftmd  with  a  view  to  an  equal  distribution,  would  not  be  approved  by  the  official 
assignees^  who  prefer  each  to  receive  the  reward  of  his  own  labour,  and  not  to  interfere  with 
each  other;  but  if  the  grievances  here  complained  of  are  not,  or  cannot  be  speedily  remedied, 
I  would  then,  and  then  only,  beg  to  express  my  opinion  that  the  allowances  of  every  kind 
made  to  each  official  assignee,  upon  his  future  appointments,  should  be  formed  into  one  fund^ 
aiid  that  at  the  end  of  every  month  an  equal  share  be  paid  to  each,  the  funds  to  be  paid  itito 
the  hands  of  certain  of  the  official  assignees  named  by  the  body.  I  believe  this  to  be  the 
feeling  of  nearly  all  the  other  official  assignees  now  labouring  under  the  disadvantages  here 
complained  of. 

2d78.  Chairman. — In  the  case  of  a  per  centage  on  property,  what  labour  have  you  to  do 
with  respect  to  that? — In  many  cases  the  creditors'  assignees,  afl«r  appointing  the  auctioneer, 
take  little  trouble  in  the  matter;  the  official  assignee  must  look  after  it  or  the  estate  would 
suffisr.  The  creditors'  assignee,  in  most  cases,  expects  the  counsel  and  active  assistance  of  the 
official  assignee  in  making  the  best  of  the  stock  in  trade  and  properties. 

2679.  Is  it  not  in  most  cases  sold  by  auction  ? — ^Yes,  but  there  is  a  great  deal  to  be  done 
before  it  can  go  to  auction ;  parties,  in  some  instances,  have  a  lien  upon  the  goods,  or  they 
are  in  pawn  or  in  difficulty  of  some  kind,  and  the  property  must  he  got  together  and  put  in 
a  condition  for  sale;  the  auctioneer  and  messenger  are  continually  coming  for  information 
and  directions.  The  auctioneer  accounts  with  the  official  assignee  at  last  for  the  proceeds, 
and  if  any  improper  charges  are  made,  they  are  brought  before  the  court  and  disallowed ; 
and  in  small  stocks  of  goods  and  properties,  such  as  generally  fall  to  our  lot,  there  is  more 
trouble  than  with  debts — ^for  the  debts  we  can  put  clerks  to  work  on,  they  referring  to  the 
principal  in  case  of  any  difficulty ;  but  this  requires  our  own  personal  time  and  attention, 
and  that  could  not,  in  my  judgment,  be  withdrawn  without  certain  loss  to  the  creditors.  In 
the  case  of  properties  sold  and  transferred  by  deed,  the  official  assignee  has  not  only  all  the 
trouble  connected  with  the  preparation  and  sale,  but  in  the  completion  of  the  purchase ;  hb 
has  to  attend  the  sales  and  meetings  for  completion,  and  to  peruse  and  execute  the  deeds  of  con- 
veyance. Unless  the  property  is  considerable,  the  allowance  made  by  the  court  is  not  suf- 
ficient for  the  time  and  trouble  devoted  to  this  branch  of  his  duty. 

2680.  Mr.  Commissioner  Law. — Has  it  not  already  happened  tliat  some  official 
assignees  have  been  very  inadequately  remunerated,  or  at  least  would  have  been  but  for  the 
accident  of  very  old  conmiissions,  which  were  at  first  under  their  charge? — I  think,  in  the 
early  years  of  the  coiut,  it  was  so ;  but  of  late  ^e  average  has  come,  i  believe,  nearer  to  an 
equality;  the  income  of  the  official  asrignees  the  first  year  was  so  miserable,  that  they 
petitioned  the  Lord  Chancellor  for  an  increased  scale  of  remuneration,  which,  aft^r  con- 
sideration, was  granted  to  them. 

2681.  Would  not  the  putting  together  the  per  centage  on  all  property  sold,  and  dividing 
that  equally,  prevent  creditors  from  viewing  with  disapprobation  or  grudge,  the  per  centage 
taken  on  a  very  lai|;e  scale,  in  a  pu*ticular  case,  by  the  official  assignee? — ^The  creditxyrs 
would  in  either  case  have  to  pay  it ;  I  do  not,  therefore,  think  it  would  be  a  matter  of  any 
importance  to  them  whether  it  went  to  individual  assignees  or  was  divided  among  th6  whole 
boay,  but  the  scale  of  allowance  on  the  receipt  of  large  sums  is  so  Very  small  in  Mr.  Com<» 
missioner  Holroyd's  court,  that  I  do  not  think  it  is  begrudged  by  creditonk  We  have  but 
one-half  per  cent,  after  tiie  first  1,000/. 

2682.  Would  not  such  a  course  as  that  suggested  admit  of  this  practice,  that  the  com* 
missioners  might  every  twelve  months  or  every  six  months,  acting  upon  the  experience  of  the 
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Examinations.       past,  decide  on  the  amount  of  per  centage  that  should  be  given  in  the  following  six  or  twelve 

Mr.  James  Foster    months,  so  as  to  correct  from  time  to  time  any  insufficient  profit  that  came  to  the  official 

Groom*.  assignees  ? — I  think  that  would  not  be  practicable,  and  it  would,  besides,  lead  to  great  uncer- 

31st  January,  1840.  tainty  both  as  to  the  amount  to  be  obtained  by  the  official  assignee  and  the  amount  to  be  paid 

by  the  creditors. 

2683.  Is  it  a  fixed  per  centage  now  ? — It  is  a  fixed  per  centage,  regidated  by  the  sum  in 
each  case  received ;  a  fluctuating  scale  would  not  be  satisfactory  to  the  creditors ;  the  scale 
diminishes  in  its  rate  per  cent,  as  the  debts  and  property  increase  in  amount,  so  that  there  is 
a  very  much  smaller  sum  per  cent,  allowed  for  large  receipts,  whether  from  properties,  stocks 
in  trade,  or  debts,  than  for  small  ones;  for  instance,  if  a  property  amounting  to  2,000/.  is 
recovered,  one  percent,  on  the  first  1,000/.  is  allowed — and  a-half  per  cent,  bevond;  if,  there- 
fore, 250/.  be  afterwards  received  he  would  have  only  half  per  cent.,  but  if  before  he  had 
reached  1,000/.  it  would  be  one  per  cent. 

.  2684.  Does  the  per  centage  vary  on  debts? — ^The  allowance  on  debts  is  five  per  cent,  on 
amounts  not  exceeding  100/.,  two  and  a-half  per  cent,  if  not  exceeding  500/.,  one  per  cent 
from  500/.  to  1,000/.,  and  half  per  cent,  above.  By  the  present  application  of  this  scale, 
*  the  official  assignee  receives  no  more  for  the  recovery  of  1,980/.  than  for  990/,,  and  less  in 
either  case  than  for  490/.  It  is  to  the  interest  of  creditors  that  this  be  altered,  and  every 
inducement  held  out  to  the  official  assignee  to  increase  the  amount  of  his  receipts.  At 
present  the  official  assignee  has  an  interest  adverse  to  his  duty,  because,  in  a  debt  of  505/. 
to  be  collected,  he  has  a  positive  inducement  to  reduce  it  under  500/. ;  and  he  could  readily 
eflfect  this  in  many  instances,  by  listeninff  to  the  frequent  attempts  of  debtors,  by  alleged 
errors  and  overcharges,  to  reduce  their  balance.  What  I  have  here  stated  will  be  well  exem- 
plified by  the  following  fact : — I  was  appointed  official  assignee  to  a  bankrupt  residing  at 
Leeds,  who  returned  in  his  balance-sheet  a  debt  of  409/.  14r.  Ad.y  due  from  a  tradesman  in 
the  same  town;  the  debtor  refused  to  pay,  alleging  he  did  not  owe  lialf  the  money,  and  came 
to  London  with  a  discarded  derk  of  the  bankrupt,  who  had  set  up  in  the  same  trade  and 
with  whom  he  and  other  debtors  were  then  dealing,  to  establish  his  point.  It  had  been  in- 
timated to  me  as  the  beginning  of  a  scheme  intended  to  be  practised  by  some  other  of  the 
debtors;  I  therefore  went  into  the  amount  from  the  foundation,  and  as  it  was  long  and 
intricate  some  days  were  employed ;  the  result  was  that  1  established  and  actually  recovered 
512/.  Ss.  10c/.,  for  which  my  allowance  was  only  5/.  2^.  6c/.;  but,  had  I  accepted  the 
409/  \4s.  4d.  offered  to  me  during  the  investigation,  I  should  have  received  10/.  5«. !  The 
gain  to  the  creditors  was,  therefore,  a  positive  loss  to  me* 

2685.  Mr.  Commissioner  Holroyd, — He  passes  his  accounts  on  oath,  wherein  the  debt  he 
really  entered  would  appear  as  the  true  deot  ? — In  the  bankrupt's  balance  sheet  it  is  so,  but 
it  lies  open  to  these  difficulties ; — debtors  in  many  cases,  as  I  have  before  stated,  dispute 
their  debts — they  claim  abatements — and  allege  errors  and  overcharges  in  weights,  prices,  and 

Jualities — and  it  is  the  subject  of  continual  contention  between  the  official  assignee  and  the 
ebtor — he  doing  all  he  can  to  obtain  the  full  amount  and  the  debtor  to  diminish  it.  There 
should  be  no  temptation  to  the  official  assignee  to  do  wrong,  nor  should  he  receive  a  smaller 
allowance  for  the  recovery  or  receipt  of  a  large  sum  than  for  a  small  one — ^it  is  contrary  to 
the  usage  with  men  of  business  and  to  sound  policy.  There  is  hazard  and  danger  in  the 
handling  of  money :  If  any  loss  or  misfortune  were  to  happen  the  official  assignee  is  account- 
able, lliere  is  another  point  upon  which  I  would  take  the  liberty  of  speaking,  and  that  is, 
as  to  the  allowing  time  to  debtors  who  cannot  pay  at  once ;  it  is  sometimes  both  humane 
and  advantageous  to  receive  by  small  sums  a  debt  that  could  not  be  got  at  once.  I  have 
recovered  in  full  in  this  way  many  considerable  debts  that  would  have  been  endangered  or 
lost  by  pressure,  and  I  have  had  the  satisfaction  both  of  benefitting  the  estate  and  saving 
some  honest  men  from  destruction ;  and  I  do  not  doubt  but  the  same  feeling  and  policy  has 
governed  other  official  assignees.  But  here  again  duty  and  interest  are  at  variance ;  for  a 
debt  of  90/.  recovered  at  once,  4/.  10*.  would  be  allowed — ^whereas  for  170/.,  obtained  at  various 
times  and  in  small  sums,  with  much  additional  trouble,  only  4/.  5*. ! — ^the  temptation  is  obvious. 

2686.  In  that  case  you  object  to  the  per  centage  being  on  the  total  ? — Yes ;  I  submit  it 
should  be  in  that  case  on  each  receipt  The  objection  to  that  would  be,  it  would  be  holding 
out  to  the  official  assignee  a  temptation  to  take,  by  instalments,  what  he  might  have  got  at 
once ;  but  he  must  be  trusted  in  one  way  or  another ;  there  must  be  confidence  placed  in  him» 
and  I  am  sure  the  interest  of  creditors  will  be  greatly  promoted  by  every  reasonable  encou^ 
ragement  given  to  the  official  assignee  to  increase  the  fiinds  of  the  estate. 

2687.  In  your  opinion  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  execution  of  the  duties  imposed  upon  him  as  sucn 
official  assignee  ? — Certainly  not.  It  is  a  great  hardship  that  he  should  be  exposed  to  any 
such  consequences  for  the  discharge  of  duties  imposed  upon  him,  and  which  lie  dare  not 
neglect  to  perform.  I  was  appointed  more  than  seven  years  ago  to  the  estate  of  Messrs. 
Chambers,  who  disputed  the  validity  of  their  bankruptcy.  I  have  received  during  this  period 
upwards  of  130,00(5/.,  the  greater  part  of  which  has  been  expended,  and  a  very  considerable 
portion  under  orders  from  the  court,  and  yet  I  am  apprehensive  no  protection  could  have  been 
afforded  to  me,  and  if  the  bankruptcy  had  been  adversely  superseded,  I  should,  in  all  pro- 
bability, have  been  utterly  ruined. 

2688.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts*  estates  in 
the  country ;  if  not,  state  the  grounds  of  your  dissatisfaction,  and  particularly  whether  the 
constitution  of  the  Courts  of  Commissioners  in  the  country,  the  uncertainty  attending  these  ^ 
tribunals  both  with  respect  to  the  law  and  the  practice,  the  costs  of  working  fiats  in  the  country, 
the  difficulty  of  access  to  the  proceedings,  the  want  of  publicity,  and  the  checks  attendant 
thereupon,  the  delay  in  getting  in  the  properly,  the  safety  of  the  funds  when  collected,  the 
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time  of  making  dividends,  the  number  and  the  amount  of  the  dividends,  the  absence  of  any      Examinations. 

sufficient  motive  to  secure  activity  on  the  part  of  assignees,  or  whether  any  and  which  of  the    -^    j  """"f 

above  matters  form  grounds  of  dissatisfaction  ? — In  the  case  of  the  estates  of  two  country         *    Groom  ^ 

banks,  worked  at  a  great  distance  from  London,  and  which  were  considered  to  have  been  ajgt  January'  1840 

respectably  conducted,  I  have  had  some  opportunity  of  contrasting  the  proceedings  with  what 

would  have  been  done  under  the  same  estates  in  the  Court  of  Bankruptcy..    In  both  cases 

very  heavy  losses  (many  thousands  of  pounds)  arose  from  the  failure  of  the  bankers,  with  whom 

the  funds  were  in  each  case  deposited.     The  prevalence  of  local  feelings  and  interests,  both  in 

the  admission  of  claims  and  in  the  collection  of  the  debts  and  assets,  were  also  very  apparent, 

and  the  want  of  motive  on  the  part  of  the  assignees  to  insure  activity,  their  inexperience,  and 

other  circumistances,  have  satisfied  me  that  the  same  estates  would  have  been  made  very  much 

more  productive  to  the  creditors  if  worked  in  London.  ^ 

2689.  Was  due  diligence  exercised  in  making  the  dividend  ?-^No ;  in  one  case  the  assignees 
were  so  slow  in  making  the  dividend,  that -the  money  lying  in  a  neighbouring  bank  for  that 
purpose  was  absolutely  lost  by  the  stoppage  of  the  second  bank  before  the  creditors  could  get 
their  dividends. 

2690.  Mr,  Commissioner  Holroyd. — Have  you  beert  official  assignee  of  estates  worked  in 
this  court,  where  the  bankrupts  resided  at  a  considerable  distance  from  London? — Yes,  a  very 
large  one  at  Leeds,  and  others  at  Plymouth,  Exeter,  and  elsewhere. 

2691.  Have  you  found  the  country  creditors  satisfied  with  the  fiats  being  worked  here,  or 
would  they  have  preferred  their  being  worked  in  the  country  ? — I  have  imderstood  they  were 
very  well  satisfied  with  the  working  of  them  here,  particularly  in  the  case  at  L'eeds,  and  I 
found  that  the  country  debts  were  collected  with  just  as  much  facility  as  the  town  debts ;  and 
I  think  the  experience  of  official  assignees  enables  them  to  state  that  there  is  no  difficulty  as 
to  distance  in  the  recovery  of  debts  and  in  realizing  the  assets.  In  the  Leeds  bankruptcy,  out 
of  7,847/.  0^.  2d,  returned  by  the  bankrupt  as  the  total  amount  of  good  debts  due  to  his  estate, 
I  recovered  from  upwards  of  300  persons  7,778/.  15^.  8c{.,  although  the  debts  were,  m  many 
instances,  of  a  description  found  to  be  difficult  in  collecting. 

2692.  Do  you  find  that  bankrupts  are  dissatisfied  at  being  brought  to  London  ? — No,  I 
think  not ;  I  have  not  heard  any  complaint,  or  that  they  considered  it  a  hardship.  On  the 
contrary,  I  believe,  in  many  instances,  they  were  well  pleased  at  being  relieved  from  the  local 
feelings  of  the  place  where  they  resided,  which  are  sometimes  of  a  very  bitter  kind. 

2693.  Might  not  other  matters  for  which  now  special  commissions  are  issued,  such  as 
commissions  of  lunacy,  for  assigning  guardians,  for  examination  of  witnesses,  for  taking 
answers,  &c.  be  advantageously  prosecuted  before  any  one  of  the  judges  of  such  court  ? — 1 
consider  that  commissions  of  lunacy  may  be  pi-osecuted  in  the  Court  of  Bankruptcy  with 
much  advantage  to  all  parties  interested,  and  at  a  considerable  saving  of  expense.  I  have 
met  with  cases  of  great  hardship,  arising  from  the  heavy  expense  of  procuring  a  verdict  of 
lunacy  against  persons  in  limited  circumstances. 

I  would  also  suggest  that  the  estates  of  persons  dying  in  a  state  of  insolvency,  whether  traders 
or  otherwise,  upon  proof  of  the  insolvency  being  made  to  the  satisfaction  of  the  court,  be 
brought  in  and  administered^,  as  in  bankruptcy,  and  that  all  creditors  be  allowed  to  come  in 
and  prove  their  debts  and  receive  an  equal  dividend  out  of  the  assets,  without  regard  to  their 
being  specialty  or  simple  contract  creditors. 

[The  Witness  withdrew,] 


70,  Fenchurch  Street,  February  6,  1840. 

JOHN  A.  HANKEY,  Esq. 
Dear  Sir, 

As  you  are  upon  the  Commission  for  reforming  the  Court  of  Bank- 
ruptcy, I  beg  to  draw  your  attention  to  the  present  mode  of  appeal  to  the  Lord  Chancellor, 
from  the  Court  of  Review. 

By  the  present  plan,  a  special  case  is  to  be  prepared  or  approved  by  the  Judges  of  t}ie 
Court  of  Review,  upon  points  of  law  only,  as  they  are  said  to  be  the  sole  judges  of  matters 
of  fact.  But,  as  points  of  law  oflen  arise  out  of  the  construction  of  documents,  this  is  not 
an  equitable  mode  of  appeal,  as  justice  may  be  defeated  by  the  adverse  party,  or  the  case 
may  be  stated  by  the  judge  of  the  Court  of  Keview  (without  any  intention  to  partiality,  but 
containing  his  own  peculiar  bias  on  the  matter)  in  such  a  way  as  to  prevent  the  Lord  Chan- 
cellor from  coming  to  a  correct  decision.  The  old  mode  of  bringing  up  all  the  documents 
and  evidence  from  the  court  below,  is  far  preferable ;  and  in  fact  the  only  mode  of  doing 
justice  to  the  parties ;  and,  for  the  correctness  of  this  conclusion,  I  would  appeal  to  any  of  the 
legal  gentlemen  who  practise  in  this  court. 

Having  said  thus  much,  I  leave  the  matter  for  you  to  mention,  merely  expressing  a  hope 
that  Bo  important  a  point  may  not  be  passed  over;  and  also,  that  the  Bankruptcy  and 
Insolvent  Courts  may  still  be  kept  separate. 

I  am,  dear  Sir, 

Your  obedient  Servant, 

PELLY  VAUGHAN. 
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Tuesday,  4th  February,  1840. 
MR.  COMMISSIONER  EVANS,  in  the  Chair. 


Mr.  John  Henry  Pollock  examined. 

Eiaminations.  2693.  ♦CAa/rman.— You  are  a  solicitor  ?— I  am. 

Mf  jT~Hc  rv         2694.  You  have  seen  some  questions  that  have  been  propounded  by  the  commissioners  ? — 

*  PoUock.  I  ^*^^-  ,  .  1.  T 

4th  February  1840.  2695.  Have  you  any  suggestions  to  offer  on  the  subject? — ^The  suggestions  which  I  am 
^^*  *  desirous  of  offering,  would  be  as  to  the  points  which  I  am  now  about  to  submit  to  you  with 
every  deference.  In  the  first  place,  as  to  the  opening  of  the  fiat,  it  appears  to  me  from  the 
experience  which  I  have  had,  that  inconvenience  frequently  arises  to  parties  in  consequence  of 
a  step  which  operates  so  much  upon  the  credit  and  the  transactions  in  business  of  a  trader,  that 
he  should  be  allowed  to  attend  the  opening  of  a  fiat  against  him.  There  are  two  cases  to 
which  I  could  more  immediately  allude,  and  in  which  I  was  personally  concerned,  where  an 
intimation  was  given  in  the  first  instance  by  the  Lord  Chancellor  on  an  ex-parte  petition 
presented  by  a  party  proposed  to  be  made  bankrupt,  that  he  thought  that  a  fit  case  for  counsel 
to  attend  on  behalf  of  the  petitioner ;  in  that  case,  council  did  attend,  and  after  five  meetings 
of  the  commissioners  for  the  purpose  of  adjudication ,  none  eventually  took  place.  The  second 
is  one  of  very  recent  occurrence,  in  which,  after  the  docket  was  struck,  a  petition  was  presented 
to  the  chief  judge  of  the  Court  of  Review,  who  intimated  that  he  thought  it  also  a  fit  case  for 
counsel  to  attend  on  behalf  of  the  petitioner.  Counsel  accordingly  did  attend,  and  although 
the  proceedings  had  gone  to  a  considerable  extent  under  the  fiat  for  the  purpose  of  opening 
the  same  and  adjudicating,  and  the  commissioner  had  been  prepared  to  adjudicate,  yet  still 
on  counsel  attending,  the  same  was  set  aside  entirely — it  appearing  that  an  act  of  bankruptcy 
(if  any)  had  been  committed  before  the  debt  was  contracted,  and  that  the  petitioner,  upon 
nis  eX'parle  statement,  sought  to  prove  for  100/.  which  he  could  not  establish.  The  mode  in 
which  the  bankrupt  should  have  notice  to  attend  that  meeting,  I  do  not  take  upon  myself  even 
to  suggest, — But  1  think  a  creditor  should  be  permitted'to  come  to  the  court  without  striking 
a  docket — should  present  his  proofs  to  the  sitting  commissioner — and  upon  the  ex-parte  state- 
ment, the  insertion  in  the  Gazette  should  be  delayed,  (should  one  Gazette  intervene)  to  the 
following  Gazette  night — ^notice  being  given  to  the  bankrupt  that  such  a  step  was  about  to  be 
taken  against  him — and  the  messenger  should  immediately  be  placed  on  the  premises,  in  order 
to  protect  the  property.  I  should  further  venture  to  suggest,  that  when  adjudication  takes 
place  after  opposition  on  the  part  of  the  bankrupt  (should  he  think  proper  to  make  it,)  that 
if  in  custody  at  the  time,  he  should  be  immediately  released — premising  that  the  messenger 
has  taken  possession  of  his  property.  Because  it  frequently  happens,  that  the  bankrupt  is 
obliged  to  take  the  benefit  of  the  act  in  respect  of  precisely  the  same  debts  for  which  he  is 
made  bankrupt.  And  this,  1  believe,  has  hitl)erto  been  considered  a  double  failure,  although 
in  respect  of  the  same  debts ;  the  effect  of  which  is  that,  under  the  present  law,  should  he  vir- 
tually fail  a  second  time,  and  not  have  paid  15^.  in  the  pound  under  what  I  should  call  a  first 
bankruptcy,  the  whole  of  the  property  under  such  second  fiat  would  be  seizable  by  the  assig- 
nees. I  consider  it  also  a  hardship  for  a  debtor  to  remain  in  prison  when  he  has  been  divested 
of  all  his  property. 

2696.  Mr,  Commissioner  Law, — Do  you  know  any  case  in  which  a  first  bankruptcy  has 
been  deemed  as  in  effect  a  second  bankruptcy,  by  reason  of  a  proceeding  in  the  Insolvent 
Court,  which  was  almost  simultaneous  to  it  ? — I  do  not  at  the  present  moment  remembei^  an 
instsmce,  but  I  collect  my  opinion  firom  the  Act  of  Parliament,  and  from  the  questions  put  to 
a  bankrupt  on  his  passing  his  last  examination.  But  I  consider  it  a  hardship,  that  a  man 
should  be  retained  in  custody,  because  it  is  a  tax  upon  his  friends  to  maintain  him  in  prison, 
and  pay  for  his  discharge ;  and  in  many  cases,  they  have  already  become  sufferers  to  a  con- 
siderable extent  before  he  failed. 

2697.  Inasmuch  as  the  bankruptcy  only  supersedes  the  insolvency,  on  the  adjudication  rf 
bankruptcy  being  made  before  the  day  of  hearing  in  the  Insolvent  Court,  or  within  two  months 
of  the  petition,  can  there  well  be  any  mistake  with  regard  to  the  two  proceedings  not  simulta- 
neous relating  to  the  same  mass  of  debts,  as  to  its  being  one  insolvency  or  two  insolvencies  ? — 
I  should  think  not,  but  I  believe  I  may  state  that  the  schedule  of  an  insolvent  is  very  different 
from  that  of  a  bankrupt  The  insolvent's  schedule  is  generally  made  out  W  an  attorney  from 
the  statement  of  the  insolvent.  The  balance  sheet  of  a  bankrupt  is  made  out  upon  an  ex- 
amination of  his  books,  which  examination,  I  believe,  does  not  take  place  in  the  Insolvent 
Court,  but  the  insolvent  is  merely  sworn  to  the  correctness  of  his  account. 

2698.  Supposing  this  were  the  case,  how  does  that  apply  to  the  subject  we  were  speaking 
of,  namely,  the  chance  of  mistake  between  one  insolvency  and  two  insolvencies? — It  would 
not  perhaps  apply  to  any  chance  of  mistake — the  same  number  of  creditors  might  be  inserted, 
but  there  nii^ht  be  a  variance  possibly  in  the  amount  of  assets,  and  as  regards  the  debtors  to 
the  estate.    The  Insolvent  Court  may  possess  the  same  power,  but  the  same  searching  investi- 

Sition  does  not  take  place  as  to  accounts.     In  that  case,  there  is  no  official  assignee  possessing 
e  power  and  authority  which  is  possessed  by  the  Court  of  Bankruptcy  to  investigate  the 
truth  of  the  account  rendered  by  the  bankrupt. 

2699.  Supposing  that  were  the  case,  how  does  that  apply  to  the  only  thing  to  which  the 
question  relates,  namely,  the  risk  of  the  first  bankruptcy  being  mistaken  for  the  second? — Not 
at  all. 

2700.  Chairman. — It  is  now  very  difficult  for  a  creditor  to  compel  a  debtor  to  commit  an 
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act  of  bankruptcy — it  can  only  be  done  by  taking  an  execution.     Do  you  think  it  would  be  ad-      Examinationf. 

vantageous  to  the  public  that  the  creditor  should  have  the  power  of  summoning  his  debtor,  

being  a  trader,  before  a  commissioner  of  the  Court  of  Bankruptcy,  and  asking  him  whether  he     Mr.  John  Hemy 

owes  the  debt — if  he  denies  it,  then  the  summons  to  be  discharged.     If  on  the  contrary,  he  Pollock. 

admits  that  he  owes  the  debt,  and  cannot  pay  it,  or  give  security  for  its  payment,  that  that  ^*  February,  1840* 

should  be  an  act  of  bankruptcy,  upon  which  the  debtor  should  be  adjudicated  a  bankrupt,  and 

at  the  same  time  that  the  debtor  should  be  allowed  to  say  I  am  unable  to  pay  everybody  20^. 

in  the  pound,  but  I  am  willing  to  yield  up  my  property  for  the  benefit  of  my  creditors  ? — I 

consider  that  that  would  be  advantageous,  and  I  think  that  any  lapse  of  time  after  notice  given 

to  the  bankrupt  under  such  circumstances,  opens  a  large  field  for  fraud  by  the  removal  of 

property,  and  the  abstraction  of  goods  and  money,  and  other  things.     The  smallest  possible 

time  should  elapse,  in  my  opinion,  between  the  determination  of  the  court  upon  the  subject, 

and  the  time  when  such  proceedings  as  the  court  may  think  necessary  to  adopt  take  place. 

2701.  The  proposition  is,  that  he  should  appear  within  24  hours  after  he  is  served  with  the 
notice? — I  think  diat  it  would  be  advantageous. 

2702.  Mr,  Commissioner  Law, — Do  I  understand  you  that  you  would  approve  of  com- 
mitting a  party  for  not  obeying  that  summons  before  be  had  been  ascertained  to  be  a  bank- 
rupt?— I  think  if  the  party  were  in  London  at  the  time  and  omitted  to  obey  that  summons  it 
should  be  considered  as  an  acquiescence  on  his  part. 

2703.  That  would  be  a  very  different  mode  of  proceeding  from  committing  him  for  not 
obeying  it  ?— My  only  reason  for  that  is,  that  I  should  object  to  a  committal  upon  a  mere 
summons;  if  I  should  adopt  it,  the  only  doubt  upon  my  mind  would  be  whether  24  hours 
would  be  quite  long  enough. 

2704.  Do  you  approve  of  any  person  whom  another  man  calls  his  debtor  being  compelled, 
upon  his  appearing,  to  submit  to  a  personal  examination  as  to  whether  he  owes  the  debt,  on 
the  peril  of  commitment  ?— Yes,  because  if  he  were  an  honest  man  he  would  not  deny  it,  and 
if  he  were  a  dishonst  man  he  would  deserve  punishment. 

2705.  Do  you  approve  of  the  proposition  that  the  commissioner  should  be  disabled  from 
inquiry  into  the  debt  preparatory  to  the  bankruptcy,  merely  because  the  debtor  denies  it? — 
Certainly  not. 

2706.  Do  you  not  think  it  quite  as  reasonable  that  he  should  inquire  into  a  debt  hearing 
both  sides,  as  that  he  should  do  it  as  he  now  does,  hearing  one  side  ? — Certainly,  I  have 
already  alluded  to  that. 

270/ .  You  do  not  approve  of  the  proceedings  stopping  altogether  on  the  denial  of  the  debt 
by  the  party  himself? — Certainly  not. 

2708.  Inasmuch  as  the  object  that  the  question,  proposed  endeavours  to  provide  for,  is  a  / 
compulsory  act  of  bankruptcy,  together  with  fair  notice  to  the  party  who  is  to  be  made 
bankrupt,  do  not  you  think  that  it  would  be  sufficient  that  the  evidence  of  the  creditor  should 
be  acted  upon  if  uncontradicted,  so  as  thereupon  to  proceed  to  a  bankruptcy  without,  at  the 
same  time,  punishine  the  debtor  for  not  aiding  in  making  that  bankruptcy? — I  should 
suggest  that  notice  £ould  be  given  to  the  party  proposed  to  be  made  bankrupt ;  that  if  he 
negkcted  to  attend  that  notice  it  should  be  in  the  power  of  the  court  to  adjudicate  in  his 
absence,  and  to  proceed  as  though  he  had  been  present. 

2709.  Then  is  there  soiy  necessity  to  add  to  that  power  the  power  of  punishing  him  at  the 
same  moment  for  not  assisting? — 1  should  say  not 

2710.  Do  you  think  that  tne  having  given  him  this  preliminary  opportunity  of  questioning 
the  proceeding  to  make  him  a  bankrupt  would  facilitate  another  object  which  is  thought  to 
be  desirable,  viz.,  the  certainty  and  conclusiveness  of  the  adjudication  afterwards  ? — I  should 
say  the  adjudication  should  be  conclusive,  because  he  has  had  the  opportunity  of  opposing  it, 
which  he  has  neglected  to  avail  himself  of.  That  i^  one  of  my  reasons  for  having  stated 
before  that  I  think  the  bankrupt  ought  to  be  permitted  to  attend  on  the  opening  of  the  fiat 
to  make  an  objection ;  and  that,  if  he  did  not  choose  to  attend,  it  should  be  final  and  con- 
clusive against  him. 

2711.  Do  you  think  it  desirable  that  not  only  the  fact  of  bankruptcy  should  be  made  a 
thing  certain  as  speedily  as  may  be,  but  that  the  date  of  the  bankruptcy  should  be  made  a 
thing  certain,  and  for  this  purpose  should  you  approve  of  the  adjudication  giving  a  date  to  the 
banfaruptcy  ? — Do  you  mean  that  to  apply  to  transactions  before  the  adjudication  between  the 
bankrupt  and  other  parties  ? 

2712.  My  own  meaning  is  this,  that  the  validity  or  invalidity  of  transactions  should  not 
always  be  open  to  question  upon  the  chance  of  showing  an  earlier  or  a  later  date  to  a  bank- 
ruptcy, but  that  the  adjudication  should  determine  the  date^of  the  bankruptcy,  and  therefore 
to  a  certain  extent  the  validity  of  transactions ;  but  that  the  law  should  also  provide  for  the 
▼alidity  or  invaUdity  of  transactions  by  other  tests  ? — It  is  a  difficult  question  to  answer  in 
my  opinion,  for  this  reason,  that  one  creditor  may  be  in  possession  of  an  act  of  bankruptcy 
which  may  not  be  known  to  others,  and  in  the  opening  of  the  fiat  an  act  of  bankruptcy  com- 
mitted previously  to  the  latter  transactions  of  the  bamcrupt,  before  he  was  made  so,  might  be 
disputed  on  the  ground  of  an  act  committed  before;  and  the  difficulty  would  be  this — If  it 
were  asked  whether  the  adjudication  is  to  be  the  date  from  which  all  previous  transactions 
are  to  be  regulated,  whether  bond  fide  or  not,  one  party  may  say,  I  know  he  conunitted  an 
act  of  bankruptcy  before  this.  It  would  alter,  as  I  conceive,  the  operation  of  the  law  as  it  now 
stands  with  reference  to  matters  in  business  transacted  with  a  trader  before  he  became  a 
bankrupt. 

27 IB.  I  presume  you  think  that  if  such  a  thing  is  possible  it  would  be  desirable  that  the 
date  of  a  bankruptcy  should  not  be  for  ever  a  doubtful  date  ? — I  should  say  it  would  be  most 
desirable. 

2714.  Do  you  think  that  provision  miirht  be  made  which  would  admit  of  a  man  being 
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£xaminationg.      always  deemed  to  have  become  bankrupt  from  the  date  of  the  first  notice  that  he  had  of  rtie 
t~J~"tt  proceedings  to  make  him  so,  leaving  the  vaUdity  or  invalidity  of  the  transactions  to  be 

Pollock  "'^     determined  by  other  tests  which  the  law  should  prescribe? — I  should  say  ves, 
jith  F  b  ifl40       2715.  Perhaps  you  think  it  would  be  difficult  to  make  such  definitions  f — I  think  it  would 

e  ruary,  .  ^^^^  ^  large  field  for  litigation,  but  I  am  of  opinion  that  the  bankruptcy  should  have  refer- 
ence to  the  time  when  the  party  is  first  called  before  the  court  on  the  question  of  bank- 
ruptcy. 

2716.  Can  you  suggest  any  mode  or  any  period  for  making  a  bankruptcy  conclusive  against 
other  parties  not  claiming;  under  the  bankrupt,  and  whose  rights  are  altered  by  the  fact  of  a 
bankruptcy  ? — My  attention  has  not  been  particularly  drawn  to  that  point,  but  I  think  that 
a  time  should  be  mentioned  beyond  which  the  bankruptcy  should  not  be  disputed.  What 
the  length  of  that  time  should  be,  would  depend  upon  the  parties  with  whom  the  bankrupt 
might  have  transacted  business.  Suppose  his  dealings  were  foreign,  parties  abroad  shouki 
have  a  convenient  time  to  come  in  should  they  be  disposed  to  dispute  it. 

2717.  Chairman. — Would  you  allow  the  bankruptcy  to  be  disputed  in  any  case  by  a 
person  whom  the  bankrupt  himself  if  solvent  might  have  sued? — Certainly  not. 

2718.  Mr.  ComnUssiofier  Law. — Does  anything  elise  occur  to  you  on  this  subject?— I 
should  wish  to  add  that  I  am  satisfied  that  many  parties  do  not  apply  to  the  Court  of  Bank- 
ruptcy for  relief  at  the  time  at  which  they  might  do  so,  in  consequence  of  a  supposed  Btigma 
attaching  to  the  name  of  bankrupt.  And  so  far  as  a  remedy  for  this  could  be  applied,  I 
would  suggest  in  the  first  place  to  change  the  title  of  the  court,  because  it  fixes  an  oppro- 
brious epithet  on  the  unfortunate  party  wno  seeks  protection  under  it  while  as  yet  imtieard. 
I  have  understood  it  has  been  proposed  that  the  court  should  be  called  a  *' Court  of  Com- 
merce,** and  so  far  as  promoting  its  respectability  that  title  might  be  donvenient.  But  this 
term  to  me  appears  inappropriate,  because,  where  commerce  ends,  the  business  of  this  court 
begins.  I  conceive  therefore  that  the  "  Court  of  Adjustment,"  or  the  "  Court  of  Distribu- 
tion," the  one  or  the  other,  would  be  more  appropriate,  not  only  as  a  title,  but,  if  imder 
proper  regulations  its  practice  corresponded  with  this  name,  it  would  prove  an  advantage  to 
the  country,  and  its  powers  might  be  usefully  and  more  frequently  applied  to  adjusting 
affiiirs  and  distributing  assets  while  property  remained,  not  only  in  ckses  of  insolvency  and 
delinquency,  but  even  where  solvency  is  douotful  and  claims  uncertain,  as  frequently  happens 
in  dissolutions  of  partnersliip  occasioned  by  death  or  unexpired  terms.  I  further  stiQuld 
suggest  that  this  court  should  afibrd  a  refuse  for  the  honest  but  unfortunate  debtor  who 
should,  upon  presenting  a  statement  of  his  affairs  to  the  court,  pray  for  "  a  decree  of  adjust- 
ment" or  distribution,  by  which  his  whole  estate  should  pass  imder  the  control  of  the  court  into 
the  possession  of  the  official  assignee  under  proper  regulations.  I  mean  that  there  should  be 
a  power  of  coming  to  the  court  m  the  nature  of  a  cessit)  bonorum,  which  be  would  probably 
do,  were  the  name  changed  from  "Bankruptcy"  to  "Distribution"  or  "Adjustment."  A 
trial  of  this  measure  might  be  made  and  confined  to  estates  showing  from  6s.  and  upwards^ 
but  it  should  be  stipulated  that  the  debtor'^s  discharge  from  all  liability  in  such  cases,  on 
making  a  full  disclosure,  should  be  awarded  by  the  court,  and  not  left  solely  to  the  discretion 
of  creditors,  whose  debts  may  be  accidentally  first  transactions,  and  who  may  have  looked 
to  a  preference  rather  than  an  equal  distribution.  But,  on  the  other  hand,  I  should  suggest, 
in  the  event  of  the  party  not  coming  voluntarily  to  the  court,  thiat  the  certificate  should  be  in 
the  power  of  the  commissioner  who  has  heard  tlie  case,  with  a  power  to  him  to  punish, 
as  is  now  possessed  by  the  Insolvent  Court,  by  imprisonment  in  case  of  fraud,  and  by 
withholding  the  certificate  for  improvidence  for  a  longer  or  shorter  period  as  the  court  may 
deem  proper.  My  reason  for  so  stating  is,  that  from  the  experience  1  have  had  ^and  which 
has  been  rather  large)  in  procuring  certificates  for  parties,  I  know  that  the  most  captious 
objections  are  frequently  made  against  bankrupts,  and  in  many  instances  refiisal  to  sign -has 
been  coupled  with  a  recommendation  that  money  should  be  given  for  the  purpose  of  obtaining 
that  signature,  and  the  bankrupt  is  called  upon  to  commit  perjury  in  order  to  obtain  the 
certificate.  In  many  instances  I  have  known  the  signature  refused  because  the  creditor 
applied  to  for  his  signature  has  been  under  obligations  to  the  principal  creditor.  In  some 
trades  they  are  guided  by  the  signature  of  one  in  the  trade,  and  the  answer  given  is,  if  Mr. 
So-and-So  will  sign  I  will,  without  at  all  entering  into  the  merita  of  the  question ;  and  since 
the  appointment  of  official  assignees  in  the  Court  of  Bankruptcy,  I  am  inclined  to  believe 
that  the  circumstances  of  the  bankrupt  are  less  known  to  the  trade  assignee  than  they  used  to 
be  formerly,  in  consequence  of  the  entire  control  and  management  of  the  estate  devolving 
upon  the  official  assignee.  I  should  propose,  if  the  power  be  given  to  the  court  to  grant  the 
certificate,  and  the  court  should  think  proper  to  delay  that  certificate,  or  to  punish  me  bank- 
rupt, that  it  should  be  advei-tised  as  the  case  may  be  in  the  Gazette,  or  in  the  public 
papers,  in  order  to  show  that  the  debtor  has  not  passed  that  examination  which  he  ought  to 
have  done,  and  that  the  world  may  be  guided  in  future  as  to  how  he  ought  to  be  trust^.  I 
should  further  propose  that  whenever  a  bankrupt  applies  to  the  court  for  his  certificate  he 
should  give  a  notice  to  every  creditor  of  his  intention  so  to  apply,  and  the  time  when,  as 
is  the  practice  in  the  Insolvent  Court  when  an  insolvent  applies  for.  his  discharge,  in  order 
that  the  creditor  may  have  everj'  opportunity  of  opposing  the  granting  of  it  should  there  be 
any  ground  for  so  doing ;  but  I  would  never  leave  it  to  the  caprice  of  every  creditor,  each 
man  being  the  judge  and  jury  in  his  own  case ;  that  I  think  is  wrong,  and  (as  I  think  I 
before  said)  I  would  never  shut  a  man  out  from  all  hope,  having  heard  it  stated  frequently 
by  creditors  that  they  never  would  sign  a  man's  certificate. 

2719.  Do  you  think  that  the  effisct  of  the  want  of  a  certificate  ought  to  be  such  as  it  is 
now— <lo  you  think  that  a  man  who  has  not  got  his  certificate  should  be  for  ever  liable  to 
have  any  little  property  that  he  may  have  in  his  possession  seized  as  the  property  of  the 
assignees,  and  that  it  should  actually  vest  in  them  ?— *I  think  it  should  not,  and  fbr  that 
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reason  I  ha?e  suggested  that  it  should  never  be  in  the  power  of  the  creditors  to  keep  a  man       Examinatioiis*  ^ 

in  continual  embarrassment  and  uncertainty^  but  that  the  court  should  commensurate  the  

punishment  to  the  bankrupt  for  what  he  has  already  done — ^but  I  do  not  think  that  his  future     ^^*  •^^^"  Hemy  * 
property  should  be  subject  in  any  way  to  the  payment  of  by-gone  debts.  Pollock. 

2720.  But  apart  from  other  considerations,  do  you  think  that  an  uncertified  bankrupt  is  in  ^^^  February,  1840. 
a  wrong  state  altogether,  as  being  incapable  of  safely  owning  the  smallest  article  of  property  ? 

— I  do  most  decidedly ;  difficulties  from  this  cause,  sometimes  arise  in  the  purchase  and  sale  of 
estates,  with  respect  to  the  title.  A  man  for  instance  may  be  bankrupt,  and  he  may  live  for 
some  years  afterwards  without  a  certificate — he  may  have  acquired  subsequent  property — that 
property  might  descend  to  his  son,  who  is  in  the  enjoyment  of  it,  the  creditors  might  discover 
that  the  father  had  never  obtained  his  certificate,  and  might,  perhaps,  take  away  that  pro- 
perty, the  son  having  no  right  to  inherit  it,  and  it  would  be  making  endless  disturbances  in 
property  and  expectation.  I  should  say,  where  a  man  fails,  take  his  property  to  satify  his 
creditors ;  if  he  has  none,  give  him  his  liberty,  and  let  him  go.  If  he  has  done  wrong,  punish 
him.  If  he  has  acted  fairly,  as  between  debtor  and  creditor,  give  him  that  protection  which,  I 
am  quite  sure,  was  intended  by  the  Legislature  originally  when  a  man  surrendered  all  that 
he  possessed. 

2721.  While  you  think  the  future  property  ought  not  ipso  facto  to  vest  in  the  assignees, 
do  you  think  in  the  case  of  uncertified  bankrupts,  there  should  be  no  tribunal  that  could 
exercise  in  any  case  a  power  over  his  future  property,  to  make  him  pay  the  debts  of  the  bank- 
ruptcy ? — Never  to  the  prejudice  of  parties  who  have  given  him  credit  subsequently. 

2722.  My  question  is  asked  as  between  the  debtor  and  the  creditor  under  the  bankruptcy ;  for 
instance,  you  are  aware  of  the  principle  of  the  law,  concerning  insolvent  debtors  on  that  head, 
namely,  that  future  property  may  be  made  available,  if  the  party  has  the  ability  to  pay,  which 
is  construed  to  mean,  if  he  has  a  clear  surplus,  after  relieving  all  subsequent  encumbrances? 
—I  should  be  disposed  to  say  not.  I  should  give  the  man  his  subsequently  acquired  property 
as  his  own,  provided  he  had  obtained  his  certificate,  or  else  you  are  putting  a  fetter  interminably 
almost  upon  the  future  exertions  of  a  debtor,  who  has,  up  to  the  time  of  his  failure,  acted 
correctly. 

2723.  Would  you  protect  an  uncertificated  bankrupt  from  arrest  ? — Most  decidedly  from 
arrest,  in  respect  of  any  previous  debt  incurred. 

2724.  In  respect  of  all  debts  under  the  bankruptcy  ? — Certainly — because,  as  I  before 
stated,  the  moment  an  adjudication  takes  place,  and  the  messenger  is  put  in  possession  of  the 
property,  tlie  debtor  should  have  his  liberty,  on  a  certificate  from  the  commissioner  that  he 
is  a  bankrupt. 

2725.  Would  you  at  any  time,  or  in  any  case,  allow  an  uncertificated  bankrupt  to  possess 
property  that  should  be  altogether  out.  of  the  reach  of  the  law,  or  the  discretion  of  any  court  ? 
— Certainly  not,  presuming  that  he  would  get  his  certificate  after  a  certain  period  had  elapsed, 
such  period  being  in  the  discretion  of  the  court. 

2726.  Would  you  compel  the  court. to  give  every  man  a  certificate  within  some  given 
period? — I  would,  unless  the  fraud  was  so  manifest  as  to  justify  his  prosecution,  either  for 
embezzlement  or  concealment,  or  making  away  with  the  property. 

2727.  Do  you  mean  that  the  perpetual  want  of  a  certificate  should  only  follow  an  actual 
criminal  prosecution? — No,  but  that  the  court  should  judge  whether  the  offence  committed  by 
the  bankrupt  was  such  as  would,  in  the  event  of  his  being  prosecuted,  lead  to  a  conviction. 

2728.  Then  you  would  give,  in  certain  cases,  the  commissioner  of  bankruptcy  the  power 
to  withhold  a  certificate  for  ever  ? — In  the  case  I  just  mentioned,  I  should. 

2729.  Except  in  cases  such  as  you  speak  of^  where  the  commissioner  could  certify  the  party 
to  be  fit  for  a  criminal  prosecution,  you  would  give  every  man  a  certificate  within  some  pre- 
scribed period  ? — I  would. 

2730.  What  period? — Greater  or  less,  according  to  the  circumstances. 

2731.  What  is  the  maximum  of  time  that  has  occurred  to  you  within  which  every  such 
party  should  have  a  certificate? — I  should  say  within  eight  months.  I  propose  to  delay  the 
certificate  on  the  ground  of  extravagance.  I  should  suggest  that  the  court  should  have  the 
power  of  committing  for  imprisonment  for  a  period  of  12  months  in  cases  of  fraud,  or  any  less 
time  that  they  may  think  proper. 

2732.  Suppose  then  a  large  number  of  banknipts  who  neither  came  within  this  severe 
penalty  that  you  are  alluding  to,  nor  within  the  full  indulgence  of  a  certificate,  should  be 
kept  out  of  their  certificate  for  eight,  ten,  or  twelve  months,  what  do  you  contemplate  as  the 
disadvantage  under* which  they  would  labour  during  that  period? — That  the  publication  of 
the  punishment,  which  would  find  its  way  through  all  the  newspapers  from  the  Gazette, 
would  be  a  caution  to  parties  against  giving  him  credit,  till  that  time  had  expired,  and  it 
would  be  a  warning  for  the  future.  Where  a  man  has  acted  correctly,  he  would  obtain  his 
certificate  from  the  court  at  once,  and  there  would  be  no  stigma  attached  to  him,  but  where 
he  has  received  the  punishment,  the  creditor  would  immediately  perceive  that  his  transactions 
under  his  bankruptcy,  had  not  been  correct. 

2733.  Then  you  do  not  rely  upon  the  advantage  to  creditors  in  respect  of  the  foture  pro- 
perty as  one  of  the  consequences  of  the  want  of  a  certificate  ? — No,  I  do  not. 

2734.  You  rely  upon  the  penalty  and  the  loss  of  character  ?— Yes ;  the  loss  of  character 
would  be  the  principal  thing.  It  is  avoided  in  many  instances  now  by  parties  who  are  dis- 
charged under  the  Insolvent  Act  carrying  on  business  under  other  names.  I  know  of  an 
instance  in  bankruptcy  where  the  certificate  had  been  delayed  for  nearly  three  years ;  the  man 
carried  on  his  business  under  the  name  of  his  daughter,  and  everything  was  bought  and  sold 
in  her  name.  He  at  length  obtained  his  certificate,  and  went  into  business  as  though  nothing 
bad  occurred. 

2735.  Though  the  severity  of  the  bankrupt  law  may  induce  such  a  deception,  there  any 
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thing  in  the  insolvent  debtors'  law  which  should  not  make  it  equally  reasonable  ? — ^Tbe  dif- 
ficulty of  proof  that  the  property  belongs  to  the  insolvent  or  bankrupt^  because  care  is  always 
taken  under  those  circumstances  to  provide  against  the  possibiUty,  as  far  as  may  be,  of 
disclosure. 

2736.  You  speak  of  an  insolvent  or  a  bankrupt  on  this  subject  in  the  same  terms? — Pre- 
suming the  bankrupt  to  be  uncertificated. 

2787.  You  are  aware  that  an  uncertificated  bankrupt  is  liable  to  have  his  property  seized 
at  any  moment  by  the  assignee  asking  leave  of  nobody,  but  that  the  insolvent  debtor  is  in  no 
such  danger  ? — In  the  case  of  a  bankruptcy,  the  messenger  would  not  act  upon  the  original 
warrant,  but  he  would  require  a  fresh  warrant  from  the  court,  upon  an  afiSdavit  alleging  that 
the  bankrupt  was  uncertificated,  and  that  he  was  then  possessed  of  property  available  to  the 
payment  of  his  former  debts,  in  the  same  way  as  an  application,  I  believe,  is  made  to  the  In- 
solvent Court  for  permission  to  seize. 

2738.  Do  you  not  admit  the  distinction  between  the  two  cases? — ^They  are  both  equally 
liable  to  be  taken. 

2739.  Does  not  the  property,  ipso  facto,  belong  to  the  assignee  in  the  one  case  and  not  in 
the  other  ? — Yes;  but  they  would  not  venture  to  seize  it  without  a  fresh  warrant.  The  mes- 
senger always  takes  possession. 

2740.  Then  you  do  not  recognize  a  difference  in  the  danger  of  trading  between  the  one  case 
and  the  other? — No,  I  do  not. 

2741.  Do  you  know  any  instance  of  an  insolvent  debtor  who  set  up  a  shop  and  was  going 
oh  in  the  usual  way  of  trade,  whose  shop  was  broken  up  through  an  application  to  the  Insol- 
vent Debtors*  Court  ? — I  have  had  no  practice  in  that  court  I  have  thrown  a  few  hints 
together  here,  if  you  will  allow  me  to  read  them,  as  to  the  comparative  practice  of  the  Court 
of  Insolvent  Debtors  and  the  Court  of  Bankruptcy.  Although  no  one  can  for  a  moment 
question  the  superiority  of  the  Bankruptcy  Court  in  cases  of  insolvency,  and  that  it  would  be 
highly  desirable  to  blend  and  simplify  the  practice  of  these  courts  upon  a  comprehensive  plan, 
vet  it  must  be  remembered  that  the  cases  which  present  themselves  to  these  courts  respectively 
nave  a  wide  distinction ;  and  that,  while  bankruptcy  is  intended  to  afford  privilege  and  protec- 
tion to  the  unfortunate  debtor,  who  must  unavoidably  contract  debts  connected  with  his  trade, 
the  placeman  or  idler,  unconnected  with  trade,  is  not  only  unworthy  of  the  same  consideration, 
but  entitled  to  punishment,  for  exceeding  his  income  and  contracting  debts  without  a  proba- 
bility of  payment.  Also,  the  peculiar  functions  of  this  court,  nstmely,  the  collection  and  dis- 
tribution of  assets  to  the  just  clainmnts,  become  neutralized  and  inactive  where  no  assets 
appear.  If,  then,  the  advantages  of  combining  the  laws  relating  to  insolvents  in  one  court  and 
under  one  system  can  be  conferred  on  the  community  at  large,  mere  must  still  be  a  division  of 
the  two  branches,  a  civil  and  a  criminal  jurisdiction,  to  meet  the  cases  so  different  in  their 
nature.  It  has  been  suggested  that,  even  as  the  institution  exists  at  present,  a  branch  of  the 
Bankruptcy  Court  might  be  usefully  set  apart,  consisting  of  (say)  two  commissioners  and  twe 
official  assignees,  or  more,  upon  stipulated  salaries,  to  whom  cases  (where  no  assets  appear) 
might  be  referred,  to  search  for  property,  and  to  treat  as  the  cases  may  deserve.  It  is  well 
known  that  the  trading  community  never  expect  a  dividend  (at  least  a  very  trifling  one)  from 
any  who  comes  before  the  Insolvent  Court,  but  abandon  it  in  despair;  and  it  is  one  of  the 
greatest  anomalies  that  persons  are  frequently  passing  the  two  courts  at  one  and  the  same 
time,  and,  from  the  difference  in  the  forms  required,  rendering  two  accounts  unlike  to  each 
other.  I  have  had  placed  in  my  hands  a  short  analysis  of  three  hundred  bankruptcies  which 
have  occurred  in  the  last  six  years,  with  the  rates  of  dividends. 

2742.  Mr,  Ha'wes, — Is  that  derived  from  any  official  or  public  documents  ? — It  is  not ; 
but  from  an  accurate  collection  of  those  cases  made  by  the  party  who  put  them  into  my  hands. 
I  requested  that  he  would  prepare  such  an  analysis  for  me,  if  he  could  do  so.  It  is  a  gentle- 
man of  the  name  of  Wryghte,  an  accountant,  who  has  devoted  much  attention  and  industry 
to  this  subject. 

2743.  Mr,  CommiMsioner  Law, — ^Are  they  selected  cases  ? — ^They  are  taken  indiscrimi- 
nately. 

2744.  Mr.  Hawes. — ^They  are  taken  as  they  appear  in  the  Gazette? — No;  they  are  cases 
in  which  the  party  who  prepared  this  analysis  has  been  personally  engaged,  and,  therefore,  he 
knew  the  working  of  the  system  from  beginning  to  end,  so  far  as  the  dividends  took  place 
under  the  different  bankruptcies. 

AvBRAGE  of  Dividends  under  London  Bankruptcies,  promiscuously  taken  from  the  Observation  and 

Experience  of  Six  Years. 

Rata  of  Dhridends.  Number  of  Bmnkruptcies. 

Under  2s.  6d.                       in  the  Pound 105 

Above  2s,  6d.  and  nnder  5s.           , ,  70 

»,     5«.               ,,        7t.  6if.     ,,  57 

,,     7s,6d.         ,,         lOs.         ,,  40 

,,     10«.              ,,         I2s.6d.  ,,  17 

,,     I2s.6d.       ,,         15*.         ,,  9 

,»      15*.                                       ,,  • 2 

Total 300 

Average  of  Dividends,  As,  9id.  in  the  Pound. 

This  is  sufficiently  accurate  to  show  that  the  greater  proportion  of  bankruptcies  are  those 
which  produce  the  small  dividends ;  and  the  observation  I  should  make  upon  this  is,  that  the 
number  of  small  dividends  is  attributable,  in  a  great  measure,  to  the  stigma  which  attaches  to 
the  word  "  bankruptcy." 
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2745.  That  is  to  say,  that  parties  avoid  the  Court  of  Bankruptcy  ? — Yes ;  from  the  stigma       ExanunatioBf. 
attaching  to  it :  and  they  resort  to  it  at  the  last  extremity,  as  the  means  of  release  only  from  — 

an  exhausted  estate;  they  drive  the  matter  oflF, providing  for  their  necessities  from  day  to. day     Mr.  JohnHeafy J 
at  any  8acri6ce,  in  a  sort  of  voluntary  ignorance  of  their  real  situation,  in  the  hope  tbott  some     .  p  v^ 
favourable  opportunity  of  escape  may  arise  from  what  they  consider  the  severest  extremity  of        February,  IMO. 
the  law,  viz.,  bankruptcy,  till  the  crisis  arrives,  when,  upon  winding  up  the  account  for  the 
first  time,  it  is  discovered  that  so  small  a  dividend  is  the  result ;  and  that  was  the  cause  of  my 
suggesting  that  the  court  should  be  called  the  *^  Court  of  Adjustment,"  or  "  Distribution," 
instead  of  the  Court  of  Bankruptcy,  and  that  an  honest  but  embarrassed  trader  shoidd  be  in- 
vited rather  than  coerced  to  avail  himself  of  its  protection. 

2746.  Mr.  Commissioner  Law. — In  those  cases  on  the  list  which  you  have  just  quoted, 
where  the  dividend  is  very  small,  is  it  the  case  that  there  was  a  previous  assignment  in  trust  for 
creditors  ? — I  believe  not. 

2747.  If  the  cause  of  the  smallness  of  the  dividend  was  that  cause  which  you  have  men- 
tioned, namely,  the  objection  to  the  name  of  bankrupt,  is  it  not  probable  that,  during  the  pre- 
ceding difficulties,  there  would  have  been  some  such  process  ? — No ;  there  would  have  been  a 
larger  dividend  created ;  because  a  man  would  have  come  more  readily  to  the  court  if  no 
stigma  attached  to  him ;  he  would  have  come  before  his  estate  was  so  far  exhausted  by  law 
charges  and  expedients  for  delay,  as  to  pay  only  one-eighth  of  hb  debts. 

2748.  Is  it  not  singular  that  parties  in  such  cases  should  not  have  attempted  to  make  ar- 
rangements with  their  creditors  ? — It  frequently  happens  that  arrangements  are  not  made 
from  the  creditors  not  believing  the  statement  of  the  party  who  offers  so  small  a  dividend ;  but 
if  the  party  had  a  power  of  coming  to  the  court  and  surrendering  his  property,  and  stating 
"  here  is  all  I  am  possessed  of,  give  me  my  liberty,  discharge  me  from  my  debts,  and  distri- 
bute my  assets  among  my  creditors,'*  I  apprehend  you  would  find  that  the  dividend  payable 
under  distributive  estates  would  be  much  larger  than  under  estates  of  bankrupts. 

2749.  Mr.  Hatoes. — Over  what  period  of  time  do  those  cases  extend  ? — Over  the  last  six 
years,  taking  about  one  a-week. 

2750.  Csui  you  state  what  proportion  there  are  of  friendly  and  hostile  acts  of  bankruptcy  ? 
— I  cannot. 

2751.  Mr.  Commissioner  Law. — Whatever  name  be  given  to  the  debtor,  do  you  not  think 
it  right  that  there  should  be  a  notice  in  the  Gazette  of  the  proceeding  by  the  court  ?— -Most 
decidedly,  in  order  to  liable  the  creditors  to  come  in  and  substantiate  their  claims. 

2752.  Though  you  changed  the  word  **  bankrupt'*  into  some  other  word,  do  you  not  think 
the  appearing  in  the  Gazette  would  be  equally  unpalatable  F — I  do  not  see  any  other  mode 
of  giving  publicity  to  the  creditors. 

2753.  If  he  is  still  to  be  advertised  in  the  Grazette,  do  not  you  think  the  process  would  .,.^ 
be  equally  unpalatable,  though  the  word  '*  bankrupt"  was  changed  into  some  other  word  ?-^I 

think  not,  because  at  present  it  appears  in  the  paper,  *^  Bankruptcy  Court,"  whereas  if  it 
appeared  "  Court  of  Commerce,"  or  "  Court  of  Adjustment,"  or  "  Court  of  Distribution,"  it 
does  not  carry  the  same  appearance  with  it,  and  the  trader  would  not  in  that  case  be  so 
reluctant  to  have  his  name  appear  in  public.  Such  a  court  might  also  be  resorted  to  by 
parties  whose  insolvency  was  doubtful,  and  might  be  merely  a  wind  up  of  their  affairs  under 
legal  authority,  as  in  the  Court  of  Chancery. 

2754.  Then  you  would  give  the  party  no  name  ? — I  should  say,  the  affairs  of  a  trader 
under  a  decree  of  adjustment  or  distribution  awarded  or  issued  by  the  court. 

2755.  Do  you  think  all  persons  would  express  themselves  with  that  periphrasis  ;  do  not 
you  think  that  if  you  abolish  one  name  they  would  invent  another  ? — ^That  might  be — because 
even  in  all  cases  of  bankruptcy  a  man  is  not  generally  designated  ^'  bankrupt ;"  it  is  stated 
that  he  has  "  failed"  as  a  milder  term. 

2756.  Mr.  Hawes. — Do  not  you  think  the  degradation  consists  rather  in  the  publicity 
attending  the  Court  of  Bankruptcy  or  Insolvency  ? — ^Tbat  is  a  question  difficult  to  answer,  for 
this  reason,  there  are  many  honest  bankrupts,  and  a  great  many  dishonest ;  and  I  do  not  see 
how  you  could  draw  the  distinction  as  to  publicity.  In  a  dishonest  case,  I  do  not  think  it 
could  be  made  too  public.  I  cannot  devise  any  mode  at  present  in  which  you  can  make  a 
distinction  in  that  respect  between  the  honest  and  the  dishonest  party. 

2757.  You  wish  pubhcity  to  attach  to  every  act  of  insolvency  ? — Publicity  only  for  the 
sake  of  giving  the  creditors  the  power  of  coming  in. 

2758.  Every  insolvent  who  should  hereafter  come  within  the  jurisdiction  of  this  new  court, 
you  would  wish,  of  course,  should  in  some  way  be  subject  to  pubUc  notification  ? — I  should 
say,  yes, 

2759.  Would  not  then  the  public  notification  be  a  stigma,  and  not  the  insolvency  simply  ? 
— Perhaps  it  might ;  but  I  do  not  see  how  it  could  be  avoided,  unless  by  a  division  of  the 
courts.  Supposing  there  were  a  division,  as  I  have  already  stated,  that  one  should  be  called 
the  Court  of  Commerce,  or  the  Court  of  Distribution,  and  the  other  the  Criminal  Court  for 
the  punishment  of  those  who  had  squandered  away  their  property,  transferring  parties  to  the 
Criminal  Court  would  be  a  stigma  which  the  others  would  not  undergo. 

2760.  All  other  things  being  the  same,  do  you  think  there  is  any  moral  distinction  between 
a  man  who  has  compounded  with  his  creditors,  the  composition  not  being  known  to  the  world, 
and  a  man  who  is  declared  a  bankrupt,  and  who  has  become  published  to  the  world  as  a  bank- 
rupt ? — ^There  is  not  much  moral  difference,  but  materially  so  as  it  affects  the  debtor  in  the 
estimation  of  his  fellow  traders. 

2761.  Mr.  Commissioner  Law. — Do  not  jou  think  the  best  way  to  prevent  the  stigma,  if 
possible,  would  be  to  keep  up  the  distinction  between  the  honest  bankrupt  and  dishonest? — 
Most  unquestionably,  if  it  were  possible  to  take  those  cases  on  one  side  of  the  court  which 
Attended  to  criminal  acts  on  the  part  of  the  insolvent   I  should  proclaim  him  as  being  called 
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Examinations,      up,  and  then  in  the  other  court  it  would  be  soon  knoim  that  any  party  appearing  there  was 
—  merely  an  unfortunate  man ;  but  transferring  a  party  to  the  Criminal  Court  woidd  imply 

*^*PoH*  ^^^     ^^^^^  ^^^  ^  stigma  upon  his  conduct 

♦KF  K   ^^  2762.  Do  not  you  think  that  one  very  good  way  of  effecting  that,  namely,  securing  the 

4th  February,  1840.  distinction  between  the  honest  bankrupt  and  the  dishonest  bankrupt,  would  be  to  make  the 

obtaining  a  certificate  more  difficult,  and  therefore  more  honourable  ? — I  do. 

2763.  Mr,  Howes. — Is  it  not  the  interest  of  the  public  that  every  insolvent  claiming  the 
benefit  of  the  law  should  be  notified  to  the  world? — I  think  so;  but  at  the  same  time  I  think 
if  there  were  any  mode  of  pointing  out  publicly  a  distinction  between  the  honest  and  dishonest 
man  by  the  dishonest  being  transferred  to  one  branch  of  the  court,  and  the  honest  man  kept 
in  the  other,  it  would  not  deter  parties  from  coming  forward  and  undergoing  that  investiga- 
tion into  their  affairs  which  they  undergo  in  the  Court  of  Bankruptcy. 

2764.  Could  or  could  not  that  be  accomplished  by  the  decision  of  the  judge  being  incor- 
porated with  the  certificate,  assuming  that  the  judge  were  the  sole  party  to  grant  the  certi- 
ficate?— I  believe  I  have  stated  already  that  I  think  there  should  be  a  power  in  the  court  to 
award  punishment  by  a  delay  of  the  certificate  for  misconduct,  and  that  that  punishment 
should  be  advertised  in  the  Gazette,  and  it  would  naturally  find  its  way  into  the  news^ 
papers.  If  the  punishment  for  fraud  were  followed  up  by  imprisonment,  which  I  should 
humbly  submit  tnat  the  court  should  have  the  power  of  inflicting  in  case  of  fraud,  that  should 
appear ;  and,  on  the  other  hand,  it  should  appear  that  the  certificate  is  granted  forthwith 
should  the  court  be  of  opinion  that  the  party  is  entitled  to  it,  and  I  think  that  would  be  a 
sufficient  notification  to  the  world  that  the  man  had  acted  honestly. 

2765.  Do  you  think  that  imprisonment  should  be  preliminary  to  the  adjustment  of  any 
insolvent's  estate?— On  the  contrary,  I  think  that  immediately  the  step  is  taken  to  declare 
him  insolvent  before  the  court,  if  in  custody,  he  should  have  his  liberty  immediately  the  mes- 
senger takes  possession,  or  that  he  should  be  allowed  to  come  out  on  bail  notwithstanding  he 
is  in  execution. 

2766.  Chairman, — Have  you  said  anything  in  regard  to  the  jurisdiction  of  the  court, 
whether  you  think  the  Courts  of  Commissioners  ought  to  have  jurisdiction  in  the  first  instance 
in  all  matters  of  bankruptcy? — From  the  few  instances  that  have  come  under  my  knowledge 
of  cases  in  the  country,  I  have  observed  that  they  have  not  been  productive  to  anything  like 
the  degree  that  the  estates  managed  in  London  have  been.  One  instance  I  will  aUude  to  of 
a  man  whose  case  came  before  me;  he  was  a  bankrupt  14  years  ago;  he  never  passed  his 
examination ;  he  had  a  surplus  of  some  hundreds  of  pounds  beyond  the  amount  of  his  debts. 
He  was  made  banknipt  in  the  country ;  there  were  various  examinations ;  he  objected  to  the 
commission  issuing  on  the  plea  that  he  had  30^.  in  the  pound ;  the  whole  of  the  estate  went 
away  in  litigation  upon  whether  he  was  bankrupt  or  not,  and  the  creditors  never  had  a  shil- 
ling ;  the  name  of  the  case  I  can  at  any  time  furnish. 

§767.  Do  you  think  it  would  be  desirable  to  have  commissioners  throughout  England  to 
administer  the  Bainkrupt  Law? — I  should  say  so,  decidedly.  I  have  not  considered  the 
auestion  very  much,  but  I  should  say  that  when  a  majority  of  the  creditors  reside  in  London 
the  fiat  should  be  opened  there. 

2768.  Can  you  form  any  opinion  of  what  proportion  of  fiats  are  issued  for  the  benefit  of  the 
bankrupt,  and  at  his  request  r — I  have  no  means  of  forming  that  opinion. 

2769.  Do  you  think  the  Commissioners  of  the  Court  of  Bankruptcy  should  have  the 
power  of  committing  for  contempt,  in  the  same  way  as  other  courts  have  ? — I  am  of  opinion 
that  they  should  have  the  power  of  committing  for  contempt*  but  that  power  I  think  should 
be  defined. 

2770.  Mr.  Haves. — ^That  is  to  say,  you  would  define  in  what  contempt  consisted? — 
Certainly. 

2771.  Would  that  not  be  rather  a  difficult  undertaking? — I  should  be  perfectly  content  to 
leave  the  power  in  the  hands  of  the  commissioners  who  are  at  present  commissioners  of  the 
court ;  but  I  should  pause  in  ^nting  the  very  extensive  power,  which  I  know  th^t  would  be, 
to  parties  who  might  be  placed  there  hereafter. 

2772.  Why  should  you  hesitate  to  entrust  the  commissioners,  when  you  entrust  the  chair- 
man of  every  quarter  sessions  throughout  the  country  with  that  precise  power;  and  when  yon 
find,  from  experience,  that  it  is  a  power  not  only  not  abused,  but  scarcely  ever  exercised? — I 
should  have  no  objection  to  give  the  commissioners  the  power  to  commit  for  contempt,  but,  if 
I  could,  I  should  rather  have  it  defined. 

2773.  Chairman, — You  are  aware  that  the  commissioners  frequently  have  to  do  with  very 
angry  and  fraudulent  debtors — and  if  they  do  not  interfere  personally,  or  by  their  oflScers,  nobody 
wifl — ^bankruptcies  being  only  for  the  benefit  of  the  bankrupt. — Do  you  think  any  commis- 
sioner will  personally  interfere  if  he  is  liable  to  be  insulted  in  so  interfering  ?•— I  should  cer- 
tainly give  a  power  to  the  commissioner  to  punish  in  that  case. 

2/74.  Mr,  Hawes, — Do  not  you  think  it  is  a  power  peculiarly  necessary  in  the  Court  of 
Bankruptcy  ? — From  the  nature  of  the  business  I  should  say  it  was.  I  have  been  present  on 
many  occasions  when  I  have  heard  language,  and  seen  conduct,  that  would  have  perfectly 
justified  the  commissioner  in  sending  the  man  into  custody ;  it  was  conduct  personally  and 
grossly  offensive  to  the  commissioner  and  to  the  ofiScer  under  him. 

2775.  Mr,  Commissioner  Fonblanque, — Does  that  also  sometimes  apply  to  obstructions  to 
suitors  of  the  court,  such  as  threatening  witnesses  ? — I  never  saw  that — ^it  never  came  under 
my  observation ;  but  I  think  it  should  extend  to  that  if  it  took  place. 

2776.  Mr,  Hawes, — If  shorn  of  that  power,  has  the  court  any  means  of  maintaining  its 
authority  ? — I  think  not. 

2777.  Mr.  Commissioner  Fonblanque. — ^You  were  asked  whether  the  courts  should  not 
have  the  power  now  possessed  by  the  Court  of  Review,  sul^ect  to  appeal, — ^you  applied  your* 
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self  to  the  country  only  in  your  former  answer — is  it  your  opinion  that  the  court  should  have 
all  the  powers  now  exercbed  by  the  Court  of  Review,  subject  to  appeal,  such  as  removing 
assignees,  enlarging  time  for  examination,  taking  at  once  equitable  mortgages,  the  allowance 
of  the  ceiiificate,  taking  evidence,  enlarging  time  for  surrender,  and  other  matters,  on  some  of 
which  formal  petitions  are  necessary  to  the  Court  of  Review,  on  others  of  which  there  may  be 
discussion  ? — 1  should  give  that  power  to  commissioners,  subject  to  appeal.  My  reason  for 
doing  so  is  on  account  of  the  great  expense  that  is  entailed  upon  the  suitors,  who  are  obliged 
to  go  to  the  Court  of  Review.  One  instance  I  will  allude  to  in  respect  of  certificate.  I  obtained 
the  certificate  of  a  bankrupt  some  years  since;  a  petition  was  presented  against  it;  the  peti- 
tion was  three  days  being  heard ;  it  was  ultimately  dismissed  with  costs ;  the  petitioner  ran 
away,  and  the  bankrupt  had  to  pay  me  somewhere  about  50/. 

2778.  Mr.  Commissioner  Law. — Have  you  anything  to  suggest  on  the  subject  of  trust- 
deeds  for  the  benefit  of  creditors  ? — I  have  a  very  great  objection  to  compositions,  because,  in 
nine  cases  out  of  ten,  I  am  quite  sure  that  a  preference  is  given  to  one  party  over  another  to 
induce  him  to  sign, 

2779.  Do  you  think  that  any  scheme  could  be  devised  for  transferring  the  management  of 
estates  under  trust-deeds  into  the  Court  of  Commissioners  of  Bankruptcy,  on  the  application 
of  parties  interested  ? — 1  should  say  that  a  man  who  was  desirous  of  making  a  surrender  of 
his  property  to  trustees,  should  be  at  liberty  at  once  to  come  to  the  court,  make  a  declaration 
that  he  is  unable  to  pay  his  creditors,  then  make  a  transfer  of  bis  property  under  the  sanctioiv 
of  the  court,  placing  it  under  the  control  of  one  of  the  official  assignees. 

2780.  The  question  supposes  that  both  the  debtor  and  creditor  will  frequently  endeavour 
to  make  an  arrangement  without  the  intervention  of  the  Court  of  Bankruptcy ;  and  whether 
you  think  any  scheme  could  be  devised  for  giving  to  those  cases  the  aid  of  tne  Court  of  Bank- 
ruptcy, in  a  subsequent  period,  when,  either  from  difficulties  arisipg,  as,  for  instance,  in  ascer- 
taining the  debts,  or,  perhaps,  from  the  insufficient  superintendence  of  the  trust  on  the  part  of 
those  who  have  undertaken  it,  it  may  be  found  convenient  to  require  such  assistance, — could 
that  be  done  without  beginning  de  novo  ? — I  am  not  prepared  to  answer  that  question. 

2781.  Are  you  aware  that  a  great  deal  of  business  is  done  now  in  the  city  in  cases  of  insol- 
vent traders  without  having  recourse  to  the  Court  of  Bankruptcy  ? — I  should  think  many  a 
man  would  prefer  an  assignment  to  avoid  exposure  to  the  world,  and  there  are  no  means  of 
ascertaining  whether  he  has  ever  compounded  or  not,  or  made  an  assignment,  because  there 
is  no  register. 

2782.  Is  there  not  another  reason  in  the  either  actual  or  supposed  expense  of  proceeding  in 
bankruptcy  which  makes  parties  endeavour  to  settle  their  difficulties  without  it?— That  varies 
very  much  indeed ;  the  expense  of  getting  the  trust-deed  signed,  of  course,  is  in  proportion  to 
the  number  of  creditors.  In  the  bankruptcy  there  would  be  no  difference  as  to  the  expense 
from  the  number  of  creditors,  but  in  the  trust-deed  there  is. 

2783.  Do  not  you  believe  that  the  notion  of  the  expense  of  bankruptcies  induces  parties  to 
strive  to  avoid  them  ? — I  think  it  does  sometimes,  but  I  think  the  principal  reason  is  on  account 
of  the  exposure. 

2784.  Do  you  think  it  would  be  desirable  to  diminish  very  much  the  amount  requisite  for 
the  petitioning  creditors'  debt  in  bankruptcy  ? — No. 

2785.  Mr.  Hawes. — Have  you  ever  turned  your  attention  to  the  possibility  of  enforcing 
by  law  airy  set  form  for  keeping  accounts  ? — I  should  think  it  imppssiole. 

2786.  Do  you  think  any  advantage  or  not  would  arise  from  books  of  account  being  required 
to  be  paged  consecutively  throughout  before  they  are  commenced  ? — It  might  be  of  advantage, 
but  the  fact  is,  that  men  go  on  in  trade  for  a  number  of  years,  and  no  man  anticipates  that 
he  shall  fail,  and  it  is  in  consequence  of  that,  with  no  fraud  on  the  part  of  the  bankrupt,  that 
he  omits  to  make  entries  in  his  books,  not  expecting  that  they  will  ever  be  called  into  public 
view  ;  many  a  man  passes  his  examination  with  suspicion,  not  from  his  having  had  any  desire 
or  intention  to  do  wrong,  but  simply  from  an  omission  to  make  entries  in  his  books. 

2787.  But  suppose  every  trader  were  required  to  use  only  books  of  account,  which  should 
be,  before  ho  commenced  them,  paged  consecutively  from  beginning  to  end;  do  you  think  that 
would  be  at  all  a  practicable  i*egulation? — It  would  be  a  very  good  regulation  in  large  houses, 
but  I  do  not  think  you  could  ever  introduce  it  into  small  ones.  The  idea  upon  the  subject  is 
exceedingly  good  if  it  were  practicable. 

2788.  Mr.  Commissioner  Fonblanque. — Supposing  it  were  possible  to  enforce  the  keeping 
of  books  in  a  certain  manner,  do  you  not  think  that  would  be  highly  desirable  ? — Yes. 

2789.  By  any  premium  and  facility  held  out  to  those  who  do  so  keep  them,  and  some 
decree  of  obstacle  to  those  who  do  not?— I  think  that  would  be  an  advantage. 

^790.  Mr.  Hawes, — Supposing  that  a  penalty  of  small  amount  were  attached  to  the  using 
of  any  books  of  account  by  a  trader  which  should  not  be  paged  consecutively  from  beginning  to 
end,  leaving  the  enforcement  of  the  penalty  to  chance,  do  you  think  such  a  regulation  would 
be  desirable  or  practicable  ? — I  think  it  only  desirable  in  those  cases  where  a  man  is  obliged 
to  come  before  the  court  for  relief.  I  would  not  make  it  a  penalty  for  every  man  in  business, 
but  for  a  party  who  comes  for  relief  to  the  court  who  has  not  conformed  himself  to  the  regu- 
lation ;  but  I  would  not  make  it  a  general  penalty.  I  would  never  leave  it  open  to  a  clerk  to 
inform  against  his  master,  in  case  there  should  be  any  quarrel  between  them. 

2791.  But  provided  the  penalty  were  small,  do  you  not  then  think  that  it  would  operate 
practically  in  favour  of  such  a  regulation,  even  though  it  did  involve  the  objection  you 
have  stated,  namelv>  the  information  of  the  clerk  against  the  master  upon  some  quarrel 
between  them? — Although  I  should  be  glad  to  see  some  mode  pointed  out  in  which  the 
matter  could  be  well  done,  I  do  not  think  as  at  present,  considering  the  question,  I  could 
agree  with  the  plan  proposed. 

2  P 
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jBttrtntfiom.      r  2792.  You  are  aware  that  a  great  number  of  regulations  in  law  solelj  depend  upon  the 
Mr.  John  Hemy     i"fonner  pointing  out  the  infraction  of  the  law,  and  the  reward  he  gains  thereby? — Yes, 


PoUoek.  I  am. 

4lh  February,  1840.  [  ^^  Witne99  withdrew,] 


Friday,  7th  February,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


"  William  Vizard,  Euq.,  examined. 

f  SziBiiiittioBS.  2793.  Chairman, — You  are  Secretary  in  Bankruptcy  to  the  Lord  Chancellor  ? — I  am  ;  and 

-^—  I  am  Secretary  to  this  Commission. 

Wm«  Visard,  Esq.        2794,  You  have  seen  some  questions  which  have  been  distributed  by  the  Conmiissioners, 
^Tth  Feb.  1840.      relating  to  the  matters  before  them  ? — I  have  before  me  a  printed  set  of  questions  which  have 
been  distributed  for  the  purpose  of  acquiring  information. 

2795.  Will  you  have  the  goodness  to  offer  any  suggestions  you  may  think  proper  upon 
them  ? — ^The  first  question  is,  whether  it  would  be  advantageous  to  the  public  that  there 
should  be  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvents. 
The  answer  to  this  question  will  depend  in  part  upon  what  alterations  may  be  thought 
necessary  or  desirable  m  the  administration  of  those  laws ;  but  even  if  no  alteration  should  be 
made,  I  think  the  two  systems  should  be  executed  by  means  of  one  court,  and  that  more 
especially,  if  there  are  to  be  local  courts  for  the  administration  of  those  laws  in  the  country. 
I  think  that  the  time  and  the  labour  of  the  Commissioners  and  officers  of  those  courts  might 
be  more  advantageously  used,  and  more  economically  employed,  if  they  were  united,  than 
they  can  while  they  are  sitting  separately.  In  the  country,  especially,  I  think  there  would 
not  be  business  enough  for  an  officer  administering  one  set  of  laws,  and  that  the  other  might 
be  very  conveniently  added  to  it  The  second  question  is,  whether  the  estates  of  bankrupt* 
and  insolvent  debtors  could  be  advantageously  administered  under  the  same  system  of  law. 
I  have  had  so  little  practice  either  as  regards  bankruptcy  or  insolvency,  that  I  am  not  a  very 
competent  judge ;  but  my  own  opinion  is,  that  the  same  species  of  relief  should  be  applied  to 
a  bankrupt  as  to  an  insolvent,  and  vice  versa.  As  to  the  third  question,  whether  my  opinion 
is  in  favour  of  the  system  pursued  by  the  Court  of  Bankruptcy,  or  that  of  the  Insolvent 
Debtors'  Court,  I  am  inclined  to  think  that  that  part  of  the  system  of  bankruptcy  which,  after 
a  certificate,  gives  an  effectual  discharge  to  a  debtor,  b  to  be  preferred  to  the  system  of  the 
Insolvent  Debtors'  Court,  which  leaves  the  future  assets  of  a  debtor  still  liable  to  his  creditors ; 
that  a  man  having  once  given  up  all  he  possesses,  and  honestly  answered  to  the  satisfaction 
of  the  Commissioner,  is  entitled  to  be  set  perfectly  free,  to  enable  him,  by  means  of  his  own 
industry,  to  establish  himself  in  the  world  a^ain.  Of  course,  if  there  has  been  any  fraud  or 
improper  conduct,  that  is  checked  or  remedied  by  the  withholding  of  his  certi^cate.  In 
answer  to  the  question  whether  I  have  any  knowledge  of  the  practice  in  the  Insolvent  Debtors* 
Court,  I  should  state  that  the  only  instance  in  which  I  ever  practised  in  the  Insolvent  Debtors* 
Court  was  where  a  man  sold  me  an  unsound  horse.  I  got  a  verdict  and  judgment  against 
him,  I  thought  if  he  had  been  guilty  of  fraud  he  ought  to  be  punished  ;  but  he  was  released 
immediately,  and  I  lost  both  my  debt  and  costs. 

2796.  Mr.  Commissioner  Law. — Did  you  oppose  him  ? — I  did,  upon  the  ground  that  he 
had  put  me  to  the  unnecessary  expense  of  going  to  trial— on  which  trial  he  did  not  appear. 
This  happened  a  great  many  years  ago.  I  think  he  also  brought  a  writ  of  error,  and  the 
ground  of  my  opposition  was  that  he  put  me  to  this  expense  without  any  pretence  for  it. 

2797.  Did  you  appear  in  person  and  give  that  evidence  ? — I  do  not  recollect. 

2796.  Did  you  take  the  trouble  to  prove  that  he  had  no  pretence  for  resisting  that  action  ? 
—Certainly  I  did  take  that  trouble ;  for  if  I  did  not  appear  myself,  my  clerk,  who  had  the 
conduct  of  all  the  proceedings,  did  appear. 

2799.  Was  your  clerk  present  when  the  horse  was  bought ;  the  question  respects  not  the 
action,  but  the  facts  out  of  which  the  inference  would  arise^  that  he  was  not  justified  in  resist- 
ing the  claim? — ^The  ground  of  complaint  was,  that  though  he  had  pleaded  and  forced 
ne  to  go  to  trial,  he  did  not  appear  upon  the  triaL 

2800.  Is  it  not  possible  for  a  man  who  has  an  honest  defence  to  be  stopped  short  at  last, 
lor  want  of  funds,  to  carry  on  the  law-suit  ? — ^The  law-suit  was  carried  on ;  the  only  thing 
left  undone  was  the  delivery  of  the  brief,  and  the  means  of  paying  that  fee. 

2801.  It  should  seem  from  your  statement,  that  you  did  not  take  the  trouble  to  prove  your 
case  ? — ^Whether  the  debt  was  originally  due  or  not  was  a  thing  established  by  a  jury ;  tlie 
complaint  against  him  was,  that  he  had  unnecessarily  sent  me  before  a  jury,  which  was 
admitted  by  his  not  appearing  to  defend  ;  and  that  that  was  not  done  in  consequence  of  a 
want  of  means,  was  evident  from  the  fact  that  he  afterwards  brought  a  writ  of  error,  which 
involved  him  in  more  expense  than  he  would  have  been  at  to  defend  the  action. 

2802.  Do  you  consider  that  every  verdict  is  conclu^ve  of  the  fact,  that  the  d«fence  to  an 
action  was  frivolous  and  vexatious  ? — Certainly  not ;  but  if  a  man  defends,  and  when  the  trial 
eomes  on  does  not  appear  to  support  his  defence,  I  should  think  that  is  very  strong  pre- 
fumpttve  evidence  that  there  was  no  ground  for  the  defence — more  especially  if  it  was  fouowed 
up  1^  a  writ  of  error  brought  evidently  for  no  purpose  but  delay. 
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2803.  According  to  your  recollection,  you  offered  no  evidence  as  to  the  merits  of  the  action  ? 
^-I  have  no  doubt  that  I  offered  no  evidence  to  the  merits  of  the  action,  because  my  objection 
vras  the  needless  expense  and  trouble  given  to  me  in  prosecuting  my  claim. 

2804.  You  are  aware  that  that  could  be  of  importance  only  on  the  Court  being  satisfied 
that  the  defence  was  frivolous  and  vexatious? — ^The  ground  on  which  it  appeared  to  me  that 
the  Court  were  to  infer  that  it  was  frivolous  and  vexatious  was,  that  a  plea  was  pleaded  and 
no  steps  taken  to  prove  his  case,  and  then  a  writ  of  error  broufi[ht,  and  no  steps  taken  to 
prosecute  it,  and  it  ended  in  his  being  taken  in  execution,  and  discharged  under  the  Insolvent 
Debtors'  Act. 

2805.  Can  you  state  the  name  of  th^  case? — I  cannot  recollect  it  at  this  moment     In 
bankruptcy  also,  from  the  nature  of  my  office,  I  have  had  no  practice  whatever  for  the  last 
nine  years,  it  being  incumbent  on  me  not  to  practice  in  bankruptcy  while  I  hold  the  office, 
and  before  that  time  my  experience  in  bankruptcy  was  very  small ;  therefore,  I  cannot 
answer  any  of  the  questions,  whether  a  better  dividend  might  have  been  obtained  in  the 
Bankruptcy  Court   or  the   Insolvent  Debtors'  Court,  nor  whether  the  dividend  has  betti 
diminished  by  pr6ceeding  in  one  Court  rather  than  the  other ;  nor  can  I  cite  any  cases  where 
the  dividend  in  bankruptcy  has  been  diminished  by  time  being  allowed  between  committing 
the  act  of  bankruptcy  and  the  time  of  the  adjudication.    The  question,  whether  it  would  be 
beneficial  to  add  any,  and  what  new  acts  of  bankruptcy,  1  am  not  prepared  to  answer ;  as  the 
next  question  depends  very  much  upon  the  answer  to  that,  I  should  rather  postpone  giving  any 
answer  upon  that  also.    I  have  had  no  experience  of  the  effect  of  the  statute  of  the  2nd  and 
3rd  of  Victoria.  As  to  question  12, 1  beUeve  very  many  more  traders  become  bankrupts  volun- 
tarily than  by  compulsion.   In  answer  to  question  13,  since  a  trader  has  been  allowed  to  make  a 
voluntary  declaration  of  his  insolvency,  and  thereupon  a  fiat  may  issue,  I  think  the  benefit  of 
allowing  a  person  to  give  up  his  property,  without  waiting  for  a  compulsory  process  on  the  part 
of  the  creditors,  must  have  been  in  great  part  effected.     Still  the  debtor  is  not  relieved  unless 
a  creditor  proceeds  against  him.     If,  therefore,  a  debtor  offers  to  give  up  his  eff*ects,  he 
should  be  allowed  to  do  so;  a  discretion  being  left  to  the  Commissioner,  or  presiding  authority, 
whether  or  not  to  grant  him  a  release.     If  a  man  be  in  debt  and  not  arrested,  and  not  a 
trader,  and  he  has  no  property  to  give  up,  it  does  not  appear  to  me  that  he  is  entitled  to  the 
benefit  of  a  release  :   a  person  so  m  debt,  whether  trader  or  not,  may,  I  think,  well  wait  the 
benefit  of  the  insolvent  laws.     The  answer  to  that  question  appears  to  me  to  answer  the  15th 
question.     In  answer  to  question  16,  as  the  abolition  of  arrest  on  mesne  process  is  taken 
away,  I  would,  upon  the  same  principle,  abolish  imprisonment  in  execution  also ;  but  then  the 
debtor  must  be  subject  to  punishment  in  case  of  fraud,  and  means  must  be  provided  to  prevent  his 
absconding,  and  to  insure  the  getting  the  remainder  of  his  effects.     He  must,  therefore,  be  sub- 
ject to  arrest,  on  proof  that  he  has  assets,  and  of  probable  cause  to  believe  that  he  is  about  to 
abscond.      As  to  question  17, 1  think  nothing  that  is  desirable  to  be  obtained  could  be  got 
by  this  species  of  duress,  except  the  discovery  of  concealed  property,  and  punishment  in  cases 
of  fraud.     In  respect  of  question  18, 1  was  of  opinion  that  the  arrest  upon  mesne  process  ought 
not  to  have  been  taken  away,  but  that  having  been  removed,  it  appears  to  me  more  clearly  that 
the  arrest  of  the  person  for  payment  of  the  debt  in  execution  ought  also  to  be  abolished, 
except  in  the  cases  I  have  before  adverted  to.     The  power  which  a  creditor  now  has  of  taking 
his  debtor  in  execution  leads  to  much  useless  expense  and  irritation — it  is  useless  in  the  case  of 
a  knave  who  is  put  into  prison,  but,  with  few  exceptions,  gets  out  again  immediately  by  the 
operation  of  the  Insolvent  Laws — it  is  mischievous  in  the  case  of  an  honest  but  unfortunate 
debtor,  whose  credit  is  destroyed,  and  whose  feelings  are  outraged  by  even  the  short  impri- 
sonment to  which  he  is  subjected.      That  it  leads  to  no  beneficial  eff*ect  is  proved  by  the  fact 
established  in  evidence,  that  the  cases  in  which  dividends  are  paid  in  the  Insolvent  Court  are 
few  indeed,  and  always  small  in  amount — in  the  strong  language  of  many  witnesses,  they 
never  follow  the  debtor  into  the  Insolvent  Court,  for  they  know  nothing  is  to  be  got  there. 
I  know  nothing  of  the  operation  of  the  Courts  of  Requests.     As  to  question  23,  whether  it 
would  be  proper  that  a  judgment  creditor  should  have  the  power  of  bringing  his  debtor  in  a 
summary  way  before  a  proper  tribunal  for  examination  as  to  his  property,  and  ^ving  such 
tribunal  a  power,  in  the  event  of  his  answers  not  being  satisfactory,  to  imprison  the  debtor  until 
he  answered  to  the  satisfaction  of  the  court,  or  satisfied  the  judgment — in  conformity  with  my 
preceding  answers,  I  think  this  power  may  well  be  given,  subject  to  the  same  means  of  relief  as 
are  now  afforded  by  the  Insolvent  Laws.     As  to  question  24,  whether  the  debtor  should  peti- 
tion and  show  his  title  to  indulgence,  or  whether  the  onus  should  lie  upon  the  creditor,  I  think 
it  should  lie  upon  the  creditor,  to  show  matter  to  justify  a  criminal  commitment.     The  25th 
question  inquires  whether,  according  to  my  experience,  the  abolition  of  arrest   on  mense 
process  has  l)een  beneficial  or  not  to  creditors.      I  have  had  no  experience  for  many  years  on 
the  subject ;  but  I  thought  at  the  time  this  was  before  under  cdnsideration,  in  consequence 
of  considerable  experience  which  I  had  had  in  the  earlier  part  of  my  professional  life,  that  the 
apprehension  of  an  arrest  upon  mesne  process  produced,  in  most  instances,  an  immediate 
payment  of  the  debt.     In  the  larger  proportion  of  cases  the  debtors  paid  to  avoid  the  arrest, 
and  thereby  saved  themselves,  and  their  creditors  also,  a  very  large  expense ;  and  for  want  of 
that  apprehension  actions  out  of  number  were  brought,  and  very  large  expenses  incurred 
where  the  debt  was  under  the  sum  which  was  necessary  to  justi^  an  arrest     The  writs  in 
such  actions  were  followed  up  by  declarations  and  judgments  by  default,  so  that  in  many 
instances  the  debt  which  the  debtor  had  ultimately  to  pay  was  double  in  amount  what  it  would 
have  been,  if  under  the  apprehension  of  arrest  he  had  paid  it,  as  I  believe  he  did  and  would 
have  done  in  the  great  majority  of  cases  in  the  first  instance.     As  to  question  28,  whether  each 
Judge  or  Commissioner  should  have  full  power  to  enfiNrce  his  orders,  and  to  repress  contempts 
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^  Bxaminaiions.      of  court  id  a  summary  way,  lu  my  opinion  they  should  have  such  power ;  but  I  incline  to 
-^ —  think  that  the  party  committed  should  have  the  jwwer  of  appeals  or  that  the  commitment 

Wm.  Yinrd,  Bsq.    should  so  specify  the  offence  that  it  may  be  discussed  on  a  Habeas  Corpus. 
7th  Feb.  1840.  2806.  Mr.  Commissioner  Law. — ^What  good  would  the  power  of  appeal  do  to  a  party  com- 

mitted unless  the  Court  of  Appeal  was  actually  sitting  in  the  next  room  at  the  moment? — If 
a  Judge  or  Commissioner  of  the  Bankruptcy  Court,  thinking  that  my  answers  had  been 
unsatisfactory^  which  I  thought  had  been  very  satisfactory,  committed  me  to  prison  for  that 
which  he  believed  to  be  unsatisfactory,  it  would  be  a  great  relief  to  my  mind  to  know  that  I 
might  the  next  morning  appeal  to  the  Lord  Chancellor  upon  that  subject 

2807.  That  power  oi  appeal  in  the  instance  you  put  now  exists,  but  the  question  refers  to 
damages  for  contempt,  where  the  Court  is  interrupted  or  obstructed  by  any  present  nuisance  ? 
— If  the  Court  were  to  deem  my  conduct  improper,  and  obstructing  its  proceedings,  although 
I  might  think  it  quite  right  they  should  have  the  power  of  immediately  removing  ^ch  an 
obstruction,  I  should,  however,  rather  have  a  distinct  tribunal  to  resort  to,  either  to  justify  my 
conduct,  or  to  express  my  contrition,  than  to  the  individual  who,  perhaps  from  the  heat  of  ifaie 
moment,  had  sent  me,  as  I  might  think,  unnecessarily  to  prison. 

2808.  Chairman, — In  case  of  a  party  appealing  from  such  a  commitment  to  any  body  else, 
would  it  not  be  necessary  for  the  Commissioner  to  answer  and  make  his  statement  ? — I  should 
think  the  Commissioner  would  be  bound  to  make  some  return  explanatory  of  tlie  ground  on 
which  he  had  proceeded,  whether  to  the  Court  of  Review  or  to  the  Lord  Chancellor. 

2809.  Then  he. would  become  a  party, in  the  cause  in  fact? — He  would  become  as  much  a 
party  as  persons  in  similar  cases  now  are.  If  they  commit  any  one  to  prison,  they  are  now 
bound  to  state,  upon  the  face  of  the  commitment,  the  ground  upon  which  he  is  com- 
mitted. 

2810.  All  he  would  state  is,  that  it  was  for  a  contempt? — ^That  I  understand  is  the  law  of 
contempt,  which  is  one  of  the  reasons  why  I  should  be  very  cautious  in  extending  that 
power. 

2811.  Supposing  the  public  wish  a  Commissioner  or  Judge  to  do  anything  not  specified  in 
the  Act  of  Parliament,  and  whicli  would  bring  him  into  personal  contact  with  a  party,  do  you 
think  he  would  do  that  ? — I  do  not  understand  how  a  Commissioner  can  be  call^  upon  to  do 
that  which  he  is  not  required  to  do  by  law. 

2812.  Take  the  case  of  summoning  a  debtor,  which  was  not  formerly  practised,  do  you 
believe  the  Commissioner  will  summon  and  examine  a  debtor  himself,  if  he  has  no  protection 
against  him  for  contempt? — I  think  a  Commissioner  might  very  well  do  that,  certainly  with 
the  protection  I  am  prepared  to  throw  round  him,  that  is  his  committing  subject  to  being 
obliged  to  explain  on  what  ground  the  commitment  was  made. 

2813.  Take  the  case  of  a  man  who  is  impertinent  by  gesture  or  otherwise? — The  tribunal 
of  appeal  would  form  its  own  judgment  upon  that 

2814.  Do  you  believe  that  a  Commissioner  would  put  himself  into  that  situation  ? — I  think 
a  Commissioner  would  be  wrong  if  he  committed  a  man  for  a  mere  gesture.  He  might  have 
the  man  removed,  but  there  should  be  a  more  solid  ground  for  commitment 

2815.  Mr.  Commissioner  Latt, — Suppose  it  were  the  Commissioner*s  proper  duty  to  sum- 
mon those  entitled  to  a  bankrupt's  estate,  do  you  think  that  a  Commissioner  is  justified  in 
abstaining  from  the  exercise  of  that  power,  because  he  has  not  the  fiirther  power  of  sending 
such  persons  to  prison  for  contempt  ? — I  should  say  certainly  not.  If  a  Commissioner  is 
empowered  to  summon  debtors  to  the  bankrupt's  estate  to  pay  their  debts,  it  is  his  duty  so  to 
summon  them, 

2816.  Chairman. — If  that  be  so,  why  was  it  never  done  under  the  former  system  ? — I 
believe  the  reason  was  that  it  was  necessary  to  summon  a  meeting  for  the  purpose,  and  the 
expense  rendered  such  a  course  impracticable. 

2817.  Then  is  it  not  clear  that  the  Act  of  Parliament  never  required  the  Conmiissioners 
to  summon  for  a  debt? — I  do  not  say  the  Act  of  ParUament  requires  it;  but  the  question  is 
whether  it  is  the  Commissioners  duty  to  exercise  that  power.  I  can  see  a  very  good  reason 
why  he  should  not  exercise  it  under  the  old  system,  but  under  the  new  and  very  much  im- 
proved system  I  conceive  it  is  his  duty. 

2818.  Do  you  know  that  it  was  considered  a  very  great  innovation  to  do  it  ? — No,  I  am 
not  aware  of  that.  I  know  it  was  considered  a  very  beneficial  alteratipn.  With  respect  to 
queries  29  and  30,  that  ask  whether  the  present  process  of  seeking  a  fiat  from  the  Lord  Chan- 
cellor is  attended  with  any  advantage  to  the  public,  and  whether  it  would  be  more  advant- 
ageous that  the  proceeding  should  originate  before  the  Judge  or  Commissioner  who  is  to 
adjudicate  on  the  bankruptcy,  I  feel  some  deUcacy  in  answering  those  questions,  as  they 
obviously,  and,  indeed,  avowedly,  apply  to  the  existence  of  the  office  which  1  have  the  honour 
to  hold;  ,and,  therefore,  whatever  opinion  I  may  entertain  must  be  taken,  subject  to  the  pre- 
judice naturally  felt  under  such  circumstances.  I  may  perhaps  however  add,  that  as  the 
office  is  held  only  at  the  will  of  the  Lord  Chancellor,  and  that  during  the  nine  years  I  have 
been  partially  connected  with  the  office,  I  have  already  been  out  of  it  three  times,  and  that 
as  the  political  atmosphere  has  moreover  been  very  threatening  on  various  other  occasions, 
it  is  not  calculated  to  make  any  very  strong  or  undue  impression  upon  my  mind.  As 
to  the  convenience  or  use  of  the  fiat,  it  is  not  very  easy  to  answer  that  question,  until  it  is 
known  what  is  to  be  the  future  course  of  proceeding ;  whether  there  are  to  be  fixed  courts  in 
the  country,  as  well  as  in  London.  If  there  are,  I  presume  it  is  intended  by  those  who  sug- 
gest this  question  that  the  proceedings  in  a  country  fiat  should  originate  in  the  country  court, 
and  not  come  to  London  at  all.  That,  I  think,  would  be  open  to  what  appears  to  me  to  be 
a  serious  objection ;  namely,  that  there  might  be  two  or  three  different  fiats  working  against 
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the  same  individual,  at  the  same  time,  in  different  parts  of  the  country.  .  Proceedings  not  un-       Examioatioiis. 

frequently  come  before  me  where  a  bankrupt  is  described  as  of  two  or  threejdifferent  places ;  and  

the  question  occurs,  in  which  of  these  places  that  fiat  is  to  be  executed  ?  If  they  did  not  all  come  J^jn^^VisMd,  Siq. 
to  the  same  office,  one  fiat  might  be  working  in  London  on  proceedings  with  regard  to  the   ™Vth  FebTi840.  ^ 
town-house ;  another  might  be  at  Manchester,  founded  on  proceedings  which  described  him 
as  of  Manchester;  and  another  might  be  at  Liverpool,  on  proceedings  which  described  him 
as  of  Liverpool ;  and  I  do  not  see  how  this  evil  is  to  be  avoided,  except  by  all  the  fiats  issu- 
ing from  the  same  office,  where  the  party  applying  for  the  fiat  has  the  means  %f  ascertaining 
by  search,  and,  where  it  is  incumbent  upon  him  to  make  that  search,  to  ascertain  whether  any 
previous  fiat  has  been  issued.    Again :  a  London  creditor  desires  to  work  a  fiat  in  London^ 
although  the  bankrupt  lives  in  the  country — he  might  proceed  with  his  fiat,  and  then  find 
another  already  working  in  the  country — and  then  would  arise  the  question,  which  fiat  is  to 
be  preferred,  and  how  the  expense  of  the  unnecessary  one  is  to  be  paid.  The  same  would  apply 
to  Bristol,  Liverpool,  and  other  large  towns,  where  the  wholesale  merchants  live.     The  issu- 
ing  of  a  fiat  is  the  mere  commencement  of  a  proceeding  in  bankruptcy,  and  is  analogous  to 
the  process  which  is  the  commencement  of  every  suit  in  every  other  court,  whether  it  be  the 
subpoena  from  the  Court  of  Chancery,  or  the  latitat  or  other  process  from  the  other  courts  of 
Westminster  Hall ;  and  it  is  the  fiat  which  at  present  gives  the  Chancellor  jurisdiction  to  exer- 
cise his  superintendence  and  authority  over  all  the  proceedings  in  bankruptcy  throughout  the 
kingdom,  the  knowledge  of  which  authority  I  believe  to  be  exceedingly  beneficial.     There 
must  be  some  process  with  which  to  commence ;  and  the  question  is  whether  there  can  be  any 
less  expensive  and  equally  useful  altogether.     The  great  objection,  I  suppose,  to  the  fiat  is 
on  the  score  of  expense;  and  as  I  fina  even  some  of  the  Commissioners  here  have  entertained 
the  opinion  that  the  10/.  paid  for  the  fiat  was  the  necessary  expense  of  the  fiat,  and  that  this 
sum  was  received  and  retained  by  the  Lord  Chancellor,  or  some  of  his  officers,  so  I  believe 
the  same  notion,  with  most  of  the  persons  who  have  answered  the  question,  constituted  the    • 
ground  upon  which  they  thought  a  fiat  might  be  dispensed  with ;  whereas  the  fiat  is  attended 
with  about  the  same  expense  as  the  process  which  commences  other  suits ;  and  as  to  the  10/., 
the  whole  is  paid  by  me  regularly  into  the  Bank  of  England  once  a  week,  and  there  goes  to  a 
fund  which,  though  it  passes  under  the  name  of  the  Secretary  of  Bankrupts'  Fund,  is  alto- 
gether beyond  my  control — the  Secretary. having  no  power  either  to  draw  upon  it,  or  make  use 
of  any  part  of  it;  and  that  10/.,  with  other  funds,  is  applied  to  pay  the  salaries  of  the  Judges, 
Commissioners,  and  other  officers  of  the  Court.     If  it  should  be  proposed  to  issue  the  first 
process,  not  from  the  office  in  Chancery  Lane,  but  from  the  Court  in  the  City,  the  agents  for 
the  country  solicitors,  to  whom  two-thirds  of  the  fiats  are  issued,  would  find  a  little  saving 
dearly  bought,  if  they  were  obliged  to  go  daily  into  the  city  for  the  process,  instead  of  getting 
it  in  their  own  neighbourhood,  and  where  ail  the  other  law  offices  are.     When  the  Bank- 
ruptcy Court  was  first  established,  the  Register  Office  was  placed  in  the  City;  but  the  com* 
plaints  were  so  loud,  that  the  Judges  directed  the  office  to  be  removed  to  Chancery  Lane,  and 
rooms  were  found  for»the  purpose  in  the  Secretary's  office.     If,  to  remedy  this,  there  were  to 
be  two  offices,  there  would  be  an  end  of  all  saving,  which,  in  any  case,  must,  I  think,  be  tri- 
fling.    There  necessarily  arises  out  of  this  a  question,  whether  the  office  is  not  to  be  re- 
tained, even  for  other  purposes — whether  the  Lord  Chancellor,  considering  the  multitude  of 
duties  he  has  to  discharge,  does  not  find  it  necessary  to  have  the  aid  of  such  officers — and 
whether  hd  could  effectually  discharge  his  duties  without  such  assistance.     That  the  office  of 
Secretary  is  useful  to  the  Lord  Chancellor,  quite  independently  of  the  immediate  duties  con- 
nected with  his  particular  department,  I  could  cite  various  instances  to  prove.     It  has  hap- 
f)ened  to  me,  while  I  have  held  the  office,  to  have  been  employed  by  the  two  Lords  Chancel- 
or,  under  whom  I  have  had  the  honour  to  serve  on  various  important  occasions  not  imme- 
diately connected  with  bankruptcy.     For  instance,  all  the  alterations  that  took  place  in  the 
practice  and  offices  of  the  Court  of  Chancery,  though  the  principle  was  laid  down  by  the  Lord 
Chancellor  himself,  were  very  much  carried  into  execution  by  my  personal  labours.     By  that 
plan  of  my  Lord  Brougham  a  saving  of  about  50,000/.  a  year  was  made  to  the  suitors  of  that 
Court,  and  the  present  Chancellor  has  it  in  contemplation  to  make  still  further  savings  there. 
I  may  say  the  same  with  respect  to  the  alteration  which  has  taken  place  in  the  administra- 
tion  of  bankruptcy ;    and  as  not  only  the  necessity  for  the  office  is  questioned,  but  the 
amount  of  salary   which  is   at  present   appropriated  to  it  may    possibly  be  the  subject 
of  remark  and  inquiry,  I  should  ask  leave  to   contrast  the  present  expenses  of  the  office 
and  the  general  administration  of  affairs  in  bankruptcy  with  what  they  were  before  the 
alteration.     I  find,  by  a  return  made  by  my  predecessor,  of  the  emoluments  of  the  office 
during  the  time  he  held  it,  that  in  one  year  those  emoluments  amounted  to  2800/., — and  that 
upon  the  average  of  the  time  during  which  he  held  it  they  amounted  to  2200/.  per  annum. 
ny  the  Bankruptcy  Court  Act  the  salary  of  the  secretary  was  fixed  at  1 200/,  a-year,  and  some 
fees  were  authorised  to  be  collected  to  pay  the  expenses  of  the  office ;  the  surplus  was  also 
directed  to  be  retained  by  the  Secretary,  it  being  the  intention  of  Lord  Chancellor  Brougham, 
under  whose  direction  these  arrangements  were  made,  that  the  Secretary's  emoluments  should 
be  estimated  to  produce  1500/.  a-year; — the  result  has  proved  that,  upon  the  average,  1500/. 
a-year  has  been  the  emolument.     I  see  that  I  have  made  a  return,  in  obedience  to  the  orders 
of  the  Commissioners,  which  shows  that,  during  the  last  two  years,  the  fees  have  exceeded 
300/.  a-year;  but  in  several  years  before  that  they  had  not  reached  that  amount;  1500/ 
a-year,  therefore,  including  those  fees,  may  be  considered  as  the  average.     It  will  probably 
be  said,  that,  with  a  reduction  of  the  emoluments  of  the  office,  from  the  change  which  has  * 

been  made,  there  has  been  a  diminution  also  of  the  duties  and  labours  of  the  Secretary.     This 
is  a  mistaken  notion^  except,  as  I  shall  afterwards  explain.     Under  the  former  establishment 
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^AttiBAtions.      there  was  a  Depufy-seeretarv  of  Bankrupts  whose  eraohiments  amounted  according  to  the 
w     yTITL  E        J'eturn,  to  between  eleven  ancl  twelve  hundred  pounds  a-year,  and  his  duties  were  not  only  to 
*  *    *^*    attend  in  the  Secretary's  oflSce,  but  also  to  attend  all  the  sittings  of  the  Vice-Chancellor,  who 

"•  ^®^^'       at  that  time  heard  all  the  petitions,  which,  by  the  subsequent  arrangement,  were  transferred 
to  the  Court  of  Review,  there  remaining  an  appeal  to  the  Chancellor  from  the  Court  of  Re- 
view, as  there  was  formerly  from  the  Vice-Chancellor  to  his  Lordship.     I  admit  that  the  ap- 
feals  to  the  Cfcancellor  and  the  petitions  therefore  are  diminished  in  number,  proceeding,  as 
believe,  from  the  very  much  more  satisfactory  manner  in  which  the  business  in  bankruptcy 
has  been  transacted  by  the  Commissioners  acting  under  the  new  system.     I  see  also,  that, 
under  the  old  system,  the  whole  expense  of  the  office  of  Secretary,  according  to  a  return  made 
to  the  House,  of  Commons,  may  be  taken  at  5289/.  per  annum;  the  expense  at  present  b 
2400/.     I  see  further,  with  reference  to  the  economical  improvements  originating  under  tlie 
new  system,  that  there  is  a  saving  of  very  nearly  64,000/.  a-year  consequent  upon  the  altera- 
tion then  made ;  that  the  fees  of  the  old  Commissioners  averaged  26,600/.  per  annum  ; — that 
the  salaries  of  the  Commissioners  and  Judges,  who  now  transact  not  only  what  was  done  by 
the  old  Commissioners,  but  also  the  hearing  of  the  petitions  which  were  then  heard  by  the 
Vice-Chancellor,  and  therefore  interfered  very  much  with  the  proceedings  in  the  Court  of 
Chancery,  amount  only  to  13,000/.  a-year.     fhis  sum  has  been  diminished  from  what  it  was 
originally  by  the  fact  that  two  of  the  places,  held  originally  by  the  Judges,  have  never  been 
filled  up.     One  became  vacant  in  the  time  of  Lord  Chancellor  Brougham,  who,  discovering 
that  he  had  employed  rather  more  strength  for  the  Court  than  he  found  to  be  necessary,  de- 
clined to  fill  that  office,  and  brought  in  an  Act  of  Parliament  to  prevent  its  ever  being  filled 
again ;  and,  with  the  Judge,  abolished  the  office  of  one  of  the  registrars.     The  place  of  the  Chief 
Judge  of  the  Court  has  become  vacant  during  the  time  of  the  present  Lord  Chancellor — it  bein^ 
vacant  in  effect  though  not  in  name — for  Chief  Judge  Erskine,  from  the  time  of  his  appointment 
to  be  a  Judge  in  the  Court  of  Common  Pleas,  has  ceased  altogether  to  draw  his  salary,  but  the 
Lord  Chancellor  has  not  appointed  his  successor,  and  I  believe  has  no  intention  of  filling  up  the 
place.     Under  the  old  system,  I  calculate  the  expense  of  the  messengers  to  have  been  9368/. ; 
under  the  new,  it  is  3352/.     The  Patentee  in  Bankruptcy  formerly  received  11,253/. — now  he 
receives  nothing.     The  Bankruptcy  Court  Act  abolished  all  assignments,  and  bargains,  and 
sales,  the  saving  by  which,  as  ascertained,  may  be  fairly  put  down,  at  least  at  18,000/.  a 
year.     The  expense  of  the  London  system  I  make,  therefore,  to  have  been  formerly  70,510/. 
a-year.    There  are  two  new  establisnments  in  the  new  court  which  I  must  also  mention, 
namely,  the  Registrars,  whose  salaries  amount  to  4600/.  a-year,  and  the  office  of  Accountant, 
the  expense  of  which  is  1800/-  a-year.     Including  those  offices,  therefore,  the  whole  expense 
of  the  new  establishment  may  be  taken  at  25,152/.,  which,  deducted  from  70,510/.,  the  ex- 
pense of  the  old  establishment,  leaves  a  saving  in  the  administration  of  the  Bankrupt  Law,  in 
London  only,  of  45,358/.  per  annum.     To  this  may  be  added,  as  a  necessary  consequence  of 
the  alterations  then  made,  the  interest  arising  from  the  funds  which  have  been  invested  under 
that  Act,  which  amount  at  present  to  18,460/.  per  annum,  and  should  be  added  to  the  last- 
mentioned  sum— creating  a  fund  therefore  applicable  to  public  uses,  of  63,818/.  per  annum. 
I  have  omitted  to  notice  nere  that,  as  a  necessary  consequence  of  some  of  the  improvements, 
compensations  were  granted  to  certain  of  the  officers :    those  compensations  are  gi*adually 
diminishing  by  the  death  of  the  parties  or  their  resignation,  or  their  obtaining  other  offices ; 
and  when  those  compensations  are  exhausted,  the  interest  arising  from  the  funds  invested  in 
the  court  will  soon  very  nearly  pay  its  entire  expenses,  so  as  to  save  all  payments  coming 
from  any  bankrupts*  estates.    When  I  look  at  the  great  saving  which  has  been  made  by  the 
investment  of  funds  almost  entirely  from  London  fiats,  I  cannot  doubt  that  when,  by  the 
establishment  of  Local  Courts  in  the  country,  the  same  means  may  be  applied  there  to  ex- 
amine into  the  state  of  country  bankruptcies  as  were  applied  under  the  powers  given  to  the 
Commissioners  in  London,  a  sum  as  large  as  that  which  has  been  collected  in  London  may 
be  produced  also  in  the  country,  and  which  hereafter  may  be  applied  generally  towards  pay- 
ing the  expenses  of  the  country  establishment,  as  it  goes  now  to  pay  the  expenses  of  the 
London  establishment.    There  is  one  item  of  charge,  not  before  alluded  to,  arising  out  of  the 
alterations  which  have  taken  place,  namely,  the  expense  of  the  Official  Assignees.     1  am  sure 
it  might  be  most  satisfactorily  proved  that  the  expense  which  has  been  saved  under  the  head 
of  Solicitors*  bills  and  of  Accountants'  charges,  exceeded,  beyond  all  calculation,  the  expense 
thus  cast  upon  bankrupts'  estates.     It  has  been  my  duty  to  examine  into  the  conduct  of  the 
Official  Assignees,  and  I  have  found  also  that,  by  their  means,  and  the  exertions  of  the  Com- 
missioners, debts,  small  individually  in  amount,  which  were  heretofore  lost  or  swallowed  up 
in  the  Solicitors'  bills,  have  been  made  available  to  the  creditors  of  the  bankrupt  to  a  very 
large  amount. 

2i319.  Mr,  Commissioner  Law, — Have  you  found  any  difference  on  that  subject  since  the 
practice  of  summoning  the  debtors  has  been  discontinued  ? — I  do  not  imderstand  that  it  is 
discontinued. 

2820.  In  point  of  fact,  you  have  not  for  the  last  two  or  three  years  perceived  any  difierenee  ? 
— It  would  not  come  under  my  cognizance  unless  complaint  were  made  of  the  discontinuance. 
No  complaint  having  reached  me  of  any  alteration  having  been  made,  I  am  not^aware  of  the 
fact. 

2821.  Whether  the  practice  has  been  altered  or  not,  you  have  not  perceived  a  difference  in 
that  beneficial  effect  you  have  spoken  of? — The  difference  might  exist,  but  would  not  come 
under  my  cognizance,  unless  a  complaint  were  made.  On  the  subject  of  the  savings  to  which 
I  before  adverted,  I  may  here  remark  that  it  had  appeared  to  me  that  one  of  the  lOi.  Sees 
directed  to  be  paid  by  the  Bankruptcy  Court  Act  might  even  now  be  safely  dispensed  witfa^ 
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and  I  submitted  to  the  Lord  Chancellor  whether  he  would  make  an  order  to  that  effect.    His      Examiniitioiiit 
Lordship  suspended  any  proceedings^  solely  because  he  thought  it  better  to  wait  the  result  of  -: — 

any  proceedings  that  might  be  recommended  by  a  Commission  like  the  present.    As  the    Wm«  Viardf  Bs^ 
compensations  diminish,  so  the  Chancellor  for  the  time  being  may,  under  the  power  vested  in      '^^  l^*b.  \%^ 
him,  continue  still  further  to  reduce  the  fees  payable,  in  the  same  manner  as  he  is  allowed  to 
do  as  to  the  savings  resulting  from  the  improvements  in  the  other  branch  of  the  Court  of 
Chancery.     With  reference  to  the  necessity  of  keeping  up  the  office,  as  applicable  to  future 
Lords  Chancellor,  as  well  as  the  present,  it  may  not  be  unimportant  to  state  tnat  the  Secretary 
of  Bankrupts  constitutes  part  of  the  state  of  the  Chancellor,  and  as  long  as  the  existing  state 
is  to  be  kept  up,  such  an  officer  may  be  necessary.     I  am  aware  that  neither  those  purposes 
of  state,  nor  any  other  duty,  extra  the  duty  of  the  office  which  may  be  performed  by  a  Secre- 
tary of  Bankrupts  to  the  Lord  Chancellor  for  the  time  being,  would  constitute  a  reason  for 
imposing  a  tax  on  bahkrupts*  estates,  if  no  duties  were  performed  in  return  for  such  tax;  and 
therefore,  if  it  can  be  established  that  a  great  improvement  is  to  be  derived  by  another  system, 
so  as  to  dispense  with  the  fiat,  and  that  that  new  system  can  be  worked  more  cheaply  than^ 
the  existing  one,  which,  however,  I  very  much  doubt,  then  I  admit  that  the  fiat  ought  to  be' 
dispensed  with,  whatever  other  consequences  may  result  from  it 

2822.  Is  it  the  duty  now,  as  formerly,  of  the  Secretary  of  Bankrupts  to  examine  the 
signatures  to  the  certificates? — No;  that  now  belongs  to  the  Registrar;  the  Secretary  of 
Bankrupts  has  nothing  to  do  with  that. 

2823.  That  duty  he  is  relieved  from  ? — He  is  not  personally  relieved  from  it,  for  it  was 
before  done  by  the  Deputy  Secretary ;  I  may  remark  also,  that  when  I  came  into  the  office,. 
I  found  an  establishment  of  five  clerks,  which  has  been  reduced  to  two. 

2824.  Are  you  able  to  say  how  many  petitioning  creditors'  bonds  have  been  assigned  by 
the  Lord  Chancellor  in  the  last  eight  years? — I  do  not  remember  that  any  petitioning 
creditor's  bond  has  been  assigned  since  I  have  been  Secretary  of  Bankrupts ;  and  1  will  here 
remark,  as  connected  with  the  subject  of  fiats,  that  there  are  two  things  which  I  think  may  be 
safely  dispensed  with,  even  if  the  fiat  should  remain,  namely,  the  petition  to  the  Lord 
Chancellor  and  the  bond. 

2825.  Does  the  Lord  Chancellor  exercise  any  jurisdiction  now  in  bankruptcy  business  not 
on  appeal  ? — He  exercises  a  jurisdiction  upon  the  issuing  of  the  fiat  in  the  first  instance — a  dis- 
cretion through  his  Secretary. 

2826.  Does  he  exercise  any  judicial  personal  interference  ? — Questions  as  to  the  due 
issuing  of  a  fiat  or  not,  or  as  to  any  irregularities  under  it,  come  to  the  Lord  Chancellor  in 
the  first  instance — the  power  of  annulling  fiats  being  reserved  to  him  under  the  Bankruptcy 
Court  Act — and  though  that  jurisdiction  is  exercised  frequently  by  the  Court  of  Review,  their 
orders  are  always  made  in  terms  subject  'to[  the  sanction  of  the  Lord  Chancellor,  and  are 
submitted  to  him  accordingly. 

2827.  Practically,  has  the  Lord  Chancellor  in  bankruptcy  now  any  personal  labours  besides 
those  on  appeal  ? — Very  few. 

2828.  Has  he  any  ? — Questions  arise  as  to  the  misconduct  of  Commissioners  of  Bankruptcy 
in  the  country,  and  as  to  irregularities  of  various  kinds  in  the  administration  of  the  Bankrupt 
Law,  upon  some  of  which  tne  Secretary  exercises  his  own  discretion,  but  very  frequently 
finds  it  necessary  to  submit  the  facts  to  the^Lord  Chancellor,  and  take  his  Lordship's  per- 
sonal directions  upon  them. 

2829.  Do  you  mean  out  of  Court  ? — ^Yes,  out  of  Court ;  questions  upon  the  issuing  of  a 
fiat  occur,  on  which  the  Secretary  takes  the  personal  directions  of  the  Lord  Chancellor  out 
of  Court. 

2830.  Can  you  suggest  the  nature  of  such  questions? — ^Whenever  the  Chancellor  can 
exercise  a  judgment  upon  the  face  of  the  documents  produced,  then  I  take  the  opinion  of  the 
Lord  Chancellor ;  if  I  find  the  question  cannot  be  disposed  of  without  inquiring  into  the 
facts,  and  without  discussion,  then  I  refer  the  parties  to  the  Court  of  Review. 

2831.  Do  questions  arise  in  the  Court  of  Review,  before  the  fiat  issues,  whether  it  shall 
issue  or  not  ? — Frequently ;  I  can  quote  one  which  happened  within  these  last  few  days : — : 
two  sets  of  documents  were  produced  to  me,  each  claiming  the  fiat ;  one  described  the  man 
as  resident  at  Manchester,  or  some  place  in  the  country,  another  described  him  of  Manchester 
and  also  of  some  street  in  London ;  the  one  claimed  the  country  fiat,  and  the  other  claimed  a 
town  fiat :  I  sent  the  parties  to  the  Court  of  Review  to  determine  which  fiat  should  issue,  and 
the  Court  determined  that  the  London  fiat  should  issue.  This  is  one  case  in  which  two 
fiats  would  have  issued,  if  they  had  proceeded  from  different  offices. 

2832.  Was  that  a  matter  heard  by  the  Court  of  Review,  in  open  Court  by  counsel  ? — I  have 
1K>  doubt  it  was,  because  each  party  was  to  state  particular  reasons  why  the  fiat  should  issue 
in  the  one  place  or  the  other.  A  variety  of  questions  present  themselves,  upon  whicli  I  ex- 
ercise first  my  discretion ;  sometimes  upon  that  discretion  I  issue  the  fiat  at  once,  on  hearing 
the  two  solicitors,  without  going  either  to  the  Lord  Chancellor  or  the  Court  of  Review :  when 
I  entertain  a  doubt,  I  refer  the  matter  to  the  one  or  the  other. 

2833.  Is  there  any  such  case  mentioned  in  the  specification  of  subjects  of  business,  for  the 
year  1839,  just  returned  from  the  Court  of  Review?— -I  do  not  know;  I  have  not  read  that 
return. 

2834.  Mr,  Commissioner  Holroyd. — ^There  was  an  order  made  by  Lord  Eldon  that  when* 
ever  a  second  bankruptcy  issued  against  the  same  person,  there  should  be  a  communication 
to  him  of  what  had  been  done  uncfer  the  first:  is  that  now  acted  on? — I  do  not  recollect  the 
order — such  a  case  as  that  has  never  been  brought  to  my  notice. 
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2835.  Mr,  Commissioner  Law, — Do  you  know  how  many  appeals  in  bankruptcy  have 
been  heard  in  any  Court  of  Equity  within  the  last  year  or  two  years  ? — ^The  only  Court  of 
Equity  in  which  they  can  have  been  heard  is  the  Court  of  the  Lord  Chancellor ;  I  am  not 
prepared  to  state  the  number,  but  I  can  get  a  return.  The  number  heard  by  the  Lord 
Chancellor  as  compared  with  those  formerly,  and  which  are  almost  all  in  the  nature  of 
appeals,  has  very  much  diminished. 

2836.  How  many  hours  or  days  in  the  year  do  you  think  the  Lord  Chancellor  is  judicially 
employed  in  bankruptcy  ? — A  very  small  number. 

2837.  Do  you  think  he  would  be  occupied  twelve  hours  in  a  year  ? — A  great  deal  more 
than  that.  I  have  known  one  bankrupt  petition  last  two  or  three  days.  They  are  generally 
iety  heavy  cases  that  come  before  him. 

2838.  The  question  refers  to  Appeals  from  the  Court  of  Review.  You  have  stated  that 
there  is  no  other  business  in  bankruptcy  done  in  the  Court  now  ? — No.  Sometimes,  but  not 
often.  The  question  whether  a  fiat  should  be  issued,  or  whether  one  should  be  annulled, 
comes  before  the  Lord  Chancellor  as  a  substantial  matter. 

2839.  Is  there  any  substantial  business  of  that  nature  which  occupies  his  attention  in  Court  ? 
— Yes  ;  some  proceedings  in  old  cases  have  also  come  before  the  Lord  Chancellor ;  repeat- 
edly the  case  of  Chambers*s  bankruptx;y  has  been  before  the  Lord  Chancellor,  not  in  the  shape 
of  an  appeal,  but  upon  an  application  to  the  Lord  Chancellor  to  follow  up,  by  subsequent 
directions,  previous  orders  mstde  by  him ;  the  Court  of  Review  having  no  jurisdiction  to  inter- 
fere with  a  previous  order  made  by  the  Lord  Chancellor. 

2840.  It  appears,  by  the  return,  that  in  the  year  1839  ther^  have  been  eight  appeals  from 
the  London  (Jommissioners  to  the  Court  of  Review.  Do  you  know  whether  in  any  or  many 
of  those  there  has  been  an  appeal  from  the  Court  of  Review  to  the  Lord  Chancellor  ? — I  do 
not  know.  The  only  thing  which  comes  before  me  in  my  character  of  Secretary,  is  a  state- 
ment of  what  passes  in  the  Court  of  Review.  It  would  not  appear  whether  it  had  come  ori- 
ginally from  the  Commissioners  or  not.  I  may  here  remark  that  one  class  of  bankrupt  peti- 
tions, particularly  those  to  the  Lord  Chancellor^  which  were  the  heaviest  and  the  most  expen- 
sive, have  all  been  got  rid  of  by  a  clause  in  the  Bankruptcy  Court  Act,  which  was  introduced 
at  the  suggestion  of  the  present  Vice  Chancellor :  I  refer  to  those  on  the  question  of  concert  I 
believe  those  were  the  heaviest  and  the  most  useless  which  before  existed.  That  clause  was 
introduced  into  Lord  Brougham's  Act. 

2841.  Do  you  think  that  the  question '  of  annulling  the  fiat,  or  as  it  might  perhaps  be 
called  annulling  the  adjudication,  is  a  subject  worthy  the  attention  of  the  Lord  Chancellor,  or 
that  it  might  not  be  disposed  of  by  the  Commissioners,  either  one  or  more? — ^The  annulling 
the  adjudication  is  one  thing,  and  the  annulling  the  fiat  is  another.  The  annulling  the  fiat 
may  depend  on  something  done  before  it  was  issued ;  the  adjudication  depends  upon  circum- 
stances that  may  rest  on  a  very  different  foundation. 

2842.  Do  you  think  there  is  any  practical  meaning  in  the  annulling  the  fiat,  as  difitinct 
from  annulling  the  adjudication  ? — I  think  the  adjudication  mav  have  been  quite  regular,  and 
the  fiat  may  have  been  most  irregular ;  the  fiat  may  be  irregular  from  any  defect  in  the  affi- 
davit or  bond,  or  other  circumstances,  although  independent  of  that  irregularity,  the  process 
of  adjudication  might  be  good.  I  have  no  doubt  that  all  questions  on  the  propriety  of  issuing 
a  fiat  might  very  well  be  left  to  the  consideration  of  the  Court  of  Review,  or  any  other  Court, 
or  even  to  the  Commissioner  or  Judge  who  executes  it :  at  present  that  belongs  to  the  Lord 
Chancellor,  upon  the  principle  which  exists  that  the  documents  proceed  from  himself,  and 
that  no  other  court  has  any  authority  to  interfere  with  any  act  of  his.  If  you  depart  from 
that  principle,  then  there  is  no  reason  why  'the  other  authorities  in  the  Court  mi^ht  not 
decide  the  question,  whether  a  fiat  which  bears  the  Chancellor's  signature  was  duly  issued  or  not. 

2843.  Then  perhaps  you  think  there  is  no  practical  consequence  of  annulling  the  fiat,  dis- 
tinct from  that  of  annulling  the  adjudication  ? — Except  as  it  would  be  inconsistent  with  the 

Principle  before  referred  to,  which  applies  to  one  case,  but  not  to  the  other ;  but  it  may  easily 
e  directed  that  such  questions  shall  hereafter  be  decided  by  the  Court  of  Review,  or  the 
Commissioners. 

2844.  When  I  say  ^'  practical/'  I  mean  with  reference  to  the  interests  of  the  suitors  of  the 
Court  ? — ^The  interests  of  the  suitors  of  the  Court  I  cannot  separate  from  the  duties  of  the 
Lord  Chancellor ;  but  if  the  principle  that  the  inferior  jurisdiction  in  the  Court  cannot  inter- 
fere with  the  acts  of  the  Chancellor  be  rejected,  then  I  see  no  practical  inconvenience  in  the 
alterations  suggeted. 

2845.  The  debtor  and  the  creditor  are  then  in  the  same  situation  by  the  annulling  of  the 
adjudication  as  by  the  annulling  of  the  fiat? — No,  I  do  not  think  that  follows ;  the  ^judica- 
tion  may  be  annulled,  and  a  new  adjudication  made  afterwards,  the  fiat  still  existing;  but  if 
the  fiat  be  annulled,  all  the  proceedings  upon  it  must  necessarily  fail. 

2846.  Did  you  ever  know  an  instance  of  the  Lord  Chancellor  annulling  an  adjudication, 
and  of  further  proceedings  being  had  upon  the  same  fiat? — The  case  would  not  come  under 
my  notice,  for  the  Lord  Chancellor  would  not  be  the  person  to  annul  the  adjudication,  at  lewt 
in  the  first  instance. 

2847.  If  such  a  thing  did  happen,  it  might  happen  without  any  reference  to  your  office  ? 
— ^The  adjudication  may  be  annulled  by  the  Court  of  Review,  with  which  I  have  nothing 
to  do. 

2848.  Do  you  believe  that  such  a  thing  ever  did  happen  ? — I  believe  it  might  happen ;  but 
I  had  rather  not  express  a  belief  on  that  of  which  I  know  nothing. 

2849.  I  understand  you  to  consider  that,  provided  the  first  process  issues  itook  the  Lord 
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Chancellor  or  from  his  secretary's  office^  it  is  not  important  to  have  it  in  such  a  shape  as 
should  require  his  special  interposition  to  interfere  with  it  afterwards  ? — I  adhere  to  the  exist- 
ing principle,  that  the  Lord  Chancellor,  being  the  presiding  oflBcer  over  the  Court,  that  prin- 
ciple whicn  now  exists,  that  the  inferior  jurisdictions  in  that  Court  cannot  annul  any  act  of  his, 
should  still  exist,  but  that  may  be  dispensed  with  if  it  should  be  thought  desirable. 

2850.  Admitting  that  the  first  process  in  bankruptcy,  whether  it  be  called  a  fiat,  or  a  war- 
rant, or  an  authority,  or  by  any  other  name,  should  issue  from  one  of  the  Lord  Chancellor's 
offices,  do  you  think  there  is  any  advantage  to  the  public  in  his  exercising  any  practical 
jurisdiction  in  bankruptcy  bwond  that  of  a  Judge  of  Appeal,  and  the  same  controlling  power 
which  the  Court  of  Queen*s  bench  exercises  over  inferior  Courts  by  Mandamus? — I  think  the 
Chancellor  exercises  a  control  over  the  inferior  departments  by  which  bankruptcy  is  admi-* 
nistered,  in  a  way  perfectly  different  from  Mandamus.  The  Chancellor  exercises  a  jurisdiction 
as  to  the  conduct  of  the  country  Commissioners  ;  there  is  a  special  clause  in  the  Act  which 
authorizes  him  to  remove  them  wtienever  he  thinks  proper,  without  assigning  cause.  I  believe 
the  knowledge  that  the  Lord  Chancellor  presides  over  the  entire  system  of  Bankruptcy 
operates  as  a  check  on  all  the  departments,  and  is  a  thing  contemplated  with  satisfaction  by 
the  public  in  general. 

2851.  Mr.  Commissioner  Fonblangue. — In  what  manner  does  the  existence  of  the  fiat  tend 
to  that  confidence  7 — If  it  were  enacted  that  the  fiat  should  issue  from  any  other  source,  but  that 
notwithstanding  it  did  not  proceed  from  the  Lord  Chancellor,  he  should  exercise  all  his  present 
power  and  aumority,  such  an  arrangement  might  be  as  effective. 

2852.  Chairman. — ^Will  you  proceed  to  the  following  queries  ? — In  answer  to  Question  31, 
I  would  say  that  a  great  number  of  the  matters  which  are  now  carried  to  the  Court  of  Re- 
view might  be  very  safely  and  very  usefully  decided  by  the  Commissioner  in  the  first  instance ; 
but  I  am  not  prepared  to  say  that  that  would  apply  to  all  matters  that  used  to  be  decided  by 
the  Lord  Chancellor. 

2853.  Mr.  Commissioner  Law. — Having  before  you  a  return  of  all  the  subjects  on  which 
the  Court  of  Review  has  exercised  jurisdiction  in  the  year  1839,  can  you  point  to  any  one  on 
which  the  Commissioner  might  with  propriety  have  exercised  jurisdiction  in  the  first  instance? 
— 1  see  a  dissection  of  68  petitions  to  the  Court  of  Review  in  1839.  The  following  are  said 
to  be  the  subject-matters : — 43  "To  annul  fiats  on  consent."  I  think  the  Commissioner 
might  very  well  decide  those. 

2854.  Do  the  Court  of  Review  annul  fiats  ?— They  do  that ;  adding  to  their  order,  "  If  the 
Lord  Chancellor  shall  think  fit ;"  and  the  Secretary  in  Bankruptcy  lays  it  before  the  Lord  Chan- 
cellor, and  obtains  his  confirmation  of  the  order.  There  is  one  ''  for  a  four-day  order" — that 
is,  limiting  the  time  within  which  a  sum  of  money  may  be  paid  I  think  that  might  very  well 
be  made  by  the  Commissioner.  Next  are  nine  **  to  enlarge  the  time  for  surrender" — I  see 
no  reason  why  that  should  not  be  done  by  the  Commissioner.  I  think  the  Commissioner, 
who  has  the  administration  of  the  proceedings  in  the  bankruptcy,  could  exercise  a  better  iudg- 
inent  as  to  the  necessity  of  time  being  allowed  for  surrender.  There  are  15  **to  enrol  pro- 
ceedings"— no  doubt  the  Commissioner  might  very  well  do  that.  Then  there  are  245  op- 
posed petitions — *'  To  dispense  with  petitioning  creditors'  attendance,'*  49 — those,  beyond 
aU  doubt,  the  Commissioner  was  a  much  better  person  to  decide.  **  To  enlarge  time  for 
opening  Commission" — more  fit  to  go  to  the  Commissioner.  **  Drawing  orders  nunc  pro 
tunc^ — that  depends  iipon  what  the  order  maybe.  "To  rescind  order  and  authority" — if 
wrong,  I  suppose  the  (Jommissioner  might  have  power  to  rescind  that.  *'  To  dispense  with 
signature  to  the  petition" — ^that  would  depend  upon  the  authority  to  which  the  petition  was 
directed.  "  To  keep  distinct  accounts" — that,  1  should  think,  should  preferably  go  to  4;he 
Commissioner.  "  Equitable  mortgages" — I  think,  should  go  to  the  Commissioner  in  the  first 
instance.  '*  Leave  for  mortgagees  to  bid,"  might  go  to  them.  "  Mr.  Bousfield's  petition"— 
I  do  not  know  what  that  is.  *'  Changing  the  venue,"  40 :  the  distinction  I  should  draw  is, 
that  whatever  was  connected  with  the  bankruptcy  before  the  Commissioner,  in  almost  all  cases 
the  Commissioner  had  better  adjudicate  on ;  that  would  not  apply  to  the  changing  the  venue 
—that,  I  think,  should  go  to  the  superior  court,  or  to  the  court  from  wnich  it  issued. 
*'  Amending  the  fiat" — that  is  with  the  Chancellor,  but  he  permits  it  to  go  to  the  Court  of 
Review :  tli^re  are  seven  instances  of  that ;  but  the  changing  the  venue  is  like  amending  the 
fiat.  This  kind  of  question  occurred  only  yesterday :  the  petitioning  creditor  had  described  a 
man  as  of  No.  14,  whereas  it  turned  out  that  he  was  of  No.  41 ;  and  one  of  the  Commis-* 
dioners  had  sent  it  back,  because  he  was  described  as  of  No.  14,  That  is  an  amendment  of 
the  fiat ;  they  came  for  leave  to  amend  the  fiat. 

2855.  Mr.  Commissioner  Tjaw. — Should  not  you  do  that  yourself? — No,  because  it  was 
necessary  to  have  an  afSdavit  and  to  establish  the  facts.  They  must  prove  the  identity  of  the 
individual,  therefore  I  send  them  to  the  Court  of  Review.  '*  Striking  the  attorney  off  the  roll 
upon  a  fiat." — I  do  not  know  what  that  means.  **  Proof  by  the  bankrupt  as  executor,  special 
service." — ^That  would  depend  upon  the  jurisdiction  of  the  court  to  which  the  service  applied. 
**  Bankrupt's  surrender,"  twelve. — I  think,  beyond  all  doubt,  they  should  go  to  the  Commis- 
sioner who  is  woricing  the  fiat.  '*  Amending  order,  filing  fresh  bond,  adjourning  petition^ 
valuer's  security." — Some  of  these  might  go  to  the  Commissioner,  some  to  the  other  autho-* 
rities.  **  For  carrying  contract  into  execution." — I  think  there  is  a  decision  of  the  Chancellor, 
that  the  Court  of  Review  had  no  power  to  carry  a  contract  into  execution.  *' Annulling  an 
unopposed  fiat." — ^There  are  ten  of  those  that  depend  upon  the  question,  whether  any  one  is 
to  interfere  with  a  document  bearing  the  signature  of  the  Chancellor.  **  Proclaiming  un- 
claimed dividends." — ^They  should  go  certainly  to  the  Commissioner.  *'  Proving  a  debt." 
^r-That  might  be  in  the  nature  of  an  appeal   "  For  taxing." — Naturally  to  the  Commissioner. 
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"  To  substitute  a  petitioning  creditor's  debt." — ^To  the  Commissioner.  *'  Enlarging  the  time 
for  opening  the  fiat." — ^That  might  very  well  go  to  the  Commissioner.  *'  Reference  to  a  single 
Commissioner."^I  do  not  know  what  that  means.  '*  Removing  an  assignee." — ^That  I  am 
rather  doubtful  about — the  Commissioner  would  probably  have  better  means  of  knowing  the 
conduct  of  the  assignee  than  any  other  person.  "  Audit  and  declare  dividend."-— Certaimy  to 
the  Commissioner.  "To  postpone  a  sale."^Certainly  to  the  Commisdoner.  **To  confirm  a 
certificate." — ^That  depends  upon  what  is  determined  as  to  the  future  rul^  with  respect  to  the 
certificate.  "To  reject  or  expunge  proof  of  debt." — ^That  must  be  of  course  in  the  nature  of 
an  appeal;  that  is  the  first  of  the  opposed — that  must  go  to  some  superior  court ;  then  there 
are  23  appeals  from  the  country  Commissioners. 

^  2856.  Are  there  any  questions  in  that  list  which  by  reason  of  the  subject-matter  ought  not 
to  be  within  the  jurisdiction  of  the  Commissioner,  excepting  those  wmch  appear  to  you  to 
interfere  with  the  superintending  power  of  the  Lord  Chancellor  himself  ?— In  going  through 
the  list  I  have  discovered  one  or  two  heads  which  should  go  rather  to  the  Court  of  Review; 
but  the  great  bulk  of  them  appeared  to  me  such  as  a  Conunissioner  might,  and  in  most  cases 
would,  much  better  dispose  of. 

2857.  Mr,  Commissioner  Fonblanqve. — Have  you  any  means  of  forming  an  estimate  of 
the  comparative  expense  of  petitions  of  the  kind  mentioned,  going  before  the  Court  of  Review 
and  being  disposed  of  by  a  Commissioner? — I  have  no  means  of  forming  any  estimate  of  that 
expense.  If  there  are  \n  both,  petitions  and  affidavits  and  counsel,  it  cannot  signify  in  point 
of  expense  very  much  whether  it  goes  to  the  Commissioner  or  to  the  Court  of  Review. 

2858.  Should  you  contemplate  the  necessity  of  having  counsel  for  such  purposes  before  the 
Commissioner? — A  great  part  of  those  I  have  gone  through  I  think  the  Commissioner  might 
very  well  pronounce  an  opinion  upon  without  the  necessity  of  petition  and  counsel. 

2859.  Chairman. — Will  you  proceed  with  your  observations? — In  answer  to  Question  No.  32, 
whether  it  would  be  right  to  require  security  from  an  appellant,  I  doubt  whether  that  should 
apply  in  a  case  like  that  of  a  bankrupt,  all  of  whose  effects  are  supposed  to  be  taken  fix>m 
him  ;  it  would  be  hard,  therefore,  to  require  him  after  that  to  give  security  before  he  is  allowed 
to  question  a  decision  which  had  been  made,  and  had  proauced  such  an  effect.  It  is  an 
almost  universal  rule  in  the  Court  of  Chancery,  that  on  dismissing  those  petitions,  the  bank- 
rupt is  not  charged  with  costs,  because  he  is  a  bankrupt;  in  other  cases,  I  think  some 
security  may  very  well  be  required.  As  to  the  two  questions,  33  and  34,  which  are  in  effect, 
whether  the  bankrupt  should  be  adjudicated  at  an  ex  parte  proceeding  and  without  previous 
notice.  Upon  this  subject,  by  the  direction  of  the  Lord  Chancellor,  1  submitted  queries  to 
the  Judges  and  Commissioners  of  the  Court  of  Bankruptcy,  and  received  their  answers,  all 
of  which  are  given  in  ;  my  own  opinion  is,  that  a  bankrupt  ought  not  to  be  adjudicated  with- 
out previous  notice,  the  Commissioner  exercising  his  discretion  in  each  case  as  to  what  steps 
should  be  taken  to  prevent  the  possibility  of  assets  being  removed,  or  any  other  inconvenience 
arising  in  consequence  of  the  necessity  for  that  notice. 

2860.  Mr.  Commissioner  Law. — Would  you  allow  the  Commissioner  the  discretion  to  give 
notice  or  not  ? — Yes ;  the  only  question  is  whether  he  shall  take  previous  steps  to  secure  the 
projperty ;  and  as  to  that,  I  would  leave  the  Commissioner  to  exercise  his  discretion.  In  answer 
to  wuestion  35,  as  to  the  almost  unlimited  power  there  is  at  present  to  dispute  bankruptcies  at 
any  time  and  under  any  circumstances,  beyond  all  doubt  some  steps  should  be  ^taken  to 
prevent  that 

286 1 .  Mr.  Palmer. — Would  not  you  make  the  decision  of  the  Commissioner  final  upon  them  ? 
•^I  should  say  if  the  adjudication  of  the  Commissioner  be  not  appealed  from  within  a  certain 
time,  it  should  be  final  certainly  against  the  bankrupt,  and  subject  to  certain  regulations 
against  all  mankind. 

2862.  Mr.  Commissioner  Holroyd, — ^Would  you  say  not  only  against  the  bankrupt,  but 
against  all  persons  whom  he  mieht  have  sued,  if  he  had  not  been  made  a  bankrupt  ? — Yes ; 
the  bankrupt,  and  all  persons  debtors  to  the  bankrupt,  and  persons  claiming  under  him. 

2863.  Mr.  Commissioner  Law. — ^While  you  think  it  desirable  that  it  should  become  a 
certain  thing,  whether  a  man  is  a  bankrupt,  do  you  not  also  think  that  it  should  be  a 
matter  of  certainty  when  he  became  a  bankrupt  ? — I  should  think  that  very  desirable. 

2864.  Does  any  mode  occur  to  you  by  which  that  date  could  be  determined  by  the 
adjudication? — I  think  that  there  is  consideraole  difficulty  about  that;  I  think  you  might 
very  well  provide  that  the  bankruptcy  which  is  published  and  well  known  to  every  one,  may 
be  made  binding  on  persons  who  are  not  parties  to  it ;  but  inasmuch  as  there  is  no  notice  to 
the  public  of  the  date  of  the  adjudication  or  the  date  given  to  the  Act  of  Bankruptcy,  some 
further  regulations  would  be  necessary  to  prevent  strangers  being  bound  by  the  date  of  tuch 
an  adjudication. 

2865.  Mr.  Commissioner  Holroyd. — Might  not  that  be  done  by  stating  in  the  advertise- 
ment the  day  that  the  Commissioner  found  the  party  to  have  become  bankrupt  on  ? — I  think 
that  would  very  much  remove  the  difficulty. 

2866.  Mr.  Commissioner  Law. — ^The  avoidance  of  transactions  you  would  consider  moat 
depend  in  that  cieise  on  some  other  test  than  the  date  given  to  the  bankruptcy  ? — Other  con- 
siderations may  arise  which  may  form  very  important  circumstances  in  the  decision  of  that 
question.  As  to  the  law  of  the  certificate,  I  incline  to  the  opinion  that  the  Comnussioners 
should  have  an  authority  which  should  be  conclusive,  though  I  believe  the  majority  of  traders 
are  very  strongly  attached  to  the  principle  of  having  their  veto  individually. 

2867.  Mr.  Palmer. — Do  you  not  think  that  giving  them  power  to  show  cause  against  the 
certificate  is  all  they  should  require  ? — ^The  question  then  is,  whether  the  Commissioner,  after 
they  have  shown  cause,  is  not  to  exercise  his  judgment.     I  think  he  should. 
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2868.  Mr.  Commissioner  Law. — You  would  approve  of  the  priaciple,  that,  prima  facie, 
every  one  is  entitled  to  his  certificate^  and  is  only  to  go  without  it>  on  some  active  effort  of  the 
creditors  ? — My  opinion  is,  that  every  one  who  has  conducted  himself  honestly  and  fairly, 
and  who  shall  be  able  to  establish  that  to  the  satisfaction  of  the  Commissioner,  and  that  he 
has  given  up  all  his  property,  is  entitled  to  a  general  release.  As  to  the  expense  of  obtaining 
a  certificate,  my  experience  does  not  enable  me  to  give  an  answer  to  that.  I  have  no  doubt 
considerable  expense  is  incurred  by  the  employment  of  solicitors  to  go  round  and  get  signa« 
tures.     In  some  cases  the  party  will  do  it  himself,  and  not  employ  a  solicitor. 

2869.  Would  you  extend  the  principle  you  have  mentioned  about  an  absolute  release  to  a 
case  where  there  are  no  funds,  and  no  dividend  ?— That  applies  to  proceedings  in  the  Insol- 
,vent  Debtors*  Court,  and  I  am  speaking  of  cases  in  bankruptcy. 

2870.  Are  there  not  cases  in  tne  Court  of  Bankruptcy  where  there  is  no  dividend  ? — 1  have 
heard  Lord  Eldon  say  he  would  charge  a  solicitor  with  all  the  costs  who  had  taken  out  a 
Commission  where  there  were  no  assets. 

2871.  Assuming  that  which  is  well  known,  that  there  are  cases  in  bankruptcy  where  there 
is  no  estate,  would  you  extend  your  principle  of  a  general  release  to  those  cases  ? — If  I  found 
that  an  adverse  creditor  had  taken  out  a  Commission  against  a  debtor  where  there  were  no 
assets,  and  if  it  appeared  to  the  Conuuissioner  that  the  debtor  had  honestly  and  fairly  con- 
ducted himself  in  his  general  conduct  throughout  life,  I  do  not  think  he  should  be  deprived  of 
a  release  by  an  act  which  does  not  proceed  from  himself,  but  from  a  creditor. 

2872.  What  would  you  say  to  the  same  case  where  the  bankruptcy  was  not  adverse,  but 
was  the  bankrupt's  own  fiat? — I  think  I  have  answered  that :  where  a  man  comes  to  make  a 
cessio,  and  where  he  has  nothing  to  cede,  I  should  not  be  inclined  to  give  him  his  release. 

2873.  As  you  admit  this  distinction,  would  there  not  be  great  difficulty  in  its  application 
fix>m  the  want  of  any  certain  test  as  to  whether  the  fiat  is  that  of  the  insolvent  or  of  any 
adverse  party? — I  can  only  leave  that  to  the  consideration  of  the  Commissioner  who  is  to 
.exercise  ids  judgment.  Having  given  my  opinion  on  the  general  principle,  I  do  not  think  I 
need  give  answers  to  the  questions  which  follow  on  the  same  subject.     With  respect  to  the 

Suestion— *'  In  your  opinion,  should  the  conduct  of  the  bankrupt,  in  the  mode  of  contracting 
ebts,  or  in  the  disposing  of  his  property  before  the  bankruptcy,  form  part  of  the  consideration 
in  granting  the  certificate  ?" — I  think  that  and  every  other  part  of  his  conduct,  to  prove 
whether  he  has  been  acting  with  good  or  bad  &ith,  should  be  taken  into  consideration  by  the 
Commissioner.  .  ^^ 

2874.  Would  you  have  any  intermediate  result  between  an  absolute  discharge  of  the  cer- 
tificate and  the  total  want  of  it? — If  a  Commissioner  for  any  cause,  when  that  question  was 
under  consideration,  should  deem  it  convenient  or  necessary  to  grant  the  bankrupt  a  limited 
protection,  I  should  see  no  objection  to  authorising  him  so  to  do. 

2875.  What  do  you  understand  by  a  limited  protection?— A  limited  protection  from 
arrest. 

2876.  By  a  limited  protection  do  you  mean  as  to  person  and  not  as  to  property  ? — Cer- 
tainly as  to  person.  Until  his  certificate  is  obtained,  his  property  should  at  all  times  be  liable 
for  the  payment  of  his  debts. 

2877.  is  it  your  opinion  that  future  property  should  vest  as  it  does  now  in  the  assignees,  or 
be  liable  only  to  the  discretionary  interference  of  a  court,  and  subject,  in  the  first  instance,  to 
the  payment  of  any  new  debts  by  means  of  which  it  may  have  come  into  existence  ? — ^That  is 
a  question  of  some  difficulty ;  but  my  opinion  is  that  the  existing  law  is  the  best,  that  all  the 
property,  present  and  future,  acquired  or  vested  before  the  certincate,  should  pass  under  the 
fiat.  Though  some  inconveniences  may  arise  from  an  adherence  to  that  side,  I  suspect  more 
inconvenience  would  result  from  laying  down  a  difierent  principle. 

2878.  Are  you  aware  that  the  existing  law  occasions  enormous  frauds  on  innocent  parties  ?-^ 
I  know  of  no  law  which  may  not,  in  particular  cases,  lead  to  individual  hardship ;  but  I  believe 
that  will  occur  very  seldom  indeed  in  the  case  alluded  to.  Laws  are  founded  on  general 
rules — they  cannot  be  so  framed  as  to  include  every  particular  case. 

2879.  Speaking  without  reference  to  certain  parties,  but  only  with  reference  to  the  bank- 
rupt himself,  it  is  your  opinion  that  his  assis^ees  should  at  any  subsequent  period  of  his  life 
be  able  to  seize  any  article  of  property  which  belongs  to  him? — Yes,  1  think  so,  if  he  do  not 
obtain  his  certificate.  To  Question  49,  whether  the  Judge  or  Commissioner  before  whom  a 
bankrupt  passes  his  last  examination,  should  have  power  to  punish  such  bankrupt  by  impri- 
sonment for  a  limited  time,  I  think  as  analogous  to  the  power  now  yested  in  the  Com- 
missioners of  the  Insolvent  Court,  the  Commissioners  of  Bankrupts  should  have  such  a 
power. 

2880.  Would  you  limit  it  to  that  analogy  ? — I  do  not  know  how  to  carry  it  further ;  it  is 
only  in  cases  of  fraud. 

^881 .  Are  you  aware  that  the  Insolvent  Court  has  no  power  to  punish  at  all  ? — They  have 
power  to  remand  a  man  back  to  prison,  as  I  understand  it. 

2882.  No  man  is  ever  imprisoned  under  the  warrant  of  the  Insolvent  Debtors'  Court?— 
The  man  asks  his  discharge,  and  that  is  refiised. 

2883.  He  goes  back  because  his  custody  is  not  interfered  with  by  the  Court — ^the  Court 
must  warrant  the  discharge,  but  it  may  be  to  discbarge  this  day  or  to-morrow,  or  this  day 
twelvemonth? — It  must  be  adapted  to  the  circumstances. 

2884.  Chairman. — You  mean  that  the  man  should  be  committed  for  punishment  ? — ^Yes, 
undoubtedly ;  if  I  am  asked  whether  the  Commissioners  should  have  the  power  to  punish  a 
bankrupt  for  a  fraud,  without  any  complaint  on  the  part  of  the  creditors,  I  would  certainly  leave 
that  discretion  to  the  Commissioners ;  for  I  believe  that  many  very  fraudulent  Commissions 

^      ^  2Q2 


gTamin>ti( 

Wm.  Vii«rd»£sq, 
7th  Feb.  1840. 
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Sxaaiaitkmi.      are  taken  out  by  fraudulent  creditors,  and  that  other  creditors,  from  idl^dess  or  negligence,  do 

not  incur  the  trouble  of  interfering;  but  whenever  that  occurs^  I  think  the  Commiwioners 

Win*  Viiaid,  Esq.    should  have  the  power  to  commit  for  punishment. 
7th  Feb.  1840.  2885.  Mr.  Comfmssianer  Law. — You  do  not  limit  your  analogy  to  the  Inaolvesit  Debtors' 

Coiu^^  which  has  no  criminal  power  ? — I  understand  the  Insolvent  Debtors'  Court  to  be  dif- 
ferent from  the  Bankruptcy  Court  in  this.  In  the  former,  a  man  is  previously  imprisoned, 
and  is  brought  up ;  then  the  Insolvent  Debtors'  Court  determines  what  time  that  niian  shall 
remain  in  prison.     They  have  the  power  to  discharge  him ;  but,  in  fact,  send  him  back  to 

1)rison,  msdcing  an  order  at  what  time  he  shall  be  discharg^ — and  the  length  of  time  they 
eave  him  to  lie  in  prison  depends  upon  his  conduct  Here,  instead  of  a  man  being  brou^bt 
up  before  them,  the  Commissioners  of  Bankrupt  must  have  power  to  issue  a  warrant  to  appre- 
hend him.  If  it  be  the  principle  in  the  Insolvent  Debtors'  Court  that  a  man  can  only  be 
remanded  at  the  instance  of  the  creditors,  to  the  limited  extent  I  have  mentioned,  I  think  the 
Commissioners  of  Bankrupt  should  have  the  power  to  commit  even  without  any  complaint 

2886.  You  appear  not  to  perceive  this  difference,  that  if  the  commitment  is  of  a  criminal 
nature,  the  party  must  remain  there  at  all  events,  unless  discharged  from  that  conmiitment 
by  the  Court  who  made  it ;  but,  in  the  case  of  judgments  by  the  Insolvent  Debtors'  Court,  if 
all  the  creditors  think  proper  to  abstain  from  maintaining  a  detainer  against  the  party,  he  may 
be  out  of  prison  the  next  day  ? — I  think  I  have  adverted  to  that  distinction.  Tms  reminds  me 
to  add  one  thing,  that  when  I  propose  to  give  the  power  to  conmiit,  I  should  of  course  give 
a  power  to  appeal  from  that  order  of  commitment. 

2887.  Chairman, — Will  you  proceed  to  the  following  queries  ? — As  to  the  comparative 
merits  of  proceedings  by  bankruptcy,  or  by  trust  deed,  as  I  do  not  practise  in  bankruptcy,  as 
I  have  before  stated,  I  am  not  able  to  give  any  opinion. 

2888.  Mr.  Commissioner  Law. — With  reference  to  a  trust  deed,  should  you  approve  of 
diminishing,  and  if  so  in  what  degree,  the  amount  of  debt  necessary  to  support  a  fiat? — I . 
confess  that  is  a  question  which  requires  further  consideration.     I  am  inclined  to  think  that  no 
great  inconvenience  would  result  if  it  were  reduced  to  20/. 

2889.  Would  not  that  alteration  give  a  much  greater  insecurity  to  the  private  arrangements 
of  debtors  and  creditors  by  way  of  trust  deed? — The  facility  with  which  a  man  is  made  a 
bankrupt  affords  more  ready  means  to  get  rid  of  trust  deeds  to  destroy  the  effect  of  them  ; 
but  though  I  have  said,  in  consequence  of  my  want  of  experience  in  bankruptcy,  I  am  not 
very  competent  to  judge,  my  belief  is,  that  both  debtors  and  creditors  are  much  better  served 
by  a  bankruptcy  than  a  trust  deed.  I  recollect  casually  to  have  known  of  trust  deeds  where 
enormous  inconveniences  have  been  sustained;  in  consequence  of  the  want  of  concurrence  of 
one  or  two  creditors,  the  whole  proceeding  under  a  trust  deed  has  been  annulled,  and  the  party 

•      made  a  bankrupt. 

2890.  That  would  be  much  more  likely  to  occur  where  the  whole  may  be  overthrown  by  a 
20/.  creditor,  than  where  the  whole  may  be  overthrown  by  a  100/.  crecutor  ? — I  am  not  sure 
whether  that  would  not  disincline  the  parties  to  embark  in  a  trust  deed,  when  they  knew 
that  a  creditor  to  so  small  an  amount  might  petition  for  a  fiat,  and  so  destroy  the  deed. 

2891.  Mr.  Palmer. — Would  it  not  be  desirable  to  provide  that  the  question  whether  the 
matter  should  be  arranged  by  trust  deed,  should  be  determined  by  a  certain  proportion  of  the 
creditors  ? — I  do  not  know  how  it  is  to  be  made  appear  that  that  proportion  have  consented. 
My  opinion  is,  that  a  trust  deed  is  a  good  thing  in  the  case  of  an  embarrassed  estate  which  is 
still  solvent ;  but  where  there  is  an  actual  insolvency,  that  it  would  be  better  imder  a  bank- 
ruptcy ;  but  I  have  no  doubt  that  possible  cases  may  arise  in  which  trust  deeds  are  preferrable^ 
In  answer  to  Question  53,  whether  the  Court  of  Bankruptcy  should  have  any  and  what  power 
over  the  trustees  under  such  deeds,  I  think  that  subject  requires  more  consideration  than  I 
have  been  able  yet  to  give  to  it.  In  answer  to  Question  54,  whether  it  would  be  desirable  to 
abolish  the  fixed  fees  and  to  require  payment  of  a  per  centage,  in  order  to  defray  the  expenses 
of  the  Court,  I  think  that  should  not  be  applied  as  an  universal  rule,  because  there  are  a 
great  number  of  small  bankruptcies  in  which  there  is  as  much  attention  and  time  required  as 
there  are  in  larger  ones,  and  yet  the  assets  are  very  small  indeed.  I  incline  to  thinK  the  per 
centage  at  present  paid  upon  the  dividends  might  be  increased,  so  as  partially  to  reUeve  some 
of  the  fixea  payments  now  made ;  but  as  to  those  fixed  payments,  I  believe  tnat  part  may  be 
dispensed  with  in  the  manner  I  have  before  stated,  without  requiring  any  substitute. 

2892.  Mr.  Commissioner  Xaw?.— Would  you  not  think  it  better,  if  you  dispensed  with  any 
amount,  to  dispense  with  it  in  a  later  stage,  and  to)retain  the  first  payment  ? — I  think  my  propo- 
sition submitted  to  the  Lord  Chancellor  was  to  abolish  the  payment  at  the  later  stage,  and  not 
that  made  at  the  commencement  As  to  Question  55,  whetnerthe  official  assignees  ^ould  be 
paid  out  of  a  joint  fund,  or  out  of  each  estate,  I  believe  the  principle,  that  every  man  is  paid  in 
proportion  to  his  labour,  and  the  success  of  his  labour  is  a  very  useful  one,  as  spurring  nim  on 
to  exertion.  You  would  destroy  that,  if  you  were  to  leave  the  assignees  to  be  paid  out  of  a 
joint  fund  in  which  they  were  each  to  participate.  Perhaps  it  might  be  convenient  if,  to  a  cer- 
tain amount,  they  were  paid  by  salary,  with  a  certain  per  centage  in  addition  upon  their  receipt — 
that  salary  to  be  paid  out  of  a  fund  to  be  created  out  of  the  present  fees  paid  to  the  official 
assignees. 

2893.  Your  principle  of  each  man  dependi/ig  upon  his  own  exertions,  fully  attaches  to  the  dd>ts 
which  they  get  in — but  do  you  think  it  equally  attaches  to  the  proceedis  of  the  sales  of  property  ? 
—I  think  that  of  itself  suggests  the  propriety  of  providing  two  funds ; — that  the  proceeds  from 
the  sales  of  property  should  be  made  to  constitute  a  joint  fund,  out  of  which  an  amount  should 
be  paid  to  all,  and  that  a  reward  for  the  extraordinary  exertions  of  the  assignees  might  be 
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paid  out  of  debts  gathered  in ;  though^  without  more  consideration^  I  am  not  sure  that  that 
could  be  carried  into  execution. 

2894.  Mr.  Committsioner  Fonblanque.--^'Doesnoiihe  recovery  of  property  frequently  require 
as  much  exertion  as  the  recovery  of  a  debt  ? — I  should  suppose  that  in  some  cases  it  may>  and^ 
on  the  whole^  I  am  not  prepared  with  a  scale  for  payment  of  the  official  assignees.  My 
bdief  is^  that  there  are  at  present  more  than  are  sufficient.  The  number  may  be  very 
well  reduced  to  twelve^  who  I  believe  may  discharge  all  the  duties,  and  then  the  emo- 
luments might  be  sufficient.  Four  vacancies  occurred  when  Lord  Brougham  was  Chan- 
cellor, and,  acting  on  the  principle  of  reducing  their  number  to  twelve,  he  never  filled 
up  those  vacancies— the  original  number  having  been  eighteen.  One  vacancy  has  occurred 
in  the  time  of  the  present  Lord  Chancellor,  which  his  Lordship  also  has  omitted  to  fill. 
The  next  question  is, — *'  In  your  opinion  ought  the  official  assignee  to  be  liable  for 
damages  or  costs  in  any  action  or  suit,  for  anything  done  by  him  in  execution  of  the 
duties  imposed  upon  him  as  such  official  assignee  V*  I  do  not  see  how  you  can  deprive  a 
defendant  of  his  power  to  resort  for  costs  in  case  a  verdict  passes  for  him  against  the  party 
who  commenced  the  action ;  but  if  an  official  assignee  shall  commence  an  action  by  the 
direction  of  a  Commissioner,  or,  even  without  that  direction,  if  the  Commissioner  shall  be  of 
opinion  the  action  was  properly  commenced,  such  assignee  should  be  indemnified  out  of  the 
estate.  Then  arises  the  question,  what  is  to  be  done  if  there  is,  unhappily,  no  estate.  In 
answer  to  Question  58,  whether  I  have  had  reason  to  be  satisfied  with  the  administration  of 
bankrupts'  estates  in  llie  country,  I  am  of  opinion  that  the  system  has  been  much  improved 
under  the  Bankruptcy  Court  Act,  by  the  substitution  of  fixed  lists  of  Commissioners  mstead 
of  the  Commission  or  Fiat  going  to  Commissioners  selected  by  the  solicitor  who  sued  it  out. 
Great  and  solid  benefits  have  resulted  from  the  alteration — but  I  believe  the  system  is  still  very 
imperfect.  The  list  is  usually  composed  of  two  barristers  and  three  solicitors ;  but  I  fear  that 
•  the  situation  of  the  barrister  practising  in  the  country  does  not  leave  him  as  independent  as  he 
ought  to  be  of  his  brother  Commissioners,  or  the  solicitor  who  prosecutes  the  fiat.  My 
experience  has  shown  that  this  is  evidenced  by  payments  in  the  shape  of  costs  to  solicitors, 
wnich  would  never  have  been  tolerated  if  the  bills  had  been  submitted  to  the  same  examina- 
tion the  bills  of  solicitors  in  London  are  subject  to.  I  have  also  reason  to  know  that  fees  have 
been  received  which  were  not  allowed  by  the  Act  of  Parliament.  The  payment  of  fees  is  of 
itself  an  evil,  and,  on  the  whole,  I  have  no  doubt  that  a  still  further  and  very  great  improve- 
ment would  be  made  if  the  Bankrupt  and  Insolvent  Laws  were  administered  by  persons  whose 
time  and  attention  should  be  confined  to  the  discharge  of  those  and  other  judicial  duties,  and 
who  should  be  prohibited  from  practising  in  any  other  department  of  the  profession,  or  any 
other  business  whatever.  But  such  persons  might  preside  in  local  courts  for  recovery  of  small 
debts,  and  might  execute  the  various  commissions  issuing  fi-om  the  superior  courts  for  examina- 
tion of  witnesses,  &c.  If  they  should  be  authorized  to  sit  as  magistrates  at  Quarter  Sessions, 
they  might  come  to  be  elected  chairmen,  or  they  might  be  appointed  so  to  preside  if  such 
appointments  should  be  decided  on.  I  have  no  doubt  also  that  a  system  by  which  official 
assignees  should  be  appointed  in  the  country,  with  the  same  means  of  collecting  in  the  pro- 
perty, and  the  same  compulsory  rule  of  depositing  that  property  in  the  Bank  of  England,  or 
m  some  branches  of  that  establishment  in  the  country,  would  ensure  a  much  larger  collection 
of  funds,  much  greater  safety  in  the  care  of  them,  and  much  greater  activity  in  the  distribution 
of  them  among  the  creditors. 

2^5.  Chairman, — Will  you  proceed  to  the  next  question? — Question  No.  60  is,  "What 
is  your  opinion  of  the  plan  which  has  been  suggested  to  this  Commission,  as  a  plan  for 
administering  the  law  of  bankruptcy  and  insolvency  throughout  the  country  ?'  The  first 
thing  proposed  is  the  abolition  of  the  Court  of  Review.  I  am  not  prepared  to  say  that  that 
should  be  adopted,  unless  some  substitute  be  provided ;  at  present  I  know  of  no  substitute  except 
going  back  again  to  the  Court  of  Chancery,  which  I  think  would  be  attended  with  most 
inconvenient  and  mischievous  consequences.  One  of  the  reasons  for  its  being  before  removed 
from  the  Court  of  Chancery  was  the  great  delay  which  necessarily  attended  the  decisions  on 
petitions  in  bankruptcy,  consequent  on  the  burdened  state  of  that  Court.  I  should  think  that 
upon  the  average,  oankrupt  petitions  were  not  then  heard  in  less  than  a  twelvemonth ;  it  was 
felt  to  be  an  intolerable  grievance,  that  while  a  petition  on  any  one  subject  was  pending,  all 
the  proceedings  in  bankruptcy,  the  dividend  and  every  thing  else,  were  suspended  until  the 
decision  was  obtained.  To  remedy  that  evil  was  one  of  the  great  objects  of  the  Lord  Chan- 
cellor in  recommending  the  formation  of  the  new  Court ;  and  in  that  respect  at  least,  the 
object  has  been  perfectly  accomplished ;  for  I  believe  that  bankrupt  petitions  from  that  time 
have  hardly  ever  been  more  than  a  week  or  two  from  their  presentation  till  the  time  of  their 
disposal.  I  have  already  said,  that  I  think  one  Court  for  the  administration  of  bankrupts  and 
insolvents*  estates,  would  be  a  convenient  arrangement ;  and  I  think  such  Court  should  con- 
sist of  a  given  number  of  co-ordinate  Judges,  some  in  London  and  some  in  certain  districts  in 
the  country ;  that  the  Court  should  have,  as  proposed,  orimnal  jurisdiction  in  all  matters  of 
bankruptcy  and  insolvency,  subject  to  appeal,  lliat  appeal  should  be  in  the  first  instance  to 
the  Court  of  Review,  unless  that  be  abolished,  with  a  still  further  right  of  appeal  from  the 
Court  of  Review  to  the  Lord  Chancellor,  limited  as  at  present.  When  this  Court  was  first 
established,  the  number  of  Judges  and  Commissioners  were  appointed  on  a  calculation  as  to 
the  time  which  would  be  occupied,  having  reference  to  the  past  business  of  the  then  Com* 
missioners — that  the  six  new  (Jommissioners  would  not  be  able  to  transact  all  the  business  in 
bankruptcy  in  London — and  therefore  the  Act  provided  that  three  of  the  Judges  of  the  Court  of 
Review  should  also  act  as  Commissioners  occasionally,  assembling  together  so  as  to  constitute 


ExtminatioQtf. 

WnLVisard,  £fq« 
7th  Feb.  lUO. 
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Snannations.       that  Court     I  believe>  in  a  great  measure  owing  to  the  admirable  manner  in  which  the 

— —  ^  Commissioners  have  discharged  their  duties^  that  it  has  been  found  that  all  that  was  required 

Wm.  Yiiardy^Esq     j^^^g  \}een  very  conveniently  disposed  of  by  six,  and  that  the  services  of  the  Judges  of  the 

7tl4Feb.:1840.  Court  of  Review  have  in  very  few  instances  indeed  been  called  into  operation  as  Commissioiii^ 
ers.  From  the  same  cause^  namely,  the  good  administration  of  the  law  by  the  Commissiotteny 
the  appeals  to  the  Court  of  Review  have  been  very  much  less  than  they  were  under  the 
former  system  to  the  Court  of  Chancery,  and  thus  the  business  cast  upon  that  Court  has  not 
been  equal  to  that  which  it  was  originally  calculated  they  would  have  to  bear ;  and  henoe 
arose  the  determination  first  of  Lord  Chancellor  Brougham,  and  secondly  in  the  present 
Lord  Chancellor,  not  to  appoint  to  vacant  judgeships  in  that  Court  when  the^  occiurred.  As  to 
the  question,  whether  the  proceedings  should  be  by  a  viva  voce  examination  of  witnesses,  I 
should  have  thought  that  the  preferable  course ;  and  when  the  act  was  passed,  it  was  sup- 
posed that  a  viva  voce  examination  would  be  that  principally  resorted  to,  and  that  the  use  of 
affidavits  would  have  been  an  exception  to  the  general  rule ;  but  the  Judges  of  the  Court  of 
Review,  I  conclude  for  sufficient  reasons,  have  in  very  few  instances  prcMceeded  by  viva  voce 
examination ;  they  generally  have  received  the  testimony  by  affidavit. 

2896.  Mr.  Commissioner  Law. — ^Would  you  not  approve  of  the  first  appeal  being  from  a 
single  Commissioner  to  a  Sub-division  Court  7 — I  think  the  appeal  might  safely  be  from  one 
Commissioner  to  a  Court  of  three  Commissioners,  but  that  then  there  should  not  be  another 
appeal  from  the  Court  of  Commissioners  to  the  Court  of  Review,  but  that  the  appeal  should 
go  direct  from  thence  to  the  Lord  Chancellor. 

2897.  Is  not  the  appeal  from  the  Court  of  Review  to  the  Chancellor  restrained  to  the  case 
which  the  Court  of  Review  shall  state  ? — On  questions  of  law  and  evidence,  omitting  all  qaes* 
tions  of  fact 

2898.  Does  not  that  leave  it  sometimes  in  the  power  of  that  court  to  say  whether  they  shall 
be  appealed  from  or  not  ? — Undoubtedly;  but  I  believe  that  is  the  principle  on  which  appeals 
generally  go.  If  you  move  for  a  new  trial  at  Nisi  Prius,  you  go  to  the  court  above,  oia  the 
statement  of  the  Judge  who  tried  the  cause  originally. 

2899.  Is  not  the  appeal  in  the  first  instance  from  a  single  Conunissioner  to  the  Court  ot 
Review  ? — No,  that  is  hardly  an  appeal ;  it  is  an  original  hearing  in  effect,  with  new  evi- 
dence ;  but  then  the  Act  expressly  excludes  any  appecQ  to  the  Chancellor  on  questions  of  fact, 
the  object  being  to  save  the  expense  of  that.  The  framer  of  the  Act  thought  the  decision  of 
the  court  below  might  well  be  final  on  questions  of  fiict :  they  go  to  the  Chancellor  on  ques* 
tions  of  law  and  evidence. 

2900.  Do  you  not  think  that  the  appeal  from  a  single  Commissioner  ought  to  be  an  ap« 
peal  properly  so  called,  without  the  addition  of  facts  that  had  never  been  before  him  ?— I 
doubt  whether  it  would  be  prudent  so  to  direct;  but  I  confess  that  is  a  question  I  do  not  feel 
nijrself  very  competent  to  answer. 

2901.  Supposing  that,  after  a  Commissioner  has  reiected  a  proof,  the  party  is  prepared  to 
strengthen  his  case  by  further  evidence,  why  should  he  not  try  the  matter  again  before  the 
same  Commissioner,  ^ving  due  notice,  instead  of  going  to  another  tribunal  ? — ^The  question 
is,  whether  that  would  have  any  other  effect  than  multiplyme  the  hearings :  there  would  be 
the  two  hearings  before  the  Commissioner,  and  then  one  in  the  Court  of  Keview. 

2902.  If  you  call  it  multiplying  the  hearings,  it  is  assuming  that  the  Commissioner  would 
make  the  same  decision  upon  the  additional  facts,  which  he  did  without  those  facts  ? — No,  I 
do  not  assume  that ;  but  I  assume  that  it  sometimes  happens  that  fresh  evidence  is  called,  and 
yet  the  result  is  the  same. 

2903.  Was  it  not  considered,  in  the  old  practice  of  appUcations  to  the  Lord  Chancellor,  one 
of  the  great  grievances  that  parties  introduced  into  affidavits  matters  that  had  never  been  be- 
fore the  Commissioners  from  whose  decisions  they  professed  to  appeal  7 — I  do  not  know  that 
that  was  ever  considered  a  grievance.  The  length,  and  consequent  expense,  of  proceedings 
before  the  Chancellor  were  very  much  objected  to,  and  that  was  one  of  the  great  complaints 
which  led  to  the  new  system ;  but  I  think  that,  at  the  time,  there  was  no  doubt  about  any 
party  being  allowed  to  bring  in  new  matter. 

2904.  Mr.  Commissioner  Fonblanque. — Do  you  consider  it  fair  to  any  jurisdiction  that  its 
decisions  should  be  reversed  by  the  court  above,  on  a  different  case  from  that  proved  in  the 
court  below  ? — ^That  may  be  so,  but  I  should  not  shut  out  justice. 

2905.  Will  justice  be  shut  out  if  parties  are  permitted  re-hearing  on  newly-discovered 
evidence  ? — I  think  a  party  having  discovered  new  matter  should  apply  to  the  original  tribunal 
for  a  re-hearing  founded  upon  that  matter,  so  that  to  the  Court  of  Appeal  ultimately  should 
go  no  matter  which  had  not  been  submitted  to  the  original  tribunal 

2906.  Do  you  think  it  would  be  beneficial  that  the  creditor  makinj^  oath  of  his  debt  should 
have  power  to  summon  a  debtor  to  be  examined  before  the  proper  officer  or  Judj?e ;  and  that 
if  the  debtor,  being  a  trader,  confesses  the  debt,  and  is  not  prepared  to  pay  or  find  security^ 
that  shouM  immediately  be  deemed  an  act  of  bankruptcy  ;  but  that  if  he  denies  the  debt,  then 
the  creditor  should  be  left  to  his  usual  remedy  at  law  ? — I  think  that  there  should  be  no  pro- 
ceeding in  bankruptcy  unless  there  is  some  evidence,  direct  or  indirect,  of  a  previous  state  of 
insolvency.  The  case  supposed  is  partly  provided  for  by  a  section  of  the  Imprisonment  for 
Debt  Act.  If  there  be  any  defects  in  the  provision  thereby  made,  they  may  be  remedied; 
and  if  it  is  to  be  carried  further,  I  see  no  reason  why  it  should  not  be  applied  to  a  person  not 
a  trader,  as  well  as  a  person  who  is  a  trader ;  for  I  hold  the  one  as  much  as  the  other  to  be 
bound  to  pay  his  just  debts.     If  a  party,  when  summoned,  admitted  the  debt,  and  did  not 

S've  satisfactory  proof  that  he  would  pay  it,  and  that  he  should  be  enabled  to  pay  it  under 
e  undertaking  to  be  required  of  him,  or  give  such  security  as  the  Conunissioner  presiding 
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might  deem  necessary  to  secure  the  payment,  I  think  the  Commissioner  or  person  presiding       

might  properly  make  a  declaration  of  bis  insolvency,  and  place  himself  and  his  property  ^- 

imder  the  charge  of  the  Court  of  Bankruptcy.     The  difficulty  I  feel  is  as  to  the  question    Wm.  Vizaid,  Etq. 

when  the  debtor  might  come  and  deny  the  debt.     It  seems  to  me  to  be  rather  unwise  to      ^  ^^  "Wi^ 

make  an  enactment  which  may  be  so  easily  defeated  as  that  might  be  by  a  party  summoned 

by  an  adverse  creditor^  for  if  it  were  not  an  adverse  proceeding,  the  case,  as  it  appears  to  me, 

would  never  arise ;  and  if  the  party  summoned  be  an  adverse  debtor,  and  he  were  to  walk  in 

simply  and  say,  I  deny  the  debt,  there  would  be  such  a  ready  means  of  defeating  the  end 

proposed,  that  I  should  not  think  it  would  be  a  case  fitting  for  a  legislative  enactment 

2907.  Mr.  Commissioner  Law. — Should  you  disapprove  of  the  Commissioner  proceeding 
to  inquire  into  the  debt,  and  to  decide,  on  hearing  both  sides,  that  which  he  now  decides  on 
hearing  one  side? — That  would  be  to  leave  the  question  between  debtor  and  creditor  to  be. 
decided  absolutely,  without  regard  to  the  amount  of  it,  to  a  Commissioner,  without  the  inter- 
vention of  a  jury  :  a  principle  carried  to  that  extent  I  am  not  prepared  to  adopt. 

2908.  Is  not  that  principle  adopted  in  bankruptcy  now  ? — ^Yes,  afler  bankruptcy  is 
proved. 

I    2909.  Does  not  the  Commissioner,  or  the  Court  of  Review,  decide  upon  the  debt  con- 
clusively now  ? — They  do  not  decide  that  a  man  shall  pay  a  debt  who  disputes  it. 

2910.  You  are  aware  that  a  bankruptcy  may  always  be  questioned  by  an  action  ? — 
Yes,  and  the  existence  of  the  debt  may  be  questioned. 

2911.  But  for  the  purpose  of  a  bankruptcy,  which  is  that  now  referred  to,  the  Commis- 
sioner now  decides  exnarte  ? — ^Yes,  but  tnen  that  is  after  proof  of  the  act  of  bankruptcy, 
after  some  evidence  nrom  which  the  insolvency  is  to  be  inferred ;  the  question  put  pre- 
supposes the  case  that  there  may  not  be  an  insolvency,  but  only  the  case  of  debtor  and 
creditor. 

2912.  The  fact  of  a  man's  having  committed  an  act  of  bankruptcy  does  not  give  any 
greater  or  less  probability  to  the  fact  of  his  owing  a  particular  debt  ?—  Only  that  when  a 
man  has  committed  an  act  of  bankruptcy  he  is  supposed  to  be  in  such  a  state  of  difficulty 
and  of  insolvency,  as  to  render  it  necessary  to  call  in  the  intervention  of  an  extraordinary 
tribunal ;  but  even  the  decision  of  that  tribunal  is  not  conclusive. 

2913.  Neither  is  it  suggested  now  that  it  should  be  conclusive  ? — But  then  it  does  not 
pre-Buppose  the  previous  insolvency. 

2914.  The  Commissioner  now  decides  upon  the  debt  for  the  purpose  of  a  bankruptcy; 
how  is  the  truth  of  that  essential  fact  affected  by  the  man's  having  committed  an  act  of 
bankruptcy  ? — ^The  truth  of  that  fact  is  not  affected,  but  it  is  an  extraordinary,  an  unusal 
power,  given  to  meet  an  extraordinary  case.  In  answer  to  Question  61,  whether  other  mat- 
ters might  not  be  committed  to  Judges  or  Commissioners  to  be  established  in  the  country, 
I  shou|4  say  that  all  commissions  issuing  from  the  Court  of  Chancery,  and  now  executed 
before  Commissioners  in  the  country,  might  very  advantageously  be  sent  to  such  judges  or 
Commissioners ;  and  in  addition  to  that  1  should,  as  before  proposed,  make  them  Judges  of 
local  courts  for  the  recovery  of  debts  to  a  certain  amount :  and  I  believe  the  whole 
system  might  be  made  to  act  most  usefully  and  conveniently  for  the  benefit  of  the  public 
and  of  all  debtors  and  creditors.  As  to  Question  62,  I  think  the  law  of  bankruptcy 
would  be  much  more  conveniently  executed  by  local  Commissioners,  rather  than  by  the 
Judges  in  town,  with  the  aid  of  circuits. 

[The  Witness withcbrew.] 


Tuesday,  11th  February,  1840. 
Mr.  COMMISSIONER  PONBLANQUE  in  the  Chair. 


ibfn  Robert  Cole  examined. 

2915.  Chairman,  You  are  a  solicitor  ? — ^Yes. 

2916.  Have  you  had  much  experience  in  bankruptcy  ?^In  the  country,  I  have  had,  I  Examinationi. 
believe,  as  much  experience  as  any  one — ^not  as  principal,  but  chiefly  while  I  was  under  articles,  __  r^TIl  n^ 
and  as  managing  clerk,  for  a  period  of  nearly  fourteen  years.  P'^^IPWir^     Mr.^Robert  CoU 

2917.  Mr.  Commissioner  Holroyd. — In  what  part  of  the  country  have  you  had  experience?     ^^^  ^®^'  ^^^^ 
— ^At  Devonport,  formerly  called  Plymouth  Dock. 

2918.  And  also  in  London? — ^Yes;  I  was  in  practice  at  Devonport  after  I  quitted  the 
office  where  I  had  been  managing  derk,  and  had  some  bankruptcies  in  my  office,  one  a  very 
heavy  case,  that  of  Glynn,  wi3i  some  of  the  particulars  of  which,  I  believe  the  Commissioners 
have  become  acquainted. 

2919.  Chairman. — Have  you  received  certain  printed  questions  firom  the  Commissioners? 
— I  have. 

2920.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  therel  should  be  one 
court  for  Ae  administration  of  the  laws  relating  to  bankrupts  aud  insolvent  debtors,  or  that 
the  jurisdictions  should  be  distinct,  as  at  present  ? — I  am  decidedly  of  opinion  that  there 
should  be  bat  one  court  for  the  administration  of  the  assets  of  insolvents  and  bankrupts; 
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Szaminations.  whether  there  should  be  any  exception  made  as  to  persons  who  are  not  traders  I  am  not 
"Mr  Robert  C  1  prepared  to  say  ;  but  I  think  that  persons  who  -are  not  traders  should  be  brought  within  the 
*  11th  P  li  ifliin       <>peration  of  the  court,  though,  perhaps,  treated  differently. 

'   ^^'  2921.  In  your  opinion  could  the  estates  of  bankrupts  and  insolvent  debtors  be  advantage-* 

ously  administered  under  the  same  system  of  law,  both  as  applying  to  the  heavier  bank- 
ruptcy cases  and  to  the  small  cases,  which  now  come  into  the  Insolvent  Debtors'  Court  ? — 
Yes. 

2922.  Is  your  opinion  then  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  or 
of  that  which  is  pursued  in  the  Court  for  Relief  of  Insolvent  Debtors,  or  of  any  modification 
of  both,  or  either,  or  of  any,  and  what  other  system  in  preference  to  either,  and  will  you  state 
any  advantages  to  creditors,  which  the  course  in  bankruptcy  has  over  the  course  in  insolvency, 
or  that  of  insolvency  over  the  course  in  bankruptcy? — ^The  preference  is  decidedly  to  be  given 
to  the  Bankrupt  Clourt,  in  my  opinion.  In  the  first  place,  it  is  attended  with  an  advantage 
which  the  insolvent  lawj  does  not  give ;  the  bankrupt  himself  maybe  a  witness,  which,  under 
the  insolvent  law,  he  cannot  be.  The  Bankrupt  Court,  too,  is  always  open  to  the  application 
of  creditors  personally,  or  through  a  soUcitor,  without  the  aid  of  counsel;  and  in  all  London 
cases,  in  which  I  have  had  any  experience,  most  promptly  attended  to.  Another  advantage 
is,  that  in  the  Bankrupt  Court  all  the  bankrupt's  books  soul  papers  are  taken  possession  of; 
but  in  the  Insolvent  Court  no  books  or  papers  are  filed  but  such  as  the  insolvent  chooses  to 
give  up  ;  if  others  are  required  by  a  creditor,  on  the  hearing  of  the  petition,  he  must  give  a 
notice  to  the  insolvent  to  produce  them,  and  if  produced,  the  insolvent  has  often  been  per^ 
mitted  to  retain  them ;  and,  I  believe,  the  practice  of  the  court  to  be  that  an  insolvent  is  not 
required  to  give  up  any  books  or  papers,  except  such  as  relate  to  the  transactions  set  forth  in 
the  schedule.  In  a  case,  in  which  I  am  professionally  concerned  for  an  assignee  of  an  insol- 
vent's estate,  on  my  client's  appointment  I  obtained  all  the  books  which  the  insolvent  had 
filed  in  court;  there  were  no  papers,  and  the  insolvent  having,  on  his  discharge,  gone  abroad, 
none  could  be  got  at.  I  addressed  several  letters  to  the  insolvent  for  information  as  to  the 
outstanding  debts,  amounting  to  some  hundreds  of  pounds,  and  making  inquiries  for  papers, 
but  not  one  was  answered  to  my  satisfaction,  and  not  a  paper  could  be  got,  although  the  insol- 
vent must  have  had  a  great  many;  the  consequence  has  been  that  the  debts  have  remained  un- 
collected, and  they  wul,  in  all  likelihood,  be  lost  to  the  creditors  for  want  of  evidence  in  sup- 
port of  proceedings  to  enforce  payment  Another  evil  of  the  Insolvent  Court  is  this,  that, 
before  going  to  prison,  an  insolvent,  too  frequently,  prepares  his  books  and  papers,  for  the 
purpose  of  passing  through  the  court,  and  in  many  cases  I  have  seen  books  with  leaves  torn 
out,  or  books  fraudulently  made  up,  containing  entries  of  various  dates,  all  of  the  same 
coloured  ink,  and  apparently  made  at  the  same  time.  The  destruction  of  papers  also  for  the 
purpose  of  concealing  the  dealings  of  a  fraudulent  insolvent,  is,  I  have  every  reason  to  believe, 
carried  on  to  a  great  extent. 

2923.  Have  you  had  a  knowledge,  and  how  recently,  of  the  course  of  practice  in  the  Insol- 
vent  Debtors'  Court  ? — I  have  had  no  practice  in  the  Insolvents'  Court  for  insolvents,  but 
occasionally  for  creditors  and  assignees ;  and  unless  for  the  purpose  of  punishing  the  insolvent, 
I  have  found  generally  that  creditors  give  up  all  hope  of  doing  any  good  in  the  Insolvent 
Court,  and  in  many  instances  I  have  advisea  my  clients  not  to  incur  any  expense  in  endea- 
vouring to  get  at  property  after  the  debtor  has  gone  to  prison. 

2924.  Have  you  known  any  cases,  and  how  many,   m  the  Insolvent  Debtors'  Court  where 

fou  believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankrupt? — 
have  known  many  cases  where  I  believed  the  creditors  would  have  got  a  better  dividend 
under  a  bankruptcy  than  they  ever  expected  to  get,  or  ever  did  get,  under  the  Insolvent  Act ; 
for  under  the  Insolvent  Act  a  dividend  is  rarely  lieard  of.  I  can  instance  a  case,  showing  the 
advantage  to  creditors,  of  a  man  being  made  a  bankrupt,  over  that  of  his  being  permitted  to 
take  the  benefit  of  the  Insolvent  Act  An  insolvent  defended  an  action,  in  which  he  failed, 
and  afterwards  went  to  prison  to  get  rid  of  the  damages  and  costs ;  he  petitioned  the  Court 
for  his  discharge  under  the  Insolvent  Act — the  schedule  disclosed  debts,  owing  by  him,  amount- 
ing to,  I  think,  about  200/.  and  some  odd  shillings — ^but  there  were  no  assets — a  leasehold 
estate,  which  the  insolvent  admitted,  in  the  schedule,  had  been  his,  ha  had  assigned  to  his 
brother  for  an  alleged  consideration,  some  time  before  he  went  to  prison.  It  was  considered 
that  the  transaction  was  a  fraudulent  one,  and  rather  than  inquire  into  it,  before  the  Commis- 
sioner of  the  Insolvent  Court,  a  meeting  of  the  creditors  was  convened,  and  just  enough  of  the 
whole  number  ioined  in  becoming  petitioning  creditors;  the  docket  was  struck,  the  man  was 
declared  a  bankrupt,  and  the  creditors  obtamed  20*.  in  the  pound,  after  payment  of  all  costs, 
which,  but  for  the  bankruptcy,  never  would  have  been  realised. 

2925.  Have  you  known  any  cases,  and  how  many,  in  bankruptcy,  where  you  believe  that  a 
better  dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent  Debtors* 
Court  ? — I  have  not  known  any  such  case. 

2926.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the 
property  of  an  insolvent  debtor  has  been  diminished,  to  the  prejudice  of  a  dividend,  between 
the  time  of  his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors'  Court  ? — 
I  have  known  many  such  cases ;  indeed  I  believe  it  is  very  well  known  in  the  profession  that 
many  debtors  have  not  petitioned  until  every  thing  has  been  done  to  conceal  the  property. 
Though  not  immediately  in  answer  to  the  question,  yet  what  I  am  about  to  state  may,  per- 
haps, be  considered  as  not  inapplicable.  1  certainly  think  that  much  fraud  is  practised  by 
debtors  between  the  time  of  the  commencement  of  an  action  and  the  going  to  prison.  A  case 
occurred  a  short  time  ago;  a  man  was  indebted  to  a  client  of  mine ;  after  vanous  promises  of 
payment,  by  the  debtor,  which  were  never  performed,  I  brought  an  action,  and  ultimately 
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got  judgment  against  him.  On  issuing  a^  fa  the  officer  was  met  by  a  bill  of  sale  from  the 
sheriff,  in  favour  of  a  former  execution  creditor,  in  consequence  of  which  the  officer  was  obliged 
to  withdraw  ;  and  I  then  issued  a  ca  sa^  and  sent  the  man  to  prison;  he  applied  to  take  the 
benefit  of  the  Insolvent  Act,  and  on  the  hearing  of  his  petition  it  came  out  that,  upon  my 
pressing  my  client's  claim,  he  went  to  a  person,  to  whom  it  was  alleged  he  owed  money,  told 
him  that  an  action  had  been  brought,  at  my  client's  suit ;  this  person  then  brought  an  action, 
got  a  speedy  judgment — levied — ^then  took  a  bill  of  sale  from  the  sheriff — and  so  secured  the 
whole  of  the  effects,  which  were  allowed  to  remain  on  the  premises  where  the  insolvent  lived. 
For  this  it  was  contended  by  my  counsel,  the  insolvent  deserved  to  be  visited  with  the  punish- 
ment of  the  court ;  the  court,  however,  thought  otherwise,  but  punished  him  by  imprisonment 
for  a  fraudulent  contraction  of  the  debt,  that  being  another  ground  of  opposition.  The  punish- 
ment was  of  a  trifling  nature,  some  few  months — the  man  came  out  of  prison,  and  was  only 
the  other  day  carrying  on  business  in  the  same  house,  and,  I  beWeve,  in  possession  of  the 
whole  of  the  effects,  just  as  if  nothing  whatever  had  taken  place. 

2927.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the 
property  of  a  bankrupt  has  been  diminished  to  the  prejudice  of  a  dividend  between  the  time 
of  hb  having  committed  an  act  of  bankruptcy,  and  the  time  of  his  being  adjudged  bankrupt  ? — 
There  are  many  such ;  but  the  circumstances,  if  investigated  before  the  Commissioners  are, 
in  most  cases,  elicited,  and  the  property  generally  recovered  back. 

2928.  Do  you  think  it  would  be  beneficial  to  add  any,  and  if  any,  what  acts  of  bankruptcy 
to  those  now  established  by  law  ? — By  the  recent  Act  of  Parliament  for  the  abolition  of  im- 
prisonment  for  debt,  it  is  declared  that  in  the  event  of  the  debtor  not  giving  security,  or 
arranginging  with  his  creditors,  within  twenty-one  days  after  service  of  a  notice,  requiring 
payment,  he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  twenty-second 
day.  I  am  decidedly  of  opinion,  that  in  such  an  event,  the  act  of  bankruptcy  should  relate 
back  to  the  day  of  notice,  the  very  moment  of  the  notice  being  given,  because  it  must  be  well 
known  that  parties  have  contrived  to  make  away  with  their  property  between  the  receipt  of  the 
notice  and  the  expiration  of  the  twenty-one  days. 

2929.  Are  you  aware  that  previous  to  the  statute  of  the  6th  Geo.  IV.  the  act  of  bankruptcy, 
by  lying  in  prison,  did  relate  back  to  the  first  day  of  the  imprisonment,  and  thereby  had  the 
effect  of  defeating  subsequent  conveyances  or  transfers  ? — Yes. 

2930.  What  would  be  your  opinion  of  this  method,  that  the  creditor  making  oath  of  his 
debt,  might  summon  his  debtor,  being  a  trader,  before  a  commissioner  of  this  court,  and 
that  if  the  debtor  admitted  the  debt,  but  could  not  pay,  or  give  security,  it  should  become  at 
once  an  act  of  bankruptcy ;  but  that  if  he  denied  the  debt,  then  the  creditor  should  be  left  to 
the  usual  process  of  law  ? — I  think  it  would  be  open  to  this  objection :  a  man  may  not  be  able 
to  give  security  at  the  moment.  The  object  of  the  provision  in  the  Imprisonment  for  Debt 
Act  is  to  enable  him,  bv  giving  him  time,  to  procure  sureties ;  the  notice,  in  the  case  proposed, 
should  also  allow  a  sufficient  time  for  that  purpose,  for  it  would  be  a  very  hard  thing  if  a 
man,  called  upon  to  pay  a  large  sum  of  money,  or  give  security,  were  compelled  at  the  mo- 
ment to  do  so. 

2931.  Might  discretion  be  left  to  the  judge*  or  commissioner  to  allow  such  a  time? — I 
think  so,  and  then  it  would  be  in  safe  hands ;  it  should  not  depend  on  the  judgment  of  the 
creditors,  but  the  judge  or  commissioner  should  determine  within  what  reasonable  time  he 
should  give  the  security,  and  in  any  case,  in  the  event  of  the  money  not  being  paid,  or  the 
security  given  within  the  time  prescribed,  either  by  the  operation  of  the  statute,  or  by  the 
period  limited  by  the  commissioner,  the  bankruptcy  should  relate  back  to  the  day  on  which 
the  debtor  first  had  the  notice,  the  great  object  being  to  prevent  his  making  away  with  his 
property  in  the  mean  time.  I  also  think  that  instead  of  the  act  of  bankruptcy  having  relation 
only  to  the  first  day  of  the  imprisonment,  in  order  to  bind  the  property  of  the  debtor,  it 
should  have  relation  to  the  time  of  service  of  process,  in  any  action  for  the  recovery  of  a  debt 
of  20/.  or  upwards,  if  not  paid  before  declaration,  because  the  commencement  of  the  action, 
or  rather,  I  should  say,  the  service  of  the  process,  would  be  the  same  in  effect  as  the  com- 
mencement of  the  imprisonment. 

2932.  Would  you  think  it  desirable  that  the  law  should  allow  a  trader  himself  to  be  exam- 
ined as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication? — I  do  not  see  any  objec- 
tion to  allowing  a  trader  to  be  examined  as  to  his  act  of  bankruptcy.  An  act  of  bankruptcy 
is  generally  conynitted  secretly — in  many  cases  it  can  only  be  known  to  the  bankrupt-— and  at 
all  times,  except  in  the  case  of  a  friendly  fiat,  would  be  very  difficult  of  proof  (unless  the  act 
of  bankruptcy  is  notorious) ;   for  instance,  keeping  out  of  the  way  to  avoid  arrest. 

2933.  In  your  experience  what  has  been  the  effect  of  the  statute  2  &  3  Vic.  cap.  29,  inti- 
tuled '*  An  Act  for  the  better  protection  of  Parties  dealing  with  Persons  liable  to  the  Bank- 
rupt Laws  ?" — I  think  that  it  is  productive  of  great  injury  to  creditors ;  it  enables  a  person, 
being  in  difficulties,  to  give  a  preference  to  favoured  creditors,  it  is  in  fact  an  encouragement 
to  him  to  make  away  with  his  property,  and  having  committed  no  act  of  bankruptcy  capable 
of  proof,  the  transactions  would  not  be  overreached  as  the  law  at  present  stands. 

2934.  Are  you  aware  of  any  benefit  which  has  arisen  from  that  statute  which  can  counter- 
balance such  inconvenience? — ^l  have  heard  of  none  myself,  and  I  know  of  none;  but  I  have 
heard  it  frequently  and  loudly  complained  of. 

2935.  There  is  a  very  strong  impression  against  the  operation  of  that  statute  ? — ^Very 
strong. 

2936.  It  has  not  been  long  enough  in  operation  to  afford  numerous  cases  of  evil,  but  evil  is 
apprehended? — Just  so;  I  think  it  must  be  apparent  upon  the  face  of  it. 

2937.  In  your  experience  do  traders  become  bankrupts  by  their  own  consent  generally? — 
I  think  so,  and  here  I  would  beg  to  remarki  in  answer  to  that  question,  that  1  have  taken 
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Examinatioitt.       from  papers,  which  are  now  in  my  poesession,  the  names  of  fiDrty-^hree  bankrupts ;  I  have 

taken  them  as  they  stood,  without  regard  to  particular  estates,  and  out  of  the  forty-three 

Mr.  Robert  Cole,     commissions  of  bankrupt,  ten  only  were  of  a  hostile  nature,  and  one  of  those  was  hostile  only 
11th  Feb.  1840,      as  to  one  of  three  partners;  indeed  it  would  be  very  difficult  to  get  at  some  acts  of  bank- 
ruptcy, unless  the  bankrupts  were  parties  acquiescing  in  the  proceedings. 

2938.  Would  it  in  your  opinion  be  desirable  that  the  la\^  should  allow  the  property  of  a 
person  who  is  iraable  to  pay  his  debts  in  fuU^  to  be  divided  rateably  amongst  his  creditors,  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors  ? — I  think  a  man  in  difficulty,  being  a  trader, 
should  be  allowed  to  surrender  his  property  and  seek  a  discharge.  I  confine  that  observatioa 
to  traders  only,  and  I  think  if  the  odium  could  be  got  rid  of  as  to  a  man  being  a  bairicrupt  <»> 
insolvent,  and  some  other  name  were  given  to  the  proceeding,  persons  would  more  readily 
come  forward  and  give  up  their  property ;  a  man  does  not  like  being  called  a  bankrupt  or 
insolvent.  I  think  a  bankrupt  or  an  insolvent  should,  in  all  cases»  be  encouraged,  and  not  be 
dealt  harshly  by,  unless  he  has  been  guilty  of  fraud ;  the  very  proceeding  carries  with  it  the 
idea  of  its  being  hostile. 

2939.  Do  you  think  that  the  circumstance  of  the  courts  being  denominated  Courts  of  Bank- 
ruptcy or  Insolvency  rather  deters  parties  from  seeking  relief  under  them  ? — Yes,  I  think  so ;  but 
persons  who  are  in  desperate  circumstances,  and  are  desirous  of  secreting  their  property  and 
getting  rid  of  certain  debts,  go  to  prison  and  take  the  benefit  of  the  Insolvent  Act 

2940.  Are  you  of  opinion  that  other  matters  connected  with  the  trading  conumuiity  might  be 
brought  into  the  court  if  parties  were  not  deterred  by  the  unpleasant  name  ? — 1  think  so. 

2941.  That  disputes  between  assignees  and  third  parties  might  be  arbitrated  in  the  court? 
—Yes. 

2942.  And  partnership  accounts  probably  might  be  taken  with  as  good  machinery  here  as  in 
the  Master  s  office  ? — Yes.  To  show  the  advantage  of  the  Court  of  Bankruptcy  constituted  as  it 
now  is,  I  may  instance  the  bankruptcy  of  Baker  and  Wallis^  before  Mr.  Commissioner  Hel- 
royd,  in  which  I  am  concerned  as  one  of  tho  solicitors ; — In  that  case  the  bankrupts  had  asssts 
nH>re  than  sufficient  to  pay  20^.  in  the  pound — they  quarrelled  and  separated — bills  in  Chan- 
cery were  threatened ;  some  person  advised  their  seeking  the  protection  of  this  court  instead 
of  going  into  Chancery — I  had  nothing  to  do  with  that,  for  I  came  in  on  the  choice  of  aasig- 
Qees — A  docket  was  stnick  after  filing  an  affidavit  and  giving  notice  under  the  late  Act  for 

'  abolishing  arrest ;  it  was*  therefore,  a  voluntary  act  of  bankruptcy.  We,  the  other  day,  paid 
14if.  in  the  pound,  and  the  official  assignee  tells  me  that  there  will  be  a  surplus  after  paying 
20«.  in  the  pound;  and  it  has  been  stated  openly  in  court,  that  the  parties  came  to  that  court 
in  preference  to  going  to  the  Master  in  Chaiusery  to  settle  their  accounts> — the  accounts  between 
the  partners.  I  think,  therefore,  that  the  new  court,  supposing  that  there  should  be  one 
with  a  new  name,  might  have  sufficient  power  to  take  accounts  between  disputing  partners 
without  the  parties  being  driven  to  the  Court  of  Chancery ;  it  could  be  done  at  a  muck  less 
expense,  with  much  greater  facility,  and,  I  am  quite  satisfied,  with  equal  justice. 

2943.  Do  you  think  that  the  law  should  allow  a  party  who  is  in  debt,  not  arrested  and  not  a 
trader,  to  seek  the  benefit  of  a  cessio  bonorum,  where  there  are  no  bona  to  be  ceded  ? — ^I  do 
not  think  it  would  be  right  for  a  person  to  seek  the  benefit  of  the  law,  he  being  in  debt  but  not 
arrested  and  not  a  trader,  if  he  has  nothing  to  give  up,  because  the  object  is  to  relieve  persons 
who  have  property  to  give  to  their  creditors,  and  not  those  who  incur  debts  and  are  not  able  to 
give  up  anything. 

2944.  Do  you  think  that  there  is  wise  policy  in  providing  a  focility  for  persons  not  traders 
to  seek  at  their  own  convenience  some  process  for  getting  rid  of  their  debts  ? — I  do  not  think 
there  is,  unless  they  have  assets  to  give  up. 

2945.  By  the  Act  1  and  2  Victoria,  c.  110,  fon  "  Abolishing  Arrest  on  Mesne  Process,  except 
in  certain  cases,"  moreeffbctual  remedies  were  given  to  judgment-creditors,  so  that  a  judgment* 
creditor  may  now  get  all  the  lands,  tenements,  and  hereditaments  of  his  debtor  under  an  elegit y^ 
he  may  also  take  in  execution  any  money,  or  bank-notes,  cheques^  bills  of  exchange,  bonds, 
specialties,  or  other  securities  for  money  of  his  debtor,  and  sue  in  the  name  of  the  sheriff  for 
the  amount ;  judgments^  if  registered,  are  a  charge  upon  the  real  estate  of  a  debtor  present  or 
future,  and  Government  stock  and  shares  in  any  public  company  may  be  charged  by  order  of 
a  judge  on  application  of  a  judgment-creditor.  Haying  the  further  remedies  here  stated  do 
you  think  it  desirable  that  a  judgment-creditor  should  have  the  power  of  taking  the  person  of 
his  debtor  in  execution,  except  by  order  of  a  judge  upon  affidavit  of  probable  cause  for  behev* 
ing  that  the  debtor  is  about  to  abscond? — I  think  not;  I  also  think  there  is  very  little  to  be 
obtained  by  taking  the  debtor  in  execution  under  any  eirouaistaaces — the  benefit  to  be  obtained 
is  very  questionable,  and  if  the  amount  is  large  the  exp^ise  is  in  proportion,  for  after  incurring 
Ae  costs  of  the  execution  and  officer^s  fee  for  thearcest,  the  creditor,  whether  he  gets  anything 
or  not  from  his  debtor,  must  put  his  hand  into  his  pooket  and  pay  the  sheriff  *s  poundage^ 
which  I  conceive  to  be  a  very  great  hardship  on  the  already  iquced  creditor. 

2946.  These  additional  remedies  being  given  ta  judgment-crediU»B,  could  aaything  and 
what  be  got  from  the  debtar  by  imprisonment  of  the  person,  except  the  discovery,  by  this 
species  of  duress>  of  some  property  coneeided? — I  do  net  thuik  that  much  caa  be  gained,  if 
anything,  by  the  imprisonment  of  the  debtor.  I  am  not  airare  that  much  property  has  ev^ 
been  ob^ned  by  examination  of  the  parties  under  the  Insolvent  Act.  Therefore  I  think  that 
in  almost  every  case  the  arrest  of  the  debtor  is  to  the  creditor  a  positive  loss. 

2947.  Do  you  believe  that  the  knowledge  that  there  b  a  law  of  imprisonment  for  debt  has 
some  effect  or  none  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded? — I  should  say  a 
man  in  difficulty  unable  to  pay  will  allow  the  ereditor  to  proceed  to  judgoient — in  the  mean- 
time  he  prepares  his  books  and  papers,  and  goes  to  prison  ia  the  event  of  an  executioa  being 
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issued  against  him — and  immediately  petitions  for  his  discharge  under  the  Insolvent  Act.  I 
do  not  think  that  the  fear  of  imprisonment  has  any  effect  on  the  debtor,  unless  he  has  been 
guilt}'  of  some  act  for  which  he  would  be  liable  to  punishment  by  a  remand,  and  in  my 
opinion  it  will  not,  generally  speaking,  induce  hkn  to  p^  a  debt  unless  he  is  well  able  to  do 
86 ;  he  will  make  no  sacrifice  fer  the  purpose. 

t2948.  is  it  your  opinion  that  the  knowledge  and  fear  of  that  law  has  in  any  degree  an  in- 
fluence to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt  which  he  would  be 
more  likely  to  incur  if  theve  were  no  sudi  law  ? — If  a  debtor  is  not  in  drflSculty  he  will  pay, 
but  every  day's  experience  shows  that  a  debtor  is  not  much  deterred  from  incurring  debts  hy 
the  fear  of  imprisonment 

2949.  Would  it,  in  your  opinion,  be  better  for  the  purpose  of  procuring  payment  through  the 
medium  of  some  property  conce«ded,  that  a  judgment-creditor  should  have  the  power  of 
bringing  his  debtor  in  a  siunmary  way  before  a  proper  tribunal  for  examination  as  to  his 
property,  and  giving  such  trH^unal  a  power,  in  the  event  of  his  answers  not  being  satisfactory, 
to  imprison  the  debtor  until  he  answerad  to  the  satisfaction  of  the  Court,  or  sactisfied  the  judg- 
ment ? — I  think  so. 

t^50.  Do  you  think  it  more  to  the  advantage  of  the  creditor  that  the  debtor  being  in 
prison  at  his  suit  should  be  the  petitioner  for  rehef  against  the  general  law  and  have  to  show 
his  title  to  the  indulgence,  or  that  the  onus  should  lie  on  the  creditor  of  proving  matter  te 
justify  a  criminal  comimitment  ? — I  think  the  onus  should  be  on  the  creditor. 

2951.  Do  you  from  your  experience  believe  that  the  abolition  of  arrest  on  mesne  process 
has  been  beneficial  or  not  to  creditors? — As  far  as  my  experience  goes  I  do  not  believe  that 
the  abolition  of  arrest  on  mesne  process  has  been  beneficial  to  creditors. 

2952.  Do  you  from  your  experience  believe  that  it  has  been  beneficial  to  debtors  ? — I  do. 

2953.  Is  it,  in  your  opinion,  essential  to  the  due  administration  of  justice  in  bankruptcy, 
that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders,  if  not  ap- 
pealed against,  and  to  repress  contempts  of  court  in  a  summary  way,  by  fine  and  imprison- 

^  ment? — ^l  think  so,  most  certainly  ;  there  is  scarcely  a  court  that  does  not  possess  tlie  power. 
I  cannot  brinff  to  my  recollection  any  court  without  it,  except  the  Court  of  Bankruptcy. 

2954.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  banfkrupt,  he 
indues  an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  6f  Bankrupts,  and 
executes  a  bond  to  the  Great  Seal,  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ; 
upon  this  a  petition  is  prepared,  directed  to  the  "Lord  Chancellor,  praying  for  the  issuing  of  a 
fiat,  whereupon  the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course  :  in  your 
epinion,  is  there  ai^  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the 
Ijord  Chancellor  to  authorize  the  creditor  to  prosecute  lus  complaint  ? — ^I  can  see  no  ad- 
vantage in -the  issuing  of  a  fiat,  but  I  think  a  petitioning  creditor  should  make  an  cdfidavit  of 
his  debt,  and  enter  into  some  engagement  similar  to  the  bond  to  the  Lord  Chancellor,  but 
that  all  should  *be  done  before  the  judge  or  commissioner  whp  is  to  adjudicate  upon  the 
bankruptcy.  In  some  instances  there  are  more  parties  than  one  simultaneously  applying  at 
the  Secretary  of  Bcmkrupts"  office,  fi>r  the  purpose  of  striking  a  docket,  particularly  in  the 
«a6e  of  a  large  fmlure  in  the  country.  The  practice,  I  believe,  is  to  draw  lots  who  shall  have 
the  preference,  and  this  would  be  avoided  by  the  parties  going  before  the  commissioner  to 
set  the  machinery  in  motion  for  the  adjudication  of  the  bankruptcy. 

2955.  An  objecticm  has  been  made  that  simultaneous  applications  might  be  made  by  peti- 
tioning creditors  in  various  parts  of  the  country,  and  that  a  conflict  of  jurisdiction  might 
there^  arfee ;  does  it  strike  you  that  there  would  be  such  danger,  and  if  so,  that  there  would 
be  any  remedy  for  it  ?^Yes ;  and  looking  to  the  possibiUty  of  such  applications,  I  think  that 
the  first  proceeding  should  be  in  London,  but  not  at  the  Secretary  of  Bankrupts'  Office ;  the 
parties  applying  for  a  fiat,  or  other  process,  by  whatever  name  it  may  be  called,  should  make 
their  application  to  the  sitting  judge  or  commismoner  in  banfkruptcy,  by  which  all  conflict 
would  be  avoided. 

2956.  Would  there  be  any  evil  in  simultaneous  adjudication  of  a  bankruptcy  at  different 
places,  if  there  was  an  inomediate  remedy  before  the  court  in  London  to  determine  at  which 
place  the  fiat  or  bankruptcy  should  be  ultimately  managed  7 — I  do  not  think  there  would, 
because  the  court  would  then  determine  upon  proper  evidence  before  it. 

2957.  Supposing  business  to  be  carried  on  at  several  places,  at  London  and  Manchester  or 
Manchester  and  Liverpool,  would  not  a  simultaneous  seizure  be  rather  attended  wilSi  ad- 
vantage ? — Decidedly  so. 

2998.  Would  it,  in  your  opinion,  be  mere  advantageous  that  the  proceedings  should  ori- 
ginate before  the  judge  or  cooamisnoner  who  is  to  adjudicate  upon  the  bankruptcy  ? — Cer- 
tainly. 

2959.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner who  adjudicates  the  bankruptcy  should  have  jurisdiction  to  decide  upon  all  matters  in 
bankruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by  the 
Court  of  Iveview,  subject  to  appeal  ? — ^I  think  it  would  be  advantageous,  subject,  of  course,  to 
appeal  to  the  Lord  Chancellor. 

9960.  Would  it,  in  your  opinion,  be  desirable  that  in  oases  of  appeal  the  appellant  should 
give  security  for  the  performance  of  llie  judgment  if  affirmed,  and  also  for  the  costs  ? — I 
Slink  the  judge  or  commissioner  should  be  the  party  to  decide  as  to  whether  the  appellant 
should  give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  for  the  costs.  1  think 
it  should  be  left  to  him  entirely. 

2961 .  The  proceeding  to  make  a  trader  a  bankrupt  is  an  ex  parte  proceeding,  and  a  trader 
nay  be  adjudicated  a  baidaiipt  without  any  previous  intimation— what  is  your  opinion  of  this 
state  of  the  law  ? — ^That  is  a  difficult  question ;  there  are  many  cases  within  my  knowledge 
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Examinations.       where  the  allowing  a  trader  to  have  previous  intimation  that  he  was  about  to  be  declared  a 
--—  bankrupt  would  be  attended  with  great  prejudice  to  th6  creditors.     In  one  case  a  bankrupt 

Mr.  Robert  Cole,  ^j  ^j^^  name  of  Hyman  had  very  large  dealings,  and  a  gentleman,  to  whom  he  owed  some 
llthFebr.1840.  thousands,  issued  a  commission  against  him ;  on  the  messenger  going  to  the  house  to  take 
possession  of  the  property,  he  found  the  bankrupt,  and  a  person  with  whom  he  had  dealings 
to  the  amount  of  some  thousands,  together,  and,  as  it  afterwards  appeared,  engaged  in  mak- 
ing up  their  accounts,  preparatory  to  a  friendly  bankruptcy;  the  messenger  seized  the 
accounts  and  all  the  books  and  papers ;  the  facts  came  out  upon  a  private  examination  of  the 
parties,  and  a  sum  of  five  or  six  thousand  pounds  was  afterwards  recovered  from  the  party 
whose  accounts  were  being  made  up  when  the  seizure  took  place.  Had  the  bankrupt  had 
any  intimation  of  the  proceeding,  there  can  be  Uttle  doubt  but  that  the  whole  of  the  accounts 
would  have  been  made  away  with  ;  that  was  the  case  of  a  hostile  proceeding.  There  was 
another,  a  country  case,  of  very  recent  occurrence,  where  the  party  having  knowledge  of  a 
fiat  against  him,  presented  a  petition  for  leave  to  be  present  by  himself  and  his  counsel  to 
watch  the  proceedings,  and  cross-examine  the  witnesses;  leave  was  given:  some  further  pro- 
ceedings, 1  believe,  took  place  before  the  commissioner,  but  no  bankruptcy  was  declared.  I 
mention  this  case  as  illustrative  of  the  opinion  which  some  parties  entertain  that  the  trader 
ought  to  have  some  intimation  that  be  was  about  to  be  made  a  bankrupt,  and  should  have 
an  opportunity  afibrded  him  for  opposing  it.  But,  as  I  stated  before,  it  is  a  difficult  question ; 
and,  perhaps,  where  one  case  arises  to  prejudice  the  bankrupt,  there  may  be  twenty  in  favour 
of  the  proceeding  being  without  his  knowledge. 

2962.  Supposing  that  you  object  to  the  present  state  of  the  law  as  to  the  adjudication,  do 
you  think  a  trader  should  in  the  first  instance  have  notice  of  the  intended  proceeding,  and  be 
allowed  to  dispute  the  adjudication  before  his  property  is  taken  possession  of,  or  if  you  think 
it  essential,  having  regard  to  the  interests  of  creditors  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should  in  the  first  instance  be  ex  parte  and  without 
notice  to  the  trader, — what  is  your  opinion  of  a  provision  of  the  following  kind :  that  upon  an 
application  to  make  a  party  a  bankrupt  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that  upon  such  order  the  mes-' 
senger  should  take  possession  of  the  trader *8  property,  and  keep  possession  until  the  order  was 
made  absolute  or  discharged,  and  that  unless  the  trader  within  a  certain  time  mentioned  in 
such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of  notice  thereof 
to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt  forthwith;  or, 
having  due  regard  to  the  injury  which  a  seizure  of  property  must  produce  to  a  trader  s  credit, 
do  you  think  it  would  be  more  consistent  with  justice,  and  at  the  same  time  not  injurious  to 
creditors,  that,  instead  of  allowing  the  seizure  of  property  upon  an  exparte  application,  in  all 
cases  upon  an  order  to  show  cause  being  made,  such  seizure  should  be  confined  to  cases  upon 
affidavits,  showing  probable  cause  of  the  trader  being  about  to  abscond  or  make  away  with, 
his  property  ? — My  opinion  is  in  favour  of  the  suggestion  contained  in  the  question,  that  upon 
application  to  make  a  party  a  l>aukrupt  on  ex  parte  evidence,  an  order  should  be  made  to  show 
cause — ^that  upon  such  order  t  he  messenger  should  take  possession  of  the  trader  s  property,and  ke^ 
possession  till  the  order  was  made  absolute  or  discharged — and — that  unless  the  trader  within  a 
certain  time,  mentioned  in  such  order,  showed  sufficient  cause  to  the  contrary  the  order  should 
be  made  absolute,  and  the  party  advertised  as  a  bankrupt.  Some  cases  may  arise  Svbere  the 
seizure  of  property  must  be  injurious  to  the  trader's  credit,  but  not  more  so  than  as  at  present, 
and  certainly  the  bankrupt  should  have  no  notice  of  the  proceeding  before  the  seizure. 

2963.  By  the  present  law  a  bankrupt  who  has  done  no  act  amounting  to  acquiescence, 
may  bring  an  action  at  any  time  (it  not  "barred  by  the  Statute  of  Limitations)  against  bis 
assignees  to  try  the  validity  of  the  fiat;  so  a  person  claiming  adversely  to  the  assignees,  if  he 
has  not  by  his  conduct  or  othenvise  admitted  their  title,  may  at  any  time  (if  not  barred  by 
the  Statute  of  Limitations)  bring  an  action  against  them,  and  dispute  the  validity  of  a  fiat, 
what  is  your  opinion  of  this  state  of  the  law? — I  think  some  period  should  be  fixed,  and  not 
an  extended  one ;  it  might  I  think,  without  prejudice  to  the  bankrupt,  be  limited  to  the  audit 
or  declaration  of  the  first  dividend,  and  that  he  should  not  afterwards  be  at  liberty  to  bring 
an  action  to  dispute  the  validity  of  the  fiat ;  and  I  suggest  that  limited  period  because  the 
bankrupt  will  not  be  ignorant  of  the  evidence  on  which  he  is  declared  a  bankrupt,  inasmuch 
as  he  will  have  an  opportunity  of  knowing  it,  supposing  such  an  alteration  in  the  proceeding 
as  is  suggested  by  the  previous  question ;  and  he  therefore  ought  to  be  limited  to  a  reasonable 
time  after  passing  his  examination. 

2964.  Do  you  see  any  objection,  particularly  if  the  party  be  allowed  to  show  cause  against 
the  adjudication  in  the  manner  suggested  in  the  previous  query,  in  providing  that  the  adjudi- 
cation, if  the  bankrupt  do  not  appeal  against  it  within  a  certain  period,  should  be  conclusive 
in  all  cases  ? — I  think  not  only  the  bankrupt,  but  all  other  persons  should  be  precluded  from 
disputing  the  bankruptcy  after  some  limited  time.  The  assignees  in  their  representative  cha- 
racter can  do  no  more  than  enforce  the  rights  which  the  bankrupt  possessed  before  the  bank- 
ruptcy ;  and  if  the  bankrupt  raises  no  question  as  to  the  validity  of  the  fiat  there  can  be  no 
reason  why  debtors  to  his  estate  should  dispute  that  which  the  bankrupt  did  not  dispute,  for 
the  purpose  of  evading  the  payment  of  a  demand  which  either  the  assignees  or  the  bankrupt 
would  have  a  right  to  enforce.  Perhaps  some  exception  should  be  made  with  respect  to  suits 
in  equity,  and  disputes  between  assignees  and  third  persons,  not  immediately  relating  to  a 
debt  or  demand ;  but  even  in  such  cases  the  time  should  be  limited,  and  the  adjudication 
should  be  final,  and  no  proof  required  at  the  trial  or  hearing  of  the  petitioning  creditor  s  debt, 
trading,  or  act  of  bankruptcy,  unless  a  declaration  be  delivered  or  bill  filed  within  a  certain 
period  after  the  adjudication  be  advertised,  or  cause  of  action  or  suit  accrue  against  the 
assignee. 
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2965.  What  is  your  opinion  of  the  present  law  which*  requires  the  signature  of  a  certain       Examinations, 
number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certificate? — I  

am  inclined  to  think  it  bad.  ^''-  ^^^  ^*«» 

2966.  Do  you  think  that  the  certificate  by  the  judge  or  commissioner  of  the  bankrupt's       nth  Feb.  1840. 
conformity  to  the  statutes,  and  of  his  having  made  a  full  discovery  of  his  estate  and  effects, 

ought  to  depend  on  the  previous  consent  of  any  of  the  creditors? — I  do  not  think  the  certifi- 
cate should  depend  on  the  creditors,  but  be  entirely  in  the  judgment  of  the  commissioner.  4 
have  known  a  great  many  instances  of  creditors  refusing  to  sign  a  bankrupt's  certificate,  not 
from  a  feeling  that  the  bankrupt  has  concealed  any  property,  or  otherwise  misconducted  him- 
self, but  from  an  expectation  that  he  or  his  friends  will  enter  into  some  arrangement  by  which 
the  creditor  may  obtain  a  preference  over  other  creditors.  It  is  a  very  common  practice  when 
a  creditor  stands  out,  for  a  friend  of  the  bankrupt  to  purchase  the  debt,  and  so  get  rid  of  the 
invalidity  of  the  transaction,  and  the  creditor  then  having  parted  with  his  debt  signs  the  certi- 
ficate. Other  creditors  refiise  from  individual  and  hostile  feeling  against  the  debtor ;  and 
altogether  I  think  the  system  highly  objectionable.  The  bankrupt's  certificate  should  depend 
entii*ely  upon  the  commissioner. 

2967.  Have  you  found  in  your  experience  that  the  necessity  of  obtaining  such  consent  m 
many  cases  occasions  much  expense  to  the  bankrupt  ? — If  the  creditors  are  many  and  Uving 
at  a  distance,  great  expense  is  entailed  upon  the  bankrupt  in  procuring  their  signatures  to 
the  certificate.     I  have  known  instances  of  from  20/.  to  40/.  being  paid  for  costs. 

2968.  Can  you  suggest  any  mode  by  which  such  expense  might  be  diminished  ? — ^The 
mode  by  which  such  expense  may  be  diminished  is  suggested  by  the  commissioner  granting 
the  certificate. 

2969.  Instead  of  requiring  the  previous  consent  of  creditors  to  the  certificate ,  would  it,  in 
your  opinion,  be  more  advisable  to  allow  any  of  the  creditors  of  the  bankrupt  to  be  heard 
before  the  judge  or  commissioner  against  his  signing  the  certificate? — I  think  so;  and  for 
that  purpose  notice  should  be  given  in  the  Gazette  that  at  such  a  time  (the  time  to  be 
named  by  the  commissioner)  the  commissioner  would  sign  the  certificate  unless  sufficient 
cause  were  shewn  why  he  should  not  do  so. 

2970.  Do  you  think,  judging  from  your  experience,  that  the  supiness  of  creditors  would,  in 
the  generaUty  of  cases,  make  the  obtaining  the  certificate  an  easy  thing  by  the  creditors  failing 
to  attend,  and  the  commissioner  or  judge  certifying  a  conformity  to  the  banki*upt-law  ? — I 
do  not  think  the  obtaining  of  the  certificate  an  easy  thing  by  reason  of  the  creditors  failing  to 
attend  the  commissioner ;  if  creditors  had  just  cause  to  show  why  the  bankrupt  should  not  be 
discharged  from  his  debts,  there  is  very  little  fear  of  their  being  hiattentive  to  what  is  about 
to  be  done. 

2971.  In  your  opinion  should  the  conduct  of  the  bankrupt  in  the  mode  of  contracting  debts, 
or  in  disposing  of  his  property  before  the  bankruptcy,  form  part  of  the  consideration  in  grant- 
ing the  certificate? — Undoubtedly,  and  I  think  it  might  be  extended  by  adopting  some  of 
the  provisions  of  the  Insolvent  Debtors'  Act,  which  inflict  a  punishment  upon  the  debtor  for 
several  acts  beside  those  mentioned  in  the  question. 

2972.  Would  it,  in  your  opinion,  be  advisable  in  any,  and  if  so  in  what  class  of  cases,  to 
withhold  the  granting  of  the  certificate  until  after  an  audit  or  the  payment  of  a  dividend,  or 
any  and  what  other  time? — I  think  in  all  cases  the  certificate  should  not  be  granted  until  the 
first  audit. 

2973.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sioner before  whom  a  bankrupt  passes  his  last  examination,  should  have  power  to  punish 
such  bankrupt  by  imprisonment  for  a  limited  time  for  gross  misconduct  or  fraud? — I  am  of 
opinion  that  the  commissioner  before  whom  the  bankrupt  passes  his  last  examination,  should » 
have  power  to  punish  a  bankrupt  for  gross  misconduct  or  fraud  ;  but  I  am  not  prepared  to 
say  whether  such  punishment  should  be  by  imprisonment  for  a  limited  time,  or  by  some  other 
mode. 

2974.  In  your  opinion  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
should  be  administered  under  a  fiat  in  bankruptcy  or  a  trust-deed  ? — ^There  can  be  no  dount 
of  the  advantage  to  creditors  attending  the  administration  of  the  property  of  a  bankrupt  under 
a  fiat  in  bankruptcy  over  that  of  the  mode  generally  resorted  to  under  a  deed  in  trust  for  cre- 
ditors. Trustees  under  a  deed  cannot  sue  in  their  own  right — the  debtor's  name  must  be  used. 
The  debtor  himself  cannot  be  a  witness — and  in  many  cases  might  be  induced  to  release. 

2975.  Do  you  believe  that  trust-deeds  are  more  resorted  to  than  formerly,  and  if  so,  what 
do  you  believe  to  be  the  cause  ? — I  believe  that  trust-deeds  are  more  frequently  resorted  to, 
and  I  believe  one  cause  to  be  the  disinclination  of  the  debtor  to  become  a  bankrupt. 

2976.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any  and  what  power  over  the 
trustees  under  such  deeds,  and  what  provisions  do  you  recommend  to  this  purpose?— I  think 
the  Court  of  Bankruptcy  should  have  a  power  over  trustees  under  such"  deeds.  I  believe  there 
are  few  cases  of  estates  under  trust-deeds  being  speedily  woundup,  and  that  is  one  reason  why 
I  think  they  ought  to  be  brought  under  the  control  of  the  Court  of  Bankruptcy.  The  creditors, 
too,  would  have  the  means  of  knowing  what  the  trustees  had  done.  At  pi-esent  they  must  rely 
entirely  upon  such  information  as  they  may  be  able  to  obtain  from  the  trustees,  or  through  the 
means  of  a  bill  in  Chancery.  There  is  a  case  within  my  knowledge  of  a  person  executing  a 
trust-deed  for  the  benefit  of  creditors.  No  provision  was  made  for  the  deed  being  void,  unless 
the  creditors  came  in  under  it  within  a  certain  time ;  no  creditors  have  signed  the  deed  except 
the  trustees  in  that  character,  (at  least  they  had  not  done  so  some  short  time  ago.)  The 
deed  was  executed  in  the  year  1830.  Some  thousands  of  pounds  have  been  got  in  by  the 
trustees,  an  enormous  sum  has  been  expended  in  costs,  and  the  creditors  consider  it  useless  to 
become  parties,  being  aware  that  if  they  do  so  they  will  get  no  account  without  filing  a  bill  in 
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Chancerj\  I,  however^  think  the  Court  of  Bankruptcy  should  have  no  control  over  trustees, 
except  upon  the  application  of  a  creditor  or  creditors  whose  debts  amounted  to  a  sum  sufficient 
to  strike  a  docket  for  a  fiat  in  bankruptcy,  and  that  upon  the  application  of  such  parties  the 
commissioners  should  be  enabled  to  inquire  into  the  circumstances  and  compel  the  trustees  to 
administer  the  assets  according  to  the  original  intention  of  the  parties  to  the  deed. 

2977.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing  the  fiat,  and 
the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof  to  require  the 
payment  into  court  of  a  regulated  per  centage  upon  all  property  passing  through  the  court ; 
or  in  what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  the  court,  so  as 
not  to  be  a  burden  upon  small  estates  ? — I  think  the  fee  of  10/.  paid  on  issuing  the  fiat,  and 
the  20/.  on  the  choice  of  assi^ees  should  be  aboUshed ;  the  charges  are  very  heavy  on  small 
estates,  and  I  have  known  solicitors  object  to  a  bankruptcy  and  recommend  a  trust-deed  in 
consequence  of  those  fees.  The  payment  of  a  per  centage^  upon  all  property  passing  through 
the  court  would  be  a  more  equitable  charge  upon  bankrupts'  estates. 

2978.  Should  the  official  assignees,  in  your  opinion,  be  paid  out  of  a  joint  fund  or  out  of  each 
estate  ? — ^The  official  assignees  at  present  obtain  no  remuneration  that  I  am  aware  of  unless 
assets  pass  through  their  hands,  and  in  small  estates  they  may  have  many  duties  to  perform 
which  would  be  without  remuneration.  I  think,  therefore,  that  as  a  remuneration  for  clerks, 
they  should  receive  a  fixed  salary  to  be  paid  out  of  a  joint  fund,  but  that  a  great  portion  of  the 
remuneration  should  be  paid  out  of  each  estata  This  would  operate  as  a  stimulus  to  the 
official  assignee. 

2979.  In  your  opinion  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  the  execution  of  the  duties  imposed  upon  him  as 
such  official  assignee  ? — I  think  the  official  assignee  should  not  be  liable  for  damages  or  costs 
in  any  action  or  suit  for  anything  done  by  him  in  execution  of  his  duties,  unless  the  commis- 
sioner,  before  whom  or  in  whose  court  the  proceedings  have  taken  place,  should  decide  as  to 
his  liability  on  any  application  made  to  him  by  the  party  aggrieved. 

2980.  Have  you  suffered  by  failures  in  the  country,  or  have  you  had  experience  in  the  work- 
ing of  fiats  of  bankruptcy  in  the  country  ? — I  have  had  much  experience  in  the  working  of 
commissions  of  bankrupt  in  the  country,  not  as  principal  but  in  an  office  where  I  was  manag- 
ing-clerk for  a  period  of  near  14  years.  I  have  also  had  some  experience  in  the  working  of 
commissions  of  bankrupt  in  the  country  as  principal. 

2981.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts*  estates  in 
the  country — If  not,  state  the  grounds  of  your  dissatisfaction,  and  particularly  whether  the 
constitution  of  the  courts  of  commissioners  in  the  country,  the  uncertainty  attending  these 
tribunals,  both  with  respect  to  the  law  and  the  practice,  the  costs  of  working  fiats  in  the 
country,  the  difficulty  of  access  to  the  proceedings,  the  want  of  publicity,  and  the  checks 
attendant  thereupon,  the  delay  in  getting  in  the  property,  the  safety  of  the  funds  when 
coUectM,  the  time  of  making  dividends,  the  niunber  and  the  amount  of  the  dividends,  the 
absence  of  any  sufficient  motive  to  secure  activity  on  the  part  of  assignees,  and  whether  any, 
and  which,  of  the  above  matters  form  grounds  of  dissatisfaction  ? — I  am  of  opinion,  generally 
epeaking,  that  the  constitution  of  the  courts  of  commissioners  in  the  country,  the  uncertainty 
attending  their  proceedings,  the  costs  of  working  commissions  and  fiats,  the  difficulty  of  access 
to  the  proceedings,  and  other  matters  alluded  to  in  the  question,  are  open  to  great  objection. 
I  have  long  felt  the  evil  of  the  solicitor  to  the  petitioning  creditor  nominating  his  own  comnas- 
sioners.  That  has  been,  by  a  late  alteration  in  the  bankrupt  law,  in  some  measure  obviated ; 
and  I  beg  to  submit  to  the  Commissioners  an  extract  f^om  a  letter,  which  I  took  the  liberty 
of  addressing  to  Lord  Brougham  in  December,  1830,  on  the  subject  of  a  Bill  then  before 
Parliament  for  the  establishment  of  local  courts,  which  is  as  follows : — "  But,  my  Lord,  there 
is  another  and  equally  important  change  in  the  administration  of  the  law,  which  I  conceive 
might  be  made  by  giving  to  each  local  judge  power  to  take  cc^nizance  of  all  matters  in  baiic- 
ruptcy  and  insolvency,  subject,  however,  to  an  appeal  by  the  parties  to  the  Lord  Chancellor 
or  the  commissioners  of  the  Insolvent  Court,  as  the  case  may  be."  *  #  *  *  ♦ 
*'  A  practical  experience  for  many  years  in  bankruptcy,  whilst  residing  in  Devonshire,  enables 
me  to  form  a  tolerably  correct  opinion  of  Ae  evils  attendant  on  the  manner  in  which  country 
commissions  are  executed,— evils  whidi  can  only  be  cured  by  taking  away  from  the  solicitor 
to  the  commission  the  liberty  of  nominating  his  own  commissioners,  and  by  the  Lord  Chan- 
cellor's ddegating  to  an  impartial  judge  that  authority  whidi  commissioners  at  present 
possess."  I  do  not  feel  myself  at  liberty  to  state  what  has  passed  in  my  presence  at  meetings 
of  the  commissioners  during  the  period  before  spoken  of  by  me ;  but  I  may,  perfiaps,  be  per- 
mitted to  state  that  I  could  not  help  feeling  the  necessity  of  ffreat  alteration.  The  period  to 
which  I  allude  is,  of  course,  before  the  late  regulation  as  to  tne  appointment  of  district  com- 
mbsioners,  and,  therefore,  my  observations  do  not  apply  to  them  ;  but  I  still  think  the  evils 
are  very  great.  As  to  the  costs  of  working  the  proceedings  in  bankruptcy  in  the  country,  I 
have  before  me  a  statement  of  the  petitioning  creditors'  bilk  of  costs  to  the  choice  of  assignees 
under  43  country  commissions,  between  the  years  1810  and  1820.  The  largest  amount  ot 
petitioning  creditors'  costs  in  the  list  is  354/. ;  the  smallest,  71/.  The  total  amount  of  costs  to 
the  choice  of  assignees  under  such  43  commissions  is  upwards  of  6,000/. ;  and  the  average 
amount  140/.  for  each  bankruptcy.  In  another  case,  in  which  I  was  solicitor  to  the  petition* 
ing  creditor,  the  bill,  as  taxed  by  a  Master  in  Chancery,  amounted  to  21  li.  Great  dcfficuky 
is  experienced  by  creditors  in  getting  access  to  the  proceedings  in  the  country.  Indeed, 
within  my  experience  they  were  never  produced  to  a  creditor,  and  no  information  was  ever 
given  to  him.  The  getting  in  of  property  is  generally  dependent  upon  the  solicitor,  and  that 
solicitor  generally  receives  the  money.  The  assignee  has  no  inducement  to  exert  himself  in 
getting  in  the  effects  beyond  his  interest  as  a  creditor ;  and  it  too  often  happens  that,  instead  of 
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the  funds  being  paid  into  the  banker's  hands>  they  remain  either  with  the  solicitor  or  the  assignee. 
Under  a  commission  of  bankrupt  against  a  gentleman  of  the  name  of  Glynn,  who  was  a 
banker  in  Cornwall,  and  which  commission  was  issued  by  me  in  October  1823,  the  bankrupt^ 
on  his  last  examination,  disclosed  property  to  the  amount,  as  stated  by  him,  of  120,000/.  and 
upwards ;  against  which  he  stated  there  were  mortgage  debts  of  about  45,000/. ;  debts 
proved  and  due  to  creditors  who  held  no  mortgage  security  about  13,000/.;  and  a  debt 
claimed,  but  proof  rejected  by  the  commissioners,  of  about  5,000i.  It  also  appeared  that  a 
settlement  had  been  made  by  the  bankrupt  in  favour  of  his  daughters.  The  proceedings 
went  from  my  hands  in  1825;  since  which  no  dividend  had  been  declared  until  some  time 
last  year,  and  then  the  dividend  declared  was,  I  beUeve,  about  a  shilling  in  the  pound. 

2982.  What  is  your  opinion  of  the  following  plan,  which  has  been  suggested  to  this  Com- 
mission, either  as  a  plan  for  administering  the  law,  both  of  bankruptcy  and  insolvency, 
throughout  England  and  Wales,  in  the  event  of  the  Insolvent  Debtors'  Court  beuig  abolished, 
or  as  a  plan  for  administering  the  law  of  bankruptcy  only : — The  Court  of  Review  to  be 
aboUshed.  To  have  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and 
insolvents)  such  court  to  consist  of  a  certain  numiber  of  c^-ordinate  judges ;  some  (as  the  pre- 
sent commissioners)  to  be  stationed  in  London,  others  in  certain  districts  throughout  the 
country,  to  be  determined  upon.  The  court  to  have  original  jurisdiction  in  all  matters  of 
bankruptcy  and  insolvency,  subject  to  appeaL  The  law  to  be  administered  in  London  and  in 
such  country  districts  before  any  one  or  more  of  the  judges  of  the  court,  subject  to  appeal  froni 
the  decision  of  any  one  judge,  either  in  London  or  the  country,  to  three  of  the  judges  in 
London;  and  in  certain  matters,  and  under  certain  restrictions,  from  the  three  to  the  Lord 
Chancellor.  All  appeals  before  the  three  judges  to  be  proceeded  upon  by  viva  voce  exami- 
nation  of  witnesses  (as  now  in  the  subdivision  courts),  unless  the  court  think  it  expedient, 
imder  special  circumstances,  to  receive  testimony  by  affidavit  Appeals  before  the  Lord 
Chancellor  to  be  decided  upon  the  evidence  taken  before  the  three  judges,  and  upon  that 
alone,  unless  the  Lord  Chancellor  think  it  expedient  to  have  further  evidence  by  vvod  voce 
examination  or  by  affidavit ;  and  where  further  viva  voce  evidence  required,  the  Lord  Chan- 
cellor to  remit  the  case  to  the  three  judges  for  that  purpose.  The  judges  of  the  court  sitting 
in  London,  or  the  major  part  of  them,  to  make  general  rules  and  orders,  to  be  approved  of 
by  the  Lord  Chancellor,  for  regulating  the  forms  of  proceedings  and  the  practice  to  be  observed 
in  the  ^court,  both  in  London  and  in  the  country.  The  proceedings  before  any  of  the  judges 
in  the  country  to  be  transmitted  to  the  court  in  London  to  be  records  of  the  court,  and  to  be 
kept  as  such  among  the  records  thereof;  but  the  solicitors  prosecuting  any  matter  of  bank* 
ruptcy  or  insolvency  in  the  country  to  have  office-copies  of  such  proceedings,  in  the  same 
manner  as  solicitors  do  now  of  proceedings  in  the  Court  of  Bankruptcy  ? — As  for  as  my  expe<* 
rience  enables  me  to  speak,  I  think  the  Court  of  Review  might  with  great  propriety  be 
abolished.  The  machinery  of  it  is  very  expensive,  and  sufficient  to  deter  creditors  from  apply- 
ing to  it.  There  should  be  one  court  for  the  administration  of  the  laws  relating  to  bankrupts 
and  insolvents,  to  consist  of  a  certain  number  of  judges,  some  to  be  stationed  in  London,  and 
ethers  in  certain  districts  throughout  the  country.  I  have  in  my  possession,  and  now  produce 
to  the  Commissioners,  a  map  of  England  (made  some  years  ago),  showing  the  districts  into 
which  England  and  Wales  had  been  divided  by  the  Lord  Chancellor  of  Ireland  for  the  pur- 
pose of  carrying  into  effect  the  Act  of  the  55  Geo.  III.,  c.  157,  with  a  paper  annexed  to  it, 
giving  the  names  and  residences  of  the  extraordinary  commissioners  then  appointed  there- 
under by  his  Lordship.  Including  the  London  district,  they  are  12  in  number,  which,  in  my 
opinion,  are  too  many.  Six  or  eight,  exclusive  of  the  London  district,  would  be  quite  sufficient 
for  the  objects  of  the  present  inquiry ;  nevertheless,  the  map  may  be  useful  for  reference ;  I, 
therefore,  take  the  liberty  to  hand  it  in.  [  The  same  was  delivered  in*  Vide  Appendix,] 
The  court  should  have  original  jurisdiction  in  all  matters  of  bankruptcy  and  insolvency,  sub- 
ject to  appeal ;  and  I  also  think  that  the  other  suggestions  referred  to  in  this  question  are  the 
best  which  can  be  acted  upon  for  the  constitution  of  a  new  court.  I  would  beg  further  to 
suggest  that  the  courts  should  be  all  courts  of  record,  and  that  the  registrar  should  take  the 
ordinary  business  of  the  proceedings.  With  reference  to  the  procc^ngs  in  the  country,  I 
conceive  the  advantage  of  such  proceedings  being  transmitted  to  London  would  be  great ; 
and  in  no  case,  whether  under  existing  or  future  fiats,  or  old  proceedings,  should  the  pro- 
ceedings be  permitted  to  remain  with  the  solicitor.  Facilities,  too,  should  be  given  to  the 
creditors,  either  by  production  of  the  proce^ings  or  the  accounts,  enabling  the  creditors  to 
see  the  actual  state  of  the  funds.  In  April,  1831, 1  took  the  liberty  of  addressing  a  letter  to 
the  then  Lord  Chancellor  on  the  subject  of  the  custody  of  assignees'  accounts,  a  copy  of  which 
I  beg  to  read  to  the  Commissioners,  and  also  a  copy  of  a  letter  which  I  received  from  the 
Secretary  of  Bankrupts  in  reply. — [The  same  were  read  as  follow  : — ] 

*'  My  Lord>  33,  Red  Lion- square,  April  26,  1831. 

"  I  BEO  most  respectfully  to  submit  to  your  Lordship's  consideration  a  measure  which, 
if  adopted,  I  feel  satisfied  would  be  productive  of  much  good  to  the  creditors  at  large  of  a 
bankrupt 

*'  Aa  the  law  at  present  stands,  and  as  it  has  stood  ever  since  the  5  Geo.  II.,  assignees  are 
directed  to  keep  accounts,  which  accounts  creditors  may  at  all  times  'inspect;*  but  the 
assignee  may,  if  he  pleases,  refuse  to  furnish  copies  of  the  accounts,  or  permission  to  a  creditor 
to  take  extracts. 

"  Now  I  would  suppose  the  case  of  an  extensive  failure  at  Plymouth,  the  commission^ 
executed  there^  and  the  assignees  resident  also  there ;  the  assignees  receive  large  sums  on 
aecoimt  of  the  bankrupt's  estate ;  but  years  roll  on  before  anything  like  a  winding-up  of  the 
bankruptcy,  or  even  a  disposition  to  close  the  affiiirs,  takes  place.    In  the  mean  time  a  creditor. 
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Mr.  Robert  Cole. 
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resident  in  London,  whose  little  all  has  been  locked  up  by  the  bankruptcy,  and  who,  at  the 
period  of  the  faihire,  indulged  in  the  hope  of  getting  something  from  the  wreck,  begins  to  feel 
impatient  at  the  delay  in  making  a  dividend.  He  writes  to  the  assignees;  in  reply  he  is 
informed  that  the  assignees*  payments  exceed  their  receipts.  Doubting  the  truth  of  the 
assertion,  he  calls  on  them  to  render  him  a  copy  of  the  accounts ;  but  this  is  refused.  The 
creditor  then,  to  satisfy  himself,  has  no  alternative  but  to  undertake  a  long  journey  to  inspect 
the  accounts.  The  accounts  are  produced ;  they  are  so  voluminous  and  so  intricate,  that  he 
cannot,  on  a  bare  inspection,  understand  them ;  and  he,  therefore,  begins  to  make  notes,  and 
take  extracts.  The  assignees,  seeing  this,  say,  '  You  may  "inspect"  the  accounts  so  long  as 
you  please,  but  we  cannot  allow  you  to  take  an  extract,  or  copy  a  single  entry.'  The  creditor 
cannot  carry  in  his  recollection  every  item,  but  he  sees  enough  to  convince  him  that,  on  a  dis- 
section of  the  accounts,  the  assignees  will  be  compelled  to  account  for  moneys  which  they  had 
improperly  kept  in  their  hands,  and  that  many  of  their  payments  could  not  be  justified.  He 
calls  on  the  commissioners  to  appoint  a  meeting  for  examining  the  assignees,  and  finds  that 
the  unerring  hand  of  death  had  summoned  two  of  them  to  their  account.  One  of  the  surviving 
commissioners  is  obliged  to  be  often  absent  from  home ;  and,  after  waiting  for  months,  the 
creditor,  in  order  to  procure  an  efficient  list  of  commissioners,  gets  a  renewed  commission,  and 
the  assignees  at  length  are  before  the  commissioners,  the  accounts  are  gone  into,  and  the 
assignees  are  found  to  be  accountable  for  thousands. 

"  I  have  put  this,  my  Lord,  as  a  possible  case,  but  in  truth  I  know  more  than  one  very,  very 
like  it ;  but  let  the  result  of  the  investigation  be  reversed,  and  instead  of  thousands  let  it  be 
supposed  that  the  assignees  had  nothing  in  their  hands  to  divide ;  the  creditor  returns  home 
lamenting  the  loss  of  his  time  and  money,  and  saddled  with  the  expenses  of  the  commis- 
sioners' meeting. 

*'  To  remedy  this  evil,  I  would  humbly  take  leave  to  suggest  that  assignees  should  be  com- 
pelled, under  a  certain  penalty,  not  only  to  produce  their  accounts  for  inspection,  but  to  permit 
copies  or  extracts  to  be  taken,  and,  at  the  expence  of  the  party  requiring  the  same,  to  furnish 
copies.  But  as  this  may  not  fully  answer  another  object  which  1  contemplate,  namely,  that 
of  inducing  assignees,  by  the  fear  of  being  compelled  to  pay  the  penalty  of  20/.  per  cent,  to 
no  longer  withhold  a  dividend  from  the  creditors,  if  there  be  any  thing  to  divide,  I  submit 
that  an  officer  in  bankruptcy  should  be  appointed,  with  authority  to  call  on  assignees  under 
all  commissions  which  have  been  razetted  for  the  last  '20  ot  30  years,  (names  and  addresses 
could  be  easily  procured,  if  the  solicitors  or  agents  to  the  commissioners  were  by  such  officer 
called  upon  for  same,)  to  file,  with  such  officer,  within  a  period  to  be  named,  a  copy  of  the 
bankrupt's  balance-sheet,  together  with  a  statement  of  any  other  property  which  may  have 
been  discovered  subsequent  to  the  bankrupt's  passing  his  examination,  a  particular  statemedt 
of  the  receipts  and  disbursements,  with  dates  also  of  tlie  dividends  (if  any)  declared,  and  when 
80  declared,  of  what  dividends  paid,  and  to  whom,  and  what  remain  unpaid  to  the  creditors, 
and  of  the  effects  which  at  the  time  of  filing  the  accounts  remained  undisposed.  That  the 
officer  having  the  custody  of  such  accounts  should  produce  the  same,  and  furnish  copies,  sub- 
ject to  certain  restrictions,  to  prevent  idle  or  improper  inquiries ;  and  if  any  assignee  has  ab- 
sconded, or  gone  abroad,  or  be  dead,  then  it  should  be  imperative  on  the  solicitor  to  the  com- 
mission, or  to  such  assignee,  to  furnish  the  accounts  according  to  the  best  of  his  ability  ;  and 
I  would  suggest  also  that  an  affidavit  should  accompany  the  papers  to  be  filed,  to  the  effect 
that  the  copies  of  the  balance-sheets,  &c.,  are  true  copies,  and  that  the  statements  of  account 
are  true  and  correct  statements. 

•'  In  a  letter  which  I  took  the  liberty  of  addressing  to  your  Lordship  on  the  11th  December 
last,  I  stated  to  the  effect  that  a  practical  experience  of  many  years  in  bankruptcy  whilst  re- 
siding in  Devonshire,  enabled  me  to  form  an  opinion  of  the  evils  attendant  on  the  nomination 
of  the  commissioners  in  a  country  commission  by  the  petitioning  creditor's  solicitor,  and  I  am 
glad  to  find,  by  the  excellent  Bill  which  has  been  introduced  oy  your  Lordship  for  a  reform 
in  the  Bankruptcy  Court,  that  it  is  in  contemplation  to  entirely  take  away  that  power. 

"  I  trust  your  Lordship  will  pardon  the  liberty  I  take  in  thus  trespassing  on  your  Lord- 
ship's most  valuable  time.     And  have  the  honour  to  be,  with  great  respect, 

"  My  Lord, 

'^  Your  Lordship's 

**  Most  obedient  and  very  humble  Servant, 
"  ROBERT  COLE.' 
«  To  the  Right  Hon.  the  Lord  Chancellor, 
&c.  &c.  &c." 

•*  Sir,  Secretary  of  Bankrupts  OjSJice,  3cf  May,  1831. 

"  I  AM  directed  by  the  Lord  Chancellor  to  acknowledge  the  receipt  of  your  Letter  con- 
taining suggestions  for  the  amendment  of  the  Bankrupt  Laws,  with  reference  to  the  custody  of 
assignees'  accounts,  and  to  assure  you  that  it  will  receive  his  Lordship's  best  consideration. 

*'  I  remain,  Sir^ 

"  Your  most  obedient  Servant, 
•»  Robert  Cole,  Esq.,  33,  Red  Lion  Square."  «  WILLIAM  VIZARD." 

I  also  submit  to  the  Commissioners  an  extract  from  a  letter  which  I  addressed  to  Lord 
Brougham  in  June,  1833,  on  the  subject  of  the  Local  Court  Bill,  which  was  then  pending 
before  Parliament. — [The  same  was  read  as  follows,'] 

**  With  respect  to  the  jurisdiction  of  the  local  judge  in  matters  of  bankruptcy,  I  took  the 
liberty  of  suggesting  the  introduction  of  a  clause  to  that  effect  in  a  letter  which  I  addressed 
to  your  Lordship  on  the  11th  December,  1830,  (the  Bill  theii  pending  in  the  House  of 
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Lords  not  containing  any  such  provision,)  and,  if  necessary,  I  can  adduce  many  facts  in 
support  of  that  part  of  the  Bill.  I  beg,  however,  most  respectfully  to  submit  that  the  au- 
thority of  the  local  judges  should  not  be  confined  to  fiats  hereafter  to  be  issued,  but  that 
they  should  have  authority  to  act  under  all  commissions  and  fiats  heretofore  issued  in  the 
same  manner  as  the  Commissioners  in  the  New  Bankrupt  Court  have  been  autJjorised  in 
regard  to  old  commissions,  with  similar  clauses  as  to  fees  payable  for  meetings  under  such 
old  commissions,  &c.,  as  are  contained  in  the  late  Act,  for  without  such  authority  many  of 
the  evils  attendant  on  the  old  system  will  remain  untouched." 

2982.*  Might  not  other  matters  for  which  now  special  commissions  are  issued,  such  as 
commissions  of  lunacy,  for  assigning  guardians — for  examination  of  witnesses — for  taking 
answers,  &c. — be  advantageously  prosecuted  before  any  one  of  the  judges  of  such  court  ? — 
It  will  be  seen  by  my  letters  to  the  Lord  Chancellor  that  I  took  the  liberty  of  suggesting  that 
the  power  of  commissioners  should  not  be  confined  to  proceedings  in  bankruptcy,  but  that 
they  should  take  cognizance  of  all  matters  in  insolvency,  and  act  as  judges  of  the  local  courts. 
I  have,  therefore,  no  difficulty  in  answering  this  question  in  the  affirmative. 

2983.  It  has  been  suggested  to  this  commission,  that  instead  of  having  local  judges  for  the 
country  districts,  it  would  be  more  advantageous  that  the  law  of  bankruptcy  for  England  and 
Wales  should  be  administered  in  the  court  in  London  with  the  aid  of  circuits  for  certain  mat- 
ters, and  with  the  power  of  appointing  examiners  where  necessary,  as,  for  instance,  all  adjudi- 
cations of  bankruptcy  and  choice  of  assignees  to  take  place  in  London ;  the  last  examination 
of  bankrupts,  and  audits,  and  dividends,  to  take  place  before  a  judge  on  his  circuit,  and  the 
court  to  have  power  to  appoint  examiners  for  counties  or  districts  for  special  purposes,  what 
is  your  opinion  of  this  plan,  and  of  the  relative  merits  of  the  two,  and  what  part,  if  any,  of  the 
business  under  a  fiat  of  bankruptcy  do  you  think,  from  your  experience,  could  be  conveniently 
and  efficiently  dispatched  on  circuit  ? — I  am  afraid  the  great  expense  attendant  upon  the 
commissioners  making  circuits  in  the  country,  and  appointing  examiners,  would  be  an  obstacle 
to  the  course  suggested  by  this  question. 

2984.  Does  any  other  point  occur  to  you  on  which  you  wish  to  make  any  observation  to 
the  commissioners  ? — I  have  referred  to  a  Return  to  the  House  of  Commons  made  by  official 
assignees  under  town  fiats,  which  was  ordered  to  be  printed  in  April,  1839,  for  the  purpose  of 
making  a  calculation  as  to  the  number  of  proceedings  reported  by  the  official  assignees  to  be 
wanting  under  bankruptcies,  to  which  the  official  assignees  had  been  appointed — I  mean  old 
proceedings — and  I  find  a  Return  of  no  less  than  362  files  of  proceedings  wanting ;  and  on  looking 
to  some  of  the  Returns  where  there  are  only  few  proceedings  wanting,  it  appears  to  me  that 
a  full  Return  of  those  missing  has  not  been  made.  I  find  also  in  Mr.  Johnsons  Return  that 
in  the  bankruptcy  of  Watkins  and  Co.  there  is  this  remark,  "  Solicitor  refuses  to  surrender 
proceedings."  It  has  for  a  long  time  appeared  to  me  that  either  the  court  does  not  possess 
the  power  to  compel  the  production  of  old  proceedings,  or  that  solicitors  too  often  invade  that 
power.  In  the  year  1834  I  had  occasion  to  call  fortne  proceedings  against  Von  Doornik  and 
Griffith.  After  much  inquiry  I  traced  where  the  proceedings  were  likely  to  be :  a  summons 
was  issued  to^the  solicitor,  who  paid  no  attention  to  it,  and  he  afterwards  addressed  to  me  the 
following  letter:  " Sir, — My  reason  for  not  attending  to  the  summons  served  upon  me  in  the 
bankruptcy  of  Von  Doornik  and  others  was,  that  I  never  have  had  anything  to  do  with  that 
commission,  either  directly  or  indirectly,  nor  have  I  the  proceedings,  or  any  books  or  papers 
relating  to  it.  I  learn  from  a  clerk,  who  was  formerly  in  Mr.  Seymour's  office,  that  nothing 
has  been  done  under  the  commission  since  the  year  loI2,  and  I  have  every  reason  to  suppose 
that  the  proceedings  are  lost  or  destroyed.  I  am,  &c."  There  can  be  no  doubt,  I  think, 
that  old  proceedings  are  frequently  destroyed.  Some  time  ago  I  had  occasion  to  examine  a 
qimntity  of  paper  at  the  warehouse  of  a  waste-paper  dealer,  and  in  the  course  of  that  exami- 
nation found  amongst  many  hundred  weight  of  law  papers,  which  the  dealer  informed  me 
had  been  sold  under  a  distress  for  rent,  the  solicitor  having  gone  abroad,  a  great  many  files  of 
proceedings  in  bankruptcy.  The  dealer  told  me  the  whole  was  about  to  be  sent  away  to 
cheese  shops,  but,  upon  my  promise  to  use  expedition  in  looking  over  the  paper,  he  agreed  to 
keep  it,  and  having  selected  upwards  of  twenty  files  of  proceedings,  I  addressed  a  letter  to 
the  Lord  Chancellor,  informing  his  lordship  of  the  circumstance.  Having  so  done,  I  pro- 
ceeded with  the  examination  of  the  mass  of  paper,  and  upon  my  promise  to  pay  for  the  oppor- 
tunity given  to  me,  the  paper  was  reserved  for  the  purpose  of  my  going  through  the  whole. 
Ultimately  I  succeeded  in  selecting  proceedings  under  59  bankruptcies;  and  I  then  addressed 
a  letter  on  the  subject  to  Sir  Charles  Frederick  Williams.  Sir  Charles  was  out  of  town,  but  on 
his  return  I  had  some  further  communication  with  him,  and  also  with  some  of  the  official 
assignees  as  to  what  should  be  done  with  the  proceedings.  I  afterwards  placed  ihem  in  the 
hands  of  Mr.  Johnson,  who  informs  me  that  considerable  assets  are  likely  to  be  realized  from 
some  of  the  estates.  In  this  case  it  will  be  seen  that  if  I  had  not  fortunately  discovered  the 
proceedings  and  secured  them,  the  whole  would  in  all  likelihood  have  been  for  ever  lost  to 
the  court.  There  is  another  subject  upon  which  I  would  beg  to  make  a  remark ;  I  allude  to 
the  exertions  of  official  assignees  in  getting  in  outstanding  debts.  I  am  quite  satisfied  that 
no  creditor's  assignee  or  solicitor  would  take  the  trouble  to  get  in  small  amounts.  1  have 
looked  at  several  proceedings  and  accounts  in  the  Court  of  bankruptcy,  and  I  hold  in  my 
hand  an  abstract  of  the  results  of  one  of  the  official  assignees  in  one  estate,  the  aggregate 
amount  of  debts  received  by  him  is  upwards  of  1400/.,  of  which  73  were  not  exceeding  5.p., 
59  above  5s.  and  not  exceeding  10*.,  87  above  10*.  and  not  exceeding  20*.,  21H  above  20*. 
and  not  exceeding  5/.,  60  above  5/.  and  not  exceeding  10/.,  and  15  above  10/.  Many  of  the 
debts  under  5*.  amounted  to  no  more  than  8c/.,  9(/.  I*.,  and  such  like  trifling  sums.  I  con- 
ceive also  the  appointment  of  an  official  assignee  to  be  very  useful  in  the  protection  of  the 
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Bxaminationt.  funds,  and  prevention  of  loss  to  the  bankrupt's  estate  generally ;  and  to  their  exertions  may 
Mr  Robert  C  le.     ^®  ascribed  the  getting  in  of  many  thousands  under  the  old  bankruptcies  which  never  would 

iTthF  h  iflj  otherwise  have  been  realized  by  the  creditors.  Many  instances  have  come  to  my  knowledge 
of  the  winding  up  of  an  estate  having  been  delayed  for  a  series  of  years ;  the  assignees  de^, 
the  solicitor  conceiving  himself  responsible  to  no  one,  and  the  creators  without  any  remedy 
except  that  of  an  application  to  the  commissioner  and  the  appointment  of  an  official  assignee ; 
the  result  has  been  that  in  all  cases  where  there  have  been  any  assets  the  creditors  have  ob- 
tained their  dividends.  I  do  not  think  the  fees  allowed  to  official  assignees  to  be  more  m 
proportion  than  accountants  would  receive;  making  proper  allowances  for  the  assignee's 
situation  and  duties,  the  appointment  of  an  accountant  as  an  assignee  is  not,  in  my  opinicm, 
the  most  judicious  course  that  can  be  adopted. 

[7^  Witness  withdrew.] 


Districts  into  which  England  and  Wales  have  been  divided  by  the  Lord  Chancellor  of 
Ireland,  for  the  purpose  of  carrying  into  effect  the  Act  of  the  55th  George  the  Third,  chapter 
157>  and  the  Names  and  Residences  of  the  respective  Extraordinary  Commissionbrs 
appointed  thereto  by  his  Lordship. 

Districts.  Shim.  CoBniiMioiiert*  Nmdw  sad  Beadeneet. 

London. — London,  Westminster,  Uic  borough  of  William  King,  Esq.,  London  ; 

Southwark,  and  the  counties  of  Mid-  Thomas  Kippax  Ring,  Esq.,  of  the  same, 
dlesex,  Essex,  Rent,  Surrey,  Herts, 
Sussex,  and  Bucks. 

BATH.^Somerset,  Wilts,  Gloucester,  Dorset,  and  Richard  Whaley  Bridgman,  Esq.,  of  Bath; 
Monmouth  Henry  Mant,  Esq.,  of  the  same. 

Liverpool. — Lancaster  and  Cheater       •      •     .  Joseph  Dawson,  Esq.,  of  Liverpool ; 

Philip  Rewley,  Esq.,  of  the  same. 

Lincoln. — Derby,  Leicester,  Lincoln,  Netting-  Thomas  Manners,  Esq.,  of  Grantham,  Lincoln 
ham,  and  Rutland.  shire. 

Charles  Latham,  Esq.,  of  Melton  Mowbcay,  Lei- 
cestershire. 

BiRMiNOHAic. — Salop,  Warwick,  Staflbrd,  Here-  J.  Welshman  Wheatley^  Esq.,  of  Birmin^uun ; 
ford,  and  Worcester.  John  Yeend  Bedford,  Esq.,  of  the  same. 

ToRK. — ^Tork  at  large •     •  John  Travis,  Esq.,  of  Scarborough ; 

John  Woodall,  Esq.,  of  the  same. 

Gambmdob. — Bedford,  Cambridge,  HuntingdoB,  Robert  Sherrard,  Ek).,  of  Otindle,  Northampton 
Northampton,  Norfolk,  and  Suffolk.        shire; 

Caryer  Shenrard,  Esq.,  of  Thrapatooe,  Northamp- 
tooshire. 

Whitbhaybn.— Cumberland,  Durham,  Northum-  Peter  Howe  Younger,  Esq.,  of  Whiteharen  ; 
berland,  and  Westmoreland.  Edward  Cair  Rnubley,  Esq.,  of  the  same. 

QzpoRD. — Oxford,  Berks,  and  Hants      •     •     •  Thomas  Henry  Taunton,  Esq.,  of  Oxibrd ; 

Daniel  Taunton,  Esq.,  of  the  sane. 

EzsTSR — Cornwall  and  Deroa    .     .     •     •     •  John  Bussdl,  Esq.,  of  Exeter; 

Tliomas  T^ner«  Esq.,  of  the 


NoATB  Walks. — Anglesea,    Caemanron,    Den-  Lewis  Jones,  Esq.,  of  Oswestry,  Shropshire ; 

bi^h,  Flint,  Merioneth,  and  Mont-  Griffith  Griffiths,  Esq.,  of  Dolgelli,  Merioneth- 
gomery.  shire;  and 

Owen  Anthony  Poole,  Esq.,  Bangor,  Caernarvon 

shire ; 
Rowland  Williams,  Esq.,  of  Beaumaris,  Angle 


Sooth  Walks. — Brecknock,  Cacrmarthen,  Car-  Robert  Nelson  Thomas,  fisq^  of  Swansea,  €Ha- 
digan,  Radnor,  Pembroke,  and  Gla-      morganriiire ; 

mofgan.  L.  Thomas,  Jun.,  Esq.,  of  Brittonferry,  near  Nealh, 

Glamoiganshire. 


SCOTLAND  AT  LARGE. 

EDiNBomau      .•••••••.•  William  Patrick,  Bm}. 

Glasgow «...  William  Augustine  WUte,  Esq. 
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Tuesday,  1 8th  February,  1840. 
Mr.  COMMISSIONER  EVANS  in  the  Chair. 


Mr.  Joshua  Mayhewj  examined. 

2985.  Chairman. — You  are  a  solicitor  ? — I  am. 

2986.  You  have  had  very  considerable  business  in  the  Court  of  Bankruptcy  ? — I  have.      Examinations. 

2987.  Have  you  had  much  to  do  with  the  Court  for  the  Relief  of  Insolvent  Debtors? — I  

have  not.  •  Mr.  Josh.  Mayhew, 

2988.  You  have  had  some  questions  furnished  to  you  as  to  the  subjects  on  which  the      l8th  Feb.  1840.^ 
commissioners  require  your  opinion:  have  you  any  suggestions  to  ower  upon  them? — I 

have. 

2989.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  there  should  be  one 
court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors,  or 
that  th€$  jurisdictions  should  be  distinct  as  at  present — and  what  are  the  grounds  of  your 
opinion  ? — I  think  the  court  should  be  one  court — that  insolvency  and  bankruptcy  are  the 
same  thing — only,  that  insolvency  is  a  lower  stage  of  bankruptcy  than  bankruptcy  itse.f, 
which  proceeds  generally  in  commerce — ^insolvency,  from  persons  who  are  not  traders ;  but 
I  think  that  bankruptcy  should  regulate  both  dealings.  The  benefit  that  would  be  derived 
from  that  would  be  an  uniformity  of  practice  in  all  bankruptcies,  as  well  as  in  insolvency ; 
as  insolvency  is  the  worst  of  bankruptcy,  relief  should  be  sought  in  that  court  where  it 
could  be  best  understood  and  fraud  best  detected,  which  can  only  be  well  done  by  a 
thcnrough  knowledge  acquired  from  experience  produced  by  constant  practice  in  hearing 
cases  of  fraud,  by  which  the  mind  acquires  a  means  of  detection  which  otherwise  it  would 
not  exercise.  I  do  not  see  why  bankruptcy  should  be  founded  upon  a  particular  law,  that 
trade  should  be  an  essential  ingredient — I  think  as  insolvency  is  the  cause,  so  it  should  be 
not  only  the  basis  and  foundation  of  bankruptcy,  but  the  very  life  of  the  proceeding ;  and 
a  fiat  in  bankruptcy  should  issue  on  proof  of  insolvency  in  an  opposed  and  resisted  fiat,  as 
well  as  by  a  declaration  of  it  by  a  bankrupt  himself — and  that  all  persons,  and  not  persons 
in  trade  only,  should  be  subject  to  the  bankrupt  laws — and  thus  both  laws  might  be  worlvcd 
under  one  court.  I  see  no  reason  why  the  same  end  is  to  be  obtained  under  two  diflferent 
characters,  and  in  two  different  courts ;  it  is  a  multiplication  of  expense  without  any  neces- 
sary result  being  gained.  An  insolvent,  as  an  insolvent,  is  a  favoured  being ;  he  force:^  a 
release  from  his  creditors  through  the  Court  of  Insolvency^  which  he  must  have  given  to 
him,  although  he  has  duped  his  creditors  under  the  grossest  fraud  and  the  vilest  deception  ; 
a  bankrupt  is  punished  if  he  is  fraudulent — an  insolvent  is  punished,  but  not  to  the  same 
degree ;  ne  can  be  remanded  by  the  court  to  prison,  for  a  period  limited  to  three  years 
fitmi  the  commencement  of  the  suit  of  the  person  at  whose  suit  he  claims  his  discharge, 
and  this  imprisonment  he  can  avoid  by  satisfying  liis  detaining  creditor  his  debt  and  costs ; 
but  a  bankrupt  can  be  indicted  for  concealment  of  property  under  special  provisions,  and 
can  be  deprived  of  all  new  estate  until  he  has  paid  20^.  in  the  pound,  and  interest  on  his 
debts  proved  under  the  fiat  issued  against  him.  A  bankrupt  cannot  enforce  a  release 
upon  his  creditors,  as  that  emanates  from  the  will  of  the  creditors,  not  from  the  judgment 
<H  a  Court  of  Bankruptcy — ^which  I  think' in  certain  cases  ought  to  be  extended  to  bank- 
rupts :  In  insolvency,  the  release  is  forced  on  the  creditors.  In  insolvency,  executions 
that  have  been  levied  on  warrants  of  attorney,  or  cognovit  actionem,  and  not  completed  at 
the  time  of  the  insolvent  petitioning  the  court,  are,  after  the  commencement  of  the  insol- 
vent's imprisonment,  void,  but  in  bankruptcy,  as  the  law  at  present  stands,  an  execution 
executed  is  good,  notwithstanding  the  banxruptcy,  if  the  creditor  receiving  the  same  cannot 
be  tainted  with  a  knowledge  of  an  act  of  bankruptcy,  or  the  warrant  of  attorney  can  be 
made  a  fraudulent  preference.  Some  protection  certainly  is  afforded  to  the  bankrupt's 
assignees  by  the  Interpleader  Act — ^but  that  is  only  to  (uscover,  as  the  law  now  stands, 
whether  the  creditor  was  an v  wise  tainted  with  a  knowledge  of  the  bankruptcy,  or  the  war- 
rant of  attorney  be  a  fraudulent  preference;  but  the  expense  of  working  out  such  an  in- 
quiry almost  renders  the  proceeding  a  useless  alternative  to  the  creditors,  and  therefore  is 
seldom  or  never  adopted,  except  for  the  advantage  of  the  solicitor  to  the  assignees  to  dis- 
possess the  creditor  receiving  the  warrant  of  attbniey  he  seeks  to  gain  from  his  proceed- 
ing under  it,  and  so  place  him  on  a  footing  with  the  general  creditors  of  the  bankrupt. 
Bankruptcy  at  present  is  a  very  expensive  proceeding — It  commences  with  a  large  outlay 
for  a  fiat,  besides  fees  paid  to  the  court — but  insolvency  is  still  more  expensive.  Insol- 
vency is' expensive,  by  the  petition — an  attorney  being  employed  upon  it — and  for  the  car- 
ryinff  of  the  petition  through  the  court — and  every  important  proceeding  in  the  Court  of 
Insolvency  is  not  done,  as  in  bankruptcy,  through  a  solicitor,  but  through  counsel  belong- 
ing to  the  court — ^unless  the  creditor  himself  undertakes  the  proceeding,  which  he  does  not 

do  in  many  cases.     Counsel  generally  are  employed,  to  whom  fees  are  paid  which  aggravate  • 

the  loss  of  creditors,  and  make  creditors  supine  in  bringing  forward  cases  which  otherwise 
would  be  brought  before  the  court.  In  insolvency  there  is  no  security  over  future  property — 
the  Act  gives  the  court  the  power  to  take  a  warrant  of  attorney  from  the  insolvent,  to 
enter  up  judgment  against  his  future  estate — ^but  judgment  is  seldom  or  never  put  in  force> 

^     Id     ^ 
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under  the  consideration  of  the  court,  who  do  not  order  execution  to  issue  if  the  insolvent 

Mr.  Josh.  Mayhew,  shears  he  has  no  surplus  property  after  payment  of  his  existing  debts.     I  have  known  in- 

18th  Feb.  1840.  stances  where  insolvents  have  become  entitled  to  very  considerable  property  after  they 
-  were  discharged — and  that  property,  in  the  opinion  of  those  I  advised  with,  could  be  legally 

and  properly  conveyed — inasmuch  as  the  insolvent's  assignees  and  the  court  had  not  inter- 
fered under  the  judgment  so  taken  by  the  court ;  and  although  it  might  be  a  charge  upoi» 
the  real  property  of  the  insolvent,  ana  so  interrupt  the  conveyance  of  such  real  estate  to 
a  wary  and  prudent  purchaser  of  it,  yet  to  a  designing  man  it  would  not  be  any  impedi* 
ment,  but  a  gain,  by  his  not  taking  it  except  at  an  under  value,  to  run  all  risks.  As 
respects  personal  property  of  the  insolvent  such  judgment,  until  executed,  is  no  charge 
or  impediment  to  his  sale — therefore  any  personal  property  that  the  insolvent  may  possess 
until  the  judgment  is  put  in  operation  against  such  property,  is  not  at  all  available  for  the 
benefit  of  the  creditors.  Insolvency  is  now  resoi'ted  to  in  aid  of  bankruptcy :  When 
bankrupts  cannot  obtain  their  certificate,  or  are  postponed  sine  die,  they  apply  to  the 
Insolvent  Debtors'  Court  for  relief,  and  obtain  that  relief — whereby  the  punishment 
that  the  commissioners  thought  fit  to  inflict  upon  a  fraudulent  and  corrupt  bankrupt, 
by  adjourning  him  sine  rfe>,  or  the  creditors  withholding  his  certificate,  is  immediately 
terminated.  In  insolvency,  the  choice  of  assi^ees  is  bad — it  takes  place  in  court  at  the 
hearing— or  out  of  court.  If  out  of  court,  it  is  advertised  to  nominate  an  assignee  at  a 
meeting  of  creditors,  and  at  that  meeting  of  creditors  the  assignee  is  appointed,  and 
that  appointment  is  confirmed  by  application  to  the  court  Now  in  insolvency,  if  the  cre- 
ditor is  not  an  admitted  creditor  by  the  schedule,  a  question  will  arise,  what  power  he  has 
to  vote  at  the  choice  of  assiffnees,  though  he  might  be  a  creditor  to  a  very  enormous 
amount,  and  able  to  control  that  choice ;  but  inasmuch  as  the  debt  is  disputed,  (and  care  is 
always  taken  in  fraudulent  cases  that  all  large  unfriendly  debts,  as  well  ais  debts  of  op- 
posing creditors,  are  entered  by  the  insolvent  in  the  schedule  to  his  petition  as  disputecJL) 
and  such  entry  leaves  the  creditor  in  respect  of  that  debt  to  have  no  weight  in  the  choice — 
and  thus  insolvents  are  induced  to  enter  as  disputed,  the  debts  of  every  opposing  creditor, 
to  render  the  efforts  of  every  such  creditor  inoperative  against  the  insolvent's  immediate 
relief 

2990.  Mr,  Commissioner  Law, — You  speak  of  the  mode  of  choosing  assignees  by  a  meeting 
of  creditors  as  if  that  were  the  only  method  ? — The  usual  and  general  way. 

2991.  Are  you  not  aware  that  the  court  may  appoint  assignees  at  any  time? — Un- 
doubtedly. 

2992.  Are  you  not  aware  that  the  court  has  always  power  to  appoint  assignees,  if  not  before 
the  hearing  at  the  hearing,  if  creditors  will  take  the  trouble  to  attend? — Certainly, 

2993.  If  creditors  will  not  accept  the  invitation  and  come  before  the  court  at  that  time,  do 
you  object  to  the  court  listening  at  a  subsequent  period  to  an  application  founded  on  the 
opinion  of  the  majority,  or  a  large  proportion  of  the  creditors? — No — that  is  a  beneficial 
proceeding ;  the  difliculty,  in  my  opinion,  of  working  out  the  Insolvent  Debtors'  Act,  is  the 
expense  attached  to  the  proceeding ;  I  consider  that  the  Insolvent  Debtors'  Act,  if  freed  from 
expense,  is  a  very  wholesome  Act — ^but  it  is  the  expense  which  destroys  its  utility. 

2994.  Where  creditors  will  not  come  before  the  court  when  invited  to  do  so,  do  you  object 
to  the  court  Ustening  afterwards  to  an  appUcation  founded  on  an  exnression  of  their  opinion  ? — 
No— I  say  they  can  do  that ;  I  say  any  person  can  come  before  the  court,  and  expose  a  fact 
to  the  court — but  the  expense  incurred  by  doing  that  deters  them  by  increasing  their  loss. 

2S95.  Is  not  every  creditor  at  liberty  to  walk  into  court  at  the  hearing,  and  has  he  not  a 
special  invitation  to  do  so  if  he  pleases,  without  employing  any  lawyer  at  all  ? — Creditors  do 
not  consider  themselves  competent  to  act,  and  therefore  they  generally  employ  an  attorney, 
and  that  attorney  is  not  permitted  to  do  the  court  business,  as  in  bankruptcy,  and  therefore  he 
is  obliged  to  employ  counsel  for  the  creditor,  his  client. 

2996.  You  speak  of  his  not  being  able  to  do  court  business,  as  if  your  notion  applied  to  all 
business— <lo  you  apply  that  only  to  the  acting  as  an  advocate  on  the  hearing,  or  do  you 
carry  it  further  ? — My  answer  to  the  question  is  applicable  to  that 

2997.  What  should  prevent  a  person  coming  to  seek  the  appointment  of  an  assignee  ? — 
Nothing;  but  when  property  gets  into  the  Insolvent  Debtors'  Court  it  is  looked  upon  as  a 
lost  case,  and  the  creditors  become  indifferent  to  its  application. 

2998.  By  yourself  do  you  mean  ? — By  almost  all  creditors — and  particularly  by  those  for 
whom  my  firm  is  concerned.  My  advice  to  those  creditors,  when  it  gets  there,  is,  lei  it  go— ex- 
cept in  the  case  of  palpable  fraud — and  then  I  think  it  my  duty  to  advise  all  persons  to  let  the 
facts  be  brought  under  the  consideration  of  the  court,  as  1  am  doing  in  a  case  just  now. 

2999.  Perhaps  from  the  respectability  of  your  practice  you  do  not  condescend  to  go  into 
that  court  ? — I  am  an  attorney  of  that  court,  and  feel  it  to  be  right  to  be  so ;  it  is  minor 
bankruptcy ;  it  is  material  that  every  solicitor,  however  respectable,  should  be  a  solicitor  of 
that  court — because  under  the  compulsory  powers  of  the  Act  I  and  Vict.  c.  110,  for  the 
Abolition  of  Arrest,  every  person  can  be  brought  before  the  court,  whether  a  gentleman  or  a 
trader,  and  therefore  it  is  necessary  that  if  an  attorney  is  concerned  for  a  person  of  large  pro- 
perty, he  should  be  able  to  protect  him  in  taking  him  into  the  court,  and  in  taking  him  out 
of  it 

3000.  If  your  name  is  upon  the  list,  have  you  ever  had  a  case  in  the  court? — Our  name  is 
entered,  but  I  never  advocated  an  insolvency ;  indeed  I  would  not,  as  I  do  consider  the 
general  cases  of  insolvency  such  that  the  respectability  of  our  firm  would  refuse  to  advocate 
any  of  them. 
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3001.  You  have  never  taken  advantage  of  your  name  being  in  the  list? — I  have  never      Examinations, 
advocated  an  insolvency ;  I  have  opposed  many  insolvents.  

3002.  For  that  purpose  it  is  not  necessary  your  name  should  be  on  the  list  ?— It  is  not  Mr.  Josh.  Mayhew» 
necessary.  18th  Feb.  1840. 

3003.  You  speak  as  if  the  creditors  were  unable  to  do  their  work  themselves — ^are  you  not 
aware  that  it  happens  every  day  that  creditors  do  appear  in  person,  and  very  successfully, 
where  there  are  one  or  two  counsel  against  them? — That  is  on  the  hearing,  I  believe — not  on 
other  cases — on  motions  or  applications  for  examination. 

3004.  If  that  is  the  case  on  the  hearing,  are  there  any  other  cases  in  which  it  is  necessary 
to  eihploy  counsel  at  all  ? — ^Yes — on  all  motions.  I  object  that  we  attomies  cannot  come  to  the 
court  as  in  bankruptcy  for  oral  examination;  that  the  insolvent  when  discharged  cannot  be 
brought  up  for  examination  but  by  the  special  leave  of  the  court — and  that  counsel  must  be 
employed  with  affidavits  both  for  and  against  the  motion.  Now  a  bankrupt  can  always  be 
brought  up  before  the  Commissioner  upon  the  simple  appUcation  of  a  creditor,  without  any 
expense  to  such  creditors  on  such  applications. 

3005.  What  your  objection  bears  upon,  is  the  opportunity  of  further  examining  the  insol- 
vent after  he  has  been  discharged? — I  could  name  cases  where  parties  would  be  brought  before 
the  court  for  their  examination,  and  for  the  putting  in  force  of  the  warrant  of  attorney,  but  the 
expense  of  going  through  the  business  is  of  that  nature  they  are  deterred  from  doing  it. 

3006.  Are  you  not  aware  that  if  any  creditor  after  a  discharge  wishes  to  have  an  insolvent 
brought  up  and  can  show  good  reason  why  he  should  be  brought  up  to  be  further  examined 
touching  his  property,  with  a  view  to  assisting  his  assignees  to  get  in  funds,  the  application 
may  be  made  by  any  creditor  in  person,  or  may  be  made  by  petition  founded  on  affidavit, 
which  petition  would  go  through  the  hands  of  the  chief  clerk  ? — I  am  not  aware  that  such  an 
appHcation  can  be  made  by  a  creditor  in  person,  and  I  have  always  considered  the  expense 
prohibitory  to  such  an  application  ;  but  I  must  presume,  if  it  is  made  by  petition,  it  must  be 
supported  by  affidavit,  and  in  such  cases  an  attorney  must  be  employed. 

3007.  You  rather  thought  that  counsel  were  necessary  ? — Yes — I  conceived  that  counsel 
were  necessary  in  all  such  cases. 

.3008.  Allow  me  to  tell  you  that  you  are  "mistaken? — I  think  that  the  power  of  the  court 
being  so  much  enlarged  is  very  good,  if  it  were  not  for  the  expense  of  getting  business  done 
before  it. 

3009.  The  only  expense  that  is  necessary  is  in  the  employing  an  advocate  on  the  hearing — 
and  that  expense  would  not  be  very  much  less  if  the  attorney  were  himself  to  practise  as  such 
advocate — the  fees  not  being  large  ? — I  certainly  did  not  know  that  an  attorney  could  practise 
in  that  court  as  an  advocate. 

3010.  He  cannot  at  the  hearing — but  he  can  in  every  other  stage  ? — We  do,  in  the  carrying 
of  the  general  proceedings  through  the  court,  but  then  we  do  not  come  before  the  court  as  an 
advocate.  An  attorney  cannot  move  the  court  upon  any  special  point — he  must  employ 
counsel  and  must  have  affidavits  pro  and  con,  which  leads  to  a  great  expense. 

3011.  Are  you  not  aware  that  almost  every  thing  can  be  done  on  summons? — Such  as 
showing  cause  for  audits  for  dividends  for  the  executive  part,  may  be  done  by  summons,  but 
not  examining  witnesses  or  insolvents  ;  it  is  there  where  the  check  is. 

3012.  At  all  events  the  expense  of  which  you  complain  is  limited  to  that  single  instance  of 
the  inquiry  that  takes  place  upon  the  hearing  ? — Yes ;  and  on  motions,  and  the  examina- 
tion and  re-examination  of  the  insolvent.  I  am  looking  to  a  re-examination ;  if  I  were  to 
venture  to  seek  leave  to  bring  an  insolvent  up  for  re-examination  on  the  ground  of  his  having 
possessed  himself  of  property  in  such  cases,  you  have  not  the  security  in  insolvency  which  you 
have  in  bankruptcy ;  there,  unless  the  bankrupt  has  a  certi6cate,  the  assignees  can  immediately 
seize  ;  but  in  insolvency  the  debtor  is,  by  receiving  his  discharge  from  the  court,  releasRed  from 
the  creditor's  demand — and  being  under  no  submission  to  them,  he  can,  and  frequently  does 
insult  them.  The  assignees  have  no  power  to  seize  newly  acquired  property.  For  want  of  a 
vesting  order  as  in  bankruptcy,  all  the  assignees  can  do,  is  to  seek  possession  of  it  through  the 
court  by  obtaining  leave  to  enter  up  judgment  on  the  warrant  of  attorney,  and  levy  execution 
under  it  if  the  property  is  scizeable  under  such  an  execution. 

3013.  Do  you  think  that  after  an  insolvent  has  (with  such  ample  notice  as  Is  given  to  every 
creditor)  stood  the  test  of  that  severe  examination  which  takes  place  at  his  hearing,  it  ought  to 
be  a  matter  of  course  to  bring  him  up  again  to  question  him ;  do  you  not  think  he  ought  to 
be  protected  against  being  so  harassed,  unless  good  cause  is  shown  for  it  ? — I  should  say  no 
person  ought  to  be  harassed  imless  good  cause  is  shown ;  but  the  expense  of  showing  the 
cause  is  so  great,  that  it  is  prohibitory.  If  it  was  in  bankruptcy,  we  could  make  an  oral  repre- 
sentation to  the  commissioner;  the  commissioner  without  publicity,  looking  at  the  respectabi- 
lity of  the  parties,  immediately  proceeds  by  summoning  before  him  the  party  (the  subject  of 
the  application)  to  be  examined  at  a  private  meeting ;  but  it  is  not  so  in  the  insolvent  Debtors* 
Court ;  a  man  becomes  stigmatized  by  being  brought  publicly  before  the  court,  but  if  he  were 
brought  privately  to  answer  the  questions  nobody  knows  it — and  what  is  attained  in  one  way 
cannot  be  attained  in  the  other  in  consequence  of  the  notice  given  to  the  party  of  the  application, 
and  the  publicity  given  to  it  by  an  examination  in  open  court.  The  notice  is  a  warning  against 
which  the  party  immediately  seeks  to  protect  himself — but  in  bankruptcy,  the  summons  states 
nothing  of  the  matter  on  which  the  party  is  to  be  examined,  and  therefore  the  party  cannot 
knowingly  arrange  to  protect  himself  against  examination,  by  which  means  in  many  cases, 
subsequently  acquired  property  is  discovered :  And  again,  the  property  being  vested  in  the  assig- 
nees of  an  uncertificated  bankrupt,  all  paying  to,  or  accounting  with  an  uncertificated  bankrupt 
for  property  which  he  may  have  become  entitled  by  will  or  by  descent  subsequently  to  the 
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EawiMlioBg.       paaainK  ^^  ^^  examination*  would  be  subject  to  repay  or  t«  account  with  the  assignees.     It  is 

-i.-^  not  so  in  insolvency — and  therefore  the  creditors  of  an  insolvent  have  no  claim  to  subsequently 

Mi  3bih.  Mayhew,  acquired  property^  whilst  it  remains  in  the  undisturbed   possession  of  the  insolvent,  during 

18tb  Feb.  1840.     which  time  he  can  deal  with  it  as  he  pleases — and  the  parties  dealing  with  him  cannot  be  dis- 
turbed in  the  possession  of  the  property  they  so  obtain  from  the  insolvent. 

3014.  You  seem  to  think  a  private  examination  as  more  effective  than  a  public  examination 
in  the  Insolvent  Debtors'  Court  ? — Certainly  ;  it  is  mor^  eD'ective  in  one  way,  but  not  more 
effective  in  another.  I  think  that  the  examination  in  the  Insolvent  Debtors'  Court  is  more  de- 
rogatory to  a  man  than  a  private  examination  in  the  Bankruptcy  Court — In  the  Bankruptcy 
Court  the  examination  does  not  so  stain  him.  Again — ^in  the  Insolvent  Debtors*  Court  the  estate 
of  t)ie  insolvent  is  primarily  discovered  to  his  creditors  by  his  petition,  and  as  is  generally  the 
case,  and  almost  invariably  the  case,  unless  an  insolvent  be  a  man  of  soiiic  moral  character,  he 
sells  off  all  his  property  to  prevent  creditors  possessing  it  through  the  powers  of  the  court,  and 
he  appUes  the  proceeds  of  tne  sale  to  his  own  purposes ;  but  if  he  be  a  man  of  moral  character, 
he  will  sell  it  to  prevent  it  being  seized  under  the  process  of  the  law,  and  take  the  proceeds 
into  prison  with  him  and  pav  it  into  court  on  his  petitioning  for  relief  under  the  Act — but  with 
the  immoral  character  there  will  be  hardly  anything  to  divide.  And  therefore,  unless  the 
creditors  combine  together  and  make  a  purse  and  attack  the  insolvent  to  expose  his  conduct, 
he  passes  his  examination  unopposed — because  the  creditors  consider  the  expense  of  their  oppo- 
sition is  adding  loss  to  loss.  Now,  in  bankruptcy,  a  bankrupt  does  not  expose  his  property  till 
his  last  examination — and  that  leads  people  to  a  greater  inquiry  than  it  does  in  the  Insolvent 
Debtors'  Court,  from  the  circumstance  of  the  creditor  not  knowing  what  dividend  they  will 
receive,  and  in  that  ignorance  they  study  to  increase  the  estate  by  an  active  opposition  to  the 
bankrupt's  passing  his  examination ;  but  in  the  Insolvent  Debtors'  Court  the  creditor  seldom 
or  never  comes  before  the  court  with  any  hope  of  increasing  the  insolvent's  estate :  he  comes 
only  to  examine  into  and  expose  cases  of  fraud,  and  more  frequently  than  otherwise,  at  a 
serious  loss  to  himself;  from  the  estate  of  the  insolvent  being  so  trifling,  the  court  cannot  make 
an  order  that  the  successfully  opposing  creditor  shall  be  reimbursed  his  costs  out  of  the 
estate. 

3015.  Do  you  object  to  the  ample  information  given  in  the  Insolvent  Debtors'  Court? — 
No ;  I  think  it  is  useful,  because  it  prevents  creditors  expending  money  ;  but  it  Ls  very  in- 
jurious to  the  public,  inasmuch  as  it  prevents  creditors  seeking  and  exposing  cases  in  conse- 
quence of  the  loss  they  sustain  by  having  to  employ  counsel,  and  to  incur  the  expense  of  the 
proceedings  of  the  court — they  abandon  it  sooner  than  bear  the  expense. 

3016.  Do  you  consider  this  an  advantage  or  a  disadvantage,  that  in  the  Insolvent  Debtors' 
Court  any  individual  creditor  who  makes  a  proper  and  use^l  opposition  to  an  insolvent's  dis- 
charge, may  have  his  expenses  out  of  the  estate,  which  in  bankruptcy  is  never  the  case  ? — I 
consider  that  a  most  wholesome  provision — and  I  consider  it  a  very  beneficial  provision — ^very 
much  so  indeed — ^which  in  bankruptcy  is  not  the  case. 

3017.  Has  it  ever  happened  when  you  have  assisted  creditors  in  seeking  their  right  in  the 
Insolvent  Debtors'  Court,  that  that  has  taken  place  ? — I  can  say  with  great  pleasure  that  that 
has  always  happened  in  the  cases  I  have  brought  before  the  court ;  they  have  been  of  that  de- 
scription that  costs  have  always  been  awarded. 

3018.  So  far,  each  creditor  has  an  encouragement  to  bring  forward  whatever  may  be  within 
his  own  proper  knowledge  ? — Just  so  ;  but  then  this  must  be  remarked,  that  that  is  never  done 
unless  there  are  apparent  funds  ;  therefore  it  has  its  advantages  and  disadvantages — by  exposing 
fraud  and  diminishing  the  estate — ^which  is  very  seldom  increased  by  the  discovery  made  through 
the  proceedings,  although  it  mostly  leads  to  punishing  the  insolvent. 

3019.  Is  that  your  opinion  ? — Yes;  as  the  court  cannot  give  out  of  an  estate  that  which 
the  estate  has  not  got. 

3020.  You  mean  that  no  payment  is  made  unless  there  are  funds  ? — Yes — where  bend  fide 
opposition  is  made,  it  b  generally  where  there  are  funds — where  knowing  the  opposition  to  be 
good,  we  are  aware  the  court  will  give  us  the  costs;  but  1  could  not  recommend  to  any  client 
(who  may  state  any  case  however  fraudulent)  to  go  there  without  telling  him  such  will 
be  your  expense,  and  then  inquiring  of  him  if  there  are  any  funds  apparent  by  the  schedule, 
and  if  there  should  not  be,  then  I  ask  if  he  is  willing  to  bear  the  expense — if  not,  I  cannot 
recommend  his  undertaking  the  proceedings. 

3021.  Though  you  may  not  recommend  it  to  your  clients,  perhaps  you  are  aware  that  the 
most  vigorous  oppositions  take  place  in  hundreds  and  thousands  of  cases  where  there  are  no 
funds? — Yes — that  depends  upon  the  will  of  creditors,  and  their  inclination  to  punish  the 
insolvent  for  some  act  of  fraud  he  has  practised  against  them  ;  but  how  many  insolvents  walk 
through  the  court  because  creditors  will  not  incur  that  expense. 

30::2.  Is  not  that  incident  to  bankruptcy  as  well  as  to  insolvency — ^that  parties  who  feel  that 
they  have  been  successfully  cheated,  are  unwilling  to  incur  the  risk  of  challenging  it  ? — Yes ; 
the  same  applies  undoubtedly  to  bankruptcy  as  well  as  to  insolvency — but  not  so  much  to 
bankruptcy  as  to  insolvency,  for  bankrupts  generally  have  an  estate,  and  it  has  been  declared 
in  the  Court  of  Bankruptcy,  that  if  a  bankrupt  will  come  to  the  court  for  the  mere  purpose  of 
whitewashing,  without  having  some  estate  to  divide,  the  commissioner  do  adjourn  him 
wne  die. 

3023.  Do  you  see  any  principle  in  that  ? — I  see  no  principle — I  am  against  the  adjournment 
sine  die;  I  consider  that  proceeding  very  oppressive  in  bankruptcy,  because  it  is,  in  fact, 
giving  the  bankrupt  no  probabiUty  of  passing  his  examination,  unless  he  can  make  out  and 
expose  a  better  estate  than  he  swears  he  possesses,  or  that  he  amends  the  same  to  the  satis- 
faction of  the  commissioners,  which  very  seldom  or  never  can  happen.    Thus  it  precludes  a 


Digitized  by 


Google 


for  inqmirmg  ifdo  BANKRUPTCY  and  INSOLVENCY.  319 

trader  from  reeommencing  trade,  owing  to  his  remainiop  uBcertificated,  so  long  as  he  cannot     Exammationit 

pass  his  examination.     Such  adjournment  Mie  die  is  without  appeal,  which  is  monstrous ;  it  ^    _  T~ 

18  allowing  a  commissioner  to  exercise  an  absolute  judgment,  as  he  does  in  the  case  of  the        ''      *  Mayhewi 

certificate.     In  such  cases  a  trader  may  be  irretrieveably  ruined  without  being  in  fault,  and      ^®***  ^^  ^®^- 

undeserving   of  such  severe  punishment.      Suppose  a   creditor,  believing  a  trader  who  is 

in  the  most  destitute  circumstances  to  have  great  expectations/ or  that  he  lives  on  property 

that  the  creditor  believes  is  concealed^  from  or  put  out  of  the  reach  of  his  creditors,  makes 

such  trader  a  bankrupt,  is  he  to  be  so  punished  for  being  forcibly  and  compulsorily  brought 

before  the  court  to  surrender  his  estate  and  disclose  his  dealings  on  account  thereof — and  is  ne, 

in  the  fair  execution  of  that  duty,  t^  be  adjourned  sine  die  because  he  has  no  estate  to  deliver 

up,  but  this  is  the  practice  in  bankniptcy  as  now  administered.     This  I  feel  to  be  exceedingly 

oppressive.     Again— ^n  insolvent  cannot  be  a  witness  to  advantage  his  estate  :  In  bankruptcy, 

the  bankrupt  can  be  a  witness  by  releasing  his  allowance. 

3024.  Perhaps  you  think  it  fit  that  bom  should  be  witnesses  ? — Yes — I  think  the  practice 
ought  to  be  assimilated;  for  if  there  is  a  distinction  between  the  two  laws,  insolvency  is  worse 
than  bankruptcy — and  the  reason  I  say  that  is,  that  a  man  fritters  away  the  whole  of  his  estate 
and  then  gets  into  prison,  and  gets  his  discharge  from  prison  against  the  will  of  his  creditors, 
however  miudulently  and  oppressively  he  may  have  acted  against  them ;  he  does  not  care 
what  estate  he  has  to  give  up.  What  is  his  punishment  ?  at  worst  a  remand  for  three  years, 
and  having  endured  that,  he  is  entitled  to,  and  takes  his  discharge :  Not  so  in  bankruptcy, 
for  so  long  as  the  certificate  depends  upon  the  will  of  the  creditors  as  such,  the  creditors  can, 
by  consenting  to  his  release,  entitle  him  to  ask  from  the  commissioners  his  immediate  certifi- 
cate or  discharge,  which  I  never  knew  withheld  in  bona  fide  cases — ^the  insolvent  has  always 
his  creditors  in  his  power.  Now,  the  creditor  has  the  bankrupt  in  his  power  in  a  great 
measure  by  enforcing  him  to  surrender  all  his  estate  for  the  benefit  of  his  creditors,  and  not- 
withstanding the  law  is  now  altered  and  you  can  under  the  Act  for  the  Abolition  of  Im- 
prisonment for  Debt  enforce  a  person  into  insolvency,  yet  you  cannot  do  so  unless  he  is  a 
prisoner  for  debt,  and  to  make  him  so  works  great  expense,  which  no  creditor  will  willingly 
incur  if  he  were  aware  for  a  certainty  insolvency  would  be  the  consequence  of  his  prooeedir^gs — 
and  this  proceeding  is  much  more  costly  than  the  bankrupt  law  as  it  now  stands.  You  can 
work  a  fiat  against  a  trader  at  less  expense,  and  therefore  by  the  amendment  of  the  law 
relating  to  insolvents  the  creditor  is  not  benefited.  The  creditors  had  always  the  power  to 
compel  a  trader  to  be  a  bankrupt  by  putting  him  into  prison — ^but  now  they  cannot  do  bo 
without  giving  him  twenty-one  days*  notice  to  find  bail  for  a  debt  amounting  to  100/.,  of 
which  they  seek  payment  from  him.  All  the  expense  of  enforcing  a  prisoner  to  file  a  schedule 
would  be  avoided  if  he  (as  an  insolvent)  was  liable  to  be  declared  a  bankrupt,  whereby  the 
creditors  would  readily  and  eflectually  get  at  his  property;  not  so  in  a  compulsory  insolvency; 
there  the  party  is  in  prison,  and  if  he  chooses  to  remain  so  you  cannot  get  from  him  a  schedule 
of  his  property.  It  is  true  by  the  order  of  the  court  his  estate  vests  in  the  assignee  for  the 
time  being — ^but  this  does  not  obtain  a  discovery.  The  Insolvent  Court  has  no  power  of  com- 
mitment, except  in  disobedience  of  its  orders — not  for  want  of  discovery.  Bankruptcy  has — 
and  from  which  the  bankrupt  can  only  be  discharged  by  making  such  discovery — ^but  in 
insolvency,  an  insolvent  can  obtain  his  discharge,  however  fraudulent  his  dealings,  however 
groes  his  conduct,  after  lying  three  years  in  prison — ^and  that  without  making  any  discovery 
of  his  property  beyond  wliat  he  chooses  to  schedule  in  his  petition. . 

3025.  By  the  means  of  themselves  puttinghim  into  prison  ? — Yes — and  by  finding  out  that 
he  had  committed  an  act  of  bankruptcy.  Before  the  passing  of  the  Act  for  the  Abolition  of 
Imprisonment  for  Debt  a  trader  was  frequently  forced  into  bankruptcy  ;  he  can  now  only  be 
fbreed  into  it  by  an  affidavit  of  debt  and  twenty-one  days*  notice ;  the  creditor  can  force  liim 
by  taking  him  in  execution.  The  law  as  it  stands  now,  in  my  humble  opinion,  requires 
amendment.  In  each  case  the  act  of  bankruptcy  takes  place  from  the  expiration  of  the 
twenty-one  days,  and  has  no  relation  to  the  time  of  ^oing  to  prison.  Now  the  act  of  bank 
ruptcy  ought  to  be  from  the  day  of  the  debtor's  gomg  to  prison ;  in  insolvency,  if  a  man 
goes  to  prison  they  can  now  enforce  him  into  insolvency — but  even  now,  as  a  recent  decision 
has  shown,  if  a  person  in  the  Queen's  Bench  or  Fleet  resist  the  order  of  the  Insolvent 
Court  to  file  a  petition,  the  court  has  no  power  to  enforce  him  to  do  so,  notwithstanding  by 
the  provisions  of  the  1  and  2  Vict.  c.  110,  the  estate  of  the  insolvent  vests  in  the  provisional 
assignee  of  the  Insolvent  Court :  it  is  useless  as  no  discovery  can  be  enforced  so  long  as 
the  insolvent  submits  to  lie  in  prison.  The  court  has  no  power  as  in  bankruptcy  to  examine 
parties  to  discover  the  property,  or  to  execute  a  warrant  of  seizure  against  it  if  it  is  discovered. 
The  provisional  assignee  can  sue  for  it,  and  whilst  the  proceedings  go  on  it  is  wasted — ^but 
in  bankruptcy  it  can  be  possessed  by  being  seized  in  specie  and  so  preserved  for  the 
creditors. 

3026.  He  loses  the  title  to  all  his  property  at  all  events? — He  does  so — but  being  still 
willing  to  remain  in  prison,  he  stagnates  tne  power  of  the  court.  The  Act  certainly  vests 
the  assignee  with  the  property,  but  with  a  power  to  search  for  it  as  in  bankruptcy,  and  seizing 
it  if  he  can  identify  it--but  if  Acre  is  no  discovery,  or  the  means  of  enforcing  one,  the  court 
is  useless  in  that  respect 

3027.  What  you  now  allude  to  is,  that  there  should  be  some  severe  criminal  punishment, 
such  as  hard  labour,  or  what  the  Act  first  proposed,  namely,  transportation,  to  compel  a  man 
to  disclose  his  property? — Undoubtedly — and  the  same  should  wply  to  unconformable  bank- 
rupts. I  ground  my  opinion  upon  this  principle :  If  I  have  an  Act  of  Parliament  without  a 
penalty  it  is  of  no  use.  In  this  case  the  penalty  may  be  most  severe,  as  it  arises  from  and  is 
caused  by  the  contumacy  of  the  party  himsdf,  who  can  avoid  or  prevent  its  infliction  by  his 
submission. 


Digitized  by 


Google 


320  MINUTES  of  EVIDENCE  takm  before  the  COMMISSIONERS 

Examinations.  3028.  Surely  there  is  some  use  in  taking  away  a  matf  s  title,  even  if  you  do  not  transport 

T  T~Twr    K        '^'™  ^^^  ^^^  disclosing  particulars  ? — ^Yes,  certainly — ^but  if  you  have  not  the  means   of  en- 
Mr.  Josh.  Mayhew,  forcing  the  exercise  of  the  power  invested  in  you,  what  is  the  worth  of  the  right  to  do  so? 
I8th  Feb.  1840.         3029.  It  appears,  from  what  you  have  said,  that  you  think  the  Insolvent  Debtor  Law  too 
lenient? — I  consider  the  Insolvent  Debtor  Law  too  lenient  as  against  fraudulent  persons;  I 
do  not  think  it  too  lenient  against  persons  sinking  in  fair  trade  or  by  unpremeditated  mis- 
fortune. 

3030.  You  have  drawn  a  comparison  between  the  eflFect  of  a  judgment  there  and  the  effect 
of  a  denial  of  the  certificate  in  bankruptcy ;— on  that  comparison  you  would  say  that  the 
effect  of  the  Insolvent  Debtor  Law  is  too  lenient  ? — Yes — as  against  fraudulent  debtors,  be- 
cause, in  the  Insolvent  Debtors*  Court,  the  most  extensive  punishment  is  limited  to  three 
years'  imprisonment,  and  the  uncertificated  bankrupt's  punishment  is  unlimited  and  may 
attend  him  through  life.  , 

3031.  Do  you  approve  of  the  effect  of  the  denial  of  the  certificate  in  bankruptcy  to  a  dis- 
honest person  ? — Yes ;  but  to  the  fair  trader  I  think  the  law  very  oppressive.  I  think  it  is 
the  means  of  extortion ;  I  have  known  |t  in  many  instances  to  be  the  means  of  extreme  ex- 
tortion. I  approve  highly  of  the  law  of  the  Insolvent  Debtors'  Court,  which  says  that  the 
insolvent  may  plead  that  he  was  duly  discharged,  according  to  the  Act,  by  order  of  adjudi- 
cation made  on  that  behalf  to  any  action  brought  against  him  on  a  new  contract  or  security 
for  payment  of  any  debt  or  sum  of  money  in  respect  of  which  he  may  have  become  entitled 
to  be  discharged.  I  consider  that  to  be  most  judicious :  in  bankruptcy  it  is  not  so — the  bank- 
rupt may  lawfully  revive  the  debt  if  it  is  not  the  price  of  signing  the  certificate.  In  insol- 
vency it  is  not  left  with  the  insolvent  to  revive  any  debt  in  respect  of  which  he  may  have 
become  entitled  to  be  discharged.  According  to  the  Act,  he  cannot  legally  do  it — he  can 
only  honourably  do  it  without  conveying  to  the  creditor  any  right  to  enforce  the  revival 
against  him.  In  bankruptcy  a  man  may  revive  his  debt,  the  consequence  of  which  is,  that 
where  the  transaction  is  between  two  parties,  the  bankrupt  would  sooner  do  anything  than 
discover  that  it  was  given  to  obtain  the  certificate ;  because,  although  such  an  avowal  on 
proof  would  avoid  the  sectirity,  yet  it  also  avoids  the  certificate,  and  subjects  the  bankrupt  to 
perjury  in  the  obtainment  of  his  certificate. 

3032.  You  approve  of  the  dishonest  man  being  in  the  present  state  of  an  uncertificated 
bankrupt? — I  do ;  otherwise,  in  my  opinion,  honesty  would  be  a  clog  instead  of  an  honour  to 
the  fair  trader. 

3033.  That  all  property  that  ever  may  come  to  him  of  any  kind,  meaning  not  only  sub- 
stantial property  but  any  little  articles  of  property  by  which  ne  may  be  surrounded,  shall  be 
ipso  facto  vested  in  his  assignees? — If  he  is  a  dishonest  man — ^because  he  can  only  be  subject 
to  that  till  his  debts  are  paid ;  the  payment  of  his  debts  releases  all  his  property ;  but  a  dis- 
charge to  a  dishonest  man  is  a  premium  for  his  continuing  dishonest. 

3034.  You  allow  that  the  effect  of  such  a  party  not  getting  his  certificate,  should  be  to 
make  him  liable  to  have  his  chairs  and  tables,  and  every  article  belonging  to  him,  seized  by 
his  assignees? — I  can  only  answer  that  by  saying,  that  I  think  a  dishonest  man  should  not 

.  acquire  a  property  in  any  thing  he  may  obtain  until  he  has  paid  the  penalty  of  his  dishonesty. 
I  scarcely  ever  knew  a  man  instinctively  dishonest  change  in  principle ;  he  should,  there- 
fore, in  my  opinion,  continue  so  liable  until  he  has  discharged  his  debts,  unless  his  creditors 
are  willingj  to  release  him  from  them. 

2035.  Chairman. — Do  you  not  think,  that  in  case  of  fraud  of  that  kind,  he  should  be 
punished  expressly  for  the  offence — ^and  not  by  withholding  the  certificate  ? — Yes ;  I  have 
looked  at  it  as  the  law  now  stands,  but  only  as  the  law  now  stands,  being  perfectly  well  aware 
that  the  abuse  of  the  bankrupt  law  is  extreme — and  so  is,  I  believe,  the  abuse  of  the  insolvent 
debtors'  law  exactly  the  same ;  but  on  consideration,  I  think  it  would  be  better  to  subject 
such  criminal  party  to  some  criminal  punishment,  rather  than  disqualify  him  from  seeking  his 
livelihood  in  a  creditable  manner. 

3036.  Mr.  Commissioner  Law. — You  do  not  approve  of  Uie  law  with  reference  to  the  certifi- 
cate?— I  approve  of  the  choice  of  the  certificate,  being  as  it  is  against  a  dishonest  debtor; 
but  then  I  should  amend  the  present  law  by  saying,  that  a  dishonest  man  on  the  certificate  of 
the  commissioner,  should  be  liable  to  be  proceeded  against  criminally. 

3037.  Do  you  approve  of  any  man,  however  dishonest,  being  in  the  situation  which  the 
uncertificated  bankrupt  is  to  the  end  of  his  days? — Yes;  I  think  if  he  is  so  dishonest  he 
ought  to  remain.     I  approve  of  the  law  as  against  dishonest  persons. 

3038.  Do  you  approve  of  the  law  itself? — In  that  respect  I  do,  as  against  dishonest 
persons. 

3039.  You  would  not  wish  the  law  to  be  altered  in  that  particular  point  ? — I  would  not,  as 
against  dishonest  persons. 

3040.  You  are  aware,  no  doubt,  of  the  very  fraudulent  effect  it  has  on  other  parties? — I 
feel  that  very  considerably.  The  honest  man  is  always  punished  for  the  rogue.  Every  honest 
and  conscientious  man  is  punished  by  a  penal  Act  of  Parhament :  it  is  the  rogue  goes  un- 
punished— he  mostly  is  benefitted  by  such  an  Act,  by  studiously  infringing  the  penal  clauses 
of  the  Act. 

3041.  Are  you  aware  of  the  fraudulent  effect  of  his  situation  as  to  his  liabilities  towards 
other  parties  at  any  subsequent  period  of  his  life? — I  did  not  so  understand  the  question.  I 
think,  as  the  law  now  stands,  if  a  man  is  capacitated,  by  assignees  lying  back,  to  trade,  and 
become  the  reputed  owner  of  property,  the  subsequent  creditors  will  be  entitled,  under  a 
subsequent  commission  against  the  bankrupt,  to  have  the  property  administered  under  the 
second  commission,  to  the  prejudice  of  the  creditors  under  the  first  commission,  owin^  to  the 
assignees  lying  back  and  allowing  him  to  trade,  and  apparently  become  the  reputed  owner 
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of  the  property  in  bis  possession.  •  If  this  is  not  the  law^  the  creditors  trading  with  an  un-      Examinations, 
certificated  bankrupt  would  be  deeply  injured  by  their  having  supplied  him  with  goods,  -— 

whilst  the  assignees  laid  by  and  allowed  him  to  do  so  and  then  take  possession  of  them    ^^'  Josh.  Mayhew, 
under  the  existing  commission^  by  reason  of  the  bankrupt  being  uncertificated  under  it.  18th  Feb.  1840. 

3042.  Is  not  that  a  very  fraudulent  consequence  of  the  state  of  the  law  as  to  the  property 
of  an  uncertificated  bankrupt  ? — In  my  opinion  it  is  ;  but  I  think  that  subsequent  creditors 
bring  it  on  themselves  by  not  searching  at  the  bankrupt  office  to  ascertain  if  the  trader  has  been 
bankrupt^  and  if  so,  if  he  is  certificatea ;  but  as  it  may  be  difficult  for  subsequent  creditors  to 
ascertain  the  fact  of  bankruptcy  or  no  bankruptcy,  I  am  of  opinion  the  law  should  b^  amended 
regarding  uncertificated  bankrupts,  by  confining  the  rights  of  the  assignees  of  an  uncertificated 
bankrupt  to  so  much  of  the  property  such  bankrupt  may  have  subsequently  acquired  as  will 
remain  after  satisfying  the  debts  he  had  subsequently  contracted  in  his  new  trade,  and  also  to 
all  such  bankrupts  estate  and  property  he  may  acquire  out  of  trade,  and  be  independent  thereof, 
such  as  he  may  take  by  descent  or  by  bequest. 

3043.  Are  you  to  be  imderstood  that  you  know  instances  where  discharged  insolvents  are 
possessed  of  considerable  property  ? — Yes,  I  do. 

3044.  Where  you  have  advised  your  clients  not  to  attempt  the  recovery  of  it? — I  could  not 
communicate  cases  coming  to  me  confidentially;  but  in  the  cases  before  mentioned  I  had 
no  client  to  advise.  In  insolvency  there  is  no  warrant  of  seizure ;  the  proceeding  emanates 
from  the  insolvent  himself,  and  he  can  dispose  of  the  property  as  he  pleases  before  he  comes 
to  the  court,  and  he  will  take  care  it  shall  not  be  found  where  it  is  fraudulently  concealed. 
In  bankruptcy  there  is  a  warrant  of  seizure  granted  immediately  on  adjudication. 

3045.  There  is  in  the  Insolvent  Court  an  assignment  ? — ^There  is  a  petition — and  it  then 
becomes  vested  in  the  provisional  assignee. 

3046.  Where  there  is  anything  to  take  possession  of,  are  you  not  aware  that  the  provisional 
assignee  takes  possession  of  it  next  morning  ? — Yes-*— where  he  can  find  it ;  that  is  what  I 
complain  of — ^that  is  done  by  permission — ^not  by  absolute  force  under  an  absolute  right;  that 
is  done  under  a  warrant  of  seizure.  Under  an  assignment  you  cannot  dispossess  a  person  of 
property — although  you  know  it  belongs  to  the  insolvent.  You  must  bring  an  action,  but  in 
bankruptcy  you  can  seize  such  property  under  the  warrant  of  the  commissioners. 

3047.  Do  you  know  that  to  be  so  ?— I  only  know  it  from  my  knowledge  of  the  practice. 

3048.  Do  you  not  know  that  there  is  a  seizure  next  morning  ?— There  is  a  seizure  by  per- 
mission— not  a  coercive  seizure,  or  rather  a  taking  possession  under  the  assignment.  The 
moment  the  petition  is  filed  by  the  insolvent,  his  property  vests  in  the  assignee  of  his  estate, 
and  that  gives  him  a  right  to  the  property — ^but  it  confers  on  him  a  power  to  seize  and 
dispossess  a  holder  of  such  property.  A  warrant  of  seizure  under  bankruptcy  empowers 
the  person  to  whom  it  is  granted  to  dispossess  any  person  of  any  known  property  of  the 
bankrupt,  and  to  break  open  doprs  for  the  purpose  of  seizing  and  possessing  it :  The  pro- 
visional assignee  of  the  Insolvent  Court  will  not,  as  I  understand,  make  a  forcible  seizure  of 
property  if  possession  of  it  is  refused  him;  he  will  not  become  party  to  a  suit  whereby  he 
may  involve  himself  in  litigation.  I  have  to  a  very  great  and  successful  extent  executed  the 
warrant  of  seizure  in  bankruptcy  upon  third  persons,  and  received  a  great  amount  of  property 
under  it,  which  would  otherwise  have  been  lost  to  the  estate,  as  it  was  on  board  ship  to  be 
conveyed  to  America,  and  other  part  was  concealed  many  miles  from  London  in  a  lonely 
cottage. 

3(M9.  You  mean  that  in  the  Insolvent  Debtors*  Court  there  are  not  the  strong  powers 
belonging  to  a  warrant  in  bankruptcy  ?— Just  so.  There  is  the  power  m  the  Insolvent  Court 
of  imprisoning  fraudulent  debtors :  Tiie  Court  of  Bankruptcy  has  no  such  power ;  the  bankrupt 
may  be  ever  so  fraudulent,  but  if  he  discovers  the  fraud,  there  is  no  punishment  for  it ;  that  I 
find  fault  with.  The  commissioner,  as  a  judge,  should  have  full  power  to  punish  for  crime; 
he  has  no  power  to  punish — only  a  power  to  compel  a  bankrupt  to  discover  and  expose. 

3050.  Perhaps  the  inclination  of  your  opinion  is,  that  both  courts  should  have  a  criminal 
jurisdiction,  which  at  present  neither  has  ? — My  opinion  would  come  to  that ;  both  of  them 
ought  to  have  a  criminal  jurisdiction :  The  Insolvent  Debtors'  Court  may  remand  now  for 
limited  periods,  but  not  commit. 

3051.  Do  you  consider  that  the  Insolvent  Debtors'  Court  has  criminal  jurisdiction  more 
than  the  Bankrupt  Court?— Yes — as  they  have  the  power  of  remanding  the  insolvent  for 
criminal  conduct 

3052.  What  do  you  mean  by  remanding? — Refusal  of  discharge  from  prison  for  a  limited 
time. 

3053.  Do  you  suppose  the  Insolvent  Debtors' Court  has  such  power? — ^The  court  sends 
him  back  for  a  certain  time  before  they  order  a  discharge — which  is  equal  to  a  power  of 
remanding^ 

3054.  They  refuse  to  discharge  him  ? — It  comes  to  the  same  thing. 

3055.  By  the  commissioner  of  bankrupt  not  signing  his  certificate  the  effect  is  the  same,  is 
it  not  ? — No— the  bankrupt  is  at  liberty,  which  the  insolvent  is  not.  A  good  practitioner  will 
take  care  to  lay  a  detainer  against  him,  otherwise  when  the  insolvent  is  sent  back  to  prison  he 

f[oes  and  settles  the  debt  on  which  he  is  detained,  and  gets  out.  That  is  not  so  in  bankruptcy ; 
he  commissioner  has  no  power  of  imprisoning  fbr  palpable  or  gross  fraud,  which  I  complain 
of,  for  I  think  the  commissioner  ought  to  have  the  power  of  imprisoning  a  fraudulent  bankrupt: 
The  Act  should  give  that  power  to  both  courts.  The  Insolvent  Debtors'  Court  has  it  inci- 
dentally by  refusmg  to  give  the  discharge ;  the  Bankruptcy  Court  has  no  such  power. 

3056.  May  not  a  bankrupt  be  in  custody  at  the  suit  of  one  or  more  creditors? — Just  so. 

3057.  Doos  not  the  refusal  of  his  certificate  operate  just  the  same  as  the  judgment  of  the 
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ExAnrinationfl.       InsolTent  Debtors*  Court,  to  leare  him  still  at  the  mercj  of  his  creditors  ? — ^Tbo  want  of  the, 
_    .  7^    .        certificate  undoubtedly  leaves  him  in  that  situation ;  but  that  is  the  creditors'  power  altogether, . 
Mr.  Jodi.  Mayhew.  independent  of  the  commissioners. 
181b  Feb.  1940.         3058.  Does  not  the  want  of  the  certificate  leave  him  liable  to  imprisonment  just  the  same, 
as  the  refusal  of  the  Insolvent  Debtors*  Court  to  discharge  him  leaves  him  liable  to  it  ? — Just 
as  liable ;  but  the  Insolvent  Court,  by  refusing  the  discharge,  leaves  him  in  prison.    The 
refvnal  of  the  certificate  leaves  the  bankrupt  liable  to  imprisonment,  but  does  not  imprison.. 
In  insolvency  the  court  refuses  to  give  the  discharge ;  in  bankruptcy,  the  refusal  to  discharge 
iatbe  act  of  the  creditors,  and  not  of  the  judge.     Although  the  conduct  of  the  bankrupt  hag 
been  extremely  wrong  imder  his  conmussion,  I  have  never,  in  my  practice,  known  a  com* 
missiooerrefose  to  sign  a  certifieata 

3059.  Chairman, — ^Will  you  have  the  goodness  to  proceed  to  the  further  questions? — ^The 
Court  of  Insolvency  has  no  power,  as  in  bankruptcy,  to  bring  a  witness  before  it  for  examina- 
tion, but  by  subpoena  now ;  he  may  refuse  attendance  upon  subpoena,  but  if  in  bankruptcy  the 
witnesses  refuse,  they  can  be  brought  before  the  court  under  warrant.  The  Insolvent  Court 
cannot  do  that,  in  my  opinion. 

3060.  Mr,  Commissioner  Law. — ^Do  you  not  think  it  sufficient  that  the  Insolvent  Debtors' 
Court  has  the  same  power  of  compelling  the  attendance  of  witnesses  which  the  superioc  court 
has  ? — I  do  not  think  they  have  the  same  power  as  the  commissioners  of  bankrupt .  Witnesses 
frequently  are  not  brought  before  the  Insolvent  Court,  because  it  has  not  the  power  to  bring 
them — ^and  the  expense  of  bringing  those  facts  before  the  court  is  of  a  prohibitory  nature. 
There  is  a  great  difficulty  in  moving  the  court  to  prove  the  contempt  of  a  subpoena^ 

3061.  It  does  not  happen  often  that  a  party  is  committed  in  Westminster  HaU  for  refusing 
to  obey  a  subpoena? — No — I  am  not  denying  the  comparison  between  the  Courts  of  West- 
minster Hall  and  the  Insolvent  Debtors*  Court,  for  they  have  equal  powers  respecting 
witnesses. 

3062.  Do  you  find,  from  experience,  that  justice  fails  in  the  Insolvent  Debtors*  Court  from 
the  contempt  of  witnesses  in  not  obeying  subpoenas  ? — No,  not  generally  ;  only  I  propose  that 
the  amendment  should  be  made,  as  it  may  be  so.  I  do  not  hesitate  a  moment  to  say  in  my< 
own  practice,  knowing  the  want  of  power,  I  never  allow  it  to  be  exercised.  These  things  gene- 
rally take  place  after  the  discharge,  in  consequence  of  some  discovery  made  subsequently. 
Whenever  we  have  opposed,  we  have  subpoenaed  every  person  who  could  speak  to^the  faot; 
some  come  and  some  do  not.     Then  we  have  never  followed  it  up  on  account  of  the  expense. 

3063.  Have  you  known  justice  to  fail  from  the  disobedience  of  witnesses  to  a  subpoena? — 
I  cannot  say  that  it  has  altogether  failed,  but  I  have  known  justice  impeded  to  a  considerable 

xtent.  The  Insolvent  Delrtors*  Court  has  also  another  most  wholesome  power,  that  is,  the 
ordering  certain  portions  of  pensions  of  half-pay  officers,  and  others  receiving  pensions,  to  be 
set  i^art  for  the  payment  of  their  debts :  The  Court  of  Bankruptcy  has  no  such  power.  This 
I  am  most  happy  in  saying  has  been  the  means  of  the  creditors  under  insolvencies  being 
paid  in  full  in  one  or  two  cases  in  which  I  have  been  concerned. 

3064.  Chairman. — In  your  opinion  could  the  estates  of  bankrupts  and  insolvent  debtors  be 
advantageously  adraintstered  under  the  same  system  of  law — both  as  applying  to  the  heavier 
bankruptcy  cases,  and  to  the  small  cases^  which  now  come  into  the  Insolvent  Debtors'  Court  ? — 
Yes— and  more  beneficially — inasnmch  as  the  provisional  assignee  in  the  Insolvent  Debtors* 
Court,  nevers  interferes,  but  allows  the  estate  to  remain  dormant,  until  assignees  be  chosen  and 
appointed  by  the  court.  It  is  net  so  in  bankruptcy ;  the  official  assignee  does  interfere  in  all 
cases  of  emergency,  at  his  own  risk.  In  the  Insolvent  Debtors*  Court,  there  is  no  official  as- 
signee, but  the  assignees  receive  the  assets,  and  unless  some  active  creditor  apj^es  for  an 
audit,  they  are  at  times  allowed  to  retain  those  monies  for  a  length  of  time,  and  indeed  unless 
an  audit  is  appiiod  for,  they  never  think  of  declaring  dividends.  Paupers  in  insolvency  are,  in 
cases  of  fraud,  and  sometimes  in  emergency,  elected  assignees  to  aid  the  conduct  of  an  attorney, 
as  I  experienced  in  one  very  unfortunate  and  heavy  case.  A  pauper  of  the  name  of  William 
Brown  was  appointed  assignee  of  the  estate  of  George  Greeory,  an  insolvent ;  he  brought  two 
actions,  in  (me  of  which  he  succeeded,  and  received  the  dansages,  which  he  applied  to  his 
own  use,  or  that  of  the  attorney  to  the  estate :  In  the  other  action  he  did  not  succeed,  and  on 
a  verdict  pasring  against  him,  he  absconded  and  left  the  parties  remediless ;  the  partiee  are 
now  suffering  under  the  pavment  of  the  loss  of  aU  their  costs.  In  that  case  the  assignee  was 
a  common  porter  at  a  public  house  in  the  Adelphi. 

3065.  Are  you  aware,  that  until  about  16  months  ago  the  court  had  no  power  of  appointing 
any  person  as  assignee  but  a  creditor  ? — By  the  Ist  and  2nd  Vict.  c.  1 10,  that  power  is  given. 

3066.  Probably  knowing  the  inactivity  of  creditors  sometimes,  you  will  not  be  surprised  that 
unfit  persons  have  been  chosen  assignees  ? — I  am  not  at  all  surprised. 

3067.  Inasmuch  as  you  have  expressed  yourself  respecting  the  provisional  assignee  adminis- 
tering at  the  present  time  that  he  does  nothing,  perhaps  you  are  not  aware  that  he  has  made 
a  great  many  dividends  since  that  Act  passed  without  any  other  assignee? — I  was  not;  I  am 
speaking  from  cases  in  which  I  have  been  concerned — seeking  his  interference— and  in  which 
he  wouU  not  interfere. 

3068.  Do  you  refer  to  cases  since  the  passing  of  the  last  Act  ? — No. 

3069.  Are  you  not  aware  that  since  there  was  that  power,  the  court  has  in  many  cases  refused 
to  appoint  any  assignee  at  all,  and  has  directed  hiYn  to  make  a  dividend  from  the  funds  ? — 
No,  I  was  not  so  aware. 

3070.  Possibly  while  the  power  to  appoint  assignees  was  limited  to  creditors,  you  may  have 
known  cases  where  those  of  the  creditors  who  were  fit  for  the  trust,  refused  to  undertake  it, 
whereby  those  who  were  unfit,  almost  of  necessity  became  the  trustees  ? — I  am  aware  of  that. 
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but  that  fitfose  from  Ihe  estates  being  so  insolvent^  if  I  laay  use  tbe  word,  that  tbe  creditors 

have  feared,  iosurriu^  expense,  without  having  an  estate  to  reimburse  them.  «-«— 

3071.  Are  you  aware  that  that  has  arisen  from  creditors  whom  the  court  wish  to  appoint  ^^'  J<»h.Mayhsw, 
assignees  refusing  to  accept  of  it?— Yes  that  was  the  case  a  few  days  ago,  in  a  case  where  my      ItthFsb.  1840. 
■on  was  pressed  to  become  the  assignee. 

8072.  Chairman. — Hare  you  hsd  a  knowledge,  and  how  recently,  of  the  practice  in  the  In- 
solvent Debtors*  Court  ? — I  have  very  little  knowledge  of  the  practice  of  the  Insolvent  Court, 
except  in  opposing  creditors,  which  I  am  now  doing. 

3073.  Have  you  known  any  cases,  and  how  many,  in  the  Insolvent  Debtors'  Court,  where 
you  believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankrupt  7 — 
No— I  suppose  the  question  applies  to  the  law  as  it  now  stands.  I  could  mention  one  case, 
but  there  the  party  was  not  a  trader,  and  could  not  be  made  a  bankrupt ;  I  refer  to  the  case 
of  Sir  Thomas  Champneys :  if  he  could  have  been  made  a  bankrupt,  there  would  certainly  have 

.  been  a  better  dividend,  because  he  wasted  as  much  of  his  estate  as  he  could  before  he  sought 
the  benefit  of  tbe  Act. 

3074.  Mr,  Commissioner  Law. — Do  you  mean  to  say  that  you  think  if  he  could  have  been 
made  a  bankrupt  at  the  time  he  was  discharged  as  an  insolvent,  the  creditors  would  have  been 
benefitted  ? — If  he  had  been  made  a  bankrupt  long  before  the  time  he  was  discharged,  they 
would  have  been  gready  benefitted. 

3075.  The  question  refers  to  the  proceedings  being  simultaneous  ? — No,  I  should  say  if  in- 
-  solvency  was  made  bankruptcy  that  would  be  a  benefit,  because  the  party  is  divested  of  his 

estate  by  an  act  of  buikruptcy.     It  is  not  as  in  insolvency,  and  the  estate  is  exhausted  as 
•wdl  as  it  can  be,  before  the  party  seeks  relief  from  the  Insolvent  Court. 

3076.  In  the  case  you  have  referred  to,  you  n>ean  to  say  that  the  effect  would  have  been 
better,  if  the  pnoceedmg  had  not  been  delayed  ? — No  doubt. 

3077.  Chamnan, — Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that 
the  property  of  an  insolvent  debtor,  has  been  diminished  to  the  prejudice  of  a  dividend  between 
the  tin^e  of  his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors'  Court  ? — 
I  do  not  know  any. 

3078.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  how  many,  that  the  property 
of  a  bankrupt  has  been  diminished  to  the  prejudice  of  a  dividend  between  the  time  of  bis 
having  committed  an  act  of  bankruptcy  and  the  time  of  his  being  adjudged  bankrupt  ? — I 
know  of  some,  but  I  do  not  call  them  to  mkid  at  this  moment. 

307-9.  1>)  you  think  it  would  be  beneficial  to  add  any,  and  if  any,  what  acts  of  bankruptcy  to 
those  now  established  by  law  ? — I  think  a  warrant  of  attorney  should  be  made  an  act  of  bank- 
ruptcy, as  a  fraudulent  preference,  if  by  the  defeasance  to  that  warrant  of  attorney  the  pay- 
ment of  any  ddbt  is  to  be  expedited  which  could  not  be  enforced  at  the  time  of  the  execution 
of  the  warrant  of  attorney,  or  the  payment  of  it  hastened  by  the  levying  of  the  execution  upon 

,the  judgment  entered  upon  under  the  warrant  of  attorney.  In  many  instances  a  ei^ditor 
advances  the  person  liable  to  become  bankrupt  a  sum  of  money,  as  also  goods  that  is  made 
the  cause  of  giving  a  warrant  of  attorney,  to  which  are  added  debts  that  are  not  payable, 
either  payaUe  by  bills  of  exchange  then  current  or  a  debt  where  the  credit  has  not  expired, 
and  has  long  to  run  ;  in  case  default  is  made  in  the  payment  of  any  part  of  the  sum  secured 
by  the  warrant  of  attorney,  preference  is  then  immediately  given  over  the  other  creditors,  by 
making  the  wh<de  due.    Such  a  warrant  of  attorney  I  am  of  opinion,  should  be  an  act  of 

'bankruptcy,  because  it  evidently  prefers  that  creditor  in  respect  of  so  much  of  the  debt  as 

•  was  not  due  or  payable  to  the  ci*editors  at  the  time  of  taking  the  warrant  of  attorney.  I  think, 
.€dso,  in  warrants  of  attorney,  the  consideration  for  giving  the  same  should  be  stated  in  the  de- 
feasance, showing  what  money  was  advanced,  or  goods  sold,  or  what  debt  was  then  owing,  and 
if  due;  and  in  all  cases  that  an  affidavit  should  be  annexed  to  the  warrant  of  attorney,  setting 
out  and  verifying  the  consideration  of  it,  and  that  the  same  was  agreed  to  be  given,  upon  the 
transaction  when  it  was  entered  into ;  and  the  parties  making  such  affidavit  should .  be  subject 

*  to  the  consequences  of  perjury  ;  and  in  all  eases  a  warrant  of  attorney  should  be  -filed  within 
seven  days  after  the  date,  and  judgment  should  be  entered  up  thereon  within  that  time,  or 
the  same  should  be  void.  Expense  in  such  an  instance,  may  be  objected  to,  but  by  affording 
knowledge  it  adds  to  the  security  of  traders  in  general  against  fraudulent  warrants  of  attorney 
being  given,  as  the  trader  would  then  have  an  opportunity  within  a  short  time  of  asoertaiuing 
if  any  such  security  was  given,  and  on  what  consideration  it  was  given.  Again,  I  think  that 
the  lying  in  pri.^on  for  twenty-one  days,  under  6  Geo.  IV.  c.  16,  as  an  act  of  bankruptcy, 
should  relate  to  the  going  to  prison,  and  not  to  the  termination  of  the  twenty-one  days  ;  the 
like  under  1  and  2  Vict  c.  110,  should  apply  to  the  affidavit  of  debt  and  notice  requiring 
payment  from  the  debtor  in  twenty-one  days-— the  act  of  bankruptcy  should  commence  from  the 
time  of  making  the  affidavit,  and  not  from  the  expiration  of  the  twenty-one  days. 

3080.  It  is  now  very  difficult  to  make  a  man  a  bankrupt  if  he  is  unwilling  to  be  made  so  ? — 
Extremely  so.  • 

3081.  It  takes  a Umg  time? — It  does'. 

3082.  The  commercial  world  is  very  anxious  for  some  cheap  and  expeditious  act  of  bank- 
ruptcy, is  it  not? — Certainly-t— when  it  can  be  done.  , 

3083.  Do  you  think  it  would  be  beneficial  to  add  any,  and,  if  any,  what  acts  of  bankruptcy, 
to  those  now  established  by  law? — ^Thereis  another  act  of  bankruptcy  which  I  think  would  be 
beneficial.  The  creditor  should  have  the  liberty  of  writing  to  the  debtor,  requesting  him  to 
make  an  appointment  for  the  arrangement  of  his  debt,  appointing  a  time  for  that  purpose, 
which  appointment  should  be  i'epeated  twice  or  three  times,  as  now  is  t^e  practice  of  enforcing 
appearances  to  common  law  process ;  and  in  case  of  the  bankrupt  not  giving  the  meeting  to 
the  creditor,  that  it  should  be  considered  that  he  is  keeping  out  of  the  way  to  avoid  the  cre- 
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Bxtminations*      ditor;  in  which  case  the  creditor  should  be  at  liberty  to  make  application  to  the  commissioner 
T   iTiIr    ii       *^  summon  the  debtor,  and  in  case  of  his  non-appearance  before  the  commissioner,  that  that 
Mr,  Jofh.  Mayhew,  ghoidd  be  an  act  of  bankruptcy ;  and  if  he  does  appear  before  the  commissioner,  the  creditor 
)8th  Feb,  1840,     should  be  at  liberty  to  examine  him  as  to  the  payment  of  the  debt. 

3084.  If  he  admitted  that  he  owed  the  debt,  and  was  not  able  to  pay  it,  do  you  think  that 
lie  should  then  be  adjudicated  a  bankrupt?— That  must  be  within  a  certain  time.  If  he 
admitted  the  debt,  and  could  neither  pay  it,  nor  give  security  for  it,  in  the  discretion  of  the 
commissioner  that  should  be  an  act  of  bankruptcy ;  that  would  be  better  than  issuing  a  fiat  in 
consequence  of  the  man*s  absence. 

3085.  Mr.  Commissioner  Laic, — Do  you  allow,  according  to  the  question  which  is  proposed, 
that  the  commissioner  should  have  power  to  commit  the  party  if  he  declined  to  give  evidence 
as  to  the  debt  he  was  charged  with  ? — No ;  but  I  should  say  that  if  he  declined  to  be  exa- 
mined upon  it,  that  should  be  an  act  of  bankruptcy. 

3086.  Chairman. — In  your  experience,  what  has  been  the  effect  of  the  statute  2  and  3  Vict, 
c.  29,  intituled,  "  An  Act  for  the  better  Protection  of  Parties  dealing  with  Persons  liable  to  the 
Bankrupt  Laws"  ? — ^That  Act  has  operated  very  oppressively  upon  creditors,  inasmuch  as 
warrants  of  attorney  have  been  obtained,  and  the  estate  of  the  person  giving  the  warrant  of 
attorney  materially  deteriorated  before  a  fiat  could  issue  against  him. 

3087.  In  your  experience,  do  traders  become  banknipts  by  their  own  consent  generally  ?— 
Generally  so ;  and  where  it  is  not  so,  there  is  great  difficulty,  and  great  waste  of  property 
occurs  in  consequence  of  that  difficulty,  in  making  a  trader  a  bankrupt ;  because  when  a  trader 
is  aware  that  proceedings  are  taking  to  make  him  a  bankrupt,  he  resorts  to  means  for  realizing 
his  estate  in  money ;  and  it  has  happened  within  my  practice,  that  when  a  person  has  so 
known,  his  property  has  been  sold  and  the  proceeds  have  been  taken  abroad. 

3088.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person  who  is  unable  to  pay  nis  debts  in  full,  to  be  divided  rateably  amongst  his  creditors,  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditor? — I  do  not  see  any  objection  to  that  being  done, 
inasmuch  as  most  acts  of  bankruptcy  are  the  voluntary  acts  of  the  bankrupts  themselves,  pro- 
vided, under  voluntary  process,  the  creditors  are  enabled,  by  compulsory  process,  to  dispossess 
the  trader  of  his  property. 

3089.  Do  you  think  that  the  law  should  allow  a  party  who  is  in  debt,  not  arrested,  and 
not  a  trader,  to  seek  the  benefit  of  a  cessio  bonontm  where  there  are  no  bona  to  be  ceded  ? — 
No — as  that  would  be  a  premium  to  ill-disposed  persons  to  waste  ail  their  estate,  as  well  as 
contract  debts,  regardless  of  any  consequence  to  their  creditors,  as  insolvents  now  do. 

3090.  Do  you  think  that  there  is  wise  policy  in  providing  a  facility  for  persons  not  traders 
to  seek,  at  their  own  convenience,  some  process  for  getting  rid  of  their  debts  ? — No ;  unless 
the  party  was  subject  to  punishment  for  seeking  such  relief  with  an  exhausted  estate;  but  if 
insolvents  are  to  have  the  option  of  seeking  the  benefit  of  a  cessio  bonorum,  they  had  better 
seek  it  by  confession,  and  on  their  own  application  at  any  time,  than  wait  to  qualify  them** 
selves  to  take  it  under  legal  proceedings,  which  are  generally  planned  for  the  purpose,  at  a 
time  after  they  have  wasted  all  of  their  estate  they  well  can,  and  by  such  means  legal  expenses 
are  incurred  unnecessarily,  which  would  be  avoided  by  their  confession  and  voluntary 
application. 

3091.  By  the  Act  1  and  2  Vict.  c.  110,  for  abolishing  Arrest  on  Mesne  Process,  except  in 
certain  cases,  more  effectual  remedies  were  given  to  judgment  creditors ;  so  that  a  judgment 
creditor  may  now  get  all  the  lands,  tenements,  and  hereditaments  of  his  debtor  under  an 
elegit ;  he  may  also  take  in  execution  any  money  or  bank-notes,  cheques,  bills  of  exchange, 
bonds,  specialties,  or  other  securities  for  money,  of  his  debtor,  and  sue,  in  the  name  of  the 
sheriff,  for  the  amount :  Judgments,  if  registered,  are  a  charge  upon  the  real  estate  of  a 
debtor,  present  or  future;  and  Government  stock,  and  shares  in  any  public  company,  maybe 
charged,  by  order  of  a  judge,  on  application  of  a  judgment  creditor.  Having  the  further 
remedies  here  stated,  do  you  think  it  desirable  that  a  judgment  creditor  should  have  the 
power  of  taking  the  person  of  his  debtor  in  execution,  except  by  order  of  a  judge,  upon  affi- 
davit of  probable  cause  for  believing  that  the  debtor  is  about  to  abscond  ? — ^I  think  it  is 
desirable  that  a  judgment  creditor  should  have  the  power  of  taking  the  person  of  his  debtor 
in  execution ;  first,  as  by  that  execution  he  can,  under  the  Insolvent  Debtors'  Court,  detain  a 
fraudulent  creditor,  and  compel  him  to  file  a  petition,  and  to  render  up  his  estate;  and  in  the 
case  of  a  trader,  his  lying  in  prison  for  a  certain  number  of  days  constitutes  an  act  of  bank- 
ruptcy, and  entitles  the  creditor  to  issue  a  fiat.  In  these  respects  it  may  be  useful  without 
applying  to  a  judge,  because  the  delay  in  such  case  might  render  the  remedy  sought  inef- 
fectual ;  and  again,  because  debts  are  not  seizable  by  the  sheriff  under  the  execution  referred 
to  in  the  question  ;  and  the  parties  may  be  entitled  to  large  debts,  which  they  might  certainly 
use  to  the  prejudice  ot  their  creditors,  and  which  they  would  be  prevented  doing  by  being 
taken  in  execution  and  confined  in  prison,  if  the  act  of  bankruptcy  for  the  one  and  twenty  days 
was  to  arise  from  the  commencement  of  the  imprisonment ;  and  besides,  the  party  may  pos- 
sess property  which  the  sheriff  has  no  knowledge  of,  and  which,  by  bankruptcy  or  by  insol- 
vency, may  be  discovered  and  may  be  obtained ;  and  in  either  case,  as  the  property  vests  in 
assignees,  that  would  be  a  security,  in  case  of  a  bankruptcy  or  insolvency,  to  the  creditors  pos- 
sessing such  concealed  property. 

3092.  Do  you  believe  that  the  knowledge  that  there  is  a  law  of  imprisonment  ha*^  some 
effect  or  none  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded  ? — I  believe  that  the  law 
of  imprisonment  for  debt  had  a  great  effect  on  persons  in  inducing  them  to  pay  their  debts ; 
from  the  want  of  that,  the  power  of  the  creditor  is  now  extremely  limited ;  persons  in  general 
busimss  are  quite  indifferent  about  paying  their  debts,  unless  in  cases  of  bills  given  to  their 
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immediate  trading  connexions — because  in  such  cases  it  is  material  they  should  keep  up  their  Bxamiiiaiioiit. 

credit ;  but  in  hands  where  no  connexion  exists  parties  will  delay  the  payment  of  the  debt,  

and  do  it  for  want  of  an  arrest.  Mr.  Josh.  Mayhew, 

3093.  Mr,  Commissioner  Law. — You  have  answered  these  questions  as  if  they  related  to  18th  Feb.  1840. 
the  old  law  instead  of  the  present  law — the  law  adverted  to ;  the  law  for  imprisonment  for  debt 

as  it  did  exist,  and  as  it  now  exists  ? — I  have  referred  to  the  law  as  it  did  exist. 

3094.  Do  you  think  that  though  imprisonmeilt  comes  later  than  it  used  to  do,  the  know- 
ledge of  the  law  of  imprisonment  for  debt,  at  least  when  judgment  is  recovered,  has  any  useful 
effect  on  parties  ? — None  whatever.  Creditors  will  not  seek  it — it  is  too  expensive ;  the  cost 
of  procuring  judgment  is  too  expensive — it  is  worse  than  the  loss  of  the  debt — ^because  in  most 
cases  the  creditor  has  to  bear  the  legal  expenses  afler  he  has  incurred  them,  by  the  party 
seeking  bankruptcy  in  the  Insolvent  Debtors'  Court. 

3095.  As  it  is  a  matter  of  fact  that  in  many  cases  creditors  do  seek  it,  do  you  think  the 
validity  of  that  law  has  any  effect  on  the  minds  of  parties  ? — ^There  is  no  question  that  it 
has  some  effect  when  the  person  of  the  debtor  can  be  arrested,  but  it  is  too  long  and  expensive 
before  it  can  be  obtained  by  the  creditor  to  be  any  benefit  to  him,  because  in  the  interim 
the  property  of  the  estate  is  consumed  or  made  away  with. 

3096.  Do  you  think  it  less  useful  than  the  former  law? — Certainly;  still  it  undoubtedly 
has  an  influence  upon  a  man*s  mind. 

3097.  Are  you  acquainted  with  the  operation  of  courts  of  requests? — I  am  not. 

3098.  Do  you  believe  that  these  courts  would  have  the  effect  which  they  have  in  producing 
payment  if  they  had  not  the  power  of  imprisonment? — I  believe  those  courts  have  no  effect  in 
producing  payment  as  they  now  stand,  but  that  if  they  possessed  a  general  power  of  imprison- 
ment instead  of  a  limited  power,  they  would  be  more  likely  to  produce  payment. 

3099.  Are  you  aware  that  process  from  these  courts  against  property  is  so  easily  evaded 
that  it  is  commonly  deemed  useless  to  employ  it? — I  cannot  answer  that  question. 

3100.  Would  it,  or  would  it  not,  in  your  opinion,  be  better  for  the  purpose  of  procuring  , 
payment  through  the  medium  of  some  property  concealed,  that  a  judgment  creditor  should 
have  the  power  of  bringing  his  debtor  in  a  summary  way  before  a  proper  tribunal  for  examina- 
tion as  to  his  property,  and  giving  such  tribunal  a  power  in  the  event  of  his  answers  not  being 
satisfactory  to  imprison  the  debtor  until  he  answered  to  the  satisfaction  of  the  court  or  satisfied 
the  judgment? — I  cannot  satisfactorily  answer  that  question,  as  it  would  be  giving  to  such  a 
tribunal  a  power  greater  than  to  a  bankruptcy  court — If  a  man  is  made  a  bankrupt  it  is 
done  after  adjudication,  but  not  before. 

3101.  Mr.  Commissioner  Holroyd. — You  would  not  like  such  a  law  to  exist  independently 
of  insolvency  or  bankruptcy  ? — I  should  not. 

3102.  Chairman. — Do  you  think  it  more  to  the  advantage  of  the  creditor  that  the  debtor 
being  in  prison  at  his  suit  should  be  the  petitioner  for  relief  against  the  general  law,  and  have 
to  show  his  title  to  the  indulgence,  or  that  the  onus  should  be  on  the  creditor  of  proving 
matter  to  justify  a  criminal  commitment  ? — I  think  the  debtor  at  all  times  should  show  his 
title  to  the  indulgence. 

3103.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process 
has  been  beneficial  or  not  to  creditors? — I  believe  that  it  has  not  been  beneficial  to  creditors, 
but  greatly  injurious. 

3104.  Do  you,  from  your  experience,  believe  that  it  has  been  beneficial  or  not  to  debtors  ? 
—It  has  been  beneficial  to  debtors  by  enabling  them  with  the  knowledge  of  execution  being 
obtained  against  them  in  process  that  has  been  conducted  against  them,  to  waste  and  get  rid 
of  their  property,  or  otherwise  dispose  of  it  to  the  prejudice  of  the  creditors. 

3105.  On  what  sort  of  dealings  or  business  is  your  experience  on  this  head  founded  ? — On 
general  business. 

3106.  Is  it,  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in 
betnkruptcv  that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders  if 
not  appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way  by  fine  or  impri- 
sonment?— I  think  in  all  cases  the  commissioner  should  have  power  by  commitment  to 
enforce  his  orders  if  not  appealed  against,  but  not  by  fine — ^because  working  by  fine,  in  my 
opinion,  is  estimating  the  price  of  an  insult  or  contempt. 

3107.  By  the  present  practice  when  a  creditor  wishes  to  make  a  man  a  bankrupt  he  makes 
an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  Secretary  of  Bankrupts,  and  executes 
a  bond  to  the  Great  Se?il  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ;  upon  this 
a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a  fiat; 
whereupon  the  fiat  is  signed  by  die  Lord  Chancellor,  and  issued  as  of  course.  In  your 
opim'on  is  there^  any  and  what  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the 
Lord  Chancellor  to  authorize  the  creditor  to  prosecute  his  complaint? — I  think  the  fiat  is  of 
no  use — and  the  bond  is  of  no  use,  for  it  is  hardly  ever  acted  on,  because  it^imits  the  damages 
to  so  small  a  sum  of  money  when  the  damage  complained  of  may  far  exceed  it. 

3108.  Would  it,  in  your  opinion,  be  more  advantageous  that  the  proceeding  should  ori- 
ginate before  the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bankruptcy? — In  my 
opinion  it  would. 

3109.  Mr.  Commissioner  Holroyd. — It  has  been  stated  that  if  the  fiat  were  done  away^ 
and  proceedings  originated  with  the  commissioner,  inconvenience  would  arise  from  the  mai* 
being  at  the  time  he  was  proceeded  against  to  be  made  a  bankrupt  engaged  in  business  in 
different  parts  of  the  country  perhaps? — ^That  would  be  got  rid  of  by  there  being  one  office 
for  the  purpose  of  doing  it. 

31 10.  Suppose  a  man  has  places  of  business  in  Manchester  and  London,  and  any  other  place, 
one  person  may  be  applying  for  a  fiat  in  London  and  another  in  Manchester? — That  could 
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not  be  if  it  -was  entered  in  the  Bankrupt  Office ;  the  affidant  of  debt  is  to  be  taken  as  the 
—  ground  of  the  proceeding  before  the  comntissioaers,  and  if  the  filing  the  affidavit  of  debt  in 

Mr.  Josh.  Mayhew,  fl^e  Bankrupt  Office  is  rendered  necessary,  that  will  get  rid  of  the  difficulty. 
18th  Feb.  1840.^  31 11.  You  would  require  some  primary  proceeding  in  London  before  a  man  could  be  made 
a  bankrupt? — No;  I  would  require  before  the  application  can  be  made  to  a  Commissioner, 
that  an  affidavit  of  debt  should  be  made  and  filed  m  the  Bankrupt  Office^  and  an  office  copy 
of  such  affidavit  should  be  brought  to  the  commissioner,  who  thereupon  should  summon  and 
should  examine  the  parties  upon  that  affidavit. 

3112.  You  would  not  allow  another  affidavit  of  debt  to  be  made  until  that  was  disposed  of? 
— No ;  there  tdiould  be  a  certain  number  ef  days,  as  there  is  at  present  in  the  case  of  a  fiat ; 
during  that  time  no  other  proceeding  should  be  adopted,  but  I  see  no  utility  whatever  in  the 
fiat.  While  the  docket  is  in  the  office,  another  person  cannot  proceed,  and  there  ndgbt  be  the 
same  guard  by  filing  an  affidavit  of  debt,  in  case  of  there  being  no  fiat 

3113.  CAomnon.— Would  it,  in  your  opinion,  be  more  advantageous  that  the  prooeedisgs 
should  originate  before  the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bankn^itey  ? 
-i— It  is  my  opinion  that  the  proceedings  should  originate  bafore  the  judge  or  commisskMier 
who  is  to  adjudicate  upon  the  bankruptcy. 

31 14.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  com- 
missioner who  adjudicates  the  bankruptcy  should  have  jurisdiction  to  decide  upon  all  matters 
in  bankruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by 
the  Court  of  Keview,  subject  to  appeal  ? — It  is  my  opinion  that  it  would  be  advantageous  to  tlie 
public  that  the  jud^e  or  commissioner  who  adjudicates  the  bankruptcy  should  have  juris- 
diction to  decide  in  sdl  matters  c(  bankruptcy,  subject  to  appeal  because  he  is  more  thoctwgUy 
acquainted  with  all  the  proceedings  during  the  working  of  the  proceedings,  and  therdbre 
better  able  to  judge  by  being  more  intimately  acquainted  with  all  the  proceedings  and  bear- 
ings of  the  matter  in  prosecution  before  him. 

31 15.  Would  it,  in  your  opinion,  be  desirable  that  in  cases  of  appeal  the  ^ipellant  should 
give  security  for  the  performance  of  the  judgment  if  affirmed,  and  also  for  the  eoats? — 
Although  such  security  might  be  given,  and  would  operate  very  severely  a^patost  persons  who 
might  not  be  able  to  procure  it,  yet  it  would  work  a  general  benefit,  and  it  is  my  opinion  that 
security  for  the  performance  of  the  judgment  if  affirmed,  and  also  for  costs,  should  be 
given. 

81 16.  The  proceeding  to  make  a  trader  a  bankrupt  is  an  «a?  parte  proceeding,  and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  inlimatkxi,  what  is  your  opinion  of  ibis 
'  state  of  the  law  ? — If  the  proceeding  was  not  ex  parte,  woA  the  adjudioation  did  not  take  place 
without  previous  intimation,  great  injury  would  oe  worked  under  ooounisaons  to  the  prejudtte 
of  creditors,  and  therefore  I  am  of  opinion  that  the  proceeding  to  make  a  trader  a  bankrupt 
should  be  an  ear  jcKirf^  proceeding. 

3117.  Supposmg  that  you  object  to  the  present  state  of  the  law  as  to  the  adjudication,  do 
you  think  a  trader  should  in  the  first  instance  have  notice  of  the  intended  pvoceeding,  and  be 
allowed  to  dispute  the  adjudication  before  his  property  is  taken  possessiou  of;  or  if  you  duok 
it  essential,  having  regard  to  the  interests  of  creditors  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should  in  the  first  instance  be  ex  parte  and  without 
notice  to  the  trader,  what  is  your  opinion  of  a  provision  of  the  following  kind :  that  upon  an 
application  to  make  a  party  a  bankrupt  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  snould  be  made  to  show  cause  only ;  but  that  upon  such  onkcr  the  mes- 
seneer  should  take  possession  of  the  trader's  property,  etad  keep  possession  until  the  order  was 
made  absolute  or  di«K;harged,  and  that  unless  the  trader,  within  a  certaio  time  mentioned  in 
such  order,  should  show  sufficient  cause  to  the  contrary,  the  aaid  order,  afterproof  of  notice 
thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt,  forthwith  ; 
or,  having  due  regard  to  the  injury  which  a  seixure  of  property  must  produce  to  atrader*s 
credit,  do  you  think  it  would  be  more  consistent  with  justice,  and  at  the  same  time  not  in- 
jurious to  creditors,  that  instead  of  allowing  the  seizure  of  property  upon  an  ea?  jdot^  appli- 
cation in  all  cases  uf>on  an  oVder  to  show  cause  being  made,  such  seianire  should  be  ooofiaed 
to  eases  upon  affidavits,  showing  prdi>able  cause  of  the  trader  being  about  to  abscond  ornaake 
away  with  his  property? — I  think  that  in  the  first  instance  the  adjudioation  should  be 
ex  parte,  and  without  notice  to  the  trader,  and  the  messenger  should  take  possession  of  the 
trader's  property — that  then  the  trader  should  be  brought  before  the  commissioner  in  like 
manner  as  in  cases  of  lunacy,  ami  if  the  trader  did  not  consent  to  his  bankruptcy,  that  he 
might  have  the  liberty  of  trying  it  in  like  manner  as  in  lunacy,  being  allowed  a  limited  time 
for  that  purpose ;  and  if  the  jury  empannelled  upon  that  trial  before  the  commissioner  should 
be  of  opinion  that  the  trader  is  a  banknipt,  the  adjudication  should  have  reference  to  the 
date  on  which  the  trader  admitted,  or  the  jury  found  his  bankruptcy  to  have  tak«i  place,  and 
in  that  case  the  bankruptcy  should  have  operation  against  all  parties  who  claim  under  the 
bankrupt,  but  not  against  such  as  may  claim  above  him ;  but  such  act  of  bankruptcy  ^Kaild 
be  operative  only  against  such  person  as  might  be  affected  with  notice  of  it  previously  to  the 
opening  of  the  fiat.  I  speak  this  with  due  regard  to  the  injury  which  a  seixure  of  property 
must  produce  to  a  trader's  credit,  because  from  the  difficulties  in  which  he  mutt  have  been 
involved  by  the  application  for  a  bankruptcy,  his  credit  may  have  been  shaken,  and. therefore 
no  serious  injury  could  in  my  opinion  visit  him. 

3118.  By  the  present  law  a  bankrupt  who  has  done  no  act  amounting  to  acquieaceiice  may 
bring  an  action  at  any  time  (if  not  barred  by  the  Statute  of  Limitations)  against  his  asstgaees, 
to  try  the  validity  of  the  fiat ;  so  a  person  claiming  adversely  to  the  assignees,  if  he  h^  not 
bv  his  conduct  or  otherwise  admitted  their  title,  may  at  any  time  (if  not  barred  by  the  &atute 
of  Limitations)  bring  an  action  against  them  and  dispute  the  validity  of  a  fiat;  what  is  your 
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(pinion  of  this  state  of  the  law  ? — In  my  opinion  the  law  cannot  be  worse;  a  person  claiming      £i 

adversely  to  the  assignees  through  a  bankrupt  should  be  barred  by  all  acts  done  by  the  bankrupt>  

and  should  not  be  placed  in  a  better  situation  than  the  bankrupt  himself,  but  as  the  law  now  ^'- J«*-  Mayhew, 
stands  a  person  claiming  through  a  bankrupt^  and  adversely  to  the  assignees,  if  he  has  not  by      ^^^  ^^  *^^* 
his  conduet  or  otherwise^  admitted  their  title,  may  bring  actions  against  the  assignees,  althou^ 
the  bankrupt  .could  not»  and  dispute  the  validity  of  the  fiat  because  he  is  not  bound  by  the  acts 
of  the  bankrupt^  which  causes  enormous  expense  to  be  incurred  at  times,  and  thus  the  bankrupt 
is  able  to  obtain  a  double  right  to  try  the  vaUdity  of  a  fiat  against  the  assignees  of  his  estate. 

3119.  Do  you  see  any  objection,  particularly  if  the  party  be  allowed  to  show  cause  against 
•  the  adjudication  in  the  manner  suggested  in  the  previous  query,  in  providing  that  the  adjudi- 
cation if  the  bankrupt  do  not  appeal  against  it  within  a  certain  period,  should  be  conclusive  in 
all  cases?— That  is  answered  by  my  last  answer  but  one. 

3120.  Would  you  rather  in  such  case  confine  the  conclusiveness  of  the  adjudication  to  the 
bunkrupt  and  persons  indebted  to  his  estate  in  any  action  or  suit  brought  by  an  assignee  for  a 
debt  or  demand  for  which  the  bankrupt  himself  might,  had  he  not  been  adjudged  bankrupt,  have 
sustained  any  action  or  suit,  or  would  you  confine  it,  as  in  the  Irish  Act  6  and  7  William  IV. 
c.  14.,  see.  115,  to  actions  brought  by  the  assignees  where  the  debt  sought  to  be  recovered 
shall  not  exceed  20/.  ? — I  would  extend  it  generally. 

3121.  Supposing  the  condusiveness  of  the  adjudication  were  confined  as  before  stated,  do 
you  see  any  objection  with  the  view  of  making  persons  who  have  claims  against  assignees 
prosecute  such  claims  without  delay  in  providing  that  in  actions  at  law  or  suits  in  equity 
against  an  assignee  by  any  other  person,  the  adjudication  should  be  final,  or  that  no  proof 
should  be  required  at  the  trial  or  hearing  of  the  petitioning  creditor's  debt,  trading,  or  act  oi 
bankruptcy,  unless  the  declaration  be  d^vered,  or  bill  filed  within  a  certain  period  after  the 
adjudication  be  advertised,  or  cause  of  action  or  suit  accrue  against  such  assignee  as  well  as 
requiring  notice  as  now  under  the  90th  and  91st  sections  of  the  6  George  IV.,  cap.  16,  of  the 
party's  intention  to  dispute  some,  and  which  of  such  matters  ? — ^That  I  have  answered  in  effect 
by  a  former  answer. 

3122.  Mr.  Commissioner  Law. — ^What  is  the  change  you  would  propose  to  make  as  to  the 
fixing  the  point  of  time  after  which  the  act  of  bankruptcy  should  be  deemed  valid? — I  should 
say  from  the  date  t>f  the  fiUng  the  affidavit—thai  is,  the  date  of  the  application  to  the  commis- 
sioners— ^unless  notice  or  fraudulent  preference  could  be  shown. 

3123.  You  would  do  away  with  the  act  of  bankruptcy  as  a  date? — Yes,  as  a  relationship ; 
I  would  give  no  relationship  except  from  knowledge  of  the  act  of  bankruptcy  or  fraudulent 
preference.  I  weuld  make  the  operation  of  the  ba^^u^ptcy  from  the  date  of  the  application, 
and  the  adjudication  should  be  final  and  condusive  after  consent  of  tlie  trader  to  his  bank- 
ruptcy, as  well  as  after  the  finding  of  a  jury  of  the  trader  being  a  bankrupt — that  would  take 
away  in  my  opinion  the  question  of  damages,  provided  any  action  were  subsequently  brought 
by  the  bankrupt  or  others  claiming  through  him« 

3124.  How  would  the  giving  the  date  of  the  first  process  rest  on  any  fair  principle  ? — Be» 
cause  power  being  given  to  the  commissioner  to  adjudicate  from  the  application,  there  would 
be  public  notice  from  its  being  advertised. 

3125.  That  would  be  some  time  afterwards  ? — It  might  be  delayed,  as  the  publication  of 
the  fiat  may  be  postponed,  but  it  would  be  published  the  day  after  the  adjudication, 

3126.  Which  do  yeu  propose,  the  date  of  the  first  prooess,  or  the  date  of  the  adjudication  ? 
— I  should  take  it  from  the  date  of  the  filing  the  affidavit,  as  the  public  could  obtain  the  same 
information  as  they  can  at  present,  by  seardbing  at  the  Bankrupt  Office  for  a  fiat. 

3127.  The  proposal  of  a  change  supposes  that  the  present  practice  is  wrong  ? — Yes ;  the 
true  principle  of  binding  all  stranger  d^^rs  by  the  bankruptcy,  ^lould  take  place  from  «the 
publication  of  the  advertiseoaent  in  the  Gazette,  but  the  operation  of  the  fiat  i^hould  be  from 
the  date  of  the  affidavit,  as  against  all  parties  cognizant  with  the  making  or  fiUng  of  it. 

3128.  Do  you  consider  that  to  rest  on  any  principle? — ^Yes;  I  assimilate  it  to  the  date  of 
the  fiat,  as  that  has  worked  well.  I  do  not  see  any  reason  why  it  should  be  altered,  and  par- 
ticularly as  by  my  proposed  amendment  for  the  bankrupt's  assenting  to  or  opposing  the  ad- 
judication, and  the  messenger  being  in  possession  of  the  trader's  property,  no  person  but  the 
mDst  negligent  and  careless  could  be  affected  by  such  an  application. 

3129.  You  admit  that  the  apfdication  of  that  may  be  very  unjust? — No  I  do  not ;  in  my 
opinion,  I  think  the  contrary  will  be  the  case. 

3130.  May  it  not  invalidate  transactions  where  both  parties  to  the  transaction  acted  fairly, 
neither  having  notice  ? — I  do  not  see  how  that  can  be,  because,  as  I  propose  to  amend  it  by 
making  the  aidyucieation  absolute  end  conclusive,  the  bankrupt  must  have  been  before  the 
commissioner  previously  to  adjudication,  and  therefore  he  must  be  tainted  with  positive  notice 
of  his  bankruptcy,  and  must  be  acting  in  fraud  of  it. 

3131.  You  were  understood  in  your  previous  answer  to  refer  to  the  point  of  time  after  the 
bankrupt  having  notice? — I  file  an  affidavit  I  say  to-^day,  and  come  before  the  commissioner 
to-morrow.  I  get  my  adjudication  ex  parte  behind  his  back.  I  send  in  the  messenger  and 
then  summon  the  bankrupt  before  the  commissioner  to  show  cause  why  he  should  not  be  made 
a  bankrupt — with  such  regular  proceedings,  no  injury  to  affect  any  person  except  through  fraud 
of  the  bankrupt 

3132.  You  speak  of  all  these  things  as  being  done  in  the  same  instant  ?— They  may  be  all 
done  in  four  and  twenty  hours ;  he  may  be  declared  a  bankrupt,  and  a  messenger  be  put  into 
possession  of  his  estate  immediately,  and  at  the  same  time  he  may  be  sunwnoned  to  appear 
before  the  commissioner ;  and  having  notice  of  the  operation  of  the  thing,  any  act  he  might  do 
would  show  a  contemplation  of  bankruptcy.  I  do  not  think  the  notice  in  the  Gazette  would 
be  so  conclusively  operative. 

3133.  You  admit  that  the  fair  principle  would  be  to  take  that  point  of  time  when  the  bank- 
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Examinations.  rupt  has  notice  of  the  proceedings  ?— -Exactly ;  and  that  thereafter  no  act  he  does  should  be 
M    T  ITm    h       v^"^>  ^  b®  must  do  it  in  contemplation  of  bankruptcy  if  he  be  aware  of  the  proceedings  taking 

r.   osn.  Maynew,  against  him. 

18th  Feb.  1840.  3134  g^  f^r  as  the  date  of  the  first  process  (that  is  the  filing  of  the  affidavit)  is  earlier 
than  his  having  a  notice  to  appear,  you  admit  there  is  a  great  probability  of  injustice  from 
taking  an  earlier  date? — No;  I  do  not  see  how  injustice  can  be  worked  to  the  general  body 
of  creditors  from  the  bankrupt  being  unable  to  do  any  valid  act  after  the  date  of  the  filing  of 
the  affidavit^  unless  the  party  seeking  a  bankruptcy  should  delay  acting  on  the  affidavit, 
which,  by  a  salutary  provision,  he  may  be  prevented  from  doing,  as  in  the  present  case  of 
opening  and  adjudicating  on  a  fiat. 

3135.  Are  you  not  identifying  two  things  as  necessarily  simultaneous,  which  probably  will 
not  be  so? — They  may  not  be  simultaneous,  but  as  the  law  now  stands  an  adjudication  must 
take  place  within  fourteen  days  or  twenty-eight  days. 

3136.  May  not  very  important  transactions  and  very  honest  transactions  take  place  in 
those  fourteen  days,  which  it  would  be  very  injurious  to  declare  null  ? — Certainly,  that  is 
possible — but  it  is  scarcely  possible  to  believe  that  very  important  transactions  under  such 
a  state  of  things  could  take  place  without  some  knowledge  thereof  by  both  parties  actipg 
in  them. 

3137.  Would  it  not  be  a  fairer  principle  to  take  that  point  of  time  when  the  bankrupt 
has  first  had  notice  of  the  proceedings  against  him  ? — Upon  consideration,  I  think  it  would 
be  much  more  fair  that  all  transactions  should  be  invalidated  (except  for  fraud  or  notice 
of  an  act  of  bankruptcy)  from  the  time  at  which  the  bankrupt  has  notice  of  the  proceedings 
against  him,  which  would  have  the  effect  of  hastening  a  creditor  seeking  bankruptcy  to 
quickly  obtain  an  adjudication  against  the  bankrupt. 

3138.  Do  you  think  it  desirable  that  that  period  should  be  expressed  in  the  adjudica* 
lion  ? — Certainly — inasmuch  as  I  suggest  to  make  adjudication  conclusive  evidence. 

3139.  Can  you  suggest  any  mode  of  making  the  adjudication  conclusive  at  any  period 
against  all  the  world  ? — No  other  mode  than  by  allowing  a  time  of  sufficient  duration  to 
presume  that  publication  may  have  taken  place  all  over  the  world,  as  is  at  present  enacted 
m  sect.  83  of  6  Geo.  IV.  c.  16. 

3140.  If  anv  such  limitation  of  time  were  prescribed,  WQuld  it  not  be  necessary,  as  a 
matter  of  justice,  to  allow  all  parties  who  can  suggest  an  interest,  to  appeal  against  the 
adjudication  whilst  the  time  was  running? — Ho — because  that  would  tie  up  the  bank- 
ruptcy. 

3141.  Suppose  this  case — that  six  months  or  twelve  months  was  the  prescribed  time 
after  which  no  person  should  be  allowed  to  dispute  an  adjudication,  and  supposing  that 
after  those  twelve  months  the  assignees  commenced  an  action  against  a  person  to  recover 
property  which  he  would  have  been  entitled  to  retain  as  against  the  bankrupt,  but  not  be 
entitled  to  retain  as  against  the  assignee!^  in  such  case  the  defendant  would  never  have 
had  an  opportunity  of  questioning  tne  bankruptcy  ? — The  adjudication,  in  my  opinion, 
should  not  be  final  and  conclusive  against  persons  claiming  above  the  bankrupt,  but  it 
ought  to  be  final  and  conclusive  against  all  persons  claiming  by  or  through  the  bankrupt. 

3142.  You  think  that  no  lapse  of  time  should  make  it  conclusive  against  all  persons? 
^-I  feel  that  to  be  a  difficult  question,  but  inasmuch  as  I  have  given  an  opinion  that  the 
adjudication  might  be  made  on  the  confession,  or  with  consent  of  the  trader,  or  it  might 
be  made  on  the  verdict  of  a  jury,  or  by  default  of  trial  of  the  act  of  bankruptcy,  I  think 
it  might  be  made  final  in  all  parties,  as  it  is  by  sect.  92  of  6  Geo.  IV.  c.  Id,  made  final 
against  the  bankrupt — as  also  by  1  and  2  Wm.  IV.  c.  56,  s.  7. 

3143.  Perhaps  you  agree  with  that  suggested  a  short  time  ago,  that  if  any  time  should 
be  prescribed  after  which  the  adjudication  should  not  be  questionable,  in  that  case  it 
would  be  right  to  allow  any  party  who  could  suggest  an  interest  to  appeal  against  it  ? — 
When  the  adjudication  is  made  on  the  consent  of  the  bankrupt,  I  thmk  there  should  be 
no  right  of  appeal,  and  particularly  in  mv  view  of  the  case,  as  the  adjudicaiton,  when 
against  the  will  of  a  bankrupt,  will  arise  upon  a  trial  by  jury ;  a  right  of  appeal 
should  not  be  allowed,  as  it  would  mostly  lead  to  delay  and  aggravate  expense. 

3144.  Chairman. — ^There  are  two  cases  of  fraudulent  preference,  and  use,  order,  and 
disposition,  you  would  not  include  those  ? — I  am  only  speaking  of  the  act  of  bankruptcy 
proved  before  the  commissioner  at  the  time  of  adjudication,  and  not  of  any  particular  acts 
of  bankruptcy.  I  say  that  the  act  so  proved  should  be  fipal,  whenever  disproved  by  con- 
sent of  the  bankrupt,  or  by  the  result  of  the  trial  by  a  jury. 

3145.  Mr.  Commissioner  Law. — You  are  for  a  prompt  mode  of  excluding  all  questions  of 
bankruptcy  being  made  by  any  party  ? — I  am — ^when  the  bankruptcy  is  clearly  established 
bjr  consent  of  the  bankrupt,  or  by  trial  by  jury.  It  cannot,  in  my  opinion,  be  done  more 
fairly  than  by  allowing  the  bankrupt,  in  the  first  instance,  to  dispute  by  trial  before  a  jury, 
as  the  facts  are  recent,  and  the  witnesses  most  probably  all  living.  Lunacy  is  so  esta- 
blished— a  verdict  of  lunacy  is  good  against  all  the  world.  The  expense  in  bankruptcy  in 
so  enabhng  the  bankrupt  to  dispute  his  bankruptcy,  would  be  well  bestowed  to  put  at  rest 
all  questions  on  the  validity  thereof. 

3146.  You  would  put  the  matter  on  such  a  footing,  that  it  never  could  arise  incident- 
ally in  an  action  ? — ^\'es,  I  would  have  it  absolute,  which  would  set  at  rest  most  of  the  dis- 
putes and  trials  which  arise  out  of  bankruptcy,  particularly  if  the  adjudication  is  recorded, 
and  all  persons  be  at  liberty  to  search  for  it.  In  insolvency,  the  petition  of  the  insolvent  is 
the  proof  of  insolvency,  why  then  not  make  the  confession  of  the  trader  in  all  cases  the 
proof  of  the  act  of  bankruptcy — as  against  him  the  proceeding  is  taken  and  to  be  ope- 
rative. 
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3147.  Chairman. — ^What  is  your  opinion  ofthe  present  law,  which  requires  the  sic^nature  Examinations.  *] 
of  a  certain  number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  cer-  ^        - — 
tificate  ? — I  think  the  law,  as  it  at  present  stands  respecting  certificates,  is  at  times  exer-  '        *  Mayhcw, 
dsed  with  considerable  oppression  to  the  bankrupt — that  it  is  the  means  of  extorting  from  ^^^  ^^^*  ^^^^' 
him  at  times  large  sums  of  money,  which  might  be  avoided  if  the  discretion  rested  with 

the  commissioner  after  a  stated  period  of  time,  but  in  that  case  the  creditor  or  creditors 
objecting  to  sign,  should  be  summoned  before  the  commissioner,  to  show  cause  why  the 
certificate  should  not  be  delivered  out,  and  if  they  could  not  show  sufficient  cause,  and  the 
commissioner  was  satisfied  of  the  bankrupt's  transactions  and  fairness  in  passing  his  ex- 
amination, he  should  be  at  liberty  to  sign  his  certificate. 

3148.  Do  you  think  that  the  certificate,  by  the  judge  or  commissioner,  of  the  bankrupt's 
conformity  to  the  statutes,  and  of  his  having  made  a  full  discovery  of  his  estate  and  efiects, 
ought  to  depend  on  the  previous  consent  of  any  of  his  creditors  ? — By  what  I  have  ah*eady 
stated,  the  certificate  would,  in  the  first  instance,  depend  upon  the  previous  consent  of  the  cre- 
ditors. The  bankrupt,  by  the  proceeding  I  have  suggested,  would  have  full  opportunity  of 
stating  in  evidence  before  the  commissioner  every  reason  why  the  certificate  is  withheld  from 
him,  and  if  there  was  any  object  in  the  creditor  withholding  it ;  and  if  it  should  appear  to  the 
commissioner  that  the  certificate  was  withheld  to  answer  some  object  of  the  creditor  refusing 
his  signature  thereto,  the  commissioner  might  summon  before  him  and  examine  the  dissenting 
creditor  or  creditors;  and  if  on  such  examination  it  should  appear  to  the  court  that  the 
creditor  or  creditors  had  no  sufficient  cause  for  withholding  the  certificate,  the  commissioner 
should  possess  full  power  to  order  the  dissenting  creditor  or  creditors  to  sign  the  same; 
and  if  he  or  they  refused  to  do  so,  or  should  fail  to  do  so,  within  days,  then  the  commis- 
sioner to  allow  the  certificate — stating  in  his  allowance  his  order  on  the  creditor  or  creditors 
to  sign  same,  and  his  or  their  default  in  so  doing — which  would  be  assimilating  the  proceed- 
ing to  the  order  of  the  Insolvent  Court  to  discharge  the  insolvent. 

3149.  Have  you  found,  in  your  experience,  that  the  necessity  of  obtaining  such  consent,  in 
many  cases,  occasions  much  expense  to  the  bankrupt,  and  can  you  suggest  any  mode  by  which 
such  expense  might  be  diminished  ? — I  have  found,  by  the  consents  of  creditors  being  with- 
held, great  expense  has  been  incurred  by  the  bankrupt.  I  know  of  no  other  mode  of  dimi- 
nishing the  expense  than  that  I  have  stated  in  my  last  answer. 

3150.  Do  you  think,  judging  from  your  experience,  that  the  supineness  of  creditors  would, 
in  the  generality  of  cases,  make  the  obtaining  the  certificate  an  easy  thing,  by  the  commis- 
sioner or  judge  certifying  a  conformity  to  the  bankrupt  law>  and  the  creditors  failing  to 
attend  ? — I  thmk  it  would  have  quite  the  contrary  eflFect.  If  the  dissenting  creditor  or  cre- 
ditors were  summoned  before  the  commissioner  to  show  cause  why  the  certificate  should  not 
be  granted,  there  would  be  no  supineness  of  creditors.  In  such  cases,  those  that  objected 
would,  as  a  matter  of  course,  attend  before  the  commissioner  on  being  summoned  to  attend, 
and  state  their  objections;  and,  in  ray  opinion,  it  would  greatly  facilitate  the  justice  of  the 
case,  by  doing  away  with  all  hope  of  obtaining  any  preference,  by  withholding  the  consent,  as 
is  now  done  in  many  cases. 

3151.  Mr.  Commissioner  Law. — ^You  think  that  parties  who  were  active  enough  to  refuse 
their  signatures  to  a  certificate,  would  of  course  be  active  enough  to  come  before  the  commis- 
sioner ? — They  would  be  active  enough  to  come  before  the  commissioner,  unless  their  acts 
were  such  as  would  at  once  show  they  had  improper  motives  for  withholding  their  consent; 
and  in  that  case  I  do  not  think  they  would  come  at  all ;  it  would  shut  the  door,  in  my  opi- 
nion, against  all  corruption  in  signing  the  certificate,  which  at  present  exists  to  a  very  great 
extent. 

3152.  Considering  that  certificates  are  sometimes  withheld  from  improper  motives,  do  you 
consider  that  a  certificate  should  be  considered  a  thing  to  which  prima  Jlacie  a  debtor  is 
entitled? — Inasmuch  as  the  whole  of  the  debtor's  property  is  taken  from  him  by  coercion  of 
the  law,  such  creditors  as  choose  to  participate  in  the  division  of  that  property  ought,  in  my 
opinion,  to  give  a  release.  In  insolvency,  the  insolvent  debtor  is  discharged  out  of  custody 
against  the  will  of  the  creditor  altogether ;  the  creditors,  on  bond  fide  grounds,  come  into  that 
court  and  show  cause  against  his  discharge,  and  which  the  court  take  into  their  consideration. 
Why  should  not  the  commissioner  exercise  a  like  power  ? 

3153.  Chairman, — ^Would  the  obtsuning  the  certificate  be  rendered  easy,  in  consequence  of 
the  difficulty  which  an  injured  creditor  woiild  have  in  establishing  his  case  against  the  opposing 
effiarts  ofthe  banki-upt's  friends?— I  should  think  not,  if  expense  is  avoided,  otherwise  it  wil^ 
as  all  the  proof  will  be  thrown  on  the  creditor  opposing.  In  cases  of  accommodation  bills 
and  proofs  of  debts  by  friends,  the  obtaining  of  the  certificate  would  be  rendered  easy :  The 
debts  of  friends  are  frequently  proved  against  the  bankrupt's  estate,  the  payment  of  which 
never  would  have  been  required  had  not  the  bankruptcy  occurred.  I  think  in  all  cases  the 
commissioner  should  advertise  the  allowance  of  the  certificate,  unless  cause  be  shown,  which 
would  afford  an  injured  creditor  the  means  of  representing  his  case  to  the  commissioner,  who 
should  be  empowered  to  stay  the  certificate,  notwithstanding  the  nmnber  of  creditors  signed 
and  the  amount  of  their  debts,  for  a  limited  time,  as  the  Insolvent  Debtors'  Court  stay  the 
giving  of  the  release ;  but  in  all  unopposed  cases  the  requisite  number  of  creditors  and  amount 
of  debts  should  entitle  the  bankrupt  to  his  certificate. 

3154.  In  your  opinion  should  the  conduct  of  the  bankrupt  in  the  mode  of  contractixig 
debts,  or  in  disposing  of  his  property  before  the  bankruptcy,  form  part  of  the  consideration  in 
granting  the  certificate  ? — Certainly  and  a  great  part ;  it  ought  to  control  and  influence  the 
conduct  of  the  commissioner  in  granting  the  certificate ;  and  no  better  person  than  the  com- 
missioner could  the  certificate  be  brought  before,  inasmuch  as  he  would  be  privy  to  the  con- 
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SxamifiaiiMis.      duct  of  the  bankrupt  under  the  fiat,  as  well  in  respect  of  \^  dealings  and  his  contracting 
—  debts  as  of  his  disposing  of  his  estate. 

Mr.  Josh.  HayheWt      3]  55.  j^r.  Commissioner  Law. — As  there  may  be  an  infinite  variery  of  degrees  of  iniscon- 
IM  Feb.  1846.     duct,  would  you  have  any  medium  between  giving  the  fiill  certificate  and  wimholdiog  it  alto- 
gether ? — It  must  be  a  full  certificate  or  none. 

3156.  Would  not  the  consequence  be  that  any  small  fraud  practised  upon  some  particular 
party  would  make  a  man  an  uncertificated  bankrupt  for  life  ? — Not  for  life :  I  would  nev^r 
say  I  would  make  a  man  an  uncertificated  bankrupt  for  life ;  but  I  would  limit  or  delay  the 
period  of  its  grant  for  a  time.  I  considered  the  question  to  be  whether  he  was  to  have  a  cer- 
tificate in  part  or  in  the  whole ;  but  if  it  is  taken  as  a  medium  of  punishment  for  crime,  the 
time  for  d^aying  the  granting  of  it  should  be  regulated  by  the  magnitude  or  flagrancy  of  the 
acts  so  practised. 

3157.  Do  you  mean  that  you  would  adjudicate  the  present  certificate  or  a  future  cer- 
tificate, in  a  manner  analogous  to  the  judgment  in  the  Insolvent  Debtors'  Court? — I  would — 
that  is  my  meaning  precisely ;  I  should  propose  to  delay  the  absolute  granting  of  the  cer- 
tificate, so  long  as  me  commissioner  thinks  fit  to  withhold  it;  in  the  Insolvent  Debtors*  Court 
the  discharge  must  take  place  at  a  certain  time— now  I  should  propose  that  the  granting  of 
it  should  be  at  all  times  with  the  commissioner  and  without  any  limitation  for  any  particular 
offence  as  by  the  Insolvent  Debtors'  Court  The  insolvent  debtor  may  get  away  and  the 
whole  effect  of  his  application  is  destroyed.  The  insolvent  has  fiill  control  over  the  com- 
missioner, by  being  enabled  to  settle  with  the  detaining  creditor.  The  court  itself  having 
no  power  to  imprison,  only  to  discharge  from  prison,  an  insolvent  on  that  accoimt,  if  he  is 
remanded  by  the  court,  can  terminate  his  imprisonment  by  settling  with  his  detaining  creditor, 
and  so  set  at  nought  the  power  of  the  court.  I  am  of  opinion  the  remand  of  the  court  should 
operate  as  an  order  of  imprisonment,  for  when  an  insolvent  petitions,  he  should  not  be  at 
liberty  to  leave  the  prison  without  an  order  of  court  to  that  effect — ^which  would  be  the  means 
of  deterring  fraudulent  persons  seeking  its  relief,  as  they  now  do,  with  every  indifference  to 
morality  or  character. 

3158.  Do  you  know  any  instance  of  the  court  dismissing  a  petition  when  any  creditor 
wished  to  maintain  it — do  not  the  creditors  constantly  ask  to  have  the  petition  dismissed? — 
Yes,  they  do. 

3159.  Has  it  not  happened  that  if  a  man  owes  300/.  and  is  clearly  shown  to  have  500/. 
to  pay  it,  the  court,  on  the  application  of  the  creditors,  dismisses  his  petiticm,  and  tells  him 
to  pay  his  own  debt  ? — ^That  I  am  not  aware  of. 

31b0.  Chairman,  Would  it,  in  your  opinion,  be  advisable  in  any,  and  if  so,  in  what  class 
of  cases  to  withhold  the  granting  of  the  certificate  until  after  an  audit  or  the  pa3^ent  of  a 
dividend,  or  any,  and  what  other  time? — I  do  not  think  that  the  granting  the  certificate  should 
be  delayed  until  afler  the  audit  or  the  payment  of  a  dividend  if  the  commissioner  should 
think  it  right  to  grant  it — I  would  leave  the  granting  of  the  certificate  entirely  with  the 
commissioner. 

3161.  Mr.  Commissioner  Law, — As  you  propose  a  scale  to  be  within  the  discretion  of  the 
commissioner  so  as  to  pronounce  a  cerdficate  to  take  effect  at  a  certain  period,  say  a  year 
distant,  though  that  might  be  reasonable  as  affecting  the  privileges  of  the  person  do  you  not 
think  it  would  be  very  absurd  as  affecting  property? — No— inasmuch  as  the  conduct  of  the 
bankrupt  would  be  the  cause  of  the  certificate  being  withheld,  he  should  be  subject  to  all  the 
consequences  of  that  certificate  being  withheld. 

3162.  Do  you  not  think  it  would  be  a  very  nugatory  advantage  to  the  bankrupt  that  if 
within  the  next  twelve  months  a  legacy  should  fall  to  him,  the  creditors  should  have 
it,  but  if  it  should  fall  after  twelve  months,  he  should  have  it  himself  ? — No — because  then  he 
would  be  entitled  to  it,  the  certificate  being  granted.  I  look  upon  the  withholding  the  certificate 
as  a  penalty  for  his  bad  conduct.  Whatever  should  fall  in,  should  become  divisible  among 
the  creditors  during  the  time  he  remains  uncertificated:  such  deprivation  might  be  the 
means  of  making  people  act  noore  discreetly  in  their  concerns. 

3163.  Do  not  you  think  that  the  suffering  you  propose  to  inflict  would  be  one  of  such  a  nu>- 
derate  and  uncertain  kind,  namely,  that  if  property  should  descend  to  him  in  the  first  twelve- 
months he  should  lose  it,  that  such  a  judgment  would  create  no  terror? — I  am  aware  that 
persons  who  were  likely  to  bequeath  anything  to  a  bankrupt  might  avoid  the  operation  of  it,  but 
still  it  might  induce  bankrupts  to  act  more  fairly  than  they  do  when  they  know  the  certificate 
is  to  emanate  from  a  disinterested  party.  I  do  not  think  it  would  be  nugatory,  for  parties  may 
die,  and  therefore  the  estate  might  be  benefited ;  that  is  the  only  reason  now  of  withholding 
the  certificate  to  see  what  benefit  may  accrue  from  that. 

3164.  Do  you  not  think  there  would  be  more  reason  for  declaring  that,  if  a  party  has  not 
behaved  properly  the  power,  supposing  it  to  be  graduated,  should  only  affect  his  person,  but 
that  his  future  property  should  be  left  liable  altogether  ? — No,  I  do  not ;  I  think  that  if  under 
the  first  commission  a  person  was  to  pay  a  small  dividend,  his  future  property,  to  a  certain 
extent,  should  be  subject  to  make  up  a  certain  dividend  in  like  manner  as  under  a  second 
commission,  where  a  bankrupt's  future  property  is  not  discharged  unless  he  shall  have  paid 
15^.  in  the  pound ;  but  I  would  have  that  clause  put  right,  which  at  the  present  moment 
is  full  of  uncertainty  in  the  law ;  I  would  say  in  aU  first  commissions  if  a  bankrupt  did  not 
])ay  6«.  Sd,  in  the  pound  his  future  estate  should  remain  hable  until  he  did  pay  6^ .  8(i  in 
the  pound — by  which  means  debtors  would  be  induced,  as  I  know  they  are  under  second 
commissions,  to  avoid  bankruptcy,  and  to  administer  their  estates  when  they  are  productive 
instead  of  under  first  commissions  running  them  down  to  nothing. 

3165.  Do  you  i^pprove  of  that  law  concerning  the  15x.  in  the  pound  under  second  oom- 
missions?— No ;  because  if  a  bankrupt  cannot  pay  his  debts  under  a  first  commission,  I  think 
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it  is  not  likely  he  should  pay  them  under  a  second^  his  credit  beinff  duninished.    The  clause 

in  6  Geo  FV.  c.  16.  s.  127,  making  15^.  in  the  pound  payable  unaer  a  second  fiat  is  full  of  — 

doubt  and  uncertainty.     It  does  not  say,  that  if  15^.  in  the  pound  are  paid,  the  estate  of  the  ^*  ^^^'  Mayhew# 

bankrupt  is  discharged;    it  does  not  say  that  if  the  assignees  get  possession  of  25s.  in  the      ^^^  ^^^  1840., 

pound  they  are  not  to  pay  the  creditors  proving  under  the  second  commission  20^.  in  the 

pound;  neither  does  it  say  if  the  dividend  of  1^.  in  the  pound  is  to  be  paid  with  or  without 

interest;  neither  does  it  enact  that  only  15«.  in  the  pound  is  to  be  paid;  but  it  says  unless 

the  bankrupt's  estate  shall  produce  (after  all  charges)  sufficient  to  pay  every  creditor  under 

the  commission  15^.  in  the  pound,  his  future  estate  and  effects  shall  vest  in  the  assignees,  but 

it  does  not  declare  the  purposes  or  the  extent  to  which  it  should  be  applied.     It  is  therefore 

contended,  unless  the  estate  originally  seized  under  the  commission  pays  15s.  in  the  pounds 

the  future  estate  of  tKe  bankrupt  must  pay  full  20^.  and  interest,  before  the  assignee's  rights  to 

his  future  estate  are  satisfied.     There  was  one  case  occurred  where  I  had  great  difficulty  in 

overcoming  this  doubt,  and  then  only  with  the  consent  of  the  creditors.     In  that  case  the 

party  had  become  entitled  to  "property  far  more  than  sufficient  to  pay  20^.  in  the  pound,  and 

the  assignees  claimed  the  20^.  in  the  pound,  and  interest 

3166.  Chairman. — Would  you  suggest  any  and  what  other  akeration  with  regard  to  the 
certificate  ? — ^I  cannot. 

3167.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commis- 
sooner  before  whom  a  bankrupt  passes  his  last  examination  should  have  power  to  punish  such 
bankrupt  by  imprisonment  for  a  Umited  time  for  gross  misconduct  or  fraud? — Undoubtedly — 
for  I  have  witnessed  in  my  practice  the  most  gross  indifference  in  bankrupts  as  to  passing 
their  examination  or  not,  in  which  case  that  indifference  would  be  altogether  got  rid  of,  and 
there  might  be  an  inducement  to  conduct  their  business  with  books  and  accounts,  which  many 
now,  for  the  purpose  of  fraud,  fail  to  do.  But  if  a  bankrupt  was  imprisoned  he  should  not  be 
sent  into  prison  to  associate  promiscuously  with  every  person  in  the  prison,  where  nothing  but 
levity,  expense,  and  bad  principle  is  practised  to  the  gross  injustice  of  creditors ;  but  some 
mode  of  confinement  should  be  adopted  where  the  bankrupt  should  not  be  at  liberty  to  asso* 
ciate  too  generally  with  other  prisoners. 

3168.  In  your  opinion  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
should  be  administered  under  a  fiat  in  bankruptcy  or  a  trust-deed? — Under  a  fiat  in  bank- 
ruptcy. A  trust-deed  is  now  resorted  to  for  the  purpose  of  avoiding  the  expense  of  bankruptcy, 
as  well  as  the  stigma  of  bankruptcy  or  insolvency-— as  most  traders  who  can  avoid  both  or 
either  of  them  prefer  creating  a  trust  of  their  estate  because  they  are  impressed  with  an  idea 
and  belief  that  bankruptcy  as  well  as  insolvency  is  disgraceful,  as  loading  them  with  crimi- 
naUty ;  their  dislike  is  more  to  bankruptcy  than  insolvency.  Trust-deeds,  on  this  account,  in 
many  cases,  are  resorted  to  to  calm  the  feelings  of  the  debtor,  which  I  think  would  not  be  the 
case  if  the  court  was  called  by  some  other  name,  to  convey  to  ordinary  understandings  that 
it  was  a  mercantile  court,  or  a  court  of  adjustment  of  embarrassed  estates.  In  Paris,  the 
Court  of  Bankruptcy  is  called  the  Chamber  of  Commerce,  which  undoubtedly  imputes  or 
conveys  no  criminality  in  the  party  seeking  its  relief — but  bankruptcy  does.  I  think  trust- 
deeds  would  not  be  so  general  if  the  name  of  the  court  was  less  offensive ;  a  trust-deed  never 
is  so  effective  as  a  bankruptcy.  The  estate  cannot  be  brought  to  such  an  effectual  and  speedy 
termination,  and  if  the  name  of  the  court  and  the  expense  in  bankruptcy  were  lessened,  in 
my  opinion  trust-deeds  never  would  be  resorted  to. 

3169.  Do  you  believe  that  trust-deeds  are  more  resorted  to  than  formerly,  and  if  so, 
what  do  you  believe  to  be  the  cause  ? — I  beUeve  they  are — because  bankruptcy  and  insolvency, 
as  I  have  before  stated,  are  considered  by  traders  a  criminal  proceeding,  and  disgraceful  to 
the  parties  seeking  it.  Again — the  expense  of  bankruptcy,  as  well  as  the  administration 
of  tne  property  under  bankruptcy,  occasion  trust-deeds  to  be  resorted  to.  The  official 
assignee  is  sole  assignee  after  the  adjudication,  until  the  choice  of  creditor  assignees,  and  as 
such  he,  being  liable  to  the  consequences  that  might  follow  any  loss  of  property  during  such 
interval,  will  not,  within  such  time,  take  any  responsible  proceeding  to  make  the  property 
beneficially  available  to  the  creditors ;  and  after  the  appointment  of  creditor  assignees  he 
interferes  m  and  seeks,  although  directly  forbidden  by  Uie  23d  sec  of  1  and  2  Will.  IV.,  cap.  ^ 
56,  an  early  sale  of  the  bankrupt's  estate  for  the  sake  of  realizing  the  same ;  as  this  commis- 
sion is  only  payable  on  reahzation  of  se.ts,  and  herefore  frequently  the  assets  of  bankrupts* 
estates  are  diminished  by  a  forced  sale  being  early  resorted  to,  notwithstanding  the  creditor 
assignees  might  think  it  advisable  to  delay  the  sale  until  a  later  period^  and  the  official 
assignees  try  to  prevent  the  sale  of  the  bankrupt's  estate  in  any  other  way  than  by  public 
auction.  By  such  precipitate  measures  the  creditor  assignees  are  prevented  trying  questions 
c(  law  for  want  of  funds,  in  all  of  which  the  official  assignees  refuse  to  join  unless  saved 
harmless  from  costs.  On  account  of  such  interference  and  proceedings  of  the  official  assignees 
the  creditors  avoid  coming  into  the  Court  of  Bankruptcy,  in  order  that  they  may  avoid  the 
control  whidb  the  official  assignee  assumes  over  the  property  by  entering  into  possession  of 
it  when  sole  provisional  assignee,  and  retaining  the  same  afte/  the  appointment  of 
creditor  assignees ;  and  it  is  remarkable  that  particular  auctioneers  do  the  business  of  the 

« estate  to  which  particular  official  assignees  are  appointed — ^which  shows  clearly  they  have 
great  influence  although  they  have  no  power  to  appoint  auctioneers. 

3170.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any  and  what  power  over 
the  trustees  under  such  deeds,  and  what  provisions  do  you  recommend  for  this  purpose? — I 
think  that  all  trustees  should  be  subject  to  account  to  a  commissioner  of  bankrupt  or  some 
judge,  who  should  have  power,  on  application  of  creditors  coming  under  such  trust,  to  order 
them  to  bring  in  and  take  their  accounts  before  him,  and  he  should  haye  power  to  order 
them  to  pay  to  the  Accountant  in   Bankruptcy    any    monies    found    due    from    them, 
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Examinations,       and  to  declare  dividends  in  like  manner  as  under  bankruptcy ;  and  if  he  saw  occasion  he 

should  have  power,  on  the  application  of  creditors,  to  appoint  a  receiver  with   sureties, 

Mr.  Josh.  Mayhew,  ^^^  receiver  to  be  nominated  by  the  creditors  seeking  his  jurisdiction  in  like  manner 
18th  Feb.  1840.  as  receivers  are  appointed  in  the  Court  of  Chancery  for  the  purpose  of  receiving  and 
collecting  the  outstanding  estate  of  the  insolvent,  and  securing  a  due  and  fair  distribution  of 
the  trust  estate  among  the  creditors.  At  present  there  is  no  control  over  trustees  of  a  trader's 
estate,  but  by  a  bill  in  equity ;  that  being  too  expensive  to  be  resorted  to  is  scarcely  ever 
adopted,  and  trustees  frequently  avoid  and  more  frequently  delay  the  winding  up  of  trust 
estates  to  a  serious  injury  of  the  creditors  seeking  relief  under  the  trust.  I  think  the  judge 
or  commissioner  of  bankruptcy  should  have  power  to  remove  trustees  in  cases  of  improper 
conduct  or  breach  of  trust,  and  to  convene  meeting  of  creditors  to  appoint  new  trustees  in  the 
room  of  the  trustees  to  be  removed  :  the  receiver  to  have  power  to  summon  trustees  before 
judge  or  commissioner,  to  examine  them  as  to  their  conduct  and  proceedings  in  the  matter 
of  the  trust — and  such  judge  or  commissioner  should  have  upon  their  examination  to  order 
what  should  be  done.  Receiver  not  to  be  at  Uberty  to  bring  actions  or  any  other  proceeding 
without  order  of  commissioner  or  judge,  to  work  out  the  provisions  of  the  trust-deed  subject  to 
the  approbation  of  the  commissioner,  who  should  be  attended  in  like  manner  as  the  Master 
in  Chancery  is  for  his  report  as  to  bringing  actions  and  taking  other  proceedings  under  the 
deed. 

3171.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.  on  issuing  the  fiat,  and 
the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof  to  require  the 
payment  into  court  of  a  regulated  per  centage  on  all  property  passing  through  the  court — or  in 
what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  me  court  so  as  not 
to  be  a  burthen  upon  small  estates  ? — By  fees  payable  on  each  proceeding  before  the  court, 
and  not  by  a  regulated  per  centage  on  all  property  passing  through  the  court,  as  in  my  opinion 
such  per  centage  would  cause  much  litigation  in  small  estates  by  affording  easy  and  cheap 
access  to  the  commissioner  for  examination  of  parlies  before  him.  At  all  events,  the  10/.  and 
20/.  fees  should  be  lessened,  if  not  abolished,  as  they  are  most  oppressive  on  small  estates. 

3172.  Should  the  official  assignees,  in  your  opinion,  be  paid  out  of  a  joint  fund,  or  out  of 
each  estate? — Out  of  each  estate,  in  like  manner  as  they  are  now,  save  that  official  assignees 
receive  a  per  centage  upon  all  monies  received,  and  not  upon  tte  net  amount  of  sums  col- 
lected ;  and  in  order  to  obtain  that  per  centage  upon  their  receipts,  whenever  there  is  a 
cross  account,  they  receive  one  side  of  the  account  in  full,  and  pay  back  the  other  side  in 
full,  by  which  means  they  get  in  some  instances  a  double  commission.  I  think  the  commis- 
sion 'should  be  taken  upon  the  balance  realized,  and  not  upon  the  account  received,  as  is 
the  case  with  receivers^in  Chancery. 

3173.  Mr,  Commissioner  Fonblanque, — When  the  case  is  a  case  of  set  off,  may  there  not 
be  considerable  trouble  to  the  assignee  in  investigating  the  account  ? — Yes — but  then  I  think 
he  should  take  the  consequences  of  the  receivership  as  he  finds  it.  In  general  there  is  more 
easy  work  than  difficult  work  to  be  performed,  and  the  one  will  pay  for  the  other,  as  debts  in 
particular  are  more  generally  received  on  application  from  the  receiver,  than  refused  or 
resiste<l;  and  when  refused  or  resisted,  they  generally  are  handed  over  to  the  solicitor  for  col- 
lection, in  which  case  the  receiver  obtains  his  per  centage  on  receipt  of  it  from  the  solicitor. 

3174.  The  result  of  a  very  difficult  case  occupying  him  several  days,  maybe  5/. — is  that  to 
govern  the  remuneration  for  his  trouble  for  five  days  ? — ^Yes,  in  my  opinion  it  should ;  he 
ought  to  take  the  business  of  the  estate  as  he  finds  it ;  he  would  not  in  a  Court  of  Chancery 
have  any  special  allowance  made  to  him  for  such  trouble,  beyond  the  usual  allowance — ^unless 
the  estate  was  unproductive  to  him — and  then,  on  showing  special  circumstances  to  the  Master, 
he  might  in  respect  of  such  particular  case  give  him  an  extra  commission — but  such  commis- 
sion would  be  confined  to  the  case,  and  not  extended  to  the  general  account  or  gross  amount 
of  assets  collected  and  received. 

3175.  Mr.  Commissioner  Law. — Is  that  the  ordinary  practice  where  there  is  a  debtor  and 
creditor  account  ? — It  is — where  there  is  an  immediate  set  off — and  that  may  carry  it  to  a  debtor 
and  creditor  account.  If  in  the  course  of  the  working  of  a  fiat,  the  solicitor  or  clerk  thereto 
receives  any  sums  of  money  on  account  of  the  bankrupt's  estate,  and  he  seeks  to  set  off  the 
amount  received  against  his  bills  of  costs,  he  is  not  by  the  present  system  permitted  so  to  do : 
the  official  assignee  requires  the  amount  received  by  the  solicitor  or  clerk  to  be  paid  to  him, 
and  then  he  pays  the  solicitor  or  clerk  the  amount  of  his  bill  of  costs.  As,  for  instance,  should 
there  be  100/.  coming  to  the  solicitor  or  clerk  tothe  fiat,  and  he  has  received  50/.  on  account 
of  the  bankrupt's  estate,  the  official  assignee  requires  the  50/.  to  be  paid  to  him  by  the  solicitor 
or  clerk,  and  then  he  pays  the  solicitor  or  clerk  the  100/.,  and  by  this  operation  he  receives 
commission  on  50/.  as  cash  received,  which  he  would  not  do  if  he  paid  the  50Z.  which  would 
be  due  on  the  balance  of  his  costs,  after  giving  credit  for  the  50/.  received  by  him ;  and  this 
operation  in  a  large  estate  will  make  a  very  serious  charge  on  the  estate,  and  in  the  course  of 
the  year  a  very  considerable  gain  to  the  official  assignee,  taking  the  same  operation  on  all 
estates  under  his  management  and  collection. 

3176.  You  were  understood  to  refer  to  the  debts  he  gets  in  ? — I  understand  it  to  be  not  only 
on  the  debts  collected  but  on  the  sums  passing  through  his  account  I  am  informed  by  persons 
that  if  there  is  a  set  off,  he  would  say,  "  No — pay  me  my  demand,  and  I  will  pay  you  back 
yours ;"  and  thus  he  will  gain  a  commission  which  he  is  not  entitled  to,  as  in  the  before-men- 
tioned example. 

3177.  That  could  not  be  paid  without  the  commissioner's  sanction? — Unless  the  fact  is 
brought  before  the  commissioner  he  does  not  know  it. 

3178.  Will  not  that  appear  upon  realization  of  the  amount  ?— Certainly  not— unless  expressly 
pointed  out.    There  may  be  two  separate  demands. 
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3179.  What  money  has  the  solicitor  to  pay  the  official  assignee  ? — Suppose  the  solicitor      Examinations, 
has  had  a  suit  and  in  that  suit  has  received  50/.^  and  not  having  paid  that  amount  over^  he  — 
would  have  a  right  to  set  it  off,  and  any  bill  of  costs  payable  to  him ;  but  the  official  assignee  Mr.  Josh.  Mayhew, 
will  not  allow  the  set  off:  he  require  payment  over  to  hm  of  the  50/.  received,  and  then  he  Z  l^th  Feb.  1840, 

Eays  the  amount  of  the  bill  of  costs.     Thus  he  gets  a  commission  on  50/.,  which  otherwise 
e  would  not  receive,  as  he  would  not  receive  any  money,  but  he  would  pay  the  difference  over. 

3180.  Mr.  Commissioner  Fonblanqtte. — If  he  received  that  amount  direct  from  the  creditor, 
instead  of  through  your  hands,  he  would  be  entitled  to  chaise  a  commission  upon  that  ?—  So 
he  would ;  but  inasmuch  as  he  releases  himself  from  the  trouble  of  his  collection^  and  sends 
it  to  us  to  get  in,  he  ought  not  to  take  the  commission  upon  it 

3181.  Is  the  receiver  in  Chancery  never  paid  on  an  amount  where  there  is  a  solicitor  employed? 
— ^In  Chancery  it  is  generally  paid  into  court.  When  the  receivers  receive  an  amount  from  a 
solicitor,  they  only  put  down  the  balance  or  amount  received ;  they  do  not  require  p$iyments 
to  be  made  to  them  for  the  express  purpose  of  establishing  a  charge  of  commission. 

3182.  If  a  receiver  in  the  Court  of  Chancery  employs  a  solicitor  to  recover  a  debt,  does  the 
receiver  lose  his  per  centage  because  he  has  employed  a  solicitor? — By  no  means. 

3183.  He  gets  it  notwithstanding  the  solicitor  has  been  employed? — Not  on  the  amount  of 
the  debt,  unless  it  is  paid  over  to  him  in  full.  If  he  has  no  payment  in  respect  of  it,  he 
charges  no  commission. 

3184.  What  distinction  do  you  draw  between  an  official  assignee  and  a  receiver,  when  you 
say  that  the  official  assignee  should  not  have  a  per  centage? — ^This :  when  there  is  a  set  off  the 
Court  of  Chancery  would  allow  the  set  off,  and  the  commission  only  upon  the  balance — as  that 
would  be  the  real  amount  receivable. 

3185.  The  amoimt  on  one  side  may  refer  to  an  individual  case — the  amount  on  the  other 
to  general  business  ? — ^That  might  be  so,  but  if  they  were  cases  of  set  off,  the  commission 
ought  only  to  be  charged  on  the  balance  as  the  sum  actually  receivable. 

3186.  Chairman. — In  your  opinion,  ought  the  official  assignee  to  be  liable  for  damages  or 
cost^  in  any  action  or  suit  for  anything  done  by  him  in  execution  of  the  duties  imposed  upon 
him  as  such  official  assignee? — No;  my  opinion  is  that  he  ought  not  to  be  liable  for 
damages  or  for  costs,  and  that  he  should  only  act  as  receiver,  and  not  interfere  as  he  does  in 
the  arrangement  or  sale  or  disposal  of  property,  which  he  claims  to  be  entitled  to  do,  because 
the  property  is  vested  in  him  as  one  of  the  assignees,  and  as  such  he  is  liable  to  be  damaged 
by  any  proceeding  in  respect  of  it,  as  he  must  be  a  party  to  such  proceedings,  as  the  property 
is  vested  in  him.  It  is  most  material  that  the  official  assignees*  should  not  have  those 
liabilities,  as  it  prevents  suits  and  other  proceedings  being  adopted  by  their  withholding 
their  consent  owing  to  that  liability,  and  not  being  indemnifiea  by  the  creditors  or  the 
creditors'  assignees.  And  again,  it  has  happened  that  property  belonging  to  a  bankrupt 
has  become  vested  in  an  official  assignee,  who  is  running  the  liability  as  tenant  of  the 
property  to  a  very  large  and  enormous  amount,  and  as  such  tenant  he  is  liable  to  all  the 
covenants  of  the  lease  in  a  most  extraordinary  manner,  and  those  liabilities  ought  to  be 
taken  from  the  officers  of  the  court.  They  ought  to  be  overseers  of  the  assignees'  proceedings,  ■ 
examiners  of  their  accounts,  and  receivers  of  the  proceeds  of  the  estate.  No  payment  should 
be  a  valid  payment  unless  paid  to  them.  They  ought^  to  bring  all  matters  of  dispute  and 
questions  of  law  before  the  commissioner,  who  ought  to  have  a  statement  of  facts  brought 
before  him,  and  verified  by  viva  voce  examination  of  the  parties,  on  which  he  should  report 
before  an  action  at  law,  or  in  equity,  or  in  bankruptcy  should  be  brought,  in  like  manner  as 
questions  are  now  brought  before  the  Master  in  Chancery  in  suits  wherein  receivers  are  ap- 
pointed. This  would  get  rid  of  speculative  actions,  and  so  control  the  legal  proceedings  of 
the  assignees.  In  case  of  need  exceptions  to  the  commissioners'  report  might  be  taken  and 
argued  before  the  three  judges  or  commissioners. 

3187.  Mr.  Commissioner  Law. — How  would  you  relieve  him  from  those  liabilities  if  the 
title  is  in  him  ? — I  would  not  allow  the  property  to  vest  in  the  official  assignee,  but  I  would 
make  him  a  receiver  of  the  court,  and  I  would  make  him  a  necessary  consenting  party  to  a 
transfer  of  alf  the  bankrupt's  property ;  but  I  would  not  vest  it  in  him ;  but  his  being  a 
necessary  consenting  party  to  a  transfer  he  would  always  have  a  control  over  the  disposal  of 
the  estate,  which  would  enable  him  to  bring  the  matter  before  the  commissioner  if  he  saw 
improper  conduct  was  going  on.  The  vesting  of  the  estate  in  hini  as  a  provisional  assignee 
may  be  requisite,  but  he  should  become  divested  of  it  on  the  choice  of  creditors' 
assignees.  Ihe  same  to  continue  vested  in  him  creates  a  very  serious  difficulty  in  the  ad- 
ministration of  justice,  as  he' will  not  concur  in  proceedings  relating  to  the  estate  unless  he  is 
indemnified  by  the  creditors,  should  there  be  a  doubt  of  the  sufficiency  of  the  assets  of  the 
estate  to  answer  the  probable  costs  in  case  of  a  miscarriage. 

3188.  What  do  you  consider  the  mischief  of  the  official  assignee's  interfering  in  the 
sale  ? — A  deterioration  of  the  property,  by  hurrying  it  to  a  forced  sale  to  seek  a  realization 
of  assets,  and  by  the  same  being  vested  in  them  they  will  not  allow  a  reserved  price  to 
protect  it,  insisting  they  will  not  incur  the  risk  of  a  second  sale — by  which  means  property  is 
sometimes  sold  at  a  most  inadequate  price. 

3189.  Are  you  aware  that  in  some  trades  there  is  a  considerable  repugnance  to  force  the 
stock  of  a  bankrupt  into  open  market? — Yes,  I  am — warehousemen  particularly. 

3190.  Do  the  creditors'  assignees  in  such  trades  generally  manage  to  sell  the  stock  to 
wholesale  houses  in  a  similar  trade  ? — Yes,  invariably  so — because  no  other  person  would  buy 
it  so  beneficially  to  the  bankrupt's  estate. 

3191.  Would  it  not  be  useful  to  have  a  person  that  could  check  the  valua.tioris  under 
which  such  sales  are  arranged? — They  are  generally  made  by  tender,  and  what  is  called  the 
highest  bidder  takes  it;  that  is  to  say,  in  fact,  the  lowest  bidder;  the  lowest  bidder  is  the 
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Eximmations.       man  who  says  I  will  take  it  at  the  least  per  centage  off  the  cost  price>  which  is  asc^laioea 

—  from  the  bankrupt's  papers  and  books.   In  general,  warehousemen's  stocks  are  sold  by  tender ; 

Mr.  JoiL  Mayhew,  ^^^  jg^  ^  certain  number  of  persons  send  in  their  offers  to  purchase ;  one  says,  I  will  take  it 

18th  Feb.  1840.      at  20  per  cent,  off;  another  says,  I  will  take  it  at  25  per  cent,  off;  another  at  33  per  cent  off; 

and  then  at  40.    The  one  who  offers  to  take  it  at  the  lowest  per  centage  off  becomes  the 

purchaser ;  that  is,  in  the  above  instance,  the  one  offering  to  take  it  at  20  per  cent,  would  be 

the  purchaser. 

3192.  Mr.  Commissioner  Law. — Do  you  mean  below  prime  cost? — ^Yes;  which  is  j»e- 
Tiously  to  the  sale  or  offer  by  tender  ascertained  by  the  accountant  or  valuer,  who  generally 
arrives  at  the  value  by  referring  to  or  acquiring  the  cost  price  given  by  the  bankrupt  at  thie 

*       time  of  his  purchase. 

3193.  Mr,  Commissioner  FonblaTique. — Would  it  not  be  beneficial  that  an  indifferent 
person  should  have  a  right  to  check  those  sales  ? — It  might  promote  fairness,  but  I  do  not 
know  that  it  would  be  beneficial,  inasmuch  as  the  expense  would  be  doubled ;  and  I  do  not 
think  any  good  would  be  derived,  as  in  every  case  the  creditor^,  making  their  tenders,  exer- 
cise their  judgments  of  the  value  of  the  property  offered  for  sale,  and  make  their  biddings 
accordingly. 

3194.  Are  there  not  many  cases  in  which  the  trade  assignees  sell  the  stock  to  the  bank- 
rupt ? — I  know  of  none  in  my  practice. 

3195.  Supposing  that  to  be  so,  would  it  not  be  beneficial  that  an  indifferent  person  should 
have  a  right  to  see  that  there  was  fair  play  between  the  assignee  and  the  bankrupt  or  his 
friends  ? — Undoubtedly — but  then  I  diouid  say  that  such  a  sate  as  that  must  be  a  sale  by 
private  contract  and  not  by  public  tender  in  the  way  I  have  referred  to.  In  such  transactions 
as  those  the  official  assignee  is  of  the  utmost  service,  and  by  his  being  made  a  necessary  con- 
senting party,  the  fairness  of  the  transaction  would  be  worked  out. 

3196.  Mr.  Commissio'ner  Law. — Have  you  known  instances  in  which  property  has  been 
lost  by  the  reluctance  of  the  official  assignee  to  embark  in  the  responsibility  of  an  action? — 
I  have  known  delays  arise,  and  great  delays,  until  they  have  been  indenmified;  and  I  know 
that  suits  have  been  prevented  for  the  want  of  that  indemnity.  I  do  not  know  any  cases  of 
loss  of  property. 

3197*  As  long  as  they  are  parties  to  suits  you  would  not  exempt  them  from  costs? — ^No; 
that  is  the  reason  why  I  should  say  they  should  be  receivers  and  consenting  parties^  and  have 
no  right  to  interfere  in  the  administration  of  the  estate,  imless  they  saw  something  like  im- 

E roper  conduct,  and  then  they  should  bring  the  matter  before  the  commissiiAer,  who  diould 
ave  power  to  act  in  the  same  as  he  saw  fit 

3198.  Mr.  Commissioner  Fonblanque. — Doy*  ou  think  it  would  be  beneficial  to  have  auc- 
tioneers appointed  by  the  court  ? — No. 

3199.  What  objection  do  you  see  to  that? — Because  then  they  would  take  the  control,  instead 
of  being  emploved,  and  in  that  case  they  might  sell  property  in  other  ways  than  at  present  is 
done,  because  m  the  Instance  put,  the  assignees  would  have  no  power  of  disposal,  because  they 
could  not  control,  and  inasmuch  as  their  employment  would  be  certain,  their  energies  would 
relax,  and  by  their  gaining  a  liveUhood,  without  any  fear  of  injury  to  their  reputati(Mi,  they 
would  become  indiflferent  to  the  result  of  sale. 

3200.  In  the  Insolvent  Court  there  is  an  auctioneer,  is  there  not  ? — Yes,  there  is  one  auc- 
tioneer appointed  for  the  purpose  of  taking  valuations  on  the  coming  in  of  the  petition,  and 
of  the  property  claimed  to  be  retained  by  the  insolvent,  but  I  believe  in  that  case  the  sale  of 
the  effects  is  wholly  under  the  control  of  the  assignee,  after  the  appointment. 

3201.  Chairman, — Have  you  had  experience  m  the  working  of  fiats  of  bankruptcy  in  the 
country? — I  have  had  very  little  experience  in  working  fiats  in  the  country;  I  have  bad 
occasion  to  oppose  fiats  in  the  coimtry,  in  which  I  have  witnessed  most  extraordinary  pro- 
ceedings. In  one  conmiission  on  the  choice  of  assignees,  the  whole  of  the  powers  of  attorney 
for  the  choice  of  assignees,  together  with  affidavits  of  executiim,  were  taken  and  sworn  before 
the  practising  solicitor  to  the  fiat,  and  debts  were  admitted  on  the  proceedings  by  warrants 
of  attorney,  which  were  afterwards  proved  to  be  false,  and  that  under  warrants  of  attorney  got 
up  for  the  purpose.  In  another  case  at  Norwich,  the  gentleman  for  whom  I  attended,  was  a 
creditor  to  two-thirds  of  the  debts,  and  upon  the  bankrupt's  stating  that  his  account  was  un- 
settled, the  proof  was  disputed,  and  afterwards  allowed,  and  he  was  rendered  incompetent,  be- 
cause the  proceedings  would  have  been  removed  from  the  solicitor  to  the  fiat,  who  was  a  resident 
attorney  in  the  city  of  Norwich,  upon  his  becoming  an  assignee.  In  another  case  at  Liver- 
pool, the  biU  of  costs  of  the  solicitor  to  the  commission,  was,  on  petition  of  the  messenger  who 
resided  in  London,  referred  to  a  Master  in  Chancery  for  taxation,  owing  to  the  claim  of  the 
messenger  having  been  refused  by  the  assignees  to  be  paid  out  of  the  estate,  as  they  alle»d 
there  was  no  estate  of  the  bankrupt.  That  bill  of  costs,  on  taxation,  became  so  reduced,  tiat 
the  parties  paid  the  messenger  s  demand,  and  his  costs,  sooner  than  allow  the  taxation  to  pro- 
ceed. Bills  of  costs  in  the  country,  are  taxed  by  a  junior  commissioner,  who  is  generally  an 
attorney,  and  an  attorney  in  the  same  town,  and  very  few  questions  arise  on  the  taxation  of  the 
costs,  because  it  is  a  practice  to  have  friendly  commissioners,  where  they  can  be  got,  and  the 
friend  who  assists  the  solicitor  to-day,  will  be  himself  assisted  by  the  solicitor  to-morrow,  he 


up 

be  taxed,  and  that  no  bill  of  costs  should  be  paid  by  any  assignees  previously  to  such  taxation ; 
and  the  certificate  of  the  taxing  officer,  should  be  the  only  document  to  justify  the  allowance  of 
the  costs  by  the  commissioners,  on  auditing  the  assignee  s  accounts,  and  that  the  taxing  o&cer 
should  not  proceed  to  tax  any  bill  of  costs  without  having  before  hun  the  assignees,  or  the 
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party  against  whom  the  costs  are  charged  or  chargeable,  so  that  he  may  be  attended  by  both      Examittstioiis.1 
parties  on  the  taxation,  and  he  may  have  power  to  examine  them  and  the  attorney  to  the  fiat  — -*   ' 

on  oath,  on  the  subject  of  the  bill,  and  the  items  therein,  should  he  see  fit ;  so  that  if  any  part  ^'  JodLM^hew, 
of  the  business  is  kept  from  or  improperly  represented  to  him  by  the  assigt^es,  they  may  be  I8th  Feb.  1840. 
made  responsible  to  the  court  for  such  conceahnent  or  misrepresentation,  otherwise  the  taxing 
officer  has  no  means  of  knowing  what  costs  are  strictly  chargeable  against  the  bankrupts 
estate,  and  in  all  cases  he  has  not  any  means  of  ascertaining  the  amount  of  advances  made  tQ 
the  attorney,  unless  the  parties  against  whom  the  bills  are  chargeable  attend ;  if  this  course  were 
adopted  there  would  be  an  uniformity  of  costs— there  would  be  a  scale  of  official  fees  laid  down^ 
by  which  all  solicitors  might  be  able  to  charge  their  bills.  In  the  country,  costs  are  very 
lu|rely  and  insupportably  overcharged.  I  should  then  propose  that  when  the  taxing  officer's 
certificate  is  obtained,  the  costs  should  not  be  subject  to  appeal  or  revision  except  by  exception 
taken  at  the  time  of  the  taxation  to  the  officer's  taxation.  As  the  law  at  present  stands,  it  has 
been  held  in  bankruptcy,  that  the  Statute  of  Limitations  does  not  operate  against  the  jurisdic- 
tion of  the  court,  therefore  a  solicitor  in  bankruptcy  can  never  say  when  he  has  his  just  costs 
paid  him,  as  he  is  always  liable,  if  such  a  law  is  just,  to  have  liis  bills  again  taxed,  although 
they  may  have  been  taxed  previously  by  the  proper  officer  appointed  by  the  court,  and 
afterwards  allowed  by  the  commissioners ;  but  in  case  of  a  special  taxing  officer  being^  ap- 
pointed by  the  court  his  certificate  of  taxation  should  be  final,  which  would  afford  facUities 
to  soUdtors  in  making  out  their  costs,  and  enable  them  to  deal  with  the  amount  of  such 
costs  as  their  just  due,  which  at  present  they  cannot  do,  although  they  have  been  submitted 
to  the  jurisdiction  of  the  taxing  officer  of  the  court,  and  allowed  by  him. 

3202.  What  is  your  opinion  of  the  following  plan,  which  has  been  suggested  to  this  Com-, 
mission  either  as  a  plan  for  administering  the  kiw  both  of  bankruptcy  and  insolvency  through- 
out England  and  Wales,  in  the  event  of  the  Insolvent  Debtors'  Court  being  abolished,  or  as 
a  plan  for  administering  the  law  of  bankruptcy  only.  The  Court  of  Review  to  be  abolished ; 
to  have  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvents,  such 
court  to  consist  of  a  certain  number  of  co-ordinate  judges,  some  (as  the  present  commissioners) 
to  be  stationed  in  London,  others  in  certain  districts  throughout  the  country,  to  be  determined 
upon.  The  court  to  have  original  jurisdiction  in  all  matters  of  bankruptcy  and  insolvency, 
subject  to  appeal.  The  law  to  be  administered  in  London,  and  in  such  country  districts^ 
before  any  one  or  more  of  the  judges  of  the  court,  subject  to  appeal  from  the  decision  of  any 
one  judge  either  in  London  or  the  country  to  three  of  the  judges  in  London,  and  in  certain 
matters  and  under  certain  restrictions  from  the  three  to  the  Lord  Chancellor.  All  appeals 
before  the  three  judges  to  be  proceeded  upon  by  viva  voce  examination  of  witnesses,  (as  now 
in  the  subdivision  courts,)  unless  the  court  think  it  expedient  under  special  circumstances  to 
receive  testimony  by  affidavit.  Appeals  before  the  Lord  Chancellor  to  be  decided  upon  the 
evidence  taken  before  the  three  judges,  and  upon  that  alone,  unless  the  Lord  Chancellor 
think  it  expedient  to  have  further  evidence  by  viva  voce  examination  or  by  affidavit ;  and 
where  further  viva  voce  evidence  required,  the  Lord  Chancellor  to  remit  the  case  to  the  three 
judges  for  that  purpose.  The  judges  of  the  court  sitting  in  Londcm,  or  the  major  part  of  them, 
to  make  general  rules  and  orders,  to  be  approved  of  by  the  Lord  Chancellor,  for  regulating 
the  forms  of  proceedings ;  and  the  practice  to  be  observed  in  the  court  both  in  London  and 
in  the  country.  The  proceedings  before  any  of  the  judges  in  the  countjy  to  be  transmitted  to 
tfie  court  in  tendon,  to  be  records  of  the  court,  and  to  be  kept  as  such  among  the  records 
thereof;   but   the   solicitors   prosecuting  any  matter  of  bankruptcy   or  insolvency  in   the  * 

country  to  have  office  copies  of  such  proceedings  in  the  same  manner  as  solicitors  do  now 
of  proceedings  in  the  Court  of  Bankruptcy  ? — I  am  of  opinion  that  the  law  of  insolvency  and 
bankruptcy  can  be  administered  under  one  court,  and  I  am  also  of  opinion  that  country  com- 
missioners, as  in  London,  should  be  appointed,  and  that  such  commissioners  should  have  no 
interference  with  attomies  or  suitors,  but  to  act  as  the  commissioners  do  in  London  as  judges 
only ;  but  while  counsel  are  appointed  commissioners  who  are  subject  to  the  employment  of 
altornies,  business  in  country  commissions  is  sometimes  passed  over  or  neglected,  or  not  seen ; 
but  if  a  judge  is  appointed,  independent  of  all  solicitors,  he  can  have  only  one  thing  to  look 
to,  that  of  discharging  his  duty,  which  might  be  well  and  fearlessly  done;  but  while  solicitors 
and  counsel  act  as  commissioners  of  bankrupt,  great  abuses  do  exist,  because  there  is  not  such 
a  pure  independence  as  may  preserve  one  party  from  injury  by  the  other.  I  should  not  recom- 
mend all  commissions  to  be  executed  in  London,  as  the  expense  might  be  seriously  increased ; 
but  if  independent  commissioners  were  appointed  in  the  country,  as  they  are  in  London,  I 
think  all,  or  the  greatest  abuses  in  working  of  such  commissions  might  be  avoided. 
All  appeals  should  be  by  viva  voce  examination,  unless  the  court  think  it  expedient  under 
special  circumstances  to  receive  testimony  by  affidavit,  which  in  all  cases  I  hold  objection- 
able, because  affidavits  are  prepared  under  the  best  of  advice,  and  with  great  care,  so  as 
to  avoid  any  commission  of  error  on  the  part  of  the-  person  making  them,  and  facts  that 
would  otherwise  be  discovered  by  viva  voce  examination,  are  altogether  omitted,  or  so 
worded  as  to  get  rid  of  all  vulnerable  effect,  and  therefore  by  the  testimony  of  an  affidavit, 
facts  are  not  so  fully  and  purely  elicited  as  they  are  by  viva  voce  examination ;  and  I 
further  recommend  appeals  to  be  before  three  of  the  commissioners,  one  of  whom  should 
be  the  commissioner  before  whom  the  proceedings  in  the  bankruptcy  may  have  taken 
place,  who  would  be  better  acquainted  with  the  circumstances  that  had  taken  place,  and 
therefore  better  able  to  communicate  with  the  other  judges  on  the  facts  brought  before  the 
court,  and  better  able  to  draw  their  attention  to  the  examinations  before  them.  The 
commissioners  in  London  should  have  power  to  make  rules  and  orders  subject  to  approval 
by  the  Lord  Chancellor,  as  are  now  made  by  the  Court  of  Keview.  It  would  be  a  great 
amendment  in  the  law,  if  the  proceedings  in  country  commissions  were  sent  up  to  London 
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Examinations/      for  safe  custody,  for  they  have  no  place  of  custody  in  the  country — ^they  are  generally 

placed  in  attorney's  offices,  subject  to  the  inspection  of  any  persons  who  may  be  attendant 

Mr.  Josh.  Mayhewy  j^  ^jjg  office.     I  think  the  expense  of  the  Court  of  Review  may  be  got  rid  of  by  the  appeals 
18th  Feb.  1840.     being  direct  to  the  Lord  Chancellor.     I  think  appeals  before  the  Lord  Chancellor  should 
be  taken  as  mentioned  in  the  question,  because  if  fresh  affidavits  are  given,  the  decision 
will  be  on  a  new  case. 

^  3203.  Mr.  Commissioner  Law. — Do  you  think  the  Lord  Chancellor  has  time  to  receive 
those  duties  back  again  ? — I  am  only  speaking  as  to  which  way  the  business  can  be  done  best ; 
I  am  passing  by  the  Court  of  Review  as  it  is  now  formed.  For  want  of  its  decisions  being 
final  it  becomes  an  intermediate  court  of  appeal  without  its  powers,  and  therefore  only  creative 
of  expense,  and  that  in  matters  which  could  be  as  well  done  by  the  Commissioners  themselves, 
•  had  tney  power  to  decide  on  them — and  all  appeals  from  them  to  the  Chancellor  may  be 
regulated  by  the  same  rules  as  regulate  the  appeals  to  him  from  the  Court  of  Review. 

3204.  Mr.  Commissioner  Fonblanque. — Are  you  aware  whether  the  number  of  appeals  to 
the  Court  of  Review  from  the  London  Commissioners,  has  much  increased  or  diminished  ? — I 
cannot  answer  that  question. 

3205.  Mr,  Commissioner  Law. — Should  you  approve  of  the  matters  to  be  dealt  with  by  the 
Lord  Chancellor  or  the  Court  of  Review,  or  whatever  miglit  be  the  superior  Court  of  Appeal 
being  limited  strictly  to  matters  of  appeal  ? — Certainly — if  the  three  judges  or  commissioners 
were  to  constitute  a  Court,  I  should  recommend  the  matters  to  be  dealt  with  by  the  superior 
Court  of  Appeal,  to  be  strictly  limited  to  appeals. 

3206.  You  would  relieve  the  superior  Court  of  Appeal  from  those  ordinary  matters  that 
are  now  done  on  motion  or  petition,  and  which  now  constitute  a  large  part  of  the  business  of 
the  Court  of  Review? — I  would;  and  that  is  the  reason  I  say  I  would  leave  the  rules  and 
regulations  to  be  made  by  the  commissioners. 

3207.  Chairman. — It  has  been  suggested  to  this  commission,  that  instead  of  having  local 
jtidges  for  the  country  districts,  it  would  be  more  advantageous  that  the  law  of  bankruptcy  for 
England  and  Wales  should  be  administered  in  the  court  in  London  with  the  aid  of  circuits 
for  certain  matters,  and  with  the  power  of  appointing  examiners  where  necessary ;  as  for 
instance,  all  adjudications  of  bankruptcy  and  choice  of  assignees  to  take  place  in  London; 
the  last  examination  of  bankrupts,  and  audits  and  dividends  to  take  place  before  a 
judge  on  his  circuit,  and  the  court  to  have  power  to  appoint  examiners  for  counties 
or  districts  for  special  purposes.  What  is  your  opinion  of  this  plan,  and  of  the  relative 
merits  of  the  two,  and  state  further  what  part,  if  any,  of  the  business  under  a  fiat  in 
bankruptcy  you  think,  from  your  experience,  could  be  conveniently  and  efficiently  dispatched 
on  circuit: — If  commissioners,  as  I  have  before  suggested,  were  appointed  in  the  country, 
circuits  from  the  London  commissioner  would  be  rendered  u^mecessary.  I  cannot  recommend 
all  adjudications  of  bankruptcy,  and  choice  of  assignees,  to  take  place  in  London,  as  that 
would  create  a  very  serious  extra  expense;  and  thfe  appointment  of  examiners  would  be  working 
ruinous  expense  in  small  estates;  and  the  expense  of  judges  going  circuits  would  again 
increase  expense  instead  of  diminishing  it ;  and  by  these  means  the  evil  of  expense,  instead  of 
being  cleared  away,  would  be  exceedingly  promoted  and  aggravated. 

[The  Witness  tcithdretc.] 


Digitized  by 


Google 


337 


QUESTIONS  CIRCULATED  BY  THE  COMMISSIONERS. 

1.  Would  it;  in  your  opiDion^be  advantageous  to  the  public  that  there  should  be  one  court  Questions  ciiea- 
for  thfe  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors,  or  that  the  juris-  ^*!®^.  ^y  *^®  ^"** 
dictions  should  be  distinct,  as  at  present;  and  whact  are  the  grounds  of  your  opinion  ?  missioncrfc 

2.  In  your  opinion,  could  the  estates  of  bankrupts  and  insolvent  debtors  be  advantageously 
administered  under  the  same  system  of  law,  both  as  applying  to  the  heavier  bankruptcy  cases, 
and  to  the  small  cases  which  now  come  into  the  Insolvent  Debtors'  Court  ? 

3.  If  so,  is  your  opinion  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  or  of 
that  which  is  pursued  in  the  Court  for  Relief  of  Insolvent  Debtors,  or  of  any  modification  of 
both  or  either,  or  of  any,  and  what  other  system  in  preference  to  either,  and  will  you  state  any 
advantages  to  creditors  which  the  course  in  bankruptcy  has  over  the  course  in  insolvency,  or 
that  of  insolvency  over  the  course  in  bankruptcy  ? 

4.  Have  you  had  a  knowledge,  and  how  recently,  of  the  course  of  practice  in  the  Insolv^t 
Debtors'  Court? 

5.  Have  you  known  any  cases,  and  how  many,  in  the  Insolvent  Debtors'  Court,  where  you 
believe  that  a  better  dividend  would  have  been  got  by  making  the  party  a  bankrupt  ? 

6.  Have  you  known  any  cases,  and  how  many,  in  bankruptcy,  where  you  believe  that  a 
better  dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent  Debtors* 
Court? 

7.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the  property 
of  an  insolvent  debtor  has  been  diminished  to  the  prejudice  of  a  dividend,  between  the  time  of 
his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors'  Court? 

8.  Have  you  yourself  had  reason  to  know  in  any  cases,  and  in  how  many,  that  the  property 
of  a  bankrupt  has  been  diminished  to  the  prejudice  of  a  dividend,  between  the  time  of  his 
having  committed  an  act  of  bankruptcy  and  the  time  of  his  being  adjudged  bankrupt  ? 

9.  Do  you  think  it  would  be  beneficial  to  add  any,  and  if  any,  what  acts  of  bankruptcy  to 
those  now  established  by  law  ? 

10.  Would  you  think  it  desirable  that  the  law  should  allow  a  trader  himself  to  be  examined 
as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication? 

11.  In  your  experience,  what  has  been  the  efiect  of  the  statute  2  and  3  Victoria,  c.  29, 
intituled  "  An  Act  for  the  better  protection  of  parties  dealing  with  persons  liable  to  the 
bankrupt  laws?" 

12.  In  your  experience,  do  traders  become  bankrupts  by  their  own  consent  generally? 

13.  Would  it,  in  your  opinion,  be  desirable  that  the  law  should  allow  the  property  of  a 
person,  who  is  unable  to  pay  his  debts  in  full,  to  be  divided  rateably  amongst  his  creditors  by 
an  immediate  voluntary  process  on  the  part  of  the  debtor  himself,  as  well  as  by  a  compulsory 
process  on  the  part  of  one  or  more  creditors  ? 

14.  Do  you  think  that  the  law  should  allow  a  party,  who  is  in  debt,  not  arrested,  and  not  a 
trader,  to  seek  the  benefit  of  a  cessio  bonorum,  where  there  are  no  bona  to  be  ceded  ? 

15.  Do  you  think  that  there  is  wise  policy  in  providing  a  facility  for  persons,  not  traders,  to 
•  seek,  at  their  own  convenience,  some  process  for  getting  rid  of  their  debts  ? 

16.  By  the  Act  1  and  2 'Victoria,  c.  110,  for  "  Abolishing  Arrest  on  Mesne  Process,  except 
in  certain  cases,"  more  effectual  remedies  were  given  to  judgment  creditors,  so  that  a  judraient 
creditor  may  now  get  all  the  lands,  tenements,  and  hereditaments  of  bis  debtor  under  an  elegit; 
he  may  also  take  in  execution  any  money  or  bank  notes,  cheques,  bills  of  exchange,  bonds, 
specialties,  or  other  securities  for  money  of  his  debtor,  and  sue  in  the  name  of  the  sheriff  for  the 
amount ;  judgments,  if  registered,  are  a  charge  upon  the  real  estate  of  a  debt4)r,  present  or 
future ;  and  government  stock  and  shares  in  any  public  company  may  be  charged  by  order  of 
a  judge  on  application  of  a  judgment  creditor.  Having  the  further  remedies  nere  stated,  do 
you  think  it  desirable  that  a  judgment  creditor  should  have  the  power  of  taking  the  person  of 
nis  debtor  in  execution,  except  by  order  of  a  judge,  upon  afiSdavit  of  probable  cause  for  be- 
lieving that  the  debtor  is  about  to  abscond  ? 

17.  These  additional  remedies  being  given  to  judgment  creditors,  could  anything,  and  wha^ 
be  got  from  the  debtor  by  imprisonment  of  the  person,  except  the  discovery  by  this  species  of 
duress  of  some  property  concealed  ? 

18.  Do  you  believe  that  the  knowledge  that  there  is  a  law  of  imprisonment  for  debt  has 
some  effect,  or  none,  in  inducing  a  man  to  pay  a  debt,  when  it  is  demanded? 

19.  Is  it  your  opinion  that  the  knowledge  and  fear  of  that  law  has  in  any  degree  an  influence 
to  make  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt,  which  he  would  be  more 
likely  to  incur  if  there  were  no  such  law  ? 

20.  Are  you  acouainted  with  the  operation  of  Courts  of  Requests,  and  is  it  your  opinion  that 
ikfbj  should  be  abolished? 
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21.  Do  you  believe  that  those  courts  would  have  the  effect  which  they  have  in  produeiiig' 
payment^  if  they  had  not  the  power  of  imprisonment  ? 

22.  Are  you  aware  that  process  from  those  courts  against  property  is  so  easily  evaded,  that 
it  is  commonly  deemed  useless  to  employ  it  ? 

23.  Would  it,  or  would  it  not,  in  your  opinion,  be  better  for  the  purpose  of  procuring  pay* 
ment  through  the  medium  of  some  property  concealed,  that  a  judgment  creditor  should  have 
the  power  of  bringing  his  debtor  in  a  summary  way  before  a  proper  tribunal  for  examination 
as  to  his  property,  and  giving  such  tribunal  a  power,  in  the  event  of  his  answers  not  being 
satisfactory,  to  imprbon  the  debtor  until  he  answered  to  the  satisfaction  of  the  court,  or  satis- 
fied the  judgment  ? 

24.  Do  you  think  it  more  to  the  advantage  of  the  creditor,  that  the  debtor,  being  in  prison 
at  his  suit,  should  be  the  petitioner  for  relief  against  the  general  law,  and  have  to  show  his  title 
to  the  indulgence ;  or  that  the  onus  should  lie  on  the  creditor  of  proving  matter  to  justify  a 
criminal  commitment  ? 

25.  Do  you,  from  your  experience,  believe  that  the  abolition  of  arrest  on  mesne  process  has 
been  beneficial,  or  not,  to  creditors  ? 

26.  Do  you,  from  your  experience,  believe  that  it  has  been  beneficial,  or  not,  to  debtors  ? 

27.  On  what  sort  of  dealings,  or  business,  is  your  experience  on  this  head  founded  ? 

28.  Is  it,  or  is  it  not,  in  your  opinion,  essential  to  the  due  administration  of  justice  in  bank- 
ruptcy, that  each  judge  or  commissioner  should  have  full  power  to  enforce  his  orders,  if  not 
appealed  against,  and  to  repress  contempts  of  court  in  a  summary  way,  by  fine  or  im- 
prisonment f 

29.  By  the  present  practice,  when  a  creditor  wishes  to  make  a  man  a  bankrupt,  he  makes 
an  affidavit  of  his  debt,  which  is  filed  in  the  office  of  the  secretary  of  bankrupts,  and  executes 
a  bond  to  the  Great  Seal  in  the  penalty  of  200/.,  conditioned  to  proceed  in  the  fiat ;  upon  this 
a  petition  is  prepared,  directed  to  the  Lord  Chancellor,  praying  for  the  issuing  of  a  fiat,  where- 
upon the  fiat  is  signed  by  the  Lord  Chancellor,  and  issued  as  of  course ;  in  your  opinion,  is 
there  any,  and  what,  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the  Lord 
Chancellor  to  authorize  the  creditor  to  prosecute  his  complaint  ? 

30.  Would  it,  in  your  opinion,  be  more  advantageous  that  the  proceedings  should  originate 
before  the  judge  or  commissioner  who  is  to  adjudicate  upon  the  liankruptcy  ? 

31.  Would  it,  in  your  opinion,  be  advantageous  to  the  public  that  the  judge  or  commissioner 
who  adjudicates  the  bankruptcy  should  have  jurisdiction  to  decide  upon'all  matters  in  bank** 
ruptcy  that  used  to  be  decided  by  the  Lord  Chancellor,  and  may  now  be  decided  by  the  Court 
of  Review,  subject  to  appeal  ? 

32.  Would  it,  in  your  opinion,  be  desirable  that,  in  cases  of  appeal,  the  appellant  should 
give  security  for  the  performance  of  the  judgment,  if  affirmed,  and  also  for  the  costs  ? 

33.  The  proceeding  to  make  a  trader  a  bankrupt  is  an  ex  parte  proceeding,  and  a  trader 
may  be  adjudicated  a  bankrupt  without  any  previous  intimation :  what  is  your  opinion  of  this 
state  of  the  law  ? 

34.  Supposing  that  you  object  to  the  present  state  of  the  law  as  to  the  adjudication,  do  you 
think  a  trader  should,  in  the  first  instance,  have  notice  of  the  intended  proceeding,  and  be 
allowed  to  dispute  the  adjudication  before  his  property  is  taken  possession  of,  or  if  you  think 
it  essential,  having  regard  to  the  interests  of  creditors,  and  the  prevention  of  frauds,  that  the 
application  to  adjudicate  a  bankruptcy  should,  in  the  first  instance,  be  ex  parte,  and  without 
notice  to  the  trader,  what  is  your  opinion  of  a  provision  of  the  following  kind, — ^that  upon  an 
application  to  make  a  party  a  bankrupt,  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that,  upon  such  order,  the 
messenger  should  take  possession  of  the  trader^s  property,  and  keep  possession  until  the  order 
was  made  absolute  or  discharged ;  and  that,  unless  the  trader,  within  a  certain  time  mentioned 
in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of  notice 
thereof  to  the  trader,  should  be  made  absolute,  and  the  ^arty  advertised  a  bankrupt  forthwith ; 
or,  having  due  regard  to  the  injury  which  a  seizure  of  property  must  produce  to  a  trader^s 
credit,  do  you  think  it  would  be  more  consistent  with  justice,  and  at  the  same  time  not  injurious 
to  creditors,  that  instead  of  allowing  the  seizure  of  property  upon  an  ex  parte  application,  in 
gll  cases,  upon  an  order  to  show  cause  being  made,  such  seizure  should  be  confined  to  cases 
upon  affidavits,  showing  probable  cause  of  the  trader  being  about  to  abscond,  or  make  away 
with  his  property  ? 

35.  By  the  present  law,  a  bankrupt,  who  has  done  no  act  amounting  to  acquiescence,  may 
bring  an  action  at  any  time  (if  not  barred  by  the  Statute  of  Limitations)  against  his  assignees, 
to  try  the  validity  of  the  fiat ;  so  a  person  claiming  adversely  to  the  assignees,  if  he  has  not,  by 
his  conduct  or  otherwise,  admitted  their  title,  may  at  any  time  (if  not  barred  by  the  Statute  of 
Limitations)  bring  an  action  against  them,  and  dispute  the  validity  of  a  fiat :  what  is  your 
opinion  of  this  state  of  the  law  ? 

36.  Do  you  see  any  objection,  particularly  if  the  party  be  allowed  to  show  cause  against 
the  adjudication  in  the  manner  suggested  in  the  previous  query,  in  providing  that  the  adjudi- 
cation, if  the  bankrupt  do  not  appeal  against  it  within  a  certain  period,  should  be  conclusive  in 
all  cases? 

37.  Would  you  rather  in  such  case  confine  the  conclusiveness  of  the  adjudicatimt  to  the 
bankrupt,  and  persons  indebted  to  hb  estate,  in  any  action  or  suit  brought  by  an  assignee  fo^ 
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St  debt  or  demand^  for  which  the  bankrupt  himself  mighty  had  he  not  been  adjudged  bankrupt,  Qaettions  eir^* 
have  sustained  any  action  or  suit,  or  would  you  confine  it,  as  in  the  Irish  Act,  o  and  7  Will.  I V .,  ^*t*d  by  the  Com* 
c,  14,  8.  115,  to  actions  brought  by  the  assignees,  where  the  debt  sought  to  be  recovered  shall  °**'**®'*«'^ 
not  exceed  20/.  7 

38.  Supposing  you  would  confine  the  conclusiveness  of  the  adjudication  as  above  stated,  do 
you  see  any  objection,  with  the  view  of  making  persons  who  have  claims  against  assignees  pro^ 
secute  such  claims  without  delay,  in  providing  that,  in  actions  at  law  or  suits  in  equity  against 
au  assignee  by  any  other  person,  the  adjudication  should  be  final,  or  that  no  proof  snould  be 
required,  at  the  trial  or  hearing,  of  the  petitioning  creditor's  debt,  trading,'  or  act  of  bankruptcy, 
unless  the  declaration  be  delivered,  or  bill  filed,  within  a  certain  period  after  the  adjudication 
be  advertised,  or  cause  of  action  or  suit  accrue  against  such  assignee,  as  well  as  requiring 
notice,  as  now,  under  the  90th  and  91st  sections  of  the  6th  Geo.  IV.,  c.  16,  of  the  party's  in- 
tention to  dispute  some,  and  which,  of  such  matters  ? 

39.  What  is  your  opinion  of  the  present  law,  which  requires  the  signature  of  a  certain 
number  of  the  bankrupt's  creditors  to  testify  their  consent  to  his  having  his  certificate  ? 

40.  Do  you  think  that  the  certificate  by  the  judge  or  commissioner  of  the  bankrupt's  con- 
formity to  the  statutes,  and  of  his  havmg  made  a  full  discovery  of  his  estate  and  effects,  ought 
to  depend  on  the  previous  consent  of  any  of  the  creditors  ? 

41.  Have  you  found  in  your  experience  that  the  necessity  of  obtaining  such  consent,  in  many 
cases,  occasions  much  expense  to  the  bankrupt  ? 

42.  Can  you  suggest  any  mode  by  which  such  expense  might  be  diminished  ? 

43.  Instead  of  requiring  the  previous  consent  of  creditors  to  the  certificate,  would  it,  in  your 
opinion,  be  more  advisable  to  allow  any  of  the  creditors  of  the  bankrupt  to  be  heard  before 
the  judge  or  commissioner,  against  his  signing  the  certificate  ? 

44.  Do  you  think,  judging  from  your  experience,  that  the  supineness  of  creditors  would,  in 
the  generality  of  cases,  make  the  obtaining  the  certificate  an  easy  thing,  by  the  commissioner 
or  judge  certifying  a  conformity  to  the  bankrupt  law,  and  the  creditors  failing  to  attend  ? 

45.  Or  would  this  be  likely  to  happen  from  the  diflSculty  which  an  injured  creditor  would 
have  in  establishing  his  case  against  the  opposing  efforts  of  the  bankrupt's  friends  ? 

46.  In  your  opinion,  should  the  conduct  of  the  bankrupt  in  the  mode  of  contracting  debts» 
dr  in  disposing  of  his  property  be/ore  the  bankruptcy,  form  part  of  the  consideration  in  grant- 
ing the  certificate  ? 

47.  Would  it,  in  your  opinion,  be  advisable  in  any,  and  if  so  in  what,  class  of  cases,  to  with- 
hold the  granting  of  the  certificate  until  after  an  audit  or  the  payment  of  a  dividend,  or  any^ 
and  what  other  time  ? 

48.  Would  you  suggest  any,  and  what  other  alteration  with  regard  to  the  certificate  ? 

49.  Would  it,  in  your  opinion,  be  advantageous  to  the  public,  that  the  judge  or  commis 
sioner,  before  wliom  a  bankrupt  passes  his  last  examination,  should  have  power  to  punish 
such  bankrupt  by  imprisonment,  for  a  limited  time,  for  gross  misconduct  or  fraud  ? 

50.  In  your  opinion,  is  it  more  advantageous  to  creditors  that  the  property  of  a  bankrupt 
should  be  administered  under  a  fiat  in  bankruptcy,  or  a  trust-deed? 

51.  Do  you  believe  that  trust-deeds  are  more  resorted  to  than  formerly,  and  if  so,  what  do 
you  believe  to  be  the  cause  ? 

52.  If,  in  any  cases,  a  trust-deed  is  to  be  preferred,  does  that  arise  from  the  expense  of  pro« 
secuting  a  fiat  in  the  Court  of  Bankruptcy  ? 

53.  Do  you  think  that  the  Court  of  Bankruptcy  should  have  any,  and  what  power  over  • 
the  trustees  under  such  deeds,  and  what  provisions  do  you  recommend  to  this  purpose  ? 

54.  Do  you  think  it  would  be  desirable  to  abolish  the  fee  of  10/.,  on  issuing  the  fiat,  and 
the  fee  of  20/.,  paid  iuto  court  on  the  choice  of  assignees,  and  in  lieu  thereof,  to  require  the 
payment  into  court  of  a  regulated  per  centage  on  all  property  passing  through  the  court ;  or 
in  what  other  way  do  you  think  it  would  be  desirable  to  regulate  the  fees  of  the  court,  so  as 
not  to  be  a  burthen  upon  small  estates  ? 

55.  Should  the  official  assignees,  in  your  opinion,  be  paid  out  of  a  joint  fund,  or  out  of  each 
estate  ? 

56.  In  your  opinion,  ought  the  official  assignee  to  be  liable  for  damages  or  costs  in  any 
action  or  suit  for  anything  done  by  him  in  execution  of  the  duties  impost  upon  him  as  such 
official  assignee  ? 

57.  Have  you  suffered  by  failures  in  the  country,  or  have  you  had  experience  in  the  work- 
ing of  fiats  of  bankruptcy  in  the  country  ? 

58.  Have  you  had  reason  to  be  satisfied  with  the  administration  of  bankrupts'  estates  in  the 
country  ?  If  not,  state  the  grounds  of  your  dissatisfaction,  and  particularly  whether  the  con- 
stitution of  the  courts  of  commissioners  in  the  country,  the  uncertainty  attending  these  tri- 
bunals, both  with  respect  to  the  law  and  the  practice,  the  costs  of  working  fiats  in  toe  country, 
the  difficulty  of  access  to  the  proceedings,  the  want  of  publicity,  and  the  checks  attendant 
thereupon,  the  delay  in  getting  in  the  property,  the  safety  of  the  funds  when  collected,  the 
time  of  making  dividends,  the  number  and  the  amount  of  the  dividends,  the  absence  of  any 
sufficient  motive  to  secure  activity  on  the  part  of  assignees,  or  whether  any,  and  which  of  the 
above  matters  form  grounds  of  dissatisfaction  ? 
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QnaitfoM  dreu-  59.  What  remedies  occur  to  you  as  practicaUe  for  any  defeett  whidi  you  have  observed  in 

laM  by  the  Com-    the  administration  of  bankruptcy  in  the  country  ? 

60.  What  is  your  opinion  of  the  following  plan,  wUch  has  been  suggested  to  this  conmiis- 
sion,  either  as  a  plan  for  administering  the  Taw  both  of  bankruptcy  and  insolvency  throughout 
England  and  Wides,  in  the  event  of  the  Insolvent  Debtors*  Court  being  abolished,  or  as  a  plan 
for  administering  the  law  of  bankruptcy  only  ? 

The  Court  of  Review  to  be  abolished. 

To  have  one  court  for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvents, 
such  court  to  consist  of  a  certain  number  of  co-ordinate  judges,  some  (as  the  present  com- 
missioners) to  be  stationed  in  London,  others  in  certain  districts  throughout  the  country,  to  be 
determined  upon. 

The  court  to  have  original  jurisdiction  in  all  matters  of  bankruptcy  and  insolvency,  subject 
to  appeal. 

The  law  to  be  administered  in  London,  and  in  such  country  districts,  before  any  one  or 
more  of  the  judges  of  the  court,  subject  to  appeal  from  the  decision  of  any  one  judge,  either 
in  London  or  the  country,  to  three  of  the  judges  in  London,  and,  in  certain  matters  amid  under 
certain  restrictions,  from  the  three  to  the  Lord  Chancellor. 

All  appeals  before  the  three  judges  to  be  proceeded  upon  by  viva  voce  examination  of  wit- 
nesses (as  now  in  the  Subdivision  Courts),  unless  the  court  think  it  expedient  under  special 
circumstances  to  receive  testimony  by  affidavit 

Appeals  before  the  Lord  Chancellor  to  be  decided  upon  the  evidence  taken  before  the  three 
judges,  and  upon  that  alone,  unless  the  Lord  Chancellor  think  it  expedient  to  have  further 
evidence  by  viva  voce  examination  or  by  affidavit,  and  where  further  vita  voce  evidence  re- 
quired, the  Lord  Chancellor  to  remit  the  case  to  the  three  judges  for  that  purpose. 

The  judges  of  the  court  sitting  in  London,  or  the  major  part  of  them,  to  make  general 
rules  and  orders,  to  be  approved  of  by  the  Lord  Chancellor,  for  relating  the  forms  of  pro- 
ceedings, and  the  practice  to  be  observed  in  the  court,  both  in  London  and  in  the  country. 

The  proceedmgs  before  any  of  the  judges  in  the  country  to  be  transmitted  to  the  court  in 
London,  to  be  records  of  the  court,  and  to  be  kept  as  such  among  the  records  thereof;  but  the 
solicitors  prosecuting  any  matter  of  bankruptcy  or  insolvency  in  the  country,  to  have  office 
copies  of  such  proceedings,  in  the  same  manner  as  soUcitors  do  now  of  proceedings  in  the 
Court  of  Bankruptcy. 

61.  Might  not  other  matters,  for  which  now  special  commissions  are  issued,  such  as  com- 
missions of  lunacy, — for  assigning  guardians, — for  examination  of  witnesses, — for  taking 
answers,  &c. — ^be  advantageously  prosecuted  before  any  one  of  the  judges  of  such  court? 

62.  It  has  been  suggested  to  this  Commission,  that,  instead  of  having  local  judges  for  the 
country  districts,  it  would  be  more  advantageous  that  th^  law  of  bankruptcy  for  England  and 
Wales  should  be  administered  in  the  court  in  London  with  the  aid  of  circuits,  for  certain 
matters,  and  with  the  power  of  appointing  examiners  where  necessanTt — as,  for  instance,  all 
adjudications  of  bankruptcy,  and  choice  of  assignees  to  take  place  in  London, — the  last  exa- 
mmation  of  bankrupts,  and  audits,  and  dividends  to  take  place  before  a  judge  on  his  circuit, 
and  the  court  to  have  power  to  appoint  examiners  for  counties  or  districts  for  special  purposes, 
what  is  your  opinion  of  this  plan,  and  of  the  relative  merits  of  the  two ;  and  state  further, 
what  part,  if  any,  of  the  business  under  a  fiat  in  bankruptcy^  you  think,  from  your  experience, 
could  be  conveniently  and  efficiently  despatched  on  circuit  ? 

63.  If  you  do  not  approve  of  either  of  the  plans  above  suggested,  have  you  any,  and  what 
other  couise  to  suggest  for  the  better  administration  of  the  uiw  relating  to  bankrupts  and  in- 
solvent debtors  throughout  England  and  Wales  ? 
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RETURNS  TO  THE  QUESTIONS  CIRCULATED  BY  THE 

COMMISSIONERS. 


The  numbers  to  the  answers  below  refer  to  the  numbers  of  the  questions  buhmitied. 

LORD  HENLEY. 

1.  I  am  strongly  of  opinion  that  there  should  be  but  one  court.  Returns  to  the 

2.  Yes.  Questions  circu- 

'  lated  by  the  Com- 

3.  I  think  the  system  pursued  in  the  Court  of  Bankruptcy  preferable.  missioners. 

^-  ^^'  Ix)rd  Henley. 

5.  No. 

6.  No. 

7.  No. 

8.  I  have  seen  many  cases  in  bankruptcy  where  this  has  happened. 

9.  None  occur  to  me  at  present. 

10.  I  think  it  would. 

1 1.  I  have  had  no  experience  in  bankruptcy  since  that  Act  passed. 

12.  I  think  so. 

13.  I  think  so. 

14.  I  think  so. 

15.  I  think  so. 

16.  I  think  so. 

17.  None;  but  this  may  be  very  serviceable. 

18.  I  think  so. 

19.  I  think  so. 

20.  I  am  not. 

21.  I  cannot  say. 

22.  1  am  not  acquainted  with  the  practice  of  these  courts. 

23.  I  think  that  a  judgment  creditor  should  have  this  power. 

24.  I  think  that  the  onus  should  lie  on  the  creditor. 

25.  I  cannot  say. 

26.  I  cannot  say. 

27.  I  have  no  experience  in  these  matters. 

28.  Certainly. 

29.  I  see  no  sufficient  reason  for  altering  the  law  in  this  respect. 

30.  Certainly. 

31.  Certainly. 

32.  1  think  it  would  be  advisable. 

33.  I  have  always  been  of  opinion  that  this  is  a  very  great  defect  in  the  law  of  bankruptcy. 
If  this  were  altered,  and  the  adjudication  made  in  the  nature  of  a  rule  to  show  that  most 
desirable  object,  then  making  the  adjudication  final  might  be  adopted. 

34.  I  think  that  the  messenger's  taking  possession  of  the  property  should  only  take  effect 
where  there  was  reason  to  believe  that  the  trader  was  about  to  make  away  with  his  property. 

35.  My  former  answers  show  my  opinion  that  the  adjudication  should  in  all  cases  be  final, 
unless  immediately  contested. 

36.  Certainly  not. 

37.  I  would  not  confine  the  conclusiveness  in  the  least  degree,  but  have  it  final  against  all 
persons,  and  for  all  purposes. 

38.  Answered  above. 

39.  I  see  no  objection  to  the  present  state  of  the  law  in  this  respect. 

40.  Yes. 

41.  I  do  not  know. 

42.  1  cannot. 

2  Y 


Digitized  by 


Google 


Retonis  to  the 
Qnesticms  circu- 
lated  by  the  Com- 
missioners. 

Lord  Henley. 


342  APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 

43.  I  think  it  would. 

44.  I  think  so. 

45.  I  see  no  reason  to  suppose  that  the  opposing  creditor  would  not  meet  with  due  support 
from  the  commissioner  if  he  deserved  it« 

46.  Certainly. 

47.  I  think  not  At  the  last  examination  everything  relating  to  the  bankrupt's  conduct  is 
known. 

48.  None. 

49.  Yes. 

50.  I  believe  a  fiat  is  more  advantageous. 

51.  I  cannot  say. 

52.  I  suppose  so. 

53.  I  see  no  reason  for  giving  such  power. 

54.  I  think  a  per  centage  the  more  desirable. 

55.  Out  of  each  estate. 

56.  Yes. 

57.  No. 

58.  I  have  had  no  experience  in  these  matters. 

59.  I  think  the  most  important  and  desirable  alteration  is  the  proposed  measure  of  noakiog 
the  adjudication  final ;  and  I  woukl  also  make  all  persons^  and  not  merely  traders,  liable  to 
the  bankrupt  law. 

60.  I  think  this  plan  excellent. 

61.1  think  not ;  but  that  the  jurisdiction  should  be  confined  to  bankruptcy  and  insolveiaey. 

62.  I  think  this  suggestion  ought  to  be  adopted. 

63.  No. 


John  Stone,  Esq., 
Bath. 


JOHN  STONE,  Esq.,  Bath. 

My  observations  must  be  considered  as  applying  to  country  cases ;  and,  as  I  have  ever 
directed  my  attention  more  to  the  state  of  the  law  than  to  the  propriety  or  consistency  of  the 
law,  they  must  be  received  with  great  allowance. 

1.  I  think  it  would  be  more  advantageous  to  the  public  that  there  should  be  one  court  only 
for  the  administration  of  the  laws  relating  to  bankrupts  and  insolvent  debtors ;  that  there 
should  be  in  the  country  certain  districts  fixed,  to  which  five  commis^oners  should  be 
appointed ;  that  three  should,  as  at  present  in  bankruptcy,  constitute  a  court ;  that  they 
should  sit  alternately  at  different  places  within  the  district,  at  fixed  periods,  for  the  more 
convenient  administration  of  the  law ;  that  these  commissioners  should  be  paid  by  fixed 
salaries,  and  not,  as  at  present  in  cases  in  bankruptcy,  out  of  the  respective  bankrupts'  estates. 

2.  I  can  see  no  reason  why  the  estates  of  bankrupts  and  insolvent  debtors  may  not  be 
advantageously  administered  under  the  same  system  oS  law,  whatever  may  be  the  macrnitude 
of  the  former,  or  the  smallness  and  trifling  nature  of  the  latter.  In  my  opinion,  there  is  more 
positive  fraud  committed  in  the  small  cases  which  pass  through  the  Insolvent  Debtors*  Court, 
in  the  present  state  of  the  law,  than  is  generally  known  or  conceived. 

3.  I  think  both  systems  are  open  to  objection.  A  system,  savouring  of  both,  may  be 
formed  for  the  belter  protection  of  the  creditor,  as  well  as  the  honest  and  unfortunate  debtor. 
The  great  object  to  be  attained  is  to  secure,  for  equal  division  amongst  the  creditors,  the  pro- 
perty of  the  debtor,  with  as  little  delay  as  possible  after  his  known  insolvency.  In  the 
majority  of  cases  which  are  brought  before  the  Insolvent  Debtors'  Court  in  the  country,  there 
are  previous  preparations  and  concerted  arrangements,  with  a  view  to  the  taking  (as  it  is 
called)  of  the  benefit  of  the  Act.  The  insolvent,  finding  himself  in  dLBSculties,  perfects  his 
fraud  by  secreting  his  property,  or  fraudulently  disp<^ing  of  it,  at  some  considerable  pmod 
before  he  gets  himself  imprisoned,  and  presents  his  petition.  The  schedule  is  then  made  to 
exhibit  such  a  deplorable  view  to  the  creoitors,  as  to  lead  them  to  abandon  aQ  thought  of  an 
opposition,  in  very  many  cases,  where  frauds  have  undoubtedly  been  committed,  from  a  con- 
viction that  it  would  only  lead  to  further  loss  in  the  expenses  attending  such  opposition.  The 
debtor  is  then  discharged — and  almost  immediately  commences  in  business  in  a  style  which 
can  leave  no  doubt  in  the  minds  of  his  injured  creditors,  of  the  frauds  which  have  been  suc- 
cessfully committed.  In  some  cases  an  opposition  is  made,  and  with  apparent  success ;  the 
petition  is  dismissed,  and  the  debtor  remanded  to  prison.  Within  an  hour  he  is  set  at  liberty 
by  the  friendly  creditor  by  whom  he  was  arrested,  for  the  purpose  of  enabUng  him  to  petition 
for  the  benefits  of  the  Act ;  the  creditor  is  then  laughed  at  for  his  loss,  occasioned  by  his  appa- 
rently successful,  but  in  reality  fruitless,  opposition.  The  system  pursued  in  bankruptcy  in 
the  country  is  equally  objectionable.  In  the  majority  of  cases  the  act  of  bankruptcy,  as  well 
as  the  fiat,  is,  I  think,  concerted ;  previously  to  which  the  bankrupt  has  taken  care  to  protect 
his  friends  by  fraudulent  preferences,  or  to  secure  his  property  by  concealing  it,  or  making  it 
over  for  his  own  benefit,  and  this  at  a  period  too  remote  to  excite  suspicion,  or,  at  all  events, 
to  afford  a  reasonable  expectation  of  detection.  The  grand  question  is,  how  are  these  con- 
trivances and  frauds  to  be  prevented  or  remedied  ?     I  think  they  may  be  by  the  creation  of 
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the  court  which  I  have  suggested  in  my  first  answer,  and  giving  power  to  any  creditor  to  5®^*J?*  ^^fr^ 
apply  at  any  time  to  that  conrt,  and,  by  making  an  affidavit  of  his  debt,  or  giving  such  other  jJ^^^^^eCom- 
proof  of  his  debt  as  may  be  determined  on,  such  court  may  require  the  debtor  to  appear  and  missioners. 

give  security  for  the  debt,  or,  by  reasonable  evidence,  to  satisfy  the  court  of  his  solvency ;  and,  

on  his  failing  to  do  either,  power  may  be  given  to  such  court  to  assign  all  the  estate  and    "^^^  ?^nf*  ^*^'* 
effects  of  such  debtor  to  a  public  assignee  of  such  court  for  equal  division  amongst  his  credi-  Batn. 

tors ;  and  power  should  be  given  to  that  court,  after  a  final  dividend  should  have  been  declared 
or  ascertained,  to  discharge  such  debtor  from  all  his  debts,  or  to  continue  his  liability  to  all 
or  any  part  of  the  same  debts,  as  ihe  court  in  its  discretion  may  think  proper  to  orSer;  so 
that  the  honest  and  unfortunate  debtor  may  be  wholly  discharged  from  his  debts,  and  the 
fraudulent  or  suspected  debtor  left  liable  to  pay  the  balance,  or  a  proportionate  part  thereof^ 
as  the  court,  on  a  view  of  all  the  circumstances,  may  think  proper  to  order. 

4.  I  have  attended  the  Insolvent  Debtors*  Courts  in  Bristol,  Bath,  and  Wells  for  the  last 
seven  or  eight  years,  and  have  been  engaged  in  most  of  the  cases  in  which  counsel  have  been 
retained. 

5.  In  my  judgment  and  belief,  the  majority  of  the  cases  which  have  come  before  the  Insol- 
vent Debtors*  Court  in  the  places  I  have  attended,  have  produced  a  very  trifling  or  no  dividend 
whatever,  and  would  not  have  produced  a  dividend  if  the  party  had  been  made  a  bankrupt. 
I  think,  without  some  more  prompt  and  decisive  course  of  proceeding  to  get  at  the  estate  and 
effects  of  the  debtor,  such  as  I  have  suggested,  especially  in  small  cases,  the  creditor  cannot 
be  protected  effectually  from  the  frauds  of  the  dishonest  debtor. 

6.  I  am  not  aware  of  any  case  in  bankruptcy  in  which  I  think  a  better  dividend  would  have 
been  got  if  the  party  had  passed  through  the  Insolvent  Debtors'  Court. 

7.  There  are  some  cases  which  have  come  under  my  knowledge  (though  not  many)  in  which 
the  insolvent  has  diminished  his  property  to  the  prejudice  of  a  dividend,  between  the  time  of 
his  going  to  prison  and  the  time  of  his  petitioning  the  Insolvent  Debtors'  Court;  but  in  most 
cases  the  frauds  are  committed,  and  the  dividend  diminished,  or  the  estate  exhausted  or  dis- 
posed of,  before  the  party  gets  into  gaol ;  and  I  think  the  cases  are  very  rare  in  which  a  party 
does  not  get  in  by  collusion,  and  with  the  aid  of  a  friendly  creditor — or  after  sufficient  time  for 
preparation  to  evade  the  discovery  of  a  secretion  of  property,  or  a  fraudulent  disposition  of  it, 
even  when  the  imprisonment  is  effected  by  a  hostile  creditor. 

8.  In  the  majority  of  cases  which  have  come  under  my  knowledge,  the  adjudication  has 
not  been  at  any  considerable  period  after  the  act  of  bankruptcy,  and,  consequently,  the  pro- 
perty could  not  have  been  diminished  to  the  prejudice  of  a  dividend  between  the  act  of  bank- 
ruptcy and  the  adjudication.  In  my  opinion,  as  I  have  before  stated,  the  act  of  bankruptcy,  as 
well  as  the  fiat,  is  concerted  in  most  cases,  and  shortly  before  the  issuing  of  the  fiat  The 
bankrupt's  solicitor  is  also  generally  the  solicitor  to  the  assignees,  as  it  is  considered  (unless 
in  heavy  cases,  where  there  are  adverse  creditors)  unfair  in  practice  to  take  the  case  and  pro- 
ceedings out  of  the  hands  of  the  solicitor  to  the  fiat ;  so  that  in  most  cases  the  bankrupt's  own 
soUdtor  has  the  management  of  the  estate,  from  which  various  objectionable  consequences 
may,  and  frequently  do,  arise. 

9.  I  am  of  opinion  that  a  man's  inability  to  give  security  for  his  debts,  whether  he  be  a 
trader  or  not,  or  to  satisfy  the  court  of  his  solvency,  as  explained  in  my  answer  to  Question  3, 
should  be  sufficient  to  justify  the  court's  assigning  his  estate  and  effects  for  the  general  benefit 
of  his  creditors,  and  that  the  court  should  have  the  power  of  so  doing,  precisely  the  same  as 
if  he  had  committed  an  act  of  bankruptcy,  and  had  been  adjudged  bankrupt,  under  the  pre- 
sent system,  and  with  such  all  oration  1  do  not  think  any  additional  act  of  bankruptcy  can  be 
advantageously  added  to  those  now  established  by  law. 

10.  I  think  it  would  be  desirable  to  allow  a  person  to  be  examined  to  prove,  but  not  U) 
disprove,  his  own  act  of  bankruptcy,  and  for  that  purpose  the  proof  should  be  purely  volun- 
tary on  the  part  of  the  bankrupt. 

11.  I  have  had  no  opportunity  of  judging  of  the  effect  of  the  statute  of  2  and  3  Victoria, 
c.  29,  no  case  having  occurred  within  my  knowledge  or  practice  in  which  the  provisions  of 
that  statute  have  been  made  available,  or  at  all  acted  on  ;  I  would,  however,  most  respectfully 
suggest  that  where  so  great  a  protection  is  given  to  purchasers,  and  persons  dealing  with  a 
bankrupt,  even  bond  fide,  where  the  necessity  for  all  care  and  caution  is,  to  a  very  great 
extent,  removed,  too  much  facility  is  perhaps  given  to  a  bankrupt  fraudulently,  on  his  part, 
to  dispose  of  his  property,  or  so  to  deal  with  it,  as  to  prevent  its  equal  distribution  amongst 
his  creditors.  In  illustration  of  my  views,  I  would  refer  to  the  case  of  Baxter  v,  Pritchard, 
1  Adolp.  and  Ellis,  p.  456,  as  exhibiting  the  present  objectionable  state  of  the  law. 

12.  I  think  they  do,  as  I  have  before  stated. 

13.  I  think  it  would,  subject  to  the  same  power  in  the  court  to  continue  his  liability,  as 
suggested  m  Answer  3. 

14.  I  think  such  a  person  should  be  entitled  to  make  his  application  to  the  court,  and  if 
his  debts  should  appear  to  such  court  to  have  been  contracted  fairly,  and  his  destitute  con- 
dition in  no  way  attributable  to  his  own  misconduct,  it  should  have  the  power  to  discharge 
him  wholly  from  his  debts,  or  to  continue  his  liabihty  as  to  such  part  or  proportion  thereof, 
as  in  its  discretion  it  may  think  proper  to  direct 

15.  My  last  answer,  and  the  powers  which  I  have  suggested  should  be  given  to  the  court, 
will  be  an  answer  to  this  question. 

16*  I  think  the  order  of  the  judge  should  be  grantable  on  the  affidavit  of  the  creditor 
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showing  that  he  had  probable  cause  for  believing  that  the  debtor  was  about  to  abscond,  or  oa 
showing  that  he  had  reasonable  cause  for  belieying  that  the  debtor  was  possessed  of  property 
which  he  had  secreted,  setting  forth  satisfactorily  the  grounds  of  such  belirf. 

17.  I  am  not  aware  of  any ;  but  I  answer  this  question  subject  to  my  observations  in  answer 
to  the  subsequent  queries. 

18.  I  think  many  debtors  who  are  able  to  pay  would  be  induced  to  pay  on  demand,  if  they 
knew  that  a  refusal  to  pay  may  be  followed  by  an  arrest ;  and  I  think  there  are  many  debtors 
who  are  able  to  pay  who  would  not  pay  on  demand,  if  their  persons  were  free  from  arrest. 

19.  My  answer  to  the  last  question  is,  in  part,  an  answer  to  this ;  and  I  also  think  more 
caution  would  be  observed  in  contracting  debts,  and  that  many  persons  would  refrain  from 
contracting  debts,  if  they  knew  that  they  were  liable  to  be  arrested  for  their  non-payment  on 
demand. 

20, 21, 22.  I  am  not  practically  acquainted  with  courts  of  request. — ^but  I  think  the  principle 
upon  which  the  law  is  administered  in  these  courts  highly  objectionable,  both  in  regard  to  the 
mode  of  deciding  disputed  claims,  and  in  eflecting  their  recovery  when  established. 

23.  I  think  such  a  power  should  be  given  to  the  court,  which  I  have  suggested  as  advisable 
to  be  established,  in  my  answers  to  Questions  No.  1  and  3. 

24.  I  think  the  debtor  shoidd  be  obliged  to  satisfy  the  court  that  his  conduct  has  been 
proper,  and  that  the  creditor  may,  if  he  can,  show  the  contrary. 

25.  I  am  of  opinion  that  the  abolition  of  arrest  on  mesne  process  has  not,  in  the  present 
state  of  the  law,  been  beneficial  to  creditors,  but,  on  the  contrary,  exceedingly  prejudicial. 

26.  I  think  many  persons  have  contracted  debts  without  a  reasonable  probability  of  paying 
them,  which  they  would  not  have  contracted  if  they  had  been  liable  to  arrest  on  mesne  pro- 
cess, and  I  think  in  a  general  point  of  view  no  substantial  benefit  has  resulted  to  the  debtor 
from  the  abolition  of  that  law. 

27.  My  observations  are  not  formed  on  experience  in  any  particular  dealings  or  business, 
but  on  a  general  view  and  belief  of  the  influence  which  a  liability  to  arrest  would  have  on  the 
generality  of  persons. 

28.  It  is  in  my  opinion  highly  advantageous,  if  not  actually  essential,  to  the  due  adminis- 
tration of  justice  that  power  should  be  given  lo  the  presiding  individual  or  individuals  to 
repress  contempts  of  court  in  a  summary  way  by  fine  or  imprisonment,  and  that  full  power 
should  be  given  to  the  court,  whether  it  be  composed  of  a  single  individual  or  more,  to  enforce 
its  orders,  if  not  appealed  against. 

29.  I  cannot  discover  the  slightest  advantage  to  the  public  in  requiring  the  fiat  or  authority 
of  the  Lord  Chancellor,  to  authorize  the  creditor  to  prosecute  his  complaint 

30.  In  my  opinion  it  would  be  more  advantageous,  because  it  would  be  more  expeditious, 
and  less  expensive,  that  the  proceedings  should  originate  in  the  court  which  is  to  adjudicate 
on  the  matter. 

31.  I  think  it  would,  subject  to  appeal. 

32.  I  think  it  should  be  left  to  the  discretion  of  the  court,  either  to  require  the  appellant  to 
give  security  for  the  performance  of  the  judgment  if  affirmed,  and  for  the  costs  or  not,  as  the 
circumstances  may  appear  to  warrant,  and  not  to  subject  the  appellant  to  that  liabihty  as  a 
matter  of  course,  which  might  in  many  cases  operate  as  a  positive  denial  of  justice. 

33.  Although  the  proceeding  to  make  a  trader  a  bankrupt  is  an  ex  parte  proceeding,  and 
in  some  respects  objectionable,  I  do  not  think  any  alteration  can  safely  be  made  in  the  law  in 
that  respect,  without  opening  the  door  of  fraud  very  widely  to  the  dishonest  debtor,  and 
increasing  the  facility  of  his  fraudulently  making  away  with  or  secreting  his  estate  and  efiects. 

34.  I  think  there  should  be  an  increased  caution  in  the  issuing  of  fiats — especially  if  the 
proceedings  are  to  originate  in  the  court  which  is  to  adjudicate  on  the  bankruptcy.  I  think 
there  should  be  an  affidavit  of  the  debt  and  of  the  trading,  and  I  think  the  particular  act  of 
bankniptcy  should  be  deposed  to  before  any  fiat  should  be  issued.  I  know  that  in  some  cases 
there  is  a  difficulty  in  getting  sufficient  proof  of  an  act  of  bankruptcy — adverse  witnesses  are 
summoned — and  by  a  compulsory  examination,  an  act  of  bankruptcy  is  brought  to  light. 
These  are  cases  of  speculation  in  which  I  think  the  trader  should  be  better  protected.  A  fiat 
should  not  issue  until  the  court  has  been  satisfied  by  reasonable  evidence  of  the  debt,  trading, 
and  some  act  of  bankruptcy — especially  if  a  court  were  established  with  the  powers  which  I 
have  before  suggested. 

35.  36.  I  think  the  92  and  93  s.  of  6  Geo.  IV.,  and  the  17  s.  of  1  and  2  Will.  IV.  c.  56, 
affi^rd  a  sufficient  protection  against  any  stale  proceeding  by  the  banknipt  to  dispute  the 
validity  of  his  bankruptcy,  and  also  a  sufficient  protection  from  such  a  proceeding  by  any  per- 
son indebted  to  the  bankrupt's  estate,  and  I  think  it  desirable  to  extend  this  protection  to  all 
cases  and  persons  after  a  limited  period,  although  there  certainly  may  be  some  objections 
urged  against  it. 

37,  38.  In  order  to  prevent  delay  in  the  prosecution  of  claims  against  assignees,  I  think 
after  a  limited  period  no  proof  should  be  required  at  the  trial  or  hearing,  of  the  petitioning 
creditor's  debt,  trading  or  act  of  bankruptcy,  nor  even  the  required  notice  be  given  as  now 
under  the  90  and  91  s.  of  6  Geo.  IV.  c.  16,  unless  the  declaration  be  delivered  or  bill  filed 
within  a  certain  period  after  the  adjudication  be  advertised,  or  cause  of  action  or  suit  accrued 
against  such  assignee. 

39.  I  think  the  consent  of  creditors  to  the  certificate  should  not  be  necessary  in  any  case. 
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40.  I  think  not ;  but  I  think  the  court  should  have  power  to  continue  the  liability  of  a  bank-  Returns  to  the 
mpt  to  a  certain  portion  of  his  debts.     This  is  the  only  way  in  which  suspected  bankrupts  can  Questions  circu- 
be  justly  dealt  with,  and  the  creditors'  interest  best  consulted.     The  amount  must  be  in  the  ^I^^J^^l"**  ^°™** 
discretion  of  the  court.  

41.  I  think  it  has  in  some  cases  occasioned  much  expense  to  the  bankrupt,  and  although  I  John  Stone,  Esq., 
have  no  positive  knowledge  of  the  fact,  I  have  heard  that  bankrupts,  or  their  friends,  nave  nzxn. 
been  known  secretly  to  purchase  the  signature  of  creditors  to  the  certificate. 

42.  I  think  the  consent  of  creditors  should  not  be  required  at  all. 

43.  I  think  the  creditors  or  any  creditor  should  be  heard  by  the  court  against  its  signing 
the  certificate,  or,  in  other  words,  against  its  discharging  the  bankrupt  from  the  whole  of  his 
debts. 

44.  45.  I  think  in  most  cases  there  would  be  an  opposition  by  some  of  the  creditors  to  the 
court's  wholly  discharging  a  bankrupt  from  his  debts ;  some  real  or,  at  all  events,  some 
imaginary  grounds  of  opposition  would  be  urged  in  almost  every  case. 

46.  I  think  the  whole  conduct  of  the  bankrupt  should  be  liable  to  be  opened  to  the  con- 
sideration of  the  court,  but  I  think  the  court  should  be  guided  in  its  decision  not  so  much  by 
the  misconduct  of  the  bankrupt  in  contracting  his  debts,  and  in  the  actual  disposition  of  his 
property,  as  on  the  supposition  a  fair  suspicion  of  his  having  secreted  his  property,  or  clan- 
destinely made  it  over  for  his  own  future  benefit.  I  think  the  power  should  not  be  to  punish 
for  misconduct  which  cannot  be  repaired,  but  for  suspected  frauds  which  may  be. 

47, 48.  I  think  the  certificate,  or  rather  the  entire  or  partial  discharge  of  the  bankrupt, 
should  not  take  place  till  a  correct  estimate  of  the  dividend  can  be  formed,  and  then  that 
should  be  left  to  the  consideration  and  discretion  of  the  court. 

49.  I  think  it  may  be ;  but  the  continuing  of  his  liability  to  all  or  a  certain  portion  of  his 
debts  would  have  a  much  better  eflFect  than  imprisonment. 

60.  I  think  the  estate  would  be  better  administered  under  a  fiat  in  bankruptcy. 

51.  I  think  trust  deeds  are  more  resorted  to  than  formerly,  and  I  think  the  curtailing  of     » 
the  costs  and  the  taxation  of  the  solicitor's  bills  by  fixed,  and  consequently  independent,  com- 
missioners is  one  of  the  causes. 

52.  I  think  many  creditors  are  induced  to  forego  the  advantages  of  a  bankruptcy,  and  to 
prefer  a  trust  deed,  from  a  belief  that  the  expenses  of  the  latter  will  much  exceed  that  of  the 
former,  and  which  probably  is  the  case ;  where  there  is  no  suspicion  of  fraud,  perhaps  trust 
deeds  may  be  beneficially  resorted  to  by  creditors. 

53.  I  think  the  court  should  not  recognise  or  at  all  interfere  with  trust  deeds ;  if  the  parties 
(debtor  and  creditors)  should  think  it  best  to  resort  to  them,  the  whole  matter  should  be  left 
to  their  own  private  arrangement. 

.  54.  My  observations  are  confined  to  country  cases.  I  have  before  stated  that  I  think  the 
commissioners  should  be  paid  by  fixed  salaries,  and  any  ofiicers  of  the  court  should  also  be 
paid  by  fixed  salaries ;  the  costs  of  the  solicitor  for  prosecuting  the  fiat  should  be  taxed  by 
the  commissioners,  and  paid  out  of  each  estate. 

55.  I  think  in  the  country  there  should  be  official  assignees,  who  should  be  paid  out  of  each 
estate.  I  think  there  should  be  one  assignee  to  be  appointed  by  the  creditors,  and  joined  with 
the  official  assignee,  if  required  by  the  creditors. 

56.  I  think  he  should  have  some  protection,  but  not  to  the  extent  suggested  in  this 
question. 

57.  I  have  had  experience  in  the  working  of  fiats  of  bankruptcy  in  the  country,  both  as  a 
commissioner  and  as  counsel,  sometimes  for  the  assignees,  and  sometimes  for  the  bankrupt, 
and  occasionally  for  witnesses. 

58.  59.  I  think  most  of  the  objections  noticed  in  this  question  exist,  and  I  think  they  would 
be  all  removed  by  the  creation  of  a  court  such  as  I  have  suggested,  if  filled  with  commissioners 
of  great  practical  experience  and  undoubted  competency. 

uO.  I  had  written  my  answers  to  the  various  preceding  questions  before  I  had  read  these 
suggestions.  This  {the  decisions  being  subject  to  appeal)  I  had  omitted  to  suggest,  but  it 
would  of  course  have  suggested  itself  to  the  mind  of  any  one  engaged  in  constructing  the 
machinery  of  the  country  courts;  as  would  many  other  important  and  useful  provisions  not 
specifically  referred  to  on  the  present  occasion.  I  think  the  proceedings  should  for  some 
period  be  kept  in  the  country  for  more  easy  access  md  reference. 

61.  I  think  they  might. 

62.  63.  I  do  not  think  this  plan  would  succeed.  There  should  be  a  court  constantly,  or  at 
very  short  intervals,  sitting  in  various  parts  of  different  districts.  The  great  object  to  be 
attained  is  (as  I  have  before  stated)  expedition  in  getting  at  the  bankrupt's  or  insolvent 
debtor's  property  for  distribution — and  ind  istributing  the  same,  llie  expense  of  taking  wit- 
nesses to  London  to  prove  the  trading,  act  of  bankruptcy,  and  petitioning  creditor's  debt, 
independently  of  the  consequent  delay,  furnishes  an  insurmountable  objection  to  this  plan,  and 
I  think  it  would  be  quite  impossible  to  administer  the  law,  or  any  important  part  of  it,  effectu- 
ally by  a  judge  on  circuit ;  there  should  be  access  at  all  times  to  the  tribunal,  and  its  powers 
should  be  liable  to  be  called  into  action  at  Very  short  intervals ;  besides,  creditors  are  more 
satisfied  when  they  are  eye-witnesses  of  the  proceedings  in  which  their  interests  are  concerned. 
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GEORGE  SPENCE,  Esq.,  Barrister  at  Law. 

Her  Majesty's  Commissioners  having  done  me  the  honour  to  send  to  me  a  copy  of  the 
questions  proposed  by  them,  I  have  given  them  the  best  consideration  in  my  power,  and  have 
stated  the  result.  I  have  confined  my  answers  to  the  28th — and  the  60th  to  the  63d — as  those 
upon  which  my  own  observation  and  experience  have  enabled  me  more  particularly  to  form 
an  opinion. 

28.  As  to  so  much  of  this  question  as  relates  to  the  power  of  repressing  contempts  of  court 
in  a  summary  way  by  fine  and  imprisonment,  I  entertain  a  very  strong  opinion  that  it  ought 
not  to  be  given  to  any  single  judge  or  commissioner,  as  proposed  in  this  query.  "  This  is  an 
important  power,'*  as  observed  by  Lord  Abinger,  in  the  King  v.  Faulkner,  "  the  exercise  of 
which  is  always  attended  with  considerable  nicety  and  sometimes  with  great  difliculty  and 
delicacy."  Cfn  reading  the  reports  of  that  case  in  2  Mont,  and  Ayrton,  and  2  Croropton, 
Meeson  and  Roscoe,  I  think  it  is  plain  that  the  judges  not  only  considered  that  the  power  of 
fine  and  imprisonment  was  not  conferred  upon  the  commissioners  acting  singly,  but  that  it 
onght  not  to  be  conferred  on  them.  The  Act  1  and  2  Will.  IV.  c.  56,  s.  25,  appears  to  me 
to  show  that  such  also  was  the  opinion  of  the  Legislature — even  a  m\^e  judge  sitting  alone  is 
declared  not  to  have  the  power.  At  all  events,  such  a  power  could  not,  in  my  opinion,  safely 
be  intrusted  to  any  commissioner  sitting  alone,  without  giving  the  subject  the  right  of  appeal 
to  the  superior  tribunal ;  but  such  right  of  appeal  seems  to  be  inconsistent  with  the  nature  of 
the  power  adverted  to,  "  the  essence  of  giving  such  power  being,"  as  Mr.  Baron  Alderson 
observes,  "  that  it  should  be  exercised  at  the  discretion  of  the  judge."  But  supposing  the 
power  were  conferred  on  the  commissioners  when  sitting  alone,  with  the  right  of  appeal,  this 
would,  in  my  opinion,  be  at  least  equally  mischievous,  as  it  would  tend  to  produce  angry  con- 
tentions and  litigation  on  collateral  points  (of  itself  a  serious  evil)  and  the  reversal  of  any  order 
of  fine  or  commitment  would,  I  think,  tend  to  disparage  the  commissioner  in  the  eyes  of  the 
public  infinitely  more  than  any  insolence  he  might  be  subjected  to.  The  Masters  of  the 
Court  of  Chancery  have  no  such  power,  nor  indeed,  as  I  gather  from  the  report  of  the  King 
r.  Faulkner,  have  the  judges  of  the  supreme  courts  of  common  law  in  chambers.  I  thinK 
that  for  their  own  sakes  no  such  power  ought  to  be  conferred  on  the  commissioners. 

60.  I  am  of  opinion  that  the  Court  of  Review  ought  not  to  be  continued  as  a  separate  court 
for  bankruptcy.  The  existence  of  such  a  separate  court  for  the  determination  of  ordinary 
questions  of  law  and  equity  being,  in  my  mind,  objectionable  in  principle. 

Putting  aside  those  questions  which  arise  as  to  the  adjudication  to  which  many  of  the  pre- 
ceding queries  are  addressed,  and  as  to  which,  from  my  want  of  experience  as  to  this  part  of 
the  administration  of  bankrupt  law,  I  do  not  feel  competent  to  give  any  useful  opinion,  I 
would  observe  that  the  questions  of  law  and  of  equity  that  arise  in  bankmptcy  are  frequently  of 
great  nicety  and  moment,  and  are  not  peculiar  to  bankruptcy  and  insolvency  ;  however  such 
questions  may  arise,  whether  in  bankruptcy  or  before  the  ordinary  tribunals,  every  one  will 
sulmit  that  they  ought  to  be  decided  according  to  the  same  settled  principles,  and  that  care 
should  be  taken  to  secure  uniformity  of  decision.  It  appears  to  me,  that  for  the  sake  of  such 
uniformity  of  decision,  and  for  securing  the  highest  degree  of  certainty  the  subject  is  capable 
of  (and  in  bankruptcy  this  is  perhaps  of  greater  importance  than  in  any  other  department  of 
jurisprudence)  these  questions  should,  if  possible,  be  brought  for  decision  before  judges  the 
most  conversant  with  such  matters  and  of  the  greatest  reputation  in  tlie  profession.  Such 
judges  can  only  be  found  in  the  superior  courts.  Besides,  it  appears  to  me  that  however  great 
may  be  the  talents  and  acquirements  of  any  judge,  his  judicial  competency  can  only  be  kept 
up  by  almost  daily  exercise  in  the  discussion  of  legal  questions,  and  that  such  discussions,  to 
have  their  due  eflfect,  must  be  conducted  by  the  most  distinguished  members  of  the  bar.  In 
my  opinion  the  Court  of  Review  never  can,  under  any  modifications,  permanently  secure  to 
itself  these  advantages.  Besides,  I  very  much  doubt  whether  any  judges,  however  com- 
petent, can  be  trusted  to  decide  legal  questions  without  the  greatest  fiicihty  of  appeal  to  the 
highest,  or  one  of  the  highest  tribunals,  being  afforded  to  the  suitors.  The  Court  of  Review 
appears  to  have  been  constituted  on  a  different  principle.  It  is  itself  treated  as  a  court  of 
appeal,  and  the  checks  arising  from  the  court  being  composed  of  more  than  one  judge,  seem 
to  have  been  considered  as  rendering  facility  of  appeal  to  any  higher  tribunal  as  unnecessary. 
I  cannot  think  that  this  is  a  prmciple  that  can  be  safely  acted  upon  as  regards  any  inferior 
court,  and  I  doubt  whether  this  objection  could  be  satisfactorily  obviated  as  regards  the  Court 
of  Review — if  it  could  the  other  objections  would  remain. 

Most  of  the  objections  to  the  existence  of  the  Court  of  Review  as  a  separate  tribunal  apply 
with  redoubled  force  against  the  proposed  transfer  of  the  jurisdiction  to  conmiissioners,  how- 
ever usefully  and  meritoriously  they  may  have  performed  their  duties  as  conmiissioners.  The 
extinction  of  the  commissioners  as  commissioners  would,  I  think,  be  a  serious  evil,  llie  neces- 
sary consequence  would  be  the  deputing  of  their  ministerial  duties,  which  are  of  the  high^t 
importance  to  the  suitors,  to  other  functionaries,  probably  of  an  inferior  class.  To  turn  the 
conomissioners  into  judges,  as  proposed,  appears  to  me  to  be  liable  to  insuperable  objections. 
Commissioners  sitting  in  Basinghall-street,  whether  as  commissioners  or  as  judges,  are  neces- 
sarily, to  a  great  extent  at  least,  secluded  from  the  profession.  They  never  can  visit  the 
courts ;  they  can  only  be  made  acquainted  with  what  is  passing  in  the  courts  from  the  printed 
reports.  The  extent  of  their  legal  knowledge,  therefore,  will  probably  always  be  below  that  of 
the  greater  part  of  the  members  of  the  bar  in  full  practice  in  the  courts ;  and  as  to  the  assist* 
ance  to  be  derived  from  the  bar,  an  advantage  which  the  Court  of  Review  secures  to  itself. 
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thottgh  imperfectly,  by  sitting  in  the  oeighbaurfaood  of  the  superior  courts^  it  is  obvious  that  no  Returns  tx>  th» 
nan  of  extensive  practice  and  considerable  attainment  could  or  would  attend  the  courts  of  he  Qaestmaeifen- 
commissioners  silting  in  Basinghall-street,  or  elsewhere,  by  whatever  name  they  might  be  Jate4bytlifc€oi»- 
designated*     I  fear  also  that  the  judges  of  courts  so  constituted,  whatever  their  talents  or  _. 

learning,  whether  sitting  alone  or  in  subdivision- courts,  would  not  command  that  respect  Gu  SpeiM^  Esq. 
which  is  so  essential  to  tne  due  administration  of  justice  in  any  tribunal  intrusted  with  the 
decision  of  important  questions  of  law  and  equity.  Appeals  would  therefore,  in  all  proba- 
bility, be  numerous,  unless  the  facility  of  appeal  were  restricted,  which,  in  such  a  tribunal, 
would,  I  think,  be  highly  mischievous;  and  no  appeal,  excepting  to  one  of  the  superior  tribu- 
nals, would,  I  think,  be  satisfactory  or  expedient.  It  appears  to  me,  that  to  adopt  the  pro- 
posed plan  would  be  to  set  up  another  Court  of  Review  under  a  different  name,  with  all  the 
objections  attending  the  present  one  greatly  increased.  Indeed  I  am  unable  to  imagine  any 
system  having  for  its  basis  the  converting  the  commissioners  into  judges  of  first  instance  and 
of  appeal,  that  would  not  be  attended  with  greater  evils  than  those  which  are  imputed  to  the 
existing  state  of  things. 

61.  I  have  stated  these  objections  as  applying  to  the  proposed  establishment  of  London 
judicial  commissioi^rs  or  judges  in  bankruptcy.  To  country  bankrupt  judges  some  of  them 
would  apply  with  greater  force.  To  make  the  London  commissioners  or  judges  judges  of 
appeal  from  country  judges  would,  I  think,  be  anything  but  expedient  or  satisfactory.  The 
country  judge  might  yield,  but  I  suspect  would  seldom  acquiesce  in  the  reversal  of  his  de- 
cisions by  such  a  court  of  appeal — how  much  less  would  the  suitor  be  inclined  to  do  so? 
However,  that  masters  or  commissioners  might  with  the  greatest  advantage  to  the  public  be 
established  in  the  country  for  the  performance  of  the  duties  of  masters,  and  lunatic  and  bank- 
rupt commissioners  and  examiners,  and  other  duties  now  performed  by  special  commissioners, 
I  have  not  the  slightest  doubt — possibly  also  for  the  performance  of  many  of  ihe  duties  of  insol- 
vent commissioners — and  ample  powers  might  perhaps  be  safely  and  beneficially  given  to  such 
commissioners  if  an  immediate  appeal  were  given  to  one  of  the  superior  courts,  and  such  court 
were  able  speedily  to  dispose  of  such  appeals.  However,  to  the  proper  working  of  such  a  plan 
it  is,  I  think,  essential  that  these  commissioners  should  not  be  constituted  as  a  court  of  them- 
selves, but  should  be  merely  ministerial  oflScers  of  the  superior  courts  at  Westminster. 

62,  63.  On  the  best  consideration  that  I  can  give  to  the  subject,  ray  opinion  is  that  the 
decision  of  all  questions  of  law  and  of  equity  arising  in  bankruptcy  should  be  brought  back  to 
the  Courts  of  Equity — including  the  Equity  Court  of  the  Exchequer,  if  such  a  court  should  be 
established — so  that  such  courts  should  have  vested  in  them  the  same  jurisdiction  as  was 
exercised  by  the  Lord  Chancellor  and  Vice-Chancellor  before  the  Court  of  Bankruptcy  was 
established,  with  such  modifications  as  the  judges  of  those  courts  might  determine  upon.  The 
fact  of  bankruptcy  or  insolvency  being  once  ascertained,  there  appears  to  be  no  valid  reason 
why  the  administration  of  the  bankrupt's  or  insolvent's  estate,  which  is  governed  by  the  gene- 
ral rules  of  law  and  equity,  should  not  be  submitted  to  those  tribunals  which  have  jurisdic- 
tion over  all  other  noatters  of  a  similar  nature,  as  the  administration  of  the  estates  of  testators 
and  intestates,  the  carrying  into  effect  the  provisions  of  trust-deeds,  and  the  winding  up  part- 
nership concerns. 

It  has  been  sometimes  objected  to  the  establishment  of  an  efiicient  Equity  Court  in  the 
Exchequer,  that  there  would  not  for  a  time  be  sufficient  equity  business  to  occupy  the  judge. 
In  the  first  instance,  therefore,  the  bankruptcy  business  might,  by  arrangement  amongst  me 
judges,  be  transferred  to  that  court,  subject,  however,  to  such  regulations  for  the  future  as  all 
the  equity  judges  should  ordain.  This  proposal,  however,  is  made  on  the  supposition  that 
a  sufficient  number  of  equity  judges  shall  be  appointed  to  enable  them  to  dispose  of  matters 
in  bankruptcy  as  well  as  in  equity  with  reasonable  despatch.  If  it  shoidd  be  found  that 
matters  in  bankruptcy  called  for  greater  despatch  than  could  be  reasonably  required  for  the 
general  business,  the  judges  might  possibly  set  apart  a  certain  portion  of  time  for  such  business 
exclusively,  and  if,  as  would  probably  be  the  case,  it  should  be  found  necessary  or  expedient 
to  establish  some  other  mode  of  obtaining  evidence  than  by  means  of  affidavits,  that  might  be 
left  to  the  judges  of  the  Courts  of  Equity,  whose  experience  will  have  enabled  them  to  suggest 
all  such  improvements  as  can  usefully  and  properly  be  introduced  in  regard  to  evidence  not 
only  in  bankruptcy  but  in  suits  in  equity. 


EDWARD  E.  DEACON,  Esq.,  Barrister  at  Law. 

1,  2,  3.  I  think  it  would  be  very  advantageous,  that  there  should  be  one  court  for  the  ad-  g.  E.  Deacon,  Esq. 
ministration  of  the  law  of  bankruptcy  and  insolvency — the  estates  of  bankrupts  being  adminis- 
tered under  the  present  system  of  law,  or  some  slight  modification  thereof  applicable  to 
them — and  the  estates  of  insolvents  under  the  system  (or  some  modification  thereof  practised 
in  the  Insolvent  Debtors'  Court.  The  grounds  of  my  opinion  are,  that  the  foundation  of  the 
law,  both  of  bankruptcy  and  insolvency,  bein^  essentially  the  same — the  cessio  bonorum — both 
branches  of  the  law^  might  be  more  beneficiauy  administered  in  the  same  court;  and  that  the 
Court  of  Review  has  not  business  sufficient  to  occupy  its  attention.  The  court  might  sit 
alternate  days,  or  weeks,  for  the  disposal  of  bankrupt  or  insolvent  cases,  as  the  Court  of  King's 
Bench,  in  the  exercise  of  its  criminal  and  civil  jurisdiction,  takes  alternately  the  crotvn  and 
special  papers. 

5,  6.  I  cannot  refer  to  cases ;  but  there  is  no  doubt  that  a  better  dividend  is  obtained  from 
a  bankrupt's  estate,  than  from  that  of  an  insolvent  debtor;  in  the  one  case  the  law  takes  pos- 
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Returns  to  the  session  of  the  estate,  when  there  is,  in  general,  only  a  partial  loss,  or  apprehension  of  loss ; 

w*i!?  wi'Si^'**       ^"  ^^^  other  case,  the  estate  is  nearly  squandered  or  exhausted,  before  the  party  thinks  of 
mk^f^ra  "     giving  up  the  residue  to  his  creditors ;  and  he  only  does  so  then,  for  the  sake  of  recovering 

L  -  his  personal  liberty. 

E.  E.  Deaoon,  Esq.        g   There  are  many  cases  of  fraudulent  preference  occurring  in  this  interval,  and  I  fear 
many  also  of  embezzlement  and  fraudulent  concealment. 

9.  I  do  not  think  it  would. 

10.  I  think  a  trader  ought  to  be  examined  before  adjudication,  or,  at  all  events,  before  the 
advertisement  in  the  Gazette,  but  not  before  the  law  takes  a  conditional  possession  of  his 
property. 

12.  Generally,  with  their  own  consent. 

13.  I  think  it  would,  if  accompanied  with  proper  checks  against  fraud. 

14.  Certainly  not. 

15.  Not  without  proper  checks  against  fraud. 

16.  I  do  not  think  it  is  desirable  that  a  judgment  creditor  should  still  possess  that  power, 
except  by  order  of  a  judge,  upon  affidavit  of  probable  cause  for  believing  that  the  debtor  is 
about  to  abscond. 

17.  Nothing  else — except  the  hope  of  working  on  the  feelings  of  his  relations. 

18.  It  certainly  has  considerable  efiFect. 

19.  It  has,  I  think,  great  influence. 

20.  There  are  great  abuses  in  them,  which  require  to  be  remedied.  In  some,  a  decent 
person  had  sooner  pay  an  unjust  demand,  than  go  through  the  degrading  and  vexatious  pro- 
ceedings necessary  to  resist  it. 

21.  Perhaps  not.  But  the  imprisonment  should  not  be  indefinite,  but  proportioned  only 
to  the  amount  of  the  debt,  or  to  the  circumstances  uf  each  case. 

22.  I  am  not  aware  of  that  fact. 

23.  I  think  it  would  be  an  excellent  plan. 

24.  Perhaps  it  is  more  to  the  advantage  of  the  creditor,  that  the  debtor  should  show  his 
title  to  the  indulgence  of  the  court. 

25.  26.  I  have  no  means  of  judging. 

28.  I  think  that  each  commissioner  should  have  that  power — subject  to  an  appeal  to  a  Sub- 
division Court,  or  the  Court  of  Review. 

29,  30.  I  think  it  would  be  more  advantageous  that  the  proceedings  should  originate  with 
the  judge  or  commissioner  who  is  to  adjudicate  upon  the  bankruptcy. 

31.  I  do  not  think  it  desirable  that  a  commissioner  should  have  jurisdiction  to  such  an 
extent. 

32.  I  think  security  for  costs  would  be  sufficient. 

33.  It  appears  to  me  oppressive  and  unjust 

34.  I  think  this  plan  proposed  (ex  parte  application)  would  be  the  preferable  mode  of 
proceeding. 

35.  36,  37.  The  validity  of  the  fiat  I  think  ought  not  to  be  disputed  by  any  one  residing  in 
GreatBritain,  after  the  expiration  of  a  twelvemonth  from  the  adjudication,  nor  by  any  one  resid- 
ing beyond  seas,  after  two  years,  unless  on  the  ground  of  perjury  or  conspiracy  proved  by  a 
record  of  the  conviction  of  the  offenders. 

38.  I  think  that  notice  of  the  intention  to  dispute  the  bankruptcy  should  be  given,  although 
the  action  or  suit  is  commenced  within  tlie  period  specified  in  my  answer  to  the  35lh 
Question. 

39,  40.  In  ordinary  cases,  I  think  it  is  right  that  the  bankrupt's  certificate  should  not  be 
allowed,  unless  he  obtains  the  consent  of  three- fifths  in  number  and  value  of  his  creditors. 
But  the  judge  ought  to  have  a  discretionary  power  to  allow  it,  independently  of  such 
consent. 

41.  Sometimes  great  expense  and  delay. 

•     42.  See  answer  to  Question  39. 

43.  Any  creditor  who  objects  to  the  certificate  should,  of  course,  be  heard  before  the  judge 
or  commissioner ;  but  1  think  that  the  foundation  for  the  certificate  should  be  the  consent  of 
a  certain  portion  of  the  creditors,  except  under  special  circumstances  to  be  left  to  the  discre- 
tion of  the  judge. 

44,  45.  I  think  the  supineness  of  creditors  would,  in  general,  make  the  obtaining 
the  certificate  too  easy  a  thing ;  and  a  creditor  would  also  have  frequently  a  difficulty  in 
establishing  his  case  against  the  efforts  of  the  bankrupt  and  his  friends. 

46.  I  think  it  should. 

47.  The  certificate  should  always  be  withheld  until  after  the  payment  of  a  dividend,  on  a 
very  satisfactor}'  audit. 

49.  I  think  it  would  be  desirable,  that  either  a  judge,  or  the  supreme  court  in  bankruptcy, 
should  possess  that  power. 
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50.  Under  a  fiat  in  bankruptcy.  Returns  to  the 

51,  52.  I  believe  they  are,  in  order  to  save  the  expense  of  prosecuting  a  fiat.  l^^^^l  iy"*|jg  q^^. 

53.  I  think  that  the  Court  of  Bankruptcy  should  have  the  same  power  over  the  trustees  missioners 
under  these  deeds,  as  it  possesses  over  the  assignees  of  a  bankrupt's  estate.  £^  g^  Deacon,  Esq. 

54.  It  would  be  better  that  those  fees  should  be  abolished,  and  that  a  per  centage  on  all 
property  passing  through  the  court  should  be  established  instead. 

55.  Out  of  each  estate. 

56.  Not,  unless  the  judge  should  certify  that  he  has  been  guilty  of  gross  misconduct. 

58.  All  the  matters  here  specified  form,  very  frequently,  grounds  of  dissatisfaction. 

59.  See  answer  to  Question  60. 

60.  After  much  consideration,  I  must  confess  that  I  think  the  plan  proposed  would  work 
very  beneficially  in  all  its  details.  But  the  appeal  from  the  one  judge  to  the  three  in 
London,  as  well  as  from  the  three  to  the  Lord  Chancellor,  should  be  perfectly  unfettered, 
except  in  requiring  the  appellant  to  give  security  for  payment  of  the  costs  of  the  appeal. 

61.  With  very  great  convenience  and  advantage. 

62.  I  think  the  plan  of  having  local  judges  for  the  couptry  districts  would  be  infinitely 
more  beneficial  than  administering  the  law  of  bankruptcy  in  London,  with  the  aid  of  circuits. 
I1ie  adjudication  of  bankruptcy  and  the  choice  of  assignees  taking  place  in  London  when  a 
fiat  was  issued  against  a  bankrupt  who  had  traded  in  Cumberland  or  Cornwall,  would  occa- 
sion enormous  inconvenience  and  expense. 


JOHN  MILLER,  Esq.,  Barrister  at  Law. 


28.  Every  judge  in  bankruptcy,  as  well  as  elsewhere,  ought  to  have  full  powers  to  enforce  Jol^^  Miller,  Esq. 
his  orders.  But  whether  a  judge  or  commissioner  in  bankruptcy  ought  to  have  the  power  of  re- 
pressing contempts  summarily  by  fine  or  imprisonment,  or  either,  is  a  difficult  question.  So  far 
as  I  have  ever  seen,  what  are  generally  called  contempts  of  court,  are  extremely  rare,  where 
the  judge  temperately  and  eflSciently  does  his  duty.  Where  the  contempt  consists  in  not  doing 
an  act  ordered,  I  should  prefer,  in  that  case,  the  court  ordering  the  act  to  be  done  for  him,  if 
it  be  possible,  or  be  empowered  to  guard  against  its  non-feasance ;  and,  in  other  cases,  to 
represent  the  contempt  to  a  superior  jurisdiction. 

30.  I  see  no  reason  why  the  proceedings  should  not  originate  before  the  commissioner,  and 
the  Lord  Chancellor's  fiat  be  abolished. 

31.  I  do  not  feel  myself  competent  to  offer  an  opinion  upon  this  subject.  But  if  the  effect 
of  giving  larger  powers  to  the  judge  or  commissioner  would  be  to  give  him  higher  notions  of 
his  own  judicial  functions,  and  to  make  frequent  references  on  points  of  a  subordinate  or  ad- 
ministrative nature  to  inferior  oflicers  about  his  court,  I  should  decidedly  disapprove  of  it. 
I  have  always  thought  that  the  too  frequent  reference  of  matters  from  judges  to  masters 
was  one  of  the  chief  causes  of  expense  and  delay  in  courts  of  equity ;  and  unless  great  care 
were  taken,  it  appears  to  me.  that  the  change  here  contemplated  would  produce  the  same 
evil  in  bankruptcy.  It  occurs  to  me  to  be  on  every  account  desirable,  that  the  judges  or 
commissioners  by  whom  the  bulk  of  bankinipt  business  is  transacted  should  continue  to  be 
personally  administrative  as  well  as  judicial  officers. 

60.  So  far  as  I  understand  this  plan,  the  main  part  of  it  would  be  to  convert  a  certain 
number  of  co-ordinate  commissioners  into  a  substitute  for  the  present  Court  of  Review.  It  is 
not  very  apparent  that  this  would  be  productive  of  any  benefit.  If  three  commissioners 
should  sit  as  co-ordinate  judges,  three  of  their  courts  would  be  at  once  shut  up,  so  long  as 
the  co-ordinate  judges  sat :  pro  tan  to,  therefore,  a  stagnation  of  business  would  be  created,  and 
I  see  nothing  likely  to  be  done  by  joint  commissioners  which  the  Court  of  Eleview  cannot 
now  do.  If  viva  voce  examinations  in  the  New  Court  would  be  an  improvement  in  the 
New  Court,  that  might  as  easily  be  introduced  into  the  Court  of  Review  now  existing.  I 
venture  to  give  an  opinion  on  this  subject  with  great  hesitation,  but  it  is  not  easy  to  discover 
why  a  court  already  existing  should  be  swept  away,  to  make  room  for  another,  which  either 
is,  or  might  easily  oe  made,  as  nearly  similar  as  possible  to  what  that  other  would  become. 


Mr.  JAMES  GEORGE  LANGHAM,  Sohcitor. 


1.  I  do  not  anticipate  any  advantage  to  the  public  by  the  consolidation  of  the  two  courts,  Mr,  J.  G.  Langhtm. 
except  it  should  operate  to  save  expense,  and  that  would  depend  on  the  mode  by  which  the 
consolidation  could  be  effected. 

2.  I  think  that  the  estates  of  debtors  for  small  amounts,  whether  prisoners  or  not,  might  be 
advantageously  administered  under  the  same  system  of  law  as  relates  to  bankrupts,  provided 
the  expenses  were  proportioned  to  the  assets,  and  the  law  was  put  into  motion  by  the  creditors, 
and  not  by  the  insolvent. 

3.  The  system  pursued  in  bankniptcy  is  preferable,  because  the  law  is  put  in  motion  with- 
out notice  to  the  insolvent,  and,  therefore,  without  his  having  the  opportunity  of  concealing  or 
tkiaking  away  with  his  property.     Great  power  is  given  by  law  to  the  messengers  and  assignees 
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Return  to  tiie  to  search  for  and  seize  property  ;  and  a  creditor,  unassisted  by  solicitor  or  counsel,  and  with- 

Pfp?h^'tii*''(n**"       out  being  restrained  by  rules  of  court,  requiring  notice  of  opposition,  maybe  beard  at  any 
missioiierg,^    ^^'     public  or  private  meetinff ;  whereas  an  insolvent  debtor,  having  been  served  with  process,  may 

calculate  the  time  by  which  he  must  make  all  the  arrangements  necessary  for  secreting  his 

Mr.  J.  G.  Langham.  property  previously  to  surrendering  to  prison ;  and  the  officers  of  the  court  are  never  put  in 
motion  to  seize  property  adversely,  because  the  proceedings  originate  at  the  insolvent's 
instance ;  and,  on  the  hearing  of  the  insolvent's  petition,  the  creditors  are  fettered  by  rules  of 
court  requiring  notice,  &c.,  which  tends  to  prevent  unprofessional  creditors  from  coming  for- 
ward personally,  and  the  expense  deters  them  from  employing  counsel. 

4.  I  never  practised  as  a  solicitor  of  the  Insolvent  Debtors'  Court;  but,  having  opposed 
many  fraudulent  debtors,  I  am  tolerably  conversant  with  the  practice  of  that  court. 

5.  I  have  known  many  cases  (but  I  cannot  specify  the  number)  in  the  Insolvent  Debtors' 
Court,  where  I  beUeve  that  a  much  better  dividend  would  have  been  obtained  if  the  powers  of 

*  seizure,  &c.,  as  under  the  bankrupt  law,  could  have  been  promptly  exercised,  though  the 

smallneas  of  the  assets  prevented  a  bankruptcy  being  resorted  to. 

6.  Yes,  there  have  been  several  cases  to  my  knowledge  where  the  assets  have  not  paid  the 
expenses  of  bankruptcy,  but  which  would,  in  the  Insolvent  Debtors'  Court,  have  yielded  a 
small  dividend. 

7.  I  have  had  reason  to  suspect,  but  not  to  know,  the  &ct  frequently  ;  but  the  disappear- 
ance of  the  property  generally  takes  place  between  the  commencement  of  the  action  and  the 
time  the  insolvent  goes  to  prison. 

8.  This  occurs  almost  universally — arising  sometimes  from  his  necessities  pressing  him  to 
raise  money,  or  to  obtain  goods  on  disadvantageous  terms,  to  support  his  sinking  credit — and 
at  others  with  the  view  of  making  a  purse  in  anticipation  of  a  bankruptcy. 

9.  I  submit  that  a  simple  statement  by  a  debtor  to  his  creditor,  in  the  presence  of  a  credible 
witness,  or  by  letter,  that  he  is  insolvent,  and  not  able  to  pay  20^.  in  the  pound,  might  be  very 
properly  made  an  act  of  bankruptcy ;  also  the  non-compliance  of  a  debtor  to  pay,  or  secure 
to  his  creditor  the  payment  of  his  just  demand  for  any  amount  exceeding  10/.,  upon  which 
the  usual  credit  had  expired,  after  a  week's  previous  notice  in  writing  requesting  him  so  to  do, 
would  also  be  another  proper  act  of  bankruptcy,  if  the  principle  of  the  law  (m  bankruptcy  is 
to  be  appUed  to  small  debts. 

10.  As  most  of  the  fiats  in  bankruptcy  are  issued  with  the  concurrence  of  the  trader,  I 
would  allow  his  being  examined  generally  in  support  of  the  fiat ;  but  if  he  objected  to  answer 
any  question  touching  the  act  of  bankruptcy,  the  objection  should  be  allowed,  lest  his  answer 
should  criminate  him ;  but  he  should  not  be  allowed  as  a  witness  to  disprove  the  act  of 
bankruptcy,  because  he  might  be  interested  in  so  doing. 

11.  The  effect  of  this  law  is  most  mischievous  in  principle  and  practice,  as  it  enables  an 
insolvent,  by  a  little  ingenuity,  to  favour  any  particular  creditor  to  the  injury  of  the  general 
body  of  creditors,  and  casts  the  ontis  probandi  of  its  being  an  undue  preference  upon  the 
assignee,  who,  after  the  assets  have  been  swept  away  by  the  favoured  creditor,  will  not  very 
readily  involve  himself  in  an  action  of  law  to  try  the  question  (£  preference  for  the  benefit  of 
the  general  body  of  creditors,  who  are  seldom  disposed  to  subscribe  a  fund  to  fight  such  a 
question. 

12.  The  result  of  my  experience  is  that  they  do  so  very  firequently. 

13.  No.  I  think  it  would  open  another  door  to  fraud,  because  it  would  enable  a  debtor  so 
to  disarrange  his  affairs,  by  purposely  neglecting  his  books,  &c.,  that  the  real  state  of  them 
could  not  be  ascertained,  and  then,  by  ^bricating  a  balance-sheet  for  a  particular  date,  he 
would  be  able  to  impose  on  the  creditors,  and  swear  through  it ;  but  I  would  leave  it  to  the 
creditors  whether  they  would  make  him  a  bankrupt,  or  suspend  proceedings  at  law  over  him, 
leaving  it  uncertain  whether  they  would  enforce  them,  and  when.  I  have  had  several  cases 
where,  upon  service  of  a  writ  of  summons,  the  debtor  has  commenced  making  his  arrange- 
ments for  going  to  prison,  by  making  over  and  securing  his  property,  but,  after  obtaining  final 
judgment  I  have  forborne  to  proceed  to  execution,  and  have  thus  kept  him  in  a  state  rf 
anxious  suspense,  which,  to  release  himself  from,  has  at  length  induced  him  to  settle  the 
action. 

14.  I  think  that  the  law  should  make  no  difference  between  persons  that  are  traders  and 
those  that  are  not ;  and  I  would  not  allow  to  any  debtor,  for  the  reasons  before  stated,  a  right 
to  demand  a  release  from  his  debts  by  his  giving  up  the  goods  in  his  possession — and  certainly 
not  if  he  had  none  to  give  up— without  the  consent  of  his  creditors. 

15.  I  think  it  is  not  wise  policy  to  provide  a  facility  for  any  persons,  whether  traders  or  not, 
to  use  at  their  own  convenience  a  process  for  getting  rid  of  their  debts,  because  it  would  tend 
to  increase,  what  the  permanent  Insolvent  Debtors  Act  has  very  much  produced,  viz.,  extra- 
vagance, dissipation,  recklessness,  fraud,  and  perjury. 

16.  I  believe  the  supposed  advantages  of  these  alleged  effectual  remedies  to  be  almost 
illusory,  inasmuch  as  a  debtor  has  notice,  by  the  service  of  mesne  process,  of  the  subsequent 
proceedings,  and  he  will  take  very  good  care  to  place  money,  and  securities  for  money,  out  of 
the  reach  of  the  officer  before  a  levy  is  made ;  and  also  encumber  or  sell  his  lands,  and  transfer 
his  funded  property  into  the  name  of  a  friend,  so  as  to  protect  it  against  the  judgment  creditor  t 
and  although  the  officer  may  seize  Bank-notes,  bills  of  exchange,  &c.,  I  doubt  his  right  to 
search  the  person  of  the  debtor  for  them.  And  the  debtor  may  have  such  property  secreted^ 
and  the  creditor  be  morally  certain  of  the  faxi^  and  yet  not  be  able  to  prove  it;  and    there* 
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fore»  the  only  means  of  extorting  the  truth  is  by  taking  the  body  of  the  debtor  in  execution,  Returns  to  the 

and  leaving  him  to  apply  for  his  discharge,  after  submitting  to  a  severe  examination.    Besides^  Questions  drcu^ 

in  the  majority  of  cases,  the  principal  property  of  the  debtor,  if  in  trade,  consists  of  book  debts,  ^^\q^J^  ^^^^""^ 

which  this  clause  of  the  Act  of  Parliament  leaves  untouched.  

'  17.  HaviiTg  shown,  by  my  last  answer,  that  the  additional  remedies  are  almost  illusory,  and  Mn  J.G.  Langbam 
do  not  extend  to  reach  all  a  debtor's  property,  but  only  so  much  as  the  sheriflTs  officer  happens 
to  find,  the  power  of  imprisonment  is  absolutely  necessary  to  extort  a  full  discovery  of  the  rest. 

18  and  19.  I  not  only  believe,  but  I  am  sure,  that  the  knowledge  that  there  is  a  law  of 
imprisonment  for  debt,  nas  much  effect  in  inducing  men  to  pay  their  debts  when  demanded; 
for  instance^  I  practise  not  only  in  London,  but  in  the  borough  of  Hastings,  Sussex,  where  we 
have  a  Court  of  Record ;  and,  since  the  abolition  of  imprisonment  for  debt  on  mesne  process, 
I  have  proceeded  by  execution  against  the  body  in  many  instances,  but  in  every  case  I  have 
obtained  either  payment  of  the  debts,  or  security  for  them;  but  for  some  time  after  that  statute 
was  passed  I  found  that  applications  for  payment  of  debts  were  paid  but  little  attention  to, 
arising  from  a  mistaken  notion  that  all  imprisonment  for  debts  was  abolished ;  but  having 
nnce  demonstrated  that  the  power  of  imprisonment  still  remains,  I  find  my  applications  for 
payment  much  more  promptly  complied  with,  and  I  have  no  doubt  it  also  restrains  many 
persons  from  recklessly  incurring  debts  without  the  probable  means  of  payment. 

20.  I  am  not  particularly  acquainted  with  the  practice  of  the  courts  of  requests ;  and  so  &r 
from  thinking  that  they  should  be  abolished,  I  think  that  they,  or  some  substitute  for  them,  for 
the  recovery  of  small  debts  under  40s.,  are  very  much  wanted — for  to  recover  any  such  debt  in 
the  county  of  Sussex,  creditors  can  only  resort  to  the  County  Court  at  Lewes ;  so  that  those 
residing  at  the  east  end  of  the  county  have  to  travel  40  miles  to  get  a  summons,  and,  if 
defended,  to  carry  their  witnesses  the  same  distance  to  prove  their  case.  Now  I  would  suggest 
the  giving  a  jurisdiction  to  magistrates  in  petty  sessions  to  determine  all  such  cases,  in  the 
same  manner  as  they  have  now  power  to  do  on  complaint  for  labourers'  wages ;  but  such 
jurisdiction  should  not  be  exclusive  of,  but  concurrent  with,  the  courts  at  Westminster — Cleaving 
it  to  the  plaintiff  to  select  which  he  pleases;  so  that  manufacturers  in  London  and  other  distant 
places,  who  have  a  large  country  trade,  should  not  be  compelled  to  make  a  journey  to  these 
petty  courts  for  the  recovery  of  their  debts,  however  small. 

21.  If  these  courts  had  not  the  power  of  imprisonment,  mechanics  and  labourers,  living  in 
ready-furnished  lodgings,  possessing  no  property,  but  earning  good  wages,  would  get  into  debt 
with  the  little  shopkeepers  with  impunity ;  and  although  it  might  be  desirable,  for  the  purpose 
of  preventing  overtrading,  to  limit  credit  within  reasonable  bounds,  still  it  is  bad  policy,  and 
destructive  of  good  moral  feeling,  to  adopt  any  measure  which  may  tend  to  prevent  the  little 
shopkeeper  from  giving  credit  to  the  workman  for  a  loaf  of  bread  when  he  is  out  of  employ, 
in  anticipation  of  his  paying  for  it  when  work  shall  abound,  either  in  the  workshop  or  in  the 
harvest-field. 

22.  I  have  no  doubt  that  the  process  from  these  courts,  in  common  with  all  other  courts, 
against  property,  is  constantly  evaded;  and  hence  the  necessity  of  the  power  of  imprisonment 
to  get  at  it 

23.  It  would  not,  in  my  opinion ;  because  it  would  entail  upon  the  plaintiff  a  great  additional 
expense;  and  the  reckless,  extravagant,  or  fraudulent  debtor  would,  by  his  ingenuity,  in  most 
eases  escape  all  punishment  for  his  misconduct 

24.  I  do,  because,  when  a  debtor  obtains  credit,  it  is  to  be  presumed  that  he  has  the  means 
of  payment;  and,  therefore,  when  he  makes  default,  the  onus  should  lie  upon  him  to  show 
his  title  to  indulgence,  and  not  on  the  creditor,  who,  although  he  may  be  morally  convinced  of 
the  fraudulent  conduct  of  his  debtor,  may  have  no  external  proof  of  it 

25.  I  have  no  doubt  whatever  that  the  abolition  of  arrest  on  mesne  process  has  been 
exceedingly  injurious  to  creditors ;  and,  although  there  may  have  been  some  abuses  of  that 
power,  I  believe  they  were  rare  exceptions ;  whilst,  on  the  other  hand,  it  generally  had  the  effect 
of  inducing  immediate  payment,  or  of  compelling  a  man  in  declining  circumstances,  to  disclose 
the  state  of  his  affairs  to  nis  friends  whose  bail  he  required,  and  thus  bring  about  much  more 
promptly  an  arrangement  with  his  creditors. 

26.  Yes,  inasmuch  as  it  has  enabled  them  to  keep  their  creditors  at  arm*s  length,  without 
expense  or  personal  inconvenience,  whilst  they  got  rid  of  their  property. 

27.  I  am  now,  and  for  the  last  22  years  have  been,  a  practising  attorney  and  solicitor  in 
the  several  courts  at  Westminster,  and  much  employed  in  the  recovery  of  debts  of  all  amounts. 

28.  Certainly ;  for  without  such  a  power  he  cannot  preserve  the  dignity  of  the  court,  and  its 
vseiiilness  is  impaired. 

29.  I  should  think  this  is  a  ceremony  that  might  well  be  dispensed  with. 

30.  I  should  think  so,  provided  the  docquet-book,  or  some  substitute  for  it,  be  kept  open 
for  search,  so  as  to  guard  against  the  chance  of  more  than  one  fiat  being  pending  against  the 
same  individual  at  the  same  time. 

'   31.  I  think  it  would  be  desirable  that  the  conunissioner  or  judge  should  have  such  jurisdic- 
tion, subject  always  to  appeal  within  a  limited  period. 

32.  No ;  for  when  such  large  powers  are  to  be  exercised  by  a  single  judge  (possibly  not 
possessed  of  first-rate  talents),  the  power  of  appeal  should  not  be  clogged  with  any  condition 
tending  to  check  or  control  the  exercise  of  the  right,  particularly  when^  the  supposed  bankrupt 
is  the  appellant. 
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Retains  to  the 
Qaestions  drou* 
lated  by  the  Com- 
missionen. 

Mr.J.G.  Langfaam. 


33.  I  am  of  opinion  that  the  proceeding  must,  in  the  6rst  instance,  of  necessity  be  ex  perte^ 
for  in  very  many  cases  the  service  of  a  rule  to  show  cause,  and  the  lengthened  discussion  and 
examination  of  witnesses  which  might  follow,  would  be  taken  advantage  of  to  get  rid  of  the 
property. 

34.  There  could  be  no  objection  to  allowing  the  trader,  after  and  without  prejudice  to  the 
seizure,  to  question  the  validity  of  the  bankruptcy  in  a  summary  way ;  but  the  seizure  should 
be  made  upon  an  ex  parte  adjudication :  and  unless  the  bankrupt  applies  for  a  rule  to  show 
cause  why  it  should  not  be  annulled  within  a  given  time,  it  should  be  conclusive  against  hinu 
I  admit,  as  an  abstract  principle,  that  adjudication  in  courts  of  law  ought  to  proceed  on  the 
principle  of  audi  alteram  partem;  but  the  like  practical  necessity  which  induces  the  granting 
a  warrant  on  ex  parte  evidence  to  apprehend  a  supposed  felon,  and  deprive  him  of  his  liberty 
first  in  order  to  try  him  afterwards,  will  justify  an  adjudication  of  bankruptcy  on  similar 

vidence,  and  a  seizure  of  goods  under  it. 

35.  The  supposed  bankrupt  should  have  every  facility,  by  appeal,  for  trying  the  validity  of 
the  fiat  against  him ;  but  he,  and  the  persons  indfebted  to  him,  ought  to  be  concluded  thereby ; 
but,  as  between  the  assignees  and  other  parties,  they  ought  not  to  be  debarred  from  trying  the 
validity  of  the  fiat  in  any  court  of  competent  jurisdiction. 

36.  I  do  not    See  answer  to  Question  35. 

37.  See  answer  to  Question  35. 

38.  Assignees  ought  to  have  some  such  protection,  so  that  they  should  not  be  exposed  to 
actions  after  they  have  divided  the  assets,  and  thus  dispossessed  themselves  of  the  means  of 
defence. 

39.  I  think  that  the  creditors  ought  to  have  a  voice  in  the  certificate ;  but  I  submit  the 
proportion  of  four-fifths  or  three-fifths  m  number  and  value,  or  nine-tenths  in  number  respec- 
tively, is  too  large,  particularly  where  the  creditors  are  few,  say  nine,  in  number;  in  which 
case  any  number  less  than  eight  will  not  be  four-fifths,  less  than  six  will  not  be  three-fifths, 
and  less  than  the  whole  will  not  be  nine-tenths. 

40.  I  think  it  ought,  subject  to  the  observations  in  answer  to  Question  39. 

41.  I  am  not  aware  of  any  cases  in  which  the  bankrupt  has  incurred  much  expense;  but 
very  frequently  it  gives  him  a  great  deal  of  trouble,  particularly  when  his  conduct  has  been 
disapproved  o£ 

42.  I  believe  the  legal  expenses  are  now  so  trivial,  that  they  are  not  deserving  of  om- 
sideration. 

43.  No.  I  think  it  would  be  useless,  because  if  the  conunissioner  will  allow  a  bankrupt  to 
pass  his  examination,  he  will  in  all  probability  think  the  bankrupt  entided  to  his  certificate. 

44.  I  have  no  doubt  of  it,  as  many  creditors  would  refuse  to  testify  their  approbation  of  a 
bankrupt's  conduct  by  signing  his  certificate,  who  would  not  step  over  their  door-sill  to  pre- 
vent his  obtaining  it  from  another  source. 

45.  I  should  think  this  cause  would  seldom  operate^  for,  after  a  bankrupt  is  allowed  to  pass 
his  examination,  few  creditors  would  put  themselves  in  motion  to  prevent  his  certificate. 

46.  The  bankrupt's  previous  conduct,  no  doubt,  does  operate  with  the  creditors,  and  I  thinks 
for  the  sake  of  the  character  of  tradesmen,  it  is  useful  it  does,  as  the  refusal,  or  even  the 
delay  in  a  bankrupt's  obtaining  bis  certificate,  marks  the  opinion  of  the  creditors,  and  operates 
as  a  useful  warning  to  others. 

47.  I  think  in  all  cases  it  would  be  a  useful  check  against  a  bankrupt  making  up  fictitious 
accounts,  and  also  operate  as  an  impetus  to  his  exertion  in  assisting  the  assignees,  if  his  certi- 
ficate was  withheld  until  after  the  audit,  he  being  protected  in  the  mterioL 

48.  Nothing  further  occurs  to  me  on  this  subject 

49.  I  think  it  would  be  advantageous  to  the  public  interests  if  the  commissioner  of  bank- 
rupts had,  and  exercised,  the  same  power  of  imprisonment  for  frauds,  &c.,  as  the  judges  of  the 
Insolvent  Debtors'  Court  now  exercise. 

50.  That  depends  on  a  variety  of  circumstances,  but  particularly  on  the  dependence  that  is 
to  be  placed  in  the  integrity  of  the  insolvent,  which  cannot  be  so  well  sifted  under  a  trust-deed 
as  under  a  bankruptcy  ;  but,  on  the  score  of  expense,  there  is  no  doubt  that  the  trust-deed  is 
to  be  preferred. 

51  and  52.  I  think  they  are.  The  fees  of  10/.  and  20/.  respectively  paid  into  court,  and 
the  heavy  poundage  paid  to  official  assignees,  make  creditors  avoid  a  nat,  if  possible.    / 

53.  I  think  a  summary  power  should  exist  somewhere,  enabling  creditors  to  call  on  trustees 
to  show  cause  why  they  should  not  file  an  account  and  divide  the  assets,  to  enforce  which  all 
necessary  ^powers  should  be  given;  but,  except  on  the  special  application  of  creditors  who 
may  have  signed  such  deeds,  I  see  no  reason  for  the  interference  of  the  Court  of  Bankruptcy 
with  trust-deeds. 

54.  T  think  some  substitute  for  these  fees  would  be  desirable,  more  particularly  if  the  prin- 
ciple of  the  bankrupt  laws  should  be  extended  to  very  small  estates;  but  I  am  not  prepared 
to  suggest  any. 

55.  Having  a  very  strong  opinion  that  these  gentlemen  are  rather  more  ornamental  than 
useful,  I  am  not  competent  to  suggest  the  amount  or  method  of  remuneration  they  should 
receive  for  their  services. 
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-  '  56.  Whilst  the  official  assignee  receives  a  poundage  on  the  amount  of  the  assets,  and  the  Returns  to  the 
creditors'  assignee  gets  nothing,  I  think  he  onght  to  take  his  full  share  of  the  responsibility.  Questions  circu- 
vhich  mififht  be  easily  avoided  by  makingf  him  a  provisional  assie^nee  until  the  choice  of  the  _.   .  ^^    ^^' 
creditors'  assi^ees ;  after  which  his  office  might  sink  into  what  it  really  is,  viz.,  a  collector  of  ..» 

debts  and  auditor  of  accounts.  Mr.  J.  G.  Langhani. 

57.  To  both  parts  of  the  question  I  answer  I  have  not  to  any  extent. 

58  and  59.  I  have  no  particular  reason  to  be  dissatisfied  with  the  manner  bankruptcy 
business  is  conducted  in  the  part  of  the  country  I  live  in  (East  Sussex) ;  and,  considering  it 
is  an  agricultural  district,  in  which  bankruptcy  rarely  occurs,  I  believe  the  business  is  done  as 
well  as  it  could  be  done  under  any  other  system. 

60.  If  such  a  consolidation  of  the  courts  is  desirable,  of  which  I  will  offer  no  observation  in 
addition  to  my  answer  to  the  first  Question,  it  would  be  desirable  the  court  should  have  the 
original  jurisdiction,  subject  to  an  appeal  to  at  least  three  of  the  judges  of  the  court;  but  that 
there  should  be  a  further  power  of  appeal  to  the  Lord  Chancellor,  and  from,  him  to  the  House 
of  Lords,  would  be  frequently  vexatious,  and  always  expensive;  and,  therefore,  I  ^vould 
suggest  that,  after  aa  appeal  to  the  three  judges,  no  further  appeal  should  be  allowed,  except 
to  the  House  of  Lords :  and,  with  regard  to  appeals  from  the  country,  viva  voce  examinations 
before  the  three  judges  in  London  would  involve  such  an  expense  as  to  operate  frequently  as  a 
denial  of  justice.  It  would  also  be  very  inconvenient  that  all  the  proceedings  in  bankruptcies 
jat  Manchester,  Liverpool,  and  other  large  and  distant  places,  should  be  kept  in  London,  and 
much  increase  the  expense  to  make  the  solicitors  take  office-copies  of  such  proceedings.  For 
these  reasons  the  plan  proposed  is  very  objectionable. 

61.  The  matters  alluded  to  might  certainly  be  prosecuted  before  any  of  the  judges  of  such 
a  court,  but  not,  as  I  can  discover,  more  advantageously  than  at  present. 

62.  I  submit  that  bankruptcy  business  cannot  be  effectually  done  by  judges  on  circuit ;  for 
instance,  when  assignees  suspect  a  fraudulent  concealment  of  property,  a  private  examination 
of  the  bankrupt  and  his  confederates  may  suddenly  become  necessary,  and  to  be  continued  at 
intervals  for  a  great  length  of  time — fresh  discoveries  may  be  made,  goods  traced,  and  war- 
rants to  search  and  seize  be  required — ^where  would  the  parties  find  the  itinerant  judge  ? 
He  might  be  many  miles  off;  or,  if  on  the  spot,  his  engagements  at  the  next  place  on  circuit 
might  not  permit  him  to  stay  to  go  fully  into  the  matter.  Hence  I  presume  our  forefathers 
thought  that  local  commissioners  could  best  discharge  sucli  duties ;  and  I  am  old-fashioned 
enough  to  think  they  were  right 

63.  Having  stated  my  objections  to  the  plans  proposed,  I  have  no  nostrum  of  my  own  to  ' 
offer  beyond  the  few  suggestions  I  have  ventured  to  make  in  answer  to  the  queries  before 

proposed. 

JAMES  GEORGE  LANGHAM, 

Solicitor,  Hastings,  Sussex,  and  of  Bartlett'^-buildings, 
Holborn,  London. 

I  entirely  concur  in  the  above  answers : 

SAMUEL  FREDERICK  LANGHAM,  Mr.S.P.Langham. 

10,  Bartlett's-buildings,  Holborn,  an  Attorney  of  the 
Courts  at  Westminster  for  17  yeara,  and  late  Und^r 
Sheriff  of  Middlesex  and  London. 


Mr.  JAMES  NICHOLLS,  Solicitor. 


1.  I  do  not  see  that  any  advantage  would  be  likely  to  result  to  the  public  by  placing  the  Mr.  J.  Nichollf. 
administration  of  the  laws  relating  to  bankrupts  and  insolvents  in  one  court. 

2.  The  heavier  bankruptcy  cases  might  be  administered  under  the  insolvent  system,  but  a 
considerable  majority  of  tne  small  cases  which  come  into  the  Insolvent  Debtors'  Court  could 
not,  in  my  opinion,  tor  want  of  assets^  be  administered  under  the  bankruptcy  system. 

3.  To  answer  this  extensive  question  fully  and  clearly  would  require  entry  into  a  wide  field 
of  explanation,  which  I  would  however  cheerfully  attempt,  did  I  not  see  that  all  which  could 
be  said  on  the  subject  would  most  probably  prove  useless,  unless  the  question  which  has  been 
much  discussed  during  the  last  25  years  were  first  decided,  namely,  whether  it  would  be 
sound  policy  to  subject  non-traders  to  the  bankrupt  laws  ?  Where  a  trader's  estate  is  suffi- 
cient to  afford  a  dividend  after  the  expenses  of  working  a  fiat,  the  creditors  have,  at  the  pre- 
sent time,  the  option  of  determining  under  which  system  the  distribution  shall  take  place. 

4.  I  have  been  acquainted  with  the  practice  of  the  Insolvent  Debtors'  Court  from  its  com- 
mencement in  1813,  and  have  even  ventured  to  compile  a  work  on  the  practice  of  the  court, 
which  has  gone  through  four  editions. 

5.  6.  I  have  occasionally  recommended  creditors  to  resort  to  bankruptcy,  even  after  peti- 
lions  filed  in  the  Insolvent  Debtors'  Court,  with  intent  to  bring  transactions  within  reach  of  the 
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legal  effect  of  acts  of  bankruptcy,  where  it  has  been  doubted  whether  the  provisions  of  the 
Insolvent  Debtors'  Act  woidd  have  embraced  them.  Where>  however,  no  similar  advantages 
seemed  likely  to  accrue,  I  have  not  been  in  the  habit  of  recommending  creditors  to  issue  fiatsi 
considering  the  estates,  usually  small,  could  be  managed  at  less  costs  in  insolvency  than  ia 
bankruptcy ;  besides  the  advantage  to  creditors,  in  the  former,  over  future  estates. 

7.  Previously  to  1820,  when  the  1st  Geo.  IV.  c.  119  passed,  estates  were  commonlVi  and 
in  some  instances  considerably,  diminished  between  the  times  of  going  to  priscm  and  peti* 
tioning  the  Insolvent  Debtors'  Court.  The  1st  Geo.  IV.  altered  the  period  when  the  insolvent 
was  auowed  to  petition ;  and  the  court  availed  itself  of  the  powers  of  the  Act,  by  requiring 
accounts'  of  the  disposition  of  property  between  the  periods  of  incarceration  and  petitioning  ; 
thus  affording  opportunities  to  creditors  to  present  cases  to  the  court  of  making  away  with 
property,  which  had  a  good  effect  Since  the  1st  and  2d  Vict.  c.  110,  detaining  creditors,  by 
sectiot^  86,  have  the  further  advantage  of  being  able  to  obtain  vesting  orders. 

8.  Freauently  in  contemplation  of  bankruptcy^  but  usually  before  the  act  of  bankruptcy 
committed. 

9.  No  new  act  of  bankruptcy  occurs  to  my  mind  at  the  moment. 

10.  There  may  be  no  objection  to  allow  a  trader  to  be  examined  as  to  his  act  of  bank** 
ruptcy,  after  adjudication.  I  should,  however,  hesitate  to  signify  an  opinion  in  favour  of  oom- 
pulsion,  whether  before  or  after  adjudication. 

1 1 .  My  experience  in  this  respect  has  been  limited ;  the  few  cases  which  have  fallen  under 
my  notice  have  not  induced  me  to  think,  considering  the  state  of  things  occasioned  by  the 
abolition  of  arrest  on  mesne  process,  tmd  the  defectiveness  of  the  8th  s.  1  &  2  Vic.  c.  1 10, 
that  much  has  been  lost  to  creditors,  in  respect  to  preferences,  by  the  2  &  3  Vic,  while  bond 
fide  transactions  are  justly  protected. 

12.  I  think  so. 

13.  Yes;  but  where  voluntary,  then  only  in  cases  of  non-traders,  and  upon  the  principle 
of  the  cessio  bonorum,  permitted  by  the  insolvent  law  of  France,  stated  in  the  pamphlet  I  have 
referred  to. 

14.  See  last  answer. 

15.  I  do  not 

16.  I  do  consider  that  a  judgment  creditor  ought  to  continue  to  have  the  power  of  execu- 
tion against  the  body,  notwithstanding  the  extended  powers  of  the  execution  against,  and 
diarges  on,  property. 

17.  If  execution  against  the  body  were  to  be  abolished,  I  think  that  all  these  additional 
remedies  against  property  would  soon  prove  to  be  of  very  little,  if  any,  value. 

18.  I  do  believe  that  such  knowledge  has  considerable  effect  in  inducing  men  to  pay 
debts. 

19.  I  think  the  knowledge  and  fear  of  imprisonment  has  very  considerable  influence  in 
such  respects. 

20.  [  have  had  opportunities  of  becoming  acquainted  with  the  operation  of  Courts  of 
Requests  in  several  parts  of  England,  and  although  I  think  the  powers  and  practjoe  of  such 
courts  require  alteration  and  amendment,  I  have  not  yet  heard  satisfactory  reasons  advanced 
for  their  abolition. 

21.  It  is  almost  entirely  the  fear  of  imprisonment  which  produces  payment 

22.  I  am  aware  that  process  against  the  goods  is  seldom  available. 

23.  It  would  be  a  fearful  power.  Be  pleased  to  turn  to  my  remark,  in  the  pamphlet  an- 
nexed hereto,  on  a  similar  clause,  in  the  bill  for  facilitating  the  recovery  of  debts,  &c.,  and 
which  remark  appears  near  the  commencement  of  the  synoptical  arrangement  of  such  bill. 

24.  My  sentiments  on  this  subject,  and,  indeed,  on  the  substance  of  most  of  these  questions, 
will  be  seen  in  the  pamphlet  before  alluded  to. 

25.  I  have  not  heard  of  much  inconvenience  beyond  the  increased  difficulty  of  driving 
debtors  into  the  committal  of  acts  of  bankruptcy. 

28.  Yes,  to  enforce  his  lawful  orders. 

29,  30.  It  does  not  appear  to  me  to  be  very  material  which  way  these  things  are  mana^ed^ 
so  that  the  expenses  are  not  increased. 

31 .  Yes  ;  but  not  district  judges, — should  such  be  determined  on. 

32.  I  do  not  think  that  an  appellant  from  the  judgment  of  a  single  individual  should  be 
compelled  to  find  security  for  costs,  &c. 

33.  I  approve  the  ex  parte  proceedings. 

34.  I  do  not  admire  the  plan  of  an  order  nisi;  it  seems  to  me  likely  that  it  would  soon 
become  an  oppressive  engine  on  the  debtor,  and  be  made  to  work  to  the  separate  advantage 
of  the  creditor  obtaining  such  order. 

35.  I  am  not  inclined  to  think  that  any  of  the  parties*  present  rights  should  be  further 
abridged. 

39 — 48.  I  do  not  approve  the  full  reinstatement^of  a  bankrupt  by  certificate.     I  think  the 
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certificate  sfaduld  be  granted  by  the  commissioner ;  bqt  should  not  operate  further  than  in  Returnktothe 
protecting  the  bankrupt's  person,  leaving  the  future  estate  liable  to  execution  for  such  amount  Quettions  cireu- 
fts  the  Court  of  Bankruptcy  should,  from  time  to  time,  under  all  the  circumstances  of  the  lat«d  Iqr  the  Cem- 
ease  permit.    A  practice  would  then,  no  doubt,  obtain,  as  in  the  Insolvent  Debtors'  Court,  not  "^^^^"^'^ 
to  allow  the  assignee  vexatiously  to  annoy  a  man  fairly  seeking  his  livelihood ;  but  only  per-  Mr.  j,  Nicholls. 
mit  execution  where  fiiture  estate  appeared.     It  seems  to  me  just,  that  old  creditors  should 
bepaid,  whenever  the  c/^ar  means  of  doing  so  should  arise  :  such  a  state  of  law  would,  I 
think,  repress  inordinate  speculation,  extravagance,  and  general  fraud,  and  diminish  failures, 
notwithstanding  it  might  tend  to  increase  bankruptcies,  for  creditors  would  then  be  less 
likely,  than  now,  to  suffer  themselves  to  be  cheated  by  any  of  the  various  schemes  of  arrange- 
m^it  by  deed. 

.  49.  This  would  be  too  great  a  power  to  give  the  commissioner.  Please  to  turn  to  the 
remarks  on  these  powers  under  the  branch  **  Penal  clauses,"  in  the  pamphlet  before 
alluded  to. 

50.  In  general  under  a  fiat, 

51.  I  am  not  inclined  to  think  that  trust  deeds  are  more  resorted  to  than  formerly.  I 
believe,  however,  that  arrangements  by  composition  and  release  have  considerably  increased 
of  late  years ;  the  power  of  coercing  creditors  into  an  arrangement  by  preparing  for,  and 
showing  the  probability  of,  increased  loss,  should  the  debtor  be  forced  into  bankruptcy,  being 
well  imderstood. 

52.  Generally  so,  I  believe,  where  the  estate  is  small. 

53.  I  think  it  would  be  desirable  to  enable  the^  Courts,  as  well  of  Bankruptcy  as  of  Insol- 
vency, at  the  instance  of  a  creditor,  or  of  a  debtor,  to  compel  the  trustee  to  bring  in  his  deed, 
file  his  account,  and  proceed  to  a  dividend. 

55.  Out  of  each  estate. 

56.  I  do  not  think  it  prudent  to  remove  from  the  official  assignee  his  present  liabilities, 

57.  58,  59.  I  have  had  occasion  to  notice  inconyeniencies,  but  not  been  able  to  make  up 
my  mind  in  favour  of  any  measure  of  improvement  which  I  have  at  present  seen  suggested. 

60.  My  notion^  on  plans  of  this  kind  will  be  fully  seen  in  the  pamphlet  referred  to,  to  which 
I  respectfully  beg  leave  to  refer. 


FRANCIS  WHITMARSH,  Esq.,  Barrister  at  Law. 

1 — 7'  I  know  nothing  of  the  practice  or  proceedings  in  the  Insolvent  Debtors'  Court,  ex-  .  Whitmarsh,  Eiq. 
cepting  by  general  repute ;  but  from  what  I  have  heard  respecting  it,  and  the  class  of  per- 
sons who  pass  through  it,  I  think  that  it  would  be  desirable  to  keep  the  jurisdiction  distinct 
fix>m  that  in  bankruptcy.  In  passing  through  the  Insolvent  Court,  a  man  enters  it  and  comes 
out  of  it  almost  as  a  criminal,  and  the  court  is  armed  with  a  power  of  punishing  fraud.  The 
principal  object  in  bankruptcy  is  to  divide  the  property  between  the  creditors,  and  to  give 
an  honest  bankrupt  an  opportunity  of  again  starting  in  business  with  a  fair  character.  I 
knew  a  case  myself  where  a  manufacturer  twice  became  a  bankrupt,  obtained  his  certificate, 
and  in  each  case  afterwards  paid  20^.  in  the  pound,  and  interest  to  the  day  of  payment,  and  died 
worth  at  least  100,000/.  Such  a  man  would  not  feel  degraded  by  passing  through  a  bankruptcy, 
but  he  would  do  so  in  passing  through  the  Insolvent  Court,  which  may  be  considered,  in  some 
measure,  as  a  criminal  court ;  and  it  would  be  difficult  to  separate  the  two  cases,  if  the  juris- 
diction were  united.  It  appears  to  me  to  be  desirable  to  create  as  high  a  moral  feeling  in 
traders  as  possible,  so  that  an  unfortunate  honest  man  may  not  feel  himself  degraded  by  sub- 
mitting to  a  bankruptcy  for  the  benefit  of  his  creditors,  who  would^  in  most  cases,  be  bene- 
fited by  an  early  winding  up  of  the  affairs  of  the  debtor. 

8.  I  cannot  mention  any  number  of  cases,  but  I  have  no  doubt  that  many  have  occurred. 

9.  I  am  not  aware  of  any  that  would  be  desirable. 

10.  I  think  that  it  would  be  desirable  in  many  cases  before  adjudication,  as  acts  of  bank' 
ruptcy,  apparently  clear,  have  subsequently  been  so  explained  as  to  make  them  no  acts  of 
bankruptcy,  and  been  the  cause  of  great  litigation  to  the  creditor  and  the  estate. 

11.  I  cannot  give  any  answer  to  this  question. 

12.  13.  I  should  say  not  by  their  own  consent  generally,  but  I  have  known  many  cases 
upon  which  I  have  been  consulted^  where  the  bankrupts  would  willingly  have  concerted  acts 
of  bankruptcy  for  the  purpose  of  preventing  creditors  obtaining  a  preference,  being  desirous 
that  all  the  creditors  should  participate  equally.  I  am  therefore  of  opinion,  that  it  would  be 
desirable,  to  enable  the  trader,  by  an  immediate  voluntary  process,  to  have  his  property  di- 
vided rateably  amongst  his  creditors,  and  I  believe  that  the  mercantile  comraunity  would  be 
much  better  satisfied,  as  I  have  heard  great  dissatisfaction  expressed  at  creditors  obtaining  a 
prefisrence. 
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14.  I  should  doubt  the  policy  of  it,  as  it  would  lead  many  persons  to  spend  to  their  last 
pound. . 

15.  I  think  that  there  is,  provided  that  they  pay  a  certain  amount  in  the  pound;  for  it 
must  be  observed,  that  traders  often  lead  inconsiderate  persons  on  to  their  ruin,  by  their 
facility  in  giving  credit,  and  also  by  inducing  persons  to  run  bills  so  that  they  may  get  larger 
profits,  whereby  a  husband  is  oft^n  made  a  sacrifice  to  the  extravagance  or  thougntlessness 
of  his  family. 

16.  I  most  decidedly  think  that  it  would  not  be  desirable,  as  it  could  only  tend  to  gratify 
a  vindictive  feeling,  and  prevent  the  debtor  from  making  himself  a  useful  member  of  society. 

17.  I  think  not ;  excepting  by  the  pressure  upon  the  feelings  of  near  relations,  whom  I  have 
known,  in  several  cases,  to  have  parted  with  almost  their  last  shilling  to  rescue  the. debtor 
from  imprisonment,  and  been  thereby  themselves  reduced  to  the  same  state  of  poverty  and 
distress. 

18.  19.  This  must  wholly  depend  upon  the  character  and  feelings  of  the  individual;  but 
the  law  presses  equally  hard  upon  the  unfortunate,  industrious  person,  as  upon  the  spendthrift 
and  unprincipled  man. 

23.  I  think  that  it  would,  rather  than  leave  the  imprisonment  in  the  option  of  the  creditor, 
whose  mind  might  scarcely  be  considered  so  divested  of  angry  feelings  as  to  judge  fairly  be- 
tween himself  and  his  debtor. 

24.  If  the  debtor  be  in  prison  as  now  by  law  allowed,  I  think  that  he  should  be  the  peti- 
tioner for  relief;  but  I  think  that  a  strong  case  should  be  made  out  to  justify  a  criminal 
commitment,  as  I  have  a  strong  impression,  that,  in  a  great  many  cases,  the  debtor  has  been 
induced  to  incur  the  debt  by  the  almost  criminal  negligence  or  inducements  of  the  creditor ; 
and  I  would  therefore  leave  as  little  as  possible  in  tiw  power  of  a  creditor  to  act  vindictively, 
where  nothing  can  be  obtained  by  incarceration,  but  by  playing  upon  the  feelings  of  relations, 
and  probably  reducing  them  to  beggary. 

25.  26,  27.  From  all  that  I  have  heard  and  seen  in  society,  I  believe  that  the  abolition  of 
arrest  on  mesne  process  has  been  beneficial  to  both  creditors  and  debtors  :  to  the  first,  as  it 
has  induced  them  to  lessen  the  credit  given,  and  to  the  last,  as  it  has  often  prevented  his 
credit  being  ruined  by  the  hasty  step  of  a  creditor,  and  saved  him  the  expense  of  arrest,  and 
putting  in  bail,  &c. 

28.  I  think  that  it  is,  under  proper  limits. 

29,  30.  I  think  that  there  is  no  advantage  to  the  public  in  requiring  the  authority  of  the 
Lord  Ciiancellor,  as  it  is  now  done  in  his  name  by  his  officers ;  and  the  proceedings  might, 
with  more  advantage,  originate  before  the  judge  or  commissioner  who  is  to  adjudicate  upon 
the  bankruptcy,  and  save,  perhaps,  time  and  expense. 

31.  I  think  that  it  would,  provided  that  the  system  in  London  be  extended  to  the  country, 
and  experienced  persons  appointed  over  districts. 

32.  Certainly,  to  prevent  speculative  litigation. 

33.  34.  1  have  seen  a  great  deal  of  mischief,  both  to  the  trader  and  his  creditors,  by  the 
ex  parte  proceedings  to  make  him  a  bankrupt.  All  the  requisites  have  been  subsequently 
fought,  and  oft^n  successfully,  but  still  at  an  immense  sacrifice  of  time  and  property,  and 
even  aft^r  all  another  commission  has  been  sustained,  but  in  the  mean  time  the  bankrupt*s  pro- 
perty has  been  wasted.  I  think,  therefore,  that  the  bankrupt  should  have  the  earliest  possible 
opportunity  of  contesting  the  requisites,  and  that  an  order  should  be  made  to  show  cause  only 
with  a  notice,  &c.,  as  here  suggested ;  but  as  the  seizure  must  be  injurious  to  the  trader,  if 
the  requisites  cannot  be  supported,  I  think  that  it  might  fairly  be  confined  to  cases  as  pro* 
posed,  provided  some  strong  measure  be  adopted  to  make  the  bankrupt's  certificate  unavail- 
able in  case  of  any  future  discovery  that  he  had  made  away  with  his  property,  or  favoured  a 
creditor. 

35 — 3S.  As  the  object  of  a  commission  is  to  distribute  the  property  fairly  between  all  the 
creditors,  and  the  issuing  of  it  beoomes  a  matter  of  public  notoriety,  I  think  that  it  would  be 
most  desirable  to  make  the  adJMdication  conclusive  within  a  certain  period,  in  all  cases.  It 
does  not  appear  to  me  that  any  hardship  of  consequence  can  arise  in  making  the  adjudication 
generally  conclusive  within  a  certain  period,  in  comparison  with  the  present  state  of  the  law,  as 
evidenced  by  the  almost  endless  litigation  in  many  cases,  and  more  particularly  in  that  of  the 
Bankers'  Chambers  in  Bond-street,  in  which  upwards  of  20,000/.  of  the  estate  has  been  ex- 
pended. If,  however,  it  should  be  considered  desirable  not  tc  make  the  adjudication  conclu- 
sive in  all  cases,  I  see  no  objection  to  the  suggestion  stated  in  the  38th  Question. 

39.  In  many  cases  I  have  observed  a  great  facility  in  obtaining  the  signature  of  creditors  to 
the  certificate,  but  in  others  the  reverse,  and  that  in  cases  (as  I  have  thought)  not  warranting 
it  from  the  conduct  of  the  bankrupt,  who  has  been  prevented  from  again  starting  in  business 
by  the  caprice  of  one  or  two  creditors ;  and  I  have  often  thought,  (as  I  now  do,)  that  the 
value  and  number  of  the  creditors  might  be  lessened  without  doing  injustice  to  any  one,  for 
it  is  a  very  rare  case  in  which  subsequently  acquired  property  benefits  creditors  under  a 
commission.  I  would  therefore  suggest,  that  a  smaller  amount  in  number,  and  value  may  be 
substituted,  and  creditors  be  allowed  to  be  heard  before  the  judge  or  commissioner  against 
his  signing  the  certificate  upon  the  ground  of  fraud! 

40.  Yes ;  but  on  the  consent  of  a  much  smaller  amount  in  number  and  value  than  a 
present. 
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46.  Yes ;  if  a  case  of  fraud  is  made  out  to  the  satisfaction  of  the  judge  or  commissions.       Returns  to  the 

47.  I  think  it  would  be  advisable,  in  all  cases,  to  withhold  the  signature  of  creditors  (as  i^^^  ^  ^  q^^^^ 
at  present)  until  af^er  the  bankrupt  has  passed  his  last  examination  ;  but  I  see  no  utility  in  missioners, 

withholding  it  after  that  time,  as  the  creditors  are  as  capable  of  judging  of  the  conduct  of  a  

bankrupt  at  that  period,  as  at  the  later,  and  the  bankrupt  would  be  prevented  from  doing  any  F' Whitmmh,  Esq. 
thing  for  the  benefit  of  his  family. 

48.  No. 

49.  No  ;  as  I  think  the  deprivation  of  his  certificate  would  operate  sufficiently. 

50.  A  fiat  in  bankruptcy, — if  the  expense  can  be  lessened. 

51.  They  certainly  are,  and  I  have  heard  many  persons  say  it  is  on  account  of  the  expense 
attending  a  fiat. 

52.  Yes. 

53.  There  are  some  difficulties  in  giving  such  a  power;  for,  it  must  be  observed,  that  a 
trust-deed  is  a  voluntary  act  on  the  part  of  all  who  are  parties  to  it,  and  entered  into  for  the 
purpose  of  avoiding  the  interference  of  the  Court  of  Bankruptcy ;  but,  nevertheless,  if  that 
court  had  a  proper  machinery,  such  as  masters,  &c.,  to  take  the  accounts,  as  in  the  court  of 
Chancery,  if  necessary,  I  think  that  it  might  be  advisable  to  give  the  jurisdiction  over  such 
trust-deeds  to  the  Court  of  Bankruptcy,  regard  being  given  to  do  it  at  the  least  possible 
expense. 

54.  I  think  that  it  would,  as  I  have  heard  heavy  complaints  of  being  obliged  to  pay  those 
fees,  and  it  is  one  of  the  inducements  to  resort  to  trust-deeds.  I  think  that  a  regulated  per 
centage  upon  all  property  passing  through  the  court  would  be  desirable,  something  in  the  way 
that  the  expense  of  the  commissioners,  &c.,  is  paid  under  the  Act  of  Parliament  forming  a 
board  to  visit  and  report  upon  the  state  of  lunatics  under  the  care  of  the  Lord  Chancellor,  and 
found  so  under  commissions  of  lunacy. 

55.  I  should  fear  that,  if  they  were  paid  out  of  a  joint  fund,  it  might  tend  to  make  the  offi- 
cial assignees  lax  in  the  discharge  of  their  duties. 

56.  I  have  not  had  sufficient  opportunities  of  observing  the  conduct  of  official  assignees  to 
enable  me  to  form  an  opinion. 

58.  I  have  reason  to  believe,  from  my  own  experience,  and  what  I  have  heard  from  others, 
that  all  the  matters  here  stated  form  grounds  of  dissatisfaction  at  the  manner  in  which  bank- 
rupts' estates  are  administered  in  the  country. 

59.  I  would  suggest  that  the  whole  system  should  be  altered,  and  that  district  com- 
missioners or  judges  should  be  appointed,  with  equal  powers  to  the  commissioners  in 
London. 

60.  For  the  reasons  I  have  before  stated,  I  would  keep  the  Insolvent  Debtors*  Court,  and 
the  administration  in  bankruptcy,  totally  distinct  from  each  other.  Confining  the  plan  for 
administering  the  law  of  bankruptcy  only,  I  think  that  the  plan  here  suggested  might  be 
carried  out  with  success ;  and  I  have  often  thought  it  would  be  beneficial  to  creditors,  but  I 
would  have  the  commissioners  selected  from  efficient  and  experienced  men,  and  pay  them 
well,  as  I  am  convinced  it  is  bad  poli<nr  i|i  a  country  to  starve  the  administration  of  justice, 
and  that  the  public  would  be  more  satisfied  to  pay  for 'the  services  of  able  men,  than  to  have  the 
law  administered  by  inexperience,  which  would  be  not  only  unsatisfactory,  but  lead  to  a  great 
deal  of  litigation. 

6L  I  think  that  it  might  be  so ;  and  as  respects  commissions  of  lunacy,  it  occurred  to  me 
some  time  since,  from  my  own  experience  as  a  commissioner,  that  it  would  be  advantageous  to 
have  commissions  executed  by  one  experienced  man  in  districts ;  as  in  almost  all  cases  I  have 
found,  that  the  presiding  commissioner  does  all  the  work,  and  that  the  two  other  commissioners 
are  little  more  than  passive  instruments;  but  from  the  want  of  experience  I  have  known  most 
extraordinary  returns  made  to  commissions.  In  one  case,  some  years  ago,  in  the  north  of 
England,  the  commissioners  (notwithstanding  the  evidence  showea  unsoundness  of  mind  for 
nearly  50  years,)  instructed  the  jury,  that  they  were  bound  by  the  statute  of  limitations,  and 
the  verdict  returned  was,  that  he  **  had  been  of  unsound  mind  for  six  years  last  past.**  I  was 
engaged  as  counsel  to  upset  the  return,  and  Lord  Eldon  quashed  the  inquisition  as  contrary 
to  evidence,  and  ordered  a  new  commission  to  be  issued.  I  went  into  the  country  in  support 
of  the  commission,  and  the  verdict  returned  was,  of  unsound  mind  for  (about)  50  years,  and 
many  thousand  of  pounds  were  recovered  for  the  estate,  of  which  the  unfortunate  individual 
had  been  plundered  by  unprincipled  relations. 

62.  I  think  that  local  judges,  properly  constituted,  would  be  preferable  to  the  plan  heYe 
suggested.  The  circuits  must  necessarily  be  at  distant  periods,  and  in  the  administration  of 
estates,  delays  and  inconvenience  would  arise,  which  would  not  occur  if  there  ^ere  local 
judffes.  The  adjudications  of  bankruptcy,  and  the  choice  of  assignees,  if  confined  to  London, 
womd  be  often  veiy  expensive  and  inconvenient  to  creditors,  and  I  see  no  positive  good  to  be 
obtained  from  it,  if  care  is  taken  to  appoint  efficient  local  judges ;  besides,  I  think  that  the 
creditors  would  be  more  satisfied  to  have  justice  administered  (as  it  were)  at  home. 
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Tavifltock  List. 


Mr.  GEORGE  EASTLAKE,  Solicitor.— Pltmouth. 

1 — 7*  I  have  had  no  experionce  in  the  practice  of  the  Insolvent  Debtors*  Court,  and  there- 
fore feel  that  any  ojunion  of  mine  in  answer  to  the  questions  can  have  but  little  weight.  1, 
however^  see  no  objection  to  the  blending  the  laws  relating  to  bankrupts  and  insolvent 
debtors,  and  that  the  laws  relating  to  both  should  be  administered  by  one  court.  1  prefer  the 
mode  in  which  the  insolvent  debtor's  business  is  conducted  (by  the  circuits  of  town  commit- 
noners)  to  that  adopted  with  respect  to  bankruptcy,  for  the  reasons  given  in  my  subsequent 
answers.  I  should  add,  that  my  experience  in  bankruptcy  has  been  very  linaited,  and  that 
almost  exclusively  arising  from  my  having  acted  as  a  commissioner  in  the  Tavistock  list  I 
have,  however,  seen  and  heard  enough  to  have  lon^  since  made  up  my  mind  that  a  change  in 
the  present  system  of  the  administration  of  the  bai^rupt  laws  is  called  for,  at  least  in  this  part 
of  the  country. 

10.  I  think  the  trader  himself  should  be  examined  as  to  the  act  of  bankruptcy. 

12.  Generally  so. 

13.  In  some  cases  this  would  be  desirable*  but  under  the  superintendence  of  competent 
authority. 

16.  I  think  not,  except  by  an  order  of  a  judge  on  affidavit. 

18.  Such  a  knowledge  has  its  influence,  no  doubt. 

19.  In  many  instances,  certainly. 

20.  I  am  not  acquainted  with  the  Court  of  Requests,  but  it  is  said  to  work  well  here. 
23.  Certainly,  before  a  proper  tribunal. 

28.  I  think  there  should  be  such  full  power  reposed  in  the  presiding  authorities. 

29.  I  am  unable  to  see  that  any  advantage  is  gained  by  resorting  to  such  high  authority 
for  this  purpose. 

30.  I  think  it  would. 

31.  Yes. 

32.  Yes;  it  would  afford  some  security  against  vexatious  appeals. 

34.  I  much  approve  the  mode  suggested  by  this  question ;  if  I  ventured  to  amend  it,  it 
would  be  to  observe  that  the  seizure  of  the  property  should  he'm  aU  cases  without  requiring^ 
affidavits.  It  is,  perhaps,  more  important  to  secure  the  property  in  all  cases,  than  to  provide 
for  possible  injury  to  the  credit  of  the  trader  in  ^few. 

46.  Most  certainly. 

49.  I  think  it  would.  I  have  known  gross  cases  of  fraud  which  have  called  for  exemplary 
punishment. 

50.  Trust-deeds  are  sometimes  as  costly  as  the  working  a  fiat  (properly)  would  be ;  and 
these  arrangements  generally  terminate  in  bankruptcy,  after  much  trouble  and  expense  has 
been  incurred.  Debtors  moreover  seldom  five  in  a  correct  list  of  their  debts.  Trust-deeds 
have  been  preferred  to  spare  the  feelings  of  the  insolvent  and  his  friends  by  avoiding  general 
exposure ;  but  since  die  operation  of  the  4th  of  6  Geo.  IV.  these  instruments  I  believe  have 
been  less  resorted  to. 

53.  This  is  a  valuable  suggestion,  which  may  be,  no  doubt,  beneficially  carried  out 

57.  See  answers  1  to  7. 

58  and  59.  These  are  large  questions.     I  refer  to  my  answer  to  No.  60. 

60.  I  quite  approve  of  this  plan ;  and  if  carried  out,  it  would,  no  doubt,  get  rid  of  objectioiK 
which  at  present  exist  (according  to  my  view)  m  the  working  of  countiy  fiats ;  these  objec- 
tions arise  from  the  impracticability  of  preserving  that  independence  among  parties,  (who  are 
in  various  ways  mixed  up  in  other  transactions,)  and  which  mdependence  is  so  essential  to  the 
due  administration  of  the  law.  The  want  of  it  of  course  greatly  diminishes  that  proper  autho- 
rity which  is  so  necessary  for  thdse  who  preside ;  hence  irregularities  which  would  not,  I 
think,  exist  under  the  alteration  here  proposed ;  for  these  reasons,  and  without  going  into 
detail,  I  am  decidedly  of  opinion  that  the  present  system  can  be  improved.  Bankruptcies  ai^ 
too  frequentlv  jobs;  and  it  requires  great  firmness  and  integrity  to  detect  and  expose  the 
knavery  in  which  they  are  enveloped. 

61.  Certainly  they  might,  with  great  advantage  to  the  public. 

62.  It  may  be  questionable  how  far  the  bankrupt  law  is  susceptible  of  being  administered 
by  commissioners  on  circuit.  Resident  judges,  selected  from  the  London  bar,  for  the  country 
districts,  would  be  desirable,  and  they  might  be  changed  at  stated  periods,  say  three  or  five 
years. 


James  Losh,  Esq^ 
Newcastle  List. 


JAMES  LOSH,  Esq,,  Barrister  at  Law. — Newcastle. 

1.  I  think  one  court  miffht  advantageously  administer  the  laws  both  in  bankruptcy  and 
in  the  cases  of  common  insolvency. 

2.  I  think  the  present  distinction  between  the  release  and  a  transfer  under  bankruptcy^  and 
that  of  a  common  insolvent,  ought  to  renudn.  In  other  respects^  I  have  not  known  of  any 
thing  to  prevent  the  same  system  of  law  being  applied  to  both. 
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3.  I  think  the  system  pursued  in  bankruptcy  the  most  efficient  in  securing  the  property  for  Retucas  to  the 
creditors.  Questioas  ci>eu- 

4.  I  have  no  knowledge  of  the  practice  of  the  Insolvent  Debtors*  Court  in  London,  but  have  migsioners* 
attended  the  Commissioners  on  circuit  in  Northumberland,  and  sometimes  in  Durham,  for  

5.  I  have  known  cases  where  property  has  been  kept  from  the  creditors  in  insolvency,  where 
it  woidd  have  been  got  for  them  in  bankruptcy. 

6.  In  cases  of  small  estates,  where  the  certificate  is  the  only  object,  the  costs  in  bank- 
riiptcy  sometimes  absorb  the  whole  estate. 

7.  I  have  known  this  in  many  cases ;  in  fact,  it  is  one  common  ground  of  opposition. 

8.  I  do  not  particularly  recollect  many  cases  of  this  kind. 

9.  I  am  not  aware  that  it  would. 

10.  I  think  it  would  be  desirable. 

11.  I  cannot  speak  from  experience  on  this  matter,  but  I  know  this  Act  nust  have  a  great 
tendency  to  introduce  certainty,  and  to  put  an  end  to  litigation^ 

12.  A  great  many  do ;  in  other  cases  there  is  usually  a  suspicion  of  nuscooduet  in  the 
bankrupt. 

13.  I  think  it  would.  It  is  a  great  hardship  to  small  tradns  to  be  excluded  from  the  bene* 
fit  of  a  certificate  from  the  want  of  sufficient  petitioning  creditor's  debt. 

14.  I  would  not  release  the  after-acquired  property  from  the  dums  of  crQd]itors>  except  in 
the  case  of  traders. 

15.  I  think  every  facility  should  be  given  to  all  persons  to  relieve  themselvea  from  the  dis- 
tress of  insolvency  by  giving  up  their  present  and  all  future  property,  to  be  fairly  divided 
among  their  creditors. 

16.  I  do  not  think  it  at  all  derirable  that  the  creditor  should  have  any  Aurther  power  over 
the  person  of  the  debtor. 

17.  I  do  not  believe  that  anything  further  could  be  got  by  imprisonment. 

18.  It^is  very  possible  that  the  fear  of  imprisonment  may  induce  a  man  to  pay  a  threatening 
creditor  in  preference  to  the  rest  of  his  creditors. 

19*  It  may  often  make  a  man  pay  one  debt  in  preference  to  others*  but  1  do  not  believe  it 
often,  if  ever,  induces  him  to  refrain  from  incurring  debt. 

20.  I  am  a  Commissioner  in  a  Court  of  Requests  at  Newcastle,  and  I  think  that  the  power 
of  imprisonment  for  the  sn^all  debts  recoverable  is  most  mischievous. 

21  and  22.  The  petty  dealings,  on  credit,  could  not  continue  without  some  cheap  court  for 
recovering  these  debts,  but  the  process  against  the  property  is,  in  my  opinion,  generally  efiec- 
tual,  and  certainly  all  that  in  any  case  ought  to  be  allowed;  I  cannot  learn  that  it  could  be 
easily  avoided. 

23.  I  am  not  ver^  confident,  but  think  that  this  power  should  only  exist  for  the  purpoee  of 
securing  an  equal  division  among  all  creditors. 

25.  I  believe  it  has  put  an  end  to  a  great  deal  of  grievous  oppression  towards  the  debtor, 
and  of  expense  to  both  debtor  and  creditor. 

26.  I  cannot  say  that  I  have  had  very  great  experience,  but  I  beliiBve  that  the  practice  of 
imprisonment  for  debt  was  injurious  to  all  concerned  in  it 

28.  I  think  such  powers  are  necessary. 

29.  I  am  not  aware  <£  any  advantage  from  this. 
Sa  I  think  it  would. 

31.  I  believe  it  would. 

32.  I  think  it  would. 

83.  It  often  occasions  great  hardship. 

34.  I  think  the  j^ans  suggested  here  would  be  an  improvement,  and  probably  the  postpone- 
ment of  seizure,  except  in  cases  of  suspicion  of  flight  or  fraud,  in  the  trader  would  not  be 
injurious  to  creditors.     I  cannot  speak  with  much  confidence  as  to  this. 

35.  The  present  law  in  this  matter  leads  to  much  uncertainty  and  litigation. 

36.  I  have  no  doubt  that  a  very  short  period  ought  to  be  allowed  to  contest  the  bank 
niptcy. 

39.  I  believe  the  present  law  is  injurious,  and  often  leads  to  extorttion  against  the  bank- 
rupt's friends. 

40.  I  think  the  certificate  ought  to  depend  on  the  Judge  or  Commissioner. 

41.  Tbe  expense  of  finding  out  and  getting  the  consent  of  distai^  creditors  is  necessaril 
inereased,  and  often  also  that  of  bringing  oansettts  front  many  of  them.. 

43.  I  think  it  would. 

44.  When  fraud  and  misconduct  on  the  pmrt  of  the  baokmpt  is  suspected,  I  do  noi:  think  it 
would. 

45.  I  think  not. 
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Newcastle  list 


46.  I  have  much  douht  on  this  matter,  but  upon  the  whole  incline  to  think  that  it  ought. 

47.  There  seems  no  reason  for  withholding  the  certificate  after  a  complete  investigation  of  the 
bankrupt's  conduct  has  taken  place. 

48.  I  think  it  should  be  granted  by  the  judge. 

49.  I  am  inclined  to  think  that  the  Conmiissioner  s  power  of  imprisonment  should  be  con- 
fined to  the  object  of  compelling  a  full  disclosure  of  the  bankrupt  s  affairs,  and  surrender  of 
the  property. 

50.  In  some  cases  where,  from  the  nature  of  the  estate,  peculiar  powers  of  management  are 
necessary,  a  trust-deed  may  be  better  than  a  fiat,  but  generally  not 

51.  I  do  not  know  that  trust-deeds  are  more  common  than  formerly,  but  rather  the  con- 
trary, I  should  think,  since  the  expenses  in  bankruptcy  have  been  lessened. 

52.  The  cases  ^ere  trust-deeds  are  useful  are  where  the  property  is  land,  or  extensive 
mining  or  manufacturing  concerns,  and  the  costs  are  of  little  comparative  consequence. 

53.  I  do  not  see  the  advantages  of  transferring  the  jurisdiction  from  the  Court  of  Chancery. 

54.  Upon  the  whole  a  per  centage  charge  seems  the  most  convenient  way  of  meeting  the 
necessary  costs. 

55.  I  think  the  payment  should  be  made  out  of  a  joint  fund. 

56.  The  official  assi^ee  ought  to  be  protected  in  all  cases  where  he  has  acted  honestly  in 
the  execution  of  his  duties. 

57.  I  have  acted  as  a  Commissioner  in  Bankruptcy  at  Newcastle  for  nearly  six  years. 

58.  I  think  official  assignees  are  wanted  in  the  country  fiats,  and  perhaps  also  some  oflker 
like  a  registrar. 

59.  I  am  not  aware  of  any  particular  causes  of  dissatisfieustion  with  respect  to  country  fiats : 
of  course  every  unnecessary  charge  for  the  fiat  is  objectionable. 

60.  I  am  of  opinion  that  some  such  scheme  as  that  sketched  out  here  mieht  be  a  very  good 
one ;  but  I  do  not  feel  competent,  from  my  present  knowledge  and  consideration  of  the  sul^eet, 
to  come  to  a  very  confident  opinion. 

61.  I  think  the  class  of  persons  competent  to  be  Judges  or  Commissioners  in  bankruptcy 
would  also  be  fit  to  discharge  the  duties  pointed  out  in  this  question. 

62.  It  appears  to  me  utterly  impossible  that  the  business  in  bankruptcy  and  insolvency 
cases  could  be  done  by  a  Comnussioner  on  circuit 


W.A.Rulton,Biq. 
BoltoBList 


W.  A.  HULTON,  Esq.,  Barrister  at  Law.— Bolton. 

I,  2,  &  3.  With  some  slight  modification  of  the  present  system  in  bankruptcy,  I  think  that 
it  might  be  effectively  applied  to  the  smaller  cases  which  now  come  into  the  Insolvent 
Debtors'  Court,  as  well  as  the  heavier  bankruptcy  cases — and  I  think  it  desirable  that  one 
uniform  practice  should  be  applied  to  all  cases  of  insolvency.  My  reasons  for  preferring  the 
practice  m  bankruptcy,  to  that  in  the  Insolvent  Debtors*  Court  are,  that  the  debts  claimed  are 
more  closely  investigated,  the  controul  over  the  assignees  more  actively  enforced,  and  the  pro- 
perty thereby  more  niUy  realized  and  justly  divided  in  the  one  case  than  in  the  other. 

4.  None  from  personal  experience. 

8.  In  the  generality  of  cases  which  have  occurred  in  the  district  in  which  I  am  Commis- 
sioner, when  the  proceeding  has  been  hostile,  complaints  have  be^i  made  of  an  improper  dimi- 
nution of  property,  and  in  many  of  the  cases  I  have  considered  the  complaints  wcdl  founded. 

9.  I  think  a  compulsory  act  of  bankruptcy,  more  expeditious  than  any  in  force  at  present, 
would  be  beneficial. 

10.  There  are  strong  objections  to  such  a  proceeding,  but,  on  the  whole,  I  think  that  a 
bankrupt  ought  to  have  an  opportunity  of  appearing  and  oeing  examined  before  the  Conunis- 
sioners  before  adjudication,  for  the  purpose  of  giving  him  an  opportunity  of  explaining  circum- 
stances given  in  evidence  against  him. 

II.  The  statute  is  too  recent  for  me  to  speak  from  experience  as  to  its  effects. 

12.  In  the  generality  of  cases  which  have  come  before  me  I  have  considered  that  the  issuing 
of  the  fiat  has  not  been  altogether  hostile  to  the  bankrupt 

14.  Such  powers  would  inevitably  lead  to  so  much  fraud  and  dishonesty  that  I  should  think 
them  m<^  unwise. 

16.  I  doubt  much  whether  any  beneficial  effects  whatever  result  from  the  pdwer  of  im- 
prisonment for  debt,  and  I  think  it  might  safely  be  abolished,  and  the  proceeding  be  con* 
sidered  as  a  punishment  for  crimen  For  fraud  it  ought  to  be  continued,  and  if  so  confined,  I 
think  the  remedy  miff ht  be  left  in  the  hands  of  the  creditor  without  the  formality  of  an  appli- 
cation to  any  tribunal 

20, 21,  &  22.  I  am  not  personally  acquainted  with  the  operation  of  Courts  of  Reouest,  but 
from  inquiries  I  have  made  I  doubt  whether  the  power  of  imprisonment  has  any  efect.    In 
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thr^  Courts  which  have  recently  been  established  in  this  county,  and  in  which  from  four  to  Retumfttothe 

five  hundred  cases  have  been  adjudicated  upon,  only  two  cases  have  occurred  in  which  the  Queations  circu- 

power  of  imprisonment  has  been  exercised,  and  I  have  not  heard  any  complaints  of  the  general  ^*^*4  ^  ^  ^^^" 

inefficiency  of  the  powers  of  those  Courts,  or  any  cases,  except  the  two  I  have  mentioned,  in  '°"''^"^"' 

which  imprisonment  has  ever  been  threatened.  W.  A.  Hulton,  Esq. 

23.  I  doubt  the  policy  of  such  a  power.  ^^^*^»  ^^ 

24.  If  the  power  of  imprisonment  was  confined  as  I  have  before  su^gested^  the  onus  ouffht 
certainly  to  be  on  the  creditors.  I  adverted  to  this  when  considering  the  16th«  17th,  and  18th 
questions. 

25.  I  cannot  answer  this  from  actual  experience ; 

26.  Or  this. 

28.  Decidedly — ^to  repress  contempts  to  the  Court  when  sitting — but  not  to  enforce  orders. 
In  these  latter  cases  the  parties  ought  to  be  left  to  the  ordinary  remedies. 

29.  The  fiat  is  almost  formal,  and  is  very  expensive.  If  security  were  given  for  the  proper 
prosecution  of  the  proceeding,  the  original  application  might  be  made  to  the  Commissioners 
below. 

31.  Certainly;  expense  is  sometimes  incurred  bv  applications  to  the  Court  above  in  matters 
which  might  properly  be  decided  by  the  Commissioners  below.  This  of  course  ought  to  be 
subject  to  appeal,  but  with  the  security  suggested  in  the  next  question. 

33.  No  practical  injustice  has  in  my  experience  resulted  from  the  present  law,  but  I  think 
that  the  bankrupt  ought  to  have  notice  of  the  proceeding,  to  give  him  an  opportunity  of  expla- 
nation. 

34.  I  very  much  doubt  the  policy  of  allowing  a  conditional  adjudication.  The  same  reasons 
which  prompted  me  in  my  answer  to  the  9th  question,  make  me  object  to  such  a  proceeding. 
The  party  would  have  a  greater  opportunity  of  making  away  with  his  property. 

35.  In  theory  it  is  bad;  but  I  have  found  no  difficulties  result  from  it  in  practice.  Delay 
in  bringing  an  action  would  be  considered  as  tantamount  to  acquiescence. 

36.  I  think  it  desirable  that  the  adjudication  should  be  considered  final  against  all  parties, 
if  not  disputed  within  a  certain  time.  So  far  as  this  applies  to  debtors  they  can  with  justice 
only  require  that  some  persons  should  be  enabled  to  give  them  a  valid  discharge  for  their 
payments. 

38.  The  certificate,  I  think,  ought  to  be  in  the  discretion  of  the  Commissioners,  who  ought 
to  consider  all  the  circumstances  attending  the  bankruptcy,  and  not  merely  whether  the  bank- 
rupt has  conformed  to  the  laws  since  he  became  bankrupt.  The  creditors,  at  present,  are 
induced,  in  many  cases,  to  grant  or  withhold  the  certificate  either  from  easiness  of  disposition, 
motives  of  humanity,  or  revenge.  Commissioners  would  be  less  likely  to  be  influenced  by 
such  notions.  The  creditors  ought,  [however,  to  be  heard,  and  their  opinions  taken  on  this 
point,  and  I  have  no  doubt  that  they  would  be. 

47.  I  think  that  the  granting  of  the  certificate  ought  to  be  proceeded  in  within  a  certain 
time  after  the  last  examination,  and  ought  not  to  be  postponed  till  after  an  audit  or  dividend. 
The  amount  of  the  dividend  ouglit  not  to  be  an  influencing  motive  with  the  creditors,  which  it 
undoubtedly  would  if  the  certificate  could  not  be  granted  till  after  an  fiudit. 

49.  Certainly  ;  such  a  power,  I  am  convinced,  would  be  most  beneficial.  The  fear  of  the 
limited  powers  which  the  commissioners  have  in  this  respect  has,  in  my  experience,  been  found 
effectual  in  preventing  fraud,  or  rather  facilitating  discovery. 

51.  I  do  not  think  that  trust-deeds  are  more  resorted  to  than  formerly — at  least  in  my  dis- 
trict— ^but,  on  the  contrary,  I  think  they  have  diminished ;  and  I  consider  the  reason  that  the 
trust-deed  is  dbregarded  for  the  fiat  is  the  more  extended  power  under  the  one  than  the 
other  proceeding.  Parties  will  sometimes  try  to  administer  under  a  trust  d^,  but  at  last 
resort  to  a  fiat. 

54.  I  can  give  no  opinion  as  to  the  regulation  of  the  fees  of  the  court,  unless,  indeed,  my 
answer  to  the  29th  and  30th  questions  can  be  so  considered;  but  I  see  great  objections  in  pay- 
ing officers  by  a  per  centage  on  all  cases.  Each  case  ought,  in  my  opinion,  to  bear  its  own 
burthen. 

56.  The  remuneration  of  the  official  assignee  ought,  to  some  extent,  to  be  regulated  by  the 
natureof  the  estate.  In  such  cases  he  ought  to  bear  the  ordinary  risks.  Extraordinary 
risks  might  be  incurred  with  the  consent  of  the  creditors,  and  then  the  estate  ought  to  bear  the 
risk. 

58.  I  cannot,  of  course,  give  any  opinion  upon  the  (questions  proposed  as  to  the  general  ad- 
ministration of  bankrupts'  estates,  but  I  am  much  mistaken  if  there  is  any  general  feeling  of 
dissatisfaction  with  the  practice,  at  least  in  this  county. 

62.  The  plan  suggested  is,  in  my  opinion,  altogether  impracticable,  but  the  same  feelings 
that  prevented  me  giving  a  full  answer  to  the  58th  question  prevent  me  giving  a  full  answer 
to  this. 
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APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 


Returns  to  the 
Questions  eircu- 
lated  by  the  Com- 
missioners. 

Hr.  John  Hall, 


Mr.  JOHN  HALL.— Sheffield. 

2.  I  am  of  opinion  this  might  be  done  advantageously  if  the  costs  could  be  regulated  to  meet 
the  smaller  estates. 

3.  I  am  decidedly  in  favour  of  the  Court  of  Bankruptcy. 

5.  I  never  in  my  life  received  a  farthing  dividend  from  the  estate  of  a  creditor  who  passed 
through  the  Insolvent  Court. 

6.  The  Insolvent  Court  debtors  scarcely  ever  pay  a  dividend  in  this  part  of  the  country. 
We  call  it  whitewashing. 

7.  This  is  done  in  nineteen  cases  out  of  twenty. 

8.  I  have :  it  is  generally  the  case  in  a  greater  or  less  degree. 

12.  It  is  generally  a  friendly  act  by  a  relative  or  creditor,  and  if  the  party  does  not  owe  eny 
~  creditor  a  sum  sufficient,  they  make  the  debt  up  to  the  amount  fictitiously. 

13.  I  think  some  plan  of  this  sort  would  be  an  improvement  on  the  present  laws. 

14.  Such  a  law  appears  to  me  to  be  absurd. 

15.  I  think  cases  might  occur,  such,  for  instance,  as  that  of  a  clerk  or  book-keeper,  who  was 
in  the  habit  of  receiving  his  salary  quarterly  ;  such  a  man  must  necessarily  have  credit  during 
that  period,  and  if  overtaken  by  sickness  or  misfortune  it  wouki  be  a  hardship  for  him  to  be 
for  ever  harrassed  by  his  creditors  without  the  nEieans  of  extricating  himself. 

16.  I  am  not  aware  that  any  advantage  has  been  derived  from  the  powers  contained  in  thn 
Act. 

17.  Imprisonment  has  terrors  not  possessed  by  any  process  of  law. 

18.  I  am  of  opinion  that  it  has  a  great  effect. 

19.  I  am  of  that  opinion. 

20.  I  am  a  commissioner  of  the  Sheffield  Court  of  Requests ;  and  I  am  of  opinion  that  if 
this  court  were  abolished  it  wouki  be  a  great  loss  both  to  creditors  and  debtors. 

21.  In  a  great  many  cases  they  would  not,  because  in  large  towns  there  ace  hundreds  who 
have  no  effects ;  and  if  imprisonment  was  abolished  the  number  would  very  greatly  increeaew 

22.  It  is  the  case. 

25.  In  my  opinion  the  abolition  of  arrest  on  mesne  process  has  had  this  effect ;  it  has 
enabled  the  party  sued  to  put  his  affairs  in  such  a  shape  oefore  he  is  required  to  give  beil^ 
so  as  to  deter  the  party  smng  him  from  proceeding  further;  in  fiict,  to  set  his  orators  at 
defiance. 

26.  It  has  made  them  free  from  all  anxiety — ^no  process  of  law  having  any  terrors  excepting 
the  law  of  arrest  of  the  person. 

27.  The  smaller  class  of  traders  of  all  sorts  of  business. 

39.  I  never  knew  a  bankrupt,  who  had  acted  with  anything  like  honesty  to  his  creditori, 
find  any  difficulty  whatever  in  obtaining  his  certificate. 

40.  I  certainly  do. 

43.  I  do  not  think  the  present  laws  relative  to  this  subject  too  severe. 

44.  I  think  it  would  be  too  easily  obtained. 

45.  Wherever  a  bankrupt  experiences  difficulty  in  obtainin|;  his  certificate,  so  &r  as  my 
experience  goes,  there  have  been  good  and  substantial  reasons  for  withholding  it 

49.  I  think  ^t  would  have  a  very  good  effect 

50.  A  fiat  is  preferred — but  the  expense  of  working  the  conunission  would  swallow  up  sbmO 
estates. 

51.  If  they  are  on  the  increase  it  b  entirely  owing  to  the  eoqpense  of  working  a  fiat :  tntftr 
deeds  are  getting  more  in  disrepute  every  day. 

52.  It  does. 

53.  They  ought  to  have  power  to  compd  assignees  to  produce  their  accounts  and  divide  the 
assets,  which  now  is  not  done  for  seven  years,  and  in  some  cases  never. 

54.  If  a  plan  could  be  framed  for  all  costs  and  expenses  to  be  paid  by  a  per  centage  on  the 
assets  really  available  for  a  dividend,  there  would  be  an  end  to  trust-deeds. 

57.  X  have  suffered  considerably  from  failures. 

58.  I  am  of  opinion  that  bankrupts*  estates  suffir  very  greatly  from  improper  pefsons  beii^ 
generally  appointed  assignees.  It  almost  always  happens  that  those  who  are  most  competent 
wiU  not  act ;  they  cannot  spare  the  time,  or  will  not.  1  know  a  case  of  bankruptcy  whicn  was 
gazetted  twelve  years  ago*— the  trade,  which  is  a  profitable  one,  has  been  carried  on  by  the 
assignees  until  very  lately.  I  am  quite  sure,  if  suitable  assignees  had  been  chosen  at  the  first, 
or  a  clever  official  assignee,  the  estate  would  have  paid  40t.  in  the  pound  before  this,  whereas 
the  creditors  have  only  received  5^.  in  the  pound,  and  the  solicitors  have  been  paid  from  three 
to  four  thousand  pounds ;  it  has  been,  what  is  called  in  Yorkshire,  a  regular  job  frx>m  the  first 
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Return!  to  the 
Questions  circu- 
lated by  the  Com« 
R.  6.  DUCK,  Esq.,  Barrister  at  Law. — Manchester.  missioners. 

I,  2,  3.  I  would  premise  that  the  system  pursued  in  bankruptcy  is,  in  my  opinion,  greatly  ^  G*  Duck,  Esq. 
preferable  to  that  of  the  Insolvent  Debtors*  Court     It  affords  more  prompt  and  effectual  Manchester  List 
means  of  bringing  the  known  property  of  the  debtor  within  the  controul  of  nis  creditors — it 

is  far  more  efficacious  in  enforcing  the  discovery  of  concealed  property — an  object  of  first-rate 
importance  in  any  system  of  insolvency  law — ^it  gives  greater  facilities  for  the  detection  of 
fraudulent  claims,  set  up  in  competition  with  the  just  ckims  of  bond'fide  creditors — it  better 
assists  the  trial  and  determination  of  litigated  questions  between  the  debtor  and  his  creditors, 
and  between  one  class  of  creditors  and  another — and  it  yields  to  the  honest  debtor,  at  less 
eost  of  character,  feeling,  and  personal  convenience,  a  mote  complete  and  just  measure  of 
protection.  I  consider  it  desirable,  on  general  principles,  that  there  should  be  one  uniform 
system  of  administering  all  law,  which,  like  that  of  bankruptcy  and  insolvency,  has  the  same 
or  similar  objects.  Nor  does  it  occur  to  me,  that  there  would  be  any  serious  difficulty  in  adopt- 
ing a  course  of  procedure  by  which  that  system  might  be  made  as  properly  and  usefully 
available  in  the  smaller,  as  in  the  heavier  cases  of  insolvency. 

8.  I  have  no  doubt  whatever  that  such  cases  are  very  numerous.  Instances  are  constantly 
occurring,  in  which  we  have  direct  and  positive  proof  of  the  waste  and  abstraction  of  pro-^ 
perty,  after  an  act  of  bankruptcy  has  been  committed ;  and  still  more  frequently  after  the 
period  at  which  the  debtor  must  have  known  himself  to  be  in  a  state  of  hopeless  insolvency. 

9.  I  am  convinced  that  great  loss  and  injury  are  daily  occasioned  to  creditors  for  want  of 
means  to  force  an  insolvent,  who  is  known  to  be  making  away  with  his  effects,  into  bank- 
ruptcy, more  expeditiously  than  can  be  done  under  the  8th  section  of  the  1st  and  2nd  Vic- 
toria, c.  1 10.  A  compulsory  act  of  bankruptcy,  to  meet  this  case,  would  be  highly  beneficial ; 
but  it  is  difficult  to  suggest  anything  that  would  not  be  liable  to  abuse. 

10.  I  think  a  trader  should  be  examinable  as  to  his  act  of  bankruptcy,  as  well  before  as 
after  adjudication. 

II.  The  statute  in  question  has  been  in  operation  for  so  short  a  time,  that  I  am  not  able, 
from  experience,  to  speak  to  its  effect  I  have  great  reason  to  think  that  it  will  facilitate 
fraud  to  such  a  degree  as  to  more  than  counterbalance  any  advantage  to  be  derived  from  the 
alteration  of  the  law  as  it  stood  under  6th  Geo.  IV.,  c.  16. 

12.  Certainly,  in  a  great  majority  of  cases. 

13.  I  see  no  objection  to  this — provided  that  means  were  afforded  to  creditors  of  immediately 
obtaining  the  assistance  of  the  compulsory  or  general  law,  if  they  found  reason  to  suspect 
the  honesty  or  completeness  of  the  voluntary  distribution. 

14.  15.  An  insolvent,  wishing  to  obtain  the  benefit  of  a  cessio  banorum,  may  so  easily  make 
himself  a  trader  for  the  purposes  of  bringing  himself  within  the  law,  that  I  can  perceive  little 
or  no  advantage  in  continuing  a  distinction  between  debtors  who  are,  and  debtors  who  are 
not  traders.  /&  regards  the  points  to  which  these  questions  refer,  it  is  my  opinion,  that  all 
insolvents  should  be  placed  upon  the  same  footing,  and  that  all  should  be  made  equally 
subject  to  the  checks  which  might  be  provided,  by  means  of  an  improvement  in  the  practice  of 
granting  certificates,  and  of  a  power,  to  be  lodged  in  the  judges  or  commissioners,  of  impri- 
sonment, by  way  of  punishment  for  fraud. 

16,  17.  I  see  no  good  reason  for  any  longer  allowing  the  creditor  to  take  the  body  of  the 
debtor  in  execution,  ad  satisfaciendum,  at  all.  In  my  judgment,  imprisonment,  on  account 
of  debt,  can  be  defended  or  usefully  applied  only  as  a  means  of  enforcing  discovery  of  pro- 
perty, or  as  a  punishment  for  fraud  or  other  criminal  misconduct.  With  either  object,  its 
infliction  ought  not  to  be  left  in  the  discretion  or  to  the  feeling  of  the  creditor. 

18,  19.  I  cannot  doubt  that  the  knowledge  that  there  is  a  law  of  unprisonment  for  dabt  has 
some  effect  in  making  men  pay  what  they  owe,  and  that  it  restrains  them,  in  many  instances, 
fi^m  running  into  debt  as  wantonly  as  they  otherwise  would  do.  But,  as  that  law  at  present 
stands,  I  do  not  think  it  nearly  so  potent  in  these  respects  as  it  would  be,  if  imprisonment 
(apart  from  its  application  for  the  discovery  of  property)  were  looked  upon  as  a  punishment 
for  fraud.  If  its  infliction,  in  the  character  of  a  criminal  sentence,  were  made  the  pretty  cer- 
tain consequence  of  debt  dishonestly  incurred,  I  see  no  reason  why  it  should  not  be  as  effective 
in  repressing  that  as  any  other  species  of  offence. 

20,  21,  22.  My  experience  of  these  Courts  has  been  very  limited.  They  have  to  deal 
chiefly  with  a  class  of  debtors  who,  although  possessed  of  little  or  no  visible  property 
do  not  find  it  convenient  to  remove  their  persons  out  of  the  jurisdiction  within  which  they 
probably  find  regular  employment  at  good  wages.  They  are  therefore  induced,  under  the 
orders  of  such  Courts,  and  with  the  alternative  of  imprisonment  before  them,  to  set  apart  a 
jportion  of  their  earnings,  as  they  arise,  for  the  payment  of  their  debts,  by  weekly  or  monthly 
mstalments.  I  believe  small  debts,  to  a  very  considerable  amount  in  the  whole,  may  be  thus 
recovered,  which,  without  some  such  system,  would  be  entirely  lost 

23.  Decidedly  better,  where  there  is  property,  which,  if  found,  would  be  sufficient  to  satisfy 
the  claims  of  the  creditor.  But  still,  1  think,  the  power  of  imprisonment  may  be  very  use- 
iuUy  retained,  to  meet  such  cases  as  those  adverted  to  in  my  last  answer,  which,  I  have  no 
doobty  are,  in  this  district  at  least,  sufficiently  numerous. 
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24.  All  principle  appears  to  me  to  require  that  the  onus  of  proof  should  lie  upon  the 
creditor. 

25^  26>  27.  I  have  had  no  experience  enabling  tne  to  form  an  opinion  upon  these  points. 

28.  It  is  mv  decided  opinion  that  the  judges  or  commissioners  in  bankruptcy  ought  to  have 
this  power.  I'hey  are  frequently  unable  to  maintain  their  authority  and  preserve  proper 
order  and  decorum  in  the  proceedings  before  them>  for  want  of  it;  whilst  I  am  satisfied  that, 
if  they  were  known  to  possess  it,  they  would  very  seldom  indeed  have  occasion  to  exercise  it. 

29,  30.  A  distinct  petition  and  fiat,  in  every  case  of  bankruptcy,  seem  to  me  quite  useless. 
Some  security  ought,  perhaps,  to  be  given,  as  now,  against  malicious  or  unfounded  prosecu- 
tions of  bankruptcy,  but  I  think  the  proceedings  mignt,  without  any  disadvantage,  and  with  a 
saving  of  expense,  originate  before  the  judge  or  commissioner  who  is  to  adjudicate. 

31.  Most,  if  not  all  the  matters,  which  now  require  the  order  of  the  Court  above,  might,  I 
think,  be  very  properly  left  to  the  discretion,  in  the  first  instance,  of  the  adjudicating  judge  or 
commissioner. 

32.  I  cannot  say  that  it  would,  in  my  opinion,  be  desirable  or  fair,  to  lay  this  down  as  a 
general  rule  of  practice. 

33.  34.  Although  the  ex  parte  adjudication  of  bankruptcy  is  an  apparently  harsh  proceed- 
ing, and  one  much  at  variance  with  the  general  spirit  and  course  of  our  law,  still  I  have  seldom 
or  never  known  an  instance  of  its  working  practical  injustice  or  mischief.  I  think,  however, 
that,  without  prejudice  to  the  creditor,  the  ahow  of  harshness  might  be,  in  a  great  measure 
removed,  by  making  the  adjudication  of  bankruptcy,  in  the  first  instance,  unconditional,  as 
suggested  in  the  34th  question.  But  the  relaxation  of  the  existing  law  could  not,  I  think, 
safely  be  carried  further  than  this.  I  would  have  the  entry  of  the  messenger,  in  all  cases, 
immediate ;  otherwise,  I  have  nodoubt  whatever  that,  during  the  suspension  of  the  absolute 
adjudication,  valuable  property  would,  in  many  cases,  be  put  beyond  the  reach  of  creditors, 
by  parties  whose  previous  conduct  would  not  have  aflforded  any  sufficient  ground  for  charging 
them  with  such  an  intention  I  think,  too,  that  the  immediate  entry  of  the  messenger,  unless 
the  practice  were  general,  would  often  operate  unfairly,  by  subjecting  the  alleged  Iwtnkruptto 
the  imputation  of  mtended  fraud,  for  which  there  might  be  no  substantial  foundation. 

39,  45.  It  would,  I  think,  be  much  better  if  the  allowance  or  refusal  of  the  certificate  were 
left  entirely  to  the  discretion,  and  upon  the  responsibility  of  the  Judge  or  Conmibsioners.  I 
believe  that  under  the  present  system  it  is,  in  a  majority  of  instances,  granted  or  withheld 
without  much  reference  to  those  circumstances  upon  which  it  ought  to  depend.  Still,  I  think 
the  creditors  should  have  full  opportunity  of  showing  cause  against  its  allowance,  if  they 
thought  fit — and  I  am  of  opinion  that  if  the  practice  of  withholding  the  certificate,  upon 
reasonable  grounds  of  opposition,  were  establisned  and  resolutely  actc^  up  to,  creditors  who 
had  substantial  reason  for  complaint  against  the  bankrupt,  would  not  be  backward  in  stating 
and  trying  to  establish  it. 

46.  Unquestionably  it  should.  I  apprehend  that  the  certificate  is  generally  taken  as  evi- 
dence that  the  bankrupt's  conduct  as  a  trader,  so  far  as  it  has  been  brought  to  light  by  his 
bankruptcy,  is  free  from  any  imputation  of  dishonesty,  or  other  criminal  stain;  whilst,  in 
point  of  fact,  a  bankrupt  may  conform  in  every  respect  to  the  requisitions  of  the  Law  of  Bank* 
ruptcy,  and  thus  (the  creditors  having  consented),  entitle  himself,  almost  as  a  matter  of  right, 
to  ois  certificate  at  the  hands  of  the  Commissioners — although  the  latter  may  be  under  the  full 
conviction,  from  his  conduct  shortly  prior  to  his  bankruptcy,  that  he  b  little  better  than  a 
common  and  incorrigible  swindler. 

47.  The  time  of  granting  the  certificate  might,  I  think,  be  properly  left  in  the  discretion  of 
the  Jud^e  or  Commissioners. 

48.  I  would  suggest  that  the  certificate  should  be  one,  not  of  mere  conformity  with  the 
Bankrupt  Law,  but  that  the  bankrupt  has  so  conducted  himself,  with  reference  to  his  ere 
ditors,  in  all  matters  which  have  come  to  the  knowledge  of  the  certifying  parties,  including 
the  circumstances  under  which  his  debts  were  contracted,  as  to  entitle  him  to  the  benefit  which 
the  certificate  is  intended  to  afford. 

49.  Such  a  power  is,  in  my  judgment,  very  much  needed,  and  would  be  as  effective  a 
check  as  could  be  devised  to  prevent  frauds,  that  are  now  daily  practised  with  impunity. 

50.  Upon  this  point  I  can  give  no  general  opinion.  The  preference  of  the  one  or  the  other 
mode  of  proceeding  must  depend  upon  the  particular  circumstances  of  each  case. 

51.  I  have  no  reason  to  believe  that  they  are  so  in  this  district;  beyond  which  I  cannot 
speak. 

52.  By  no  means  necessarily;  although  in  many  cases,  particularly  of  small  estates,  they 
are  doubtless  adopted  mainly  on  that  account. 

53, 56.  I  am  not  prepared  to  give  any  opinion  upon  the  points  to  which  these  questions  refer. 

58.  So  far  as  the  administration  of  bankrupts*  estates  in  the  country  may  be  omsidered  to 
depend  upon  the  proper  and  efficient  discharge  of  the  duties  resting  upon  the  Commissioners^ 
I,  as  one  of  that  body,  can  scarcely  be  expected  to  answer  this  question.  But  I  may  fairly 
state  my  strong  conviction,  that  in  this  district,  to  which  my  acquaintance  and  observations 
are  confined,  bankrupts*  estates  are  almost  universally  realized  to  the  fullest  possible  extent, 
and  with  as  little  delay  as  a  due  regard  to  their  advantageous  conversion  into  money  will 
admit — that  the  accounts  of  assignees  are,  with  very  few  exceptions,  and  those  generally 
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satisfactorily  explained,  brought  to  an  audit — that  the  assets  are,  in  most  cases,  fully  divided  Returns  to  the 
amongst  the  creditors  within  the  periods  allowed  by  the  statute  for  those  purposes  respectively —  Questions  circu- 
and,  that  there  does  not  appear  to  me  any  just  ground  for  belief,  that  a  greater  amount  of  ^*f^4  ^^  *^^  ^^^^ 
dividends  in  the  tohole  will  be  realized  under  any  system  that  may  be  suggested  in  lieu  of  the  °"'^°'^^'^* 
existmg  one.  r.  g.  Duck,  Esq,. 

60.  This  scheme  in  outline,  seems  to  me  preferable  to  the  present  system,  which,  as  I  Manchester  List, 
think  unnecessarily,  separates  the  general  Law  of  Insolvency  into  two  branches.    But,  without 
a  knowled^  of  the  details  by  means  of  which  it  is  proposed  to  carry  it  out,  I  can  offer  no 
decided  opmion  as  to  the  probable  advantages  or  disadvantages  of  it. 

62.  In  answeiing  this  question  I  must  again  be  understood  to  speak  with  reference  particu- 
larly to  this  and  two  or  three  neighboiuring  districts — ^the  bankruptcy  business  of  which  is  little, 
if  at  all,  inferior  in  amount,  importance,  or  the  time  which  it  requires  for  its  discharge,  to  that 
of  London.  As  regards  these  districts,  I  have  no  hesitation  in  expressing  the  strongest  opi- 
nion, that  the  suggested  plan  of  administeringr  the  Law  of  Bankruptcy  in  a  court  in  London, 
with  the  aid  of  occasional  Circuit  Judges,  womd  be  the  most  inconvenient,  unfair,  and  ineffec 
tive  that  could  possibly  be  adopted. 


Mr.  C.  A.  HELM,  Solicitor. — Worcester. 

1.  Athough  I  have  been  in  practice  more  than  20  years,  I  have  not  had  a  great  deal  of  Mr.  C.  A.  Helm.] 
practice  in  bankruptcy  or  insolvent  matters ;  indeed  I  am  not  living  where  there  has  been 

much,  and  the  little  there  has  been,  much  divided ;  but  my  late  partner,  Mr.  William  Saun- 
ders, during  his  practice  of  more  than  40  years  in  this  city,  was  rather  extensively  employed 
in  Bankruptcy  Commissions,  as  Solicitor  or  Commissioner,  and  frequently  on  behalf  of  the 
largest  banking  establishments  here  (Worcester)  ;  and  I  have  often  heard  him  state,  that  had 
it  not  been  for  nis  own,  or  similar  examinations  on  behalf  of  the  creditors,  the  real  state  of  the 
bankrupt's  afiairs,  and  his  conduct  towards  his  creditors,  would  not  have  been  known;  and  that, 
generally  (he  spoke  only  of  country  commissions  and  fiats)  there  was  not  that  searching 
investigation  which  was  in  many  cases  required.  That  the  privacy  which  attended  the  meet- 
ings of  the  Commissioners  was,  he  considered,  a  great  evil,  and  that  if  the  Commissioners  sat 
in  public,  similar  to  the  hearings  of  the  cases  of  insolvent  debtors,  it  would  6e  a  great  improve- 
ment on  the  present  system.  As  to  the  formation  of  one  jurisdiction  instead  of  two,  as  at 
present,  I  never  heard  him  state  his  opinion,  but  I  am  inclined  in  favour  of  the  former. 

2.  My  opinion  is,  that  in  heavy  cases  of  bankruptcy ;  examinations  into  the  bankrupt's  books 
and  accounts  before  an  Examiner^  or  an  official  assignee,  or  some  person  other  than  a  mere 
accountant,  as  at  present  in  country  cases,  whose  object  often  is  to  benefit  the  bankrupt  instead 
of  his  estate,  and  the  correctness  of  the  accounts  should,  as  far  as  may  be,  be  verified  by  the 
person  so  employed ;  and  that  the  same  examinations  should  take  place  in  all  insolvent  cases 
prior  to  the  hearmg.  The  expense  of  three  or  more  Commissioners  (two  out  of  three  barristers, 
with  double  fees  and  travelung  expenses)  and  a  solicitor  of  great  experience  in  bankruptcy 
matters,  with  the  smaller  fee,  and  no  travelling  expenses  (although  from  the  same  distance  as 
the  barrister)  and  the  same  expenses  at  each  adjourned  meeting — is  ruinous  as  well  as  unfair 
towards  the  solicitor. 

3.  4.  My  practice  in  either  court  has  been,  as  I  have  before  stated,  but  little.  I  have,  how- 
ever seen  since  I  have  acted  as  Deputy  Clerk  of  the  Peace  of  this  county,  that  the  insolvency 
business,  as  at  present  managed  (I  confine  myself  to  Worcester  and  Worcestershire),  is  very 
slovenly  done  by  the  solicitor  acting  for  the  insolvent;  that  when  the  Commissioner  sifls  the 
contents  of  the  balance-sheet,  or  any  opposing  creditor  appears,  various  omissions  (intentional 
ones  too),  are  discovered.  My  opinion  is  that  the  insolvent's  books  and  accounts  should  be 
investigated  by  some  competent  official  person  before  the  hearing,  as  recommended  in  cases  of 
country  fiats  in  bankruptcy.  The  hearings  in  the  country  seem  to  me  to  tend  very  Uttle  to 
the  benefit  of  creditors,  the  dividends  being  few  and  very  small ;  the  insolvent  having  spent  or 
disposed  of  everything  before  the  petition.    • 

5,  6.  I  can  only  say  that,  from  what  I  have  observed  during  my  general  practice  in 
this  city,  and  occasionally  in  cases  in  London,  I  think  that  if  the  same  searching  investigation 
took  place  under  country  as  under  London  fiats,  the  bankruptcy  system  would  tend  to  the 
best  dividend ;  but  the  present  expense  under  a  fiat  would  more  than  swallow  up  all  the 
assets  in  small  cases.  The  bankrupt  should  be  prepared  to  pass  his  examination  at  the 
first  meeting  of  his  creditors,  and  attend  also  at  every  meeting  until  his  estate  has  been  wound 
up. 

10.  I  do — before  adjudication. 

12.  More  generally  by  their  own  consent,  but  urged  to  it  by  some  attorney  anxious  for  a 
fiat  in  his  own  office. 

13.  It  would  certainly  be  desirable  that  a  person  who  is  unable  to  pay  his  debts  in  full 
should  be  enabled  himself,  or  compelled  by  a  bond  fide  creditor,  to  a  certain  amount,  to 
divide  his  property  rateably  amongst  his  creditors,  and  I  would  encourage  any  provision  for 
this  purpose.     When,  however,  an  assignment  has  been  made,  it  should  be  compulsory  on 
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the  creditors  to  take  the  benefit  of  it  within  a  short  period,  or  otherwise  be  excluded  from 
such  benefit,  and  from  all  claim  on  the  trader,  as  in  cases  of  bankruptcy ;  but  care  must  be 
taken  to  prevent  a  provision  of  this  nature  being  made  use  of  by  fraudulent  debtors  to  avoid 
paying  their  debts  in  full. 

15.  I  think  that  the  sooner  a  person,  whether  a  trader  or  not,  calls  his  creditors  together 
and  undergoes  an  excunination  on  oath,  in  their  presence,  as  to  the  state  of  his  circumstances, 
the  better ;  but  some  check  must  be  put  upon  debtors,  le«t,  regardless  of  their  ability  to  pay> 
they  repeatedly  incur  debts  a  second  time  or  oftener. 

16.  I  think  it  desirable  that  a  judgment  creditor  should  have  the  power  of  taking  the  per- 
son of  his  debtor  in  exeevtion  in  all  cases.  To  avoid  payin?  their  debts,  fraodulent  debtors 
frequently  make  away  with  their  property  to  some  relative  or  mend,  in  such  a  way  as  to  make 
it  very  tedious,  if  not  impossible,  for  the  creditor  to  follow  it     In  these  eases,  taking  the 

Eerson  of  the  debtor  in  execution  is  the  creditor's  onl^  means  of  compelling  him  to  disclose 
is  property,  and  satisfy  the  debt.     It  is  a  power  which,  I  thinks  is  not  likely  to  be  abused. 

17.  The  discovery  by  this  means  of  property  concealed  is,  I  think>  a  sufficient  reason  for 
retaining  the  power  of  taking  the  person  in  execution. 

18.  I  think  the  law,  as  it  stood  before  the  Act  for  abolishing  arest  on  mesne  process,  had 
that  effect  in  very  many  cases. 

19.  Since  the  passing  of  the  last-mentioned  Act,  I  do  not  think  the  fear  of  imprisonment  has 
any  effect  in  making  a  man  pay  what  he  owes,  or  refrain  from  incurring  debt.  He  is  well 
aware  that  he  will  have  sufficient  notice  by  the  proceedings,  before  judgment  can  be  obtained, 
to  get  out  of  the  way. 

20.  I  am  not. 

21, 22.  There  is,  however,  a  local  court  in  this  city,  called  "  The  Court  of  Pleas,"  which  is 
considered  by  the  public  a  great  benefit  to  traders ;  but  I  do  not  practise  in  it. 

23.  I  do  not  think  the  power  here  spoken  of  would  be  commensurate  with  the  beiufit 
derivable  from  a  ca.  sa.,  so  as  to  be  substituted  for  it  It  would,  however,  be  a  serviceable 
power  to  creditors  if  given  to  them  in  addition. 

24.  I  certainly  think  the  debtor  should  be  the  petitioner  for  relief  against  the  general  law, 
and  show  his  title  to  the  indulgence  sought  for. 

25.  I  have  not  had  experience  sufficient  to  form  an  opinion. 

26.  Same  answer. 

28.  My  opinion  is  in  favour  of  giving  each  Judge  or  Commissioner  the  power  here 
referred  ta  » 

29.  I  do  not  see  any  advantage  in  the  preliminary  steps  required  before  adjudication. 
Ab  publicity  is  given  to  them,  so  that  a  trader^s  credit  is  not  injured  should  the  Conunis- 
sioners  refuse  to  adjudicate  him  a  bemkrupt. 

30.  I  think  it  would  be  a  saving  of  expense,  and  therefore  advantageous,  that  the  pro 
ceedings  should  originate  before  a  competent  Judge  or  Commissioiier,  who  would  have  to 
adjudicate. 

31.  I  think  it  would  be  advantageous. 

32.  I  think  that  in  all  cases  of  appeal  the  judgment  of  the  court  appealed  against  should 
be  considered  j)rimd  facie  right,  and  that  therefore  the  appellant,  with  proper  sureties,  should 

S've   security  for   the  performance   of  the  judgment,  if  affirmed,  and   also  for   the  costs, 
ppeals,  which  add  to  the  uncertainty  of  the  law,  should  be  discountenanced. 

33.  Having  regard  to  the  interests  of  creditors,  and  the  prevention  of  frauds,  I  think  it 
essential  that  the  proceedings  to  make  a  party  a  bankrupt  should  be  ex  parte. 

34.  I  think  the  first  provision  mentioned  in  this  question,  fair  for  both  debtor  and  creditor, 
viz.,  that  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of  bankruptcy,  an  order  should  be 
made  to  show  cause  only,  but  that  the  messenger  upon  such  order  should  take  possession  of 
the  trader^s  property  until  the  order  be  made  absolute  or  discharged.  I  do  not  think  the 
contingent  injury  that  may  in  some  few  cases  be  done  to  a  trader's  credit  should  be  set  against 
the  great  advantage  derivable  from  an  immediate  seizure  of  the  property. 

35.  I  think  some  time  should  be  limited  within  which  appeals  should  be  made  against  a 
fiat — after  which  time  it  should  be  taken  to  be  valid. 

36.  No. 

37.  I  would  not  limit  the  amount. 

38.  I  see  no  objection  to  the  provision  suggested. 

39.  I  incline  to  think  the  present  law,  as  to  the  signature  of  the  bankrupt's  certificate,  has, 
in  general,  worked  beneficially.  The  knowledge  that  the  signatures  may  be  withheld  by  the 
creditors  is  an  inducement  to  the  debtor  to  make  the  property  produce  a  good  dividend ;  and 
when  his  bankruptcy  is  caused  by  misfortune  or  losses,  and  not  by  any  criminality  of  his  own, 
I  think  a  sufficient  number  of  creditors  will  generally  be  ready  to  give  their  consent  to  his 
certificate.  At  the  same  time  I  cannot  lose  sight  of  the  fact  that  the  discharge  or  not  of  an 
insolvent  debtor  rests  with  the  Commissioner  alone.  In  cases  of  bankrupts,  the  present  sys- 
tem sometimes  works  harshly  upon  bankrupts  where  no  fraud  was  ever  suspected,  and  I  can 
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name  an  instance  in  nay  own  practice,  which  was  as  follows : — A.  B.,  a  trader  in  this  city^  Returns  to  the 
having  friends  in  good  circumstances^  started  in  business  without  a  capital,  and  became  Questions  circa- 
indebted,  on  his  own  personal  security,  to  his  bankers,  and  failed ;  the  bankers  being  his  only  l*!«d  by  the  Corn- 
large  creditors,  and  that  for  about  1400/,     It  so  happened  (it  was  in  1826)  that  out  of  thh^y-  m»88»o"^ 
two  creditors,  A.  B,  was  compelled  to  get  the  consent  of  thirty-one  before  he  could  go  before  Mr.  C.  A»  Helm, 
the  Commissioner  with  it,  and  whidi,  at  a  great  expense,  he  effected,  leaving  the  bankers  the 
only  dissenting  ones,  and  they  the  petitioning  creditors,  who  no  doubt  thought  that  the  friends 
of  A,  B.,  who  objected  to  his  starting  in  the  business  at  all  (and  the  bankers  alone  enabled 
him  to  do  so),  would  settle  with  the  creditors.     No  fraud  was  ever  imputed  to  A.  B.     If 
left  as  at  present  with  the  creditors,  might  not  the  debtor,  after  having  passed  his  examination 
satisfactorily  in  the  opinion  of  the  Judge  or  Conunissioner,  be  entitled  to  a  rule  to  show 
cause  why  be  should  not  have  his  certificate  ? 

40.  For  the  reasons  stated  in  my  last  answer,  I  cannot  make  up  my  mind  decidedly  so  as 
to  give  an  answer  i%  tfiis  question. 

41.  I  have  known  some  considerable  expense  incurred  by  the  baokrupt  when  the  creditors 
are  numerous  and  scattered ;  20/.,  or  even  25/. 

42.  I  cannot— except  by  its  being  dispensed  with  altogether. 

43.  As  in  some  cases  the  creditors*  consent  may  be  harshly  withheld,  perhaps  showing 
cause  against  the  certificate  before  the  Judge  or  Commissioner  would  cause  more  even  justice 
to  be  administer^  than  by  allowing  it  to  depend  solely  upon  the  creditors. 

44.  I  think  the  supineness  of  creditors  would,  in  the  generality  of  cases,  have  this  effect — 
as  they  do  not  like  to  throw  away  money  which  will  not  give  them  some  pecuniary  advantage. 

45.  Not  so  much  from  the  opposing  efforts  of  the  bankrupt's  friends  as  the  creditors'  own 
indifference. 

46.  I  think  it  should.  It  is  the  conduct  of  the  bankrupt  before  the  bankruptcy  which 
influences  the  creditors  in  signing  the  certificate  or  not. 

47.  In  the  present  state  of  the  law,  the  bankrupt  can  seldom  obtain  the  creditors'  signa- 
tures until  after  a  dividend  ;  the  answer  to  applications  being  "  I  shall  wait  and  see  what  divi- 
dend is  paid.'*     I  think  this  may  remain  as  it  is. 

48.  None,  but  what  I  have  referred  to  in  answer  to  No.  43. 

49.  I  think  the  power  of  imprisonment  for  gross  misconduct  or  fraud  would  be  advanta- 
geous, and  operate  beneficially.  I  am  sure  it  often  tells  upon  an  insolvent  debtor ;  and  the 
publicity  given  in  the  Insolvent  Debtors*  Court,  on  one  ^ing  remanded  until  the  next  hear- 
ing, must  have  its  effect  on  the  pubUc  at  large. 

50.  My  opinion  is  in  favour  of  a  strict  investigation  under  a  fiat  before  a  competent  Jud^e 
or  Commissioner^  having  declined  for  many  years  to  prepare  any  trust  deed,  but  recommend- 
ing, in  lieu  of  it^  a  composition  paid  down  to  the  creditors,  on  their  releasing  the  bankrupt 
and  his  estate,  in  cases  where  he  had  found  some  one  who  could  pay  such  con^>osition  for 

.him. 

51.  In  the  country  th^  are  often  resorted  to,  but  are  seldom  of  any  avail;  and  in  cases 
where  the  party  becomes  an  insolvent,  the  deed  is  generally  produced  without  the  name  of  a 
single  creditor  attached ;  a  sum  of  85/.  or  30/.  having  been  paid  to  sen  attorney  to  the  intended 
trustees  for  its  preparation.  If  there  are  many  creditors,  it  is  impossible  to  get  all  of  them 
to  sign. 

52.  Most  certainly,  from  the  expense  of  a  fiat,  where  the  creditors  are  f etc,  and  the  estate 
to  be  administered  that  of  a  znerdiant  or  manufacturer  in  extensive  dealings,  I  think  the 
powers  generally  given  in  trust-deeds^  to  carry  on  the  business  for  a  certain  period,  by  com- 
petent managers,  and  thereby  work  up  the  materials,  &c.,  to  advantage,  render  a  trust-deed 
most  desirable. 

54.  A  regulated  per  oentage,  framed  on  the  basis  of  the  present  average  amount  of  pro- 
perty, would,  in  my  opinion,  be  the  best  mode  of  raising  the  requisite  amount  of  fees. 

55.  Out  of  a  joint  fund. 

56.  I  do  not  think  the  official  assignee  should,  in  any  case,  be  liable  for  costs  or  damages. 

58.  In  country  fiats,  the  loudest  complaints  are  generally  made  against  the  enormous 
expense  attending  the  meetings  of  the  Commissioners — ^the  whole  five  being  frequently  present 
at  the  meetings,  two  of  them  barristers-at-law,  with  the  largest  fee,  and  perhaps  travelling 
expenses,  and  thus  absorbing,  in  small  estates,  the  greater  part  of  the  assets ;  but  so  far  as 
my  practice  extends,  I  am  not  disposed  to  concur  in  the  other  groimds  of  dissatisfaction  hinted 
at  as  existing  under  country  fiats. 

59.  I  would  have  one  Commissioner  only.  I  should  select  a  solicitor  of  about  twenty 
years'  standing,  who,  during  that  time,  has  been  in  full  and  respectable  practice,  in  preference 
to  a  barrister  who  has  been  merely  called  to  the  bar  so  many  years,  without  any  previous 
practice,  or  knowledge  of  business  in  bankruptcy,  or  any  other  branch,  with  a  right  of  appeal 
to  a  superior  court  (security  being  given  by  the  party  appealing,  whether  the  bankrupt  or  a 
creditor,  to  the  other  party),  for  such  costs  (if  any)  as  the  Judge,  or  majority  of  the  Judges, 
if  three  or  more,  of  the  superior  court  may  order  to  be  paid  by  the  appellant. 

All  the  former  answers  attempted  to  be  given  were  drawn  as  I  read  the  queries,  and 
before  I  perused  the  next  (No.  60),  and  me  Conunissioners'  recommendations. 
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60.  I  do  not  approve  of  the  centralization  system  in  any  of  our  courts,  by  carrying  every 
thing  to  London,  and  should  be  glad  to  see  local  courts  in  every  county  before  one  competent 
Judge  or  tribunal,  and  have  yet  to  discover  the  benefit  the  public  and  the  practitioners  in  the 
law  m  the  country  are  to  receive  from  the  London  court.     The  public  (and  they  are  the 

lir.C.  A.Helm/  parties  whose  wishes  should  be  consulted)  like  to  be  present  at,  and  hear,  cases  in  which 
they  are  party,  or  parties,  decided  at  home,  and  invariably  feel  more  satisfied  after  a  hearing 
in  tne  country  than  when  heard  in  London,  and  they  can  only  read  an  account  of  the  de- 
cision of  their  case  in  the  newspaper,  or  through  a  solicitor's  agent's  letter.  As  I  have 
before  stated,  I  would  have  but  one  judge  or  commissioner.  Let  there  be  duplicates  of  all 
proceedings  in  bankruptcy  or  insolvency ;  and  one  Insolvent  Court  of  all  such  proceedings  in 
each  county-town,  and  another  in  London,  from  both  of  which  oflSce-copies  may  be  taken, 
so  that  a  person,  whether  resident  in  the  country  or  in  London,  may  inspect  them  in  the 
first  place  himself  (by  paying  a  small  fee  for  the  search  and  inspection),  and  be  enabled  to 
judge  of  the  bene6t  he  may  expect  from  going  to  the  expense  of  office  copies.  In  every  case 
o{  appeal,  the  evidence,  «ro  and  con  to  be  viva  voce — ^no  affidavit  to  be  admitted  except  in 
cases  of  illness  only  (and  then  such  illness  to  be  proved  viva  voce),  as  I  am  sure  the  affidavit 
system  does  not  work  equitably. 

61.  Except  in  lunacy  ca»e*^  which  are  not  often  so  urgent,  examinations  of  witnesses,  as- 
signing of  guardians,  &c.  &c.,  are  often  wanted  without  a  day's  delay,  and  a  commissioner 
might  not  be  on  the  circuit  to  suit  the  party  requiring  the  execution  of  the  commission,  but 
the  judge  or  commissioner  of  the  court  or  circuit  might  be  empowered  to  take  all  answers, 
&c.,  if  applied  to  for  that  purpose — ^public  notice  being  given  of  the  circuit ;  or,  without  going 
to  the  expense  of  special  commissions  on  all  occasions,  as  at  present,  in  each  cot/nfy>town, 
any  two,  or  rather  one,  of  the  present  commissioners  for  taking  the  acknowledgments  of  mar- 

•  ried  women  being  there  resident,  might  be  empowered  to  take  the  examinations  (except  lunacy 
ones)  of  witnesses,  assigning  of  guardians,  &c.  &c.  The  public  would  then  have  the  chance 
of  suiting  themselves,  by  attending  either  before  the  juage  or  commissioners  on  circuit,  or 
before  any  such  one  or  two  commissioners. 

62.  This  query  is  a  poser  (to  use  a  vidrar  expression)  after  what  I  have  before  written 
respecting  the  general  aislike  I  have  to  one  jLondon  court,  nor  do  I  understand  the  benefit  of 
the  suggestions  here  referred  to,  although  emanating,  as  I  have  no  doubt  they  do,  fix>m  men 
of  great  practical  experience — Still  I  see  no  reason  to  alter  my  previously-stated  opinions  on 
the  different  points. 

63.  The  answer  to  this  question  is  involved  in  my  previous  answers. 
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UVEDALE  CORBETT,  Esq.,  Barrister  at  Law.— Wolverhampton. 

8.  I  have  known  it  occur  in  many  instances  during  my  practice  as  a  commissioner,  but  it  is 
impossible  for  me  to  state  the  number. 

10.  I  think  such  a  provision  would  be  objectionable,  as  holding  out  another  temptation  to 
commit  perjury,  in  addition  to  the  many  now  afforded  by  the  bankrupt  laws,  owing  to  the 
extent  to  which  parties  ar6  already  liable  to  be  examined,  on  oath,  in  surrogatkm  of  their  own 
interests. 

12.  Flats  not  unfrequently  issue  at  the  desire  of  the  bankrupt,  to  enable  him  to  ^et  rid  of 
his  difficulties,  and  more  frequently  are  assented  to  by  the  bankrupt  subsequently  to  the 
issuing  of  the  fiat,  as  the  mof  t  desirable  mode  of  obtaining  relief,  although  the  issuing  of  the 
fiat  would  prove  contrary  to  his  wishes.  The  case  of  permanently  contested  and  hostile  fiats 
I  have  found  comparatively  few. 

13.  I  much  doubt  whether  facilities  for  a  voluntary  distribution  of  assets,  on  the  part  of  the 
debtor,  could  be  introduced  to  a  greater  extent  than  at  present,  without  opening  the  door  to  a 
good  deal  of  fraud,  if  it  is  contemplated  that  the  party  making  such  distribution  should 
thereby  acquire  any  right  to  protection  to  his  person,  or  after  acquired  property. 

14.  I  should  think  not 

20.  I  conceive  that  the  establishment  of  a  well-regulated  court  for  the  recovery  of  small 
debts  by  summary  process,  would  be  most  desirable.  I  also  am  of  opinion  that  it  would  be 
much  better  to  have  our  laws  on  this  subject  for  the  whole  kingdom,  rather  than  distinct 
courts,  under  different  Acts  of  Parliament  for  particular  places. 

28.  I  think  it  desirable  that  each  judge  or  commissioner  should  have  power  to  enforce  his 
orders  when  unappealed  against.  Also  the  power  of  securing  order  in  nis  court,  by  being 
enabled  to  repress  contempt  of  court  in  a  sunmiary  way,  by  fine  or  imprisonment. 

29.  I  think  there  is  no  advantage  to  the  public  in  requiring  the  intervention  of  the  chan- 
cellor to  give  authority  in  each  case  to  the  commissioners  in  the  first  instance ;  but  on  the 
contrary,  that  expense  would  be  saved,  if  a  general  authority  were  given  to  the  commissioners 
to  originate  proceedings  in  bankruptcy. 

30.  Vide  answer  to  No.  29. 

31.  I  think  it  would  be  advantageous  to  the  public  that  the  jud^e  or  commissioner  who 
adjudicates  in  bankruptcy  should  have  some  extension  of  power,  subject  to  appeal,  as  the 
want  of  it  at  present  frequently  occasions  the  expense  of  an  application  to  the  Court  of  Review, 
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even  when  all  parties  are  consenting.    Take,  for  instance,  the  annulling  fiats  on  the  consent  of  Return*  to  the 
creditors,  when  the  court  above  proceeds  on  the  certificate  of  the  commissioners  below— or  Questions  circu- 
upon  any  defect  appearing  when  all  parties  are  consenting — making  orders  to  take  accounts  of  ^^!®^  ^y  *^  ^^^^ 
sums  due  on  securities — authorising  parties  to  bid,  &c.,  &c.  L 

32.  I  think  it  would  be  desirable  that  the  judge  or  commissioner  should  have  power  to  U-  Corbett,  Esq. 
require  security  for  costs,  on  appeal,  in  such  cases  as  they  may  deem  necessary,  on  cause  Wolverhampton 
shown.     Some  protection,  however,  should  be  given  to  the  bankrupt,  all  his  property  being 

in  the  custody  of  the  law. 

33.  I  think  a  party  ought  to  have  an  opportunity  of  being  heard  before  he  is  adjudged  a 
bankrupt. 

34.  I  have  long  been  of  opinion  that  the  judge  or  commissioner  ought  not  to  be  required  to 
do  more  upon  ex  parte  proof  of  the  petitioning  creditor  s  debt,  trading  and  act  of  bankruptcy, 
than  to  make  an  order  on  the  proposed  bankrupt,  to  show  cause  why  upon  such  proof,  he 
should  not  be  adjudicated  a  bankrupt;  the  adjudication  to  become  absolute  if  the  party  fail 
to  attend,  or  show  sufficient  cause  at  the  time  appointed.  I  think  upon  service  of  such  order 
it  would  be  expedient  that  a  messenger  should  so  far  take  possession  of  the  property  as  to 
attend  on  the  premises,  to  prevent  any  fraudulent  removal  of  property,  and  to  require  the 
produce  of  all  sales  in  the  ordinary  course  of  business,  to  be  handed  over  to  him,  to  be 
accounted  foi  either  to  the  trader,  or  the  assignees,  on  the  adjudication  being  confirmed  or 
reversed. 

35.  I  think  the  law  at  present  allows  inconvenient  opportunity  for  parties  to  lie  by,  and 
afterwards  dispute  the  validity  of  a  fiat,  whereas  no  time  ought  to  be  lost  in  ascertaining  the 
validity  of  a  fiat,  if  open  to  objection,  before  the  expense  of  working  it  has  been  incurred,  and 
the  property  of  the  bankrupt  put  in  a  course  of  distribution. 

36.  I  am  of  opinion  that  the  adjudication  as  to  the  bankrupt^  ought  to  be  conclusive,  allow- 
ing only  sufficient  time  for  appeal,  as  the  facts  must  necessarily  be  within  the  bankrupt's 
knowledge.  With  respect  to  the  public,  that  a  limited  period  should  be  allowed  after  notice 
of  adjudication  in  the  Gazette,  within  which  the  validity  of  the  fiat  may  be  contested,  and 
not  afterwards. 

37.  I  think  the  conclusiveness  should  apply  to  demands  of  any  amount. 

38.  I  think  no  proof  should  be  required  of  the  petitioning  creditor*s  debt,  trading,  or  act  of 
bankruptcy — unless  the  action  or  suit  was  commenced  within  a  limited  time  from  the  adju- 
dication and  notice,  specifying  what  matter  was  disputed,  was  served  as  now  required  by 
6  Geo.  IV.,  cap.  16. 

39.  I  doubt  the  present  course  being  the  best  mode  of  proceeding. 

40.  I  think  the  certificate  ought  to  emanate  from  the  judge  or  commissioner,  together  with 
the  assignees,  on  the  application  of  the  bankrupt ;  and  that  both  parties  should  be  required  to 
certify ;  but  that  notice  should  be  given  to  the  creditors  of  the  bankrupt's  intention  to  apply  for 
liis  certificate,  who  may  show  cause  against  its  being  granted  in  the  first  instance  before  the 
commissioner,  and  also  by  appeal  before  the  Court  of  Review. 

41.  I  have  known  many  instances  in  which  the  present  course  of  proceeding  has  occa- 
sioned great  expense  and  trouble  to  the  bankrupt,  and  some  of  vexatious  delays  and  refusals 
to  sign  on  the  part  of  creditors. 

42.  An  audit  meeting  is  now  of  necessity,  fixed  at  the  close  of  the  last  examination  of  the 
bankrupt,  to  take  place  within  a  limited  time ;  and  I  would  suggest  that  it  should  be  com- 
petent for  the  bankrupt,  on  giving  twenty-one  days  notice  in  the  Gazette,  to  apply  to  the 
commissioners  and  assignees  at  that  or  any  subsequent  meeting,  at  which  time  it  should  be 
open  to  any  creditor  who  had  proved  a  debt  to  the  amount  of  10/.  or  20/.,  to  object  to  the 
granting  of  the  certificate,  subject  to  the  decision  of  the  commissioners,  with  liberty  to  the 
party  to  appeal  from  such  decision  to  the  Court  of  Review. 

43.  Vide  answer  to  42. 

44.  I  am  of  opinion  that  the  creditors  would,  in  most  cases,  leave  the  matter  to  the  com- 
missioners and  the  assignees ;  but  then  I  conceive  that  they  are  the  parties  best  qualified  to 
give  an  opinion. 

45.  I  see  no  difficulty  which  the  friends  of  the  bankrupt  could  interpose  to  prevent  any 
creditor  communicating  and  verifying  before  the  commissioner  any  improper  conduct  on  the 
part  of  the  bankrupt ;  and  at  present  he  may  repress  or  delay  signing  from  malicious  and 
revengeful  feeling,  without  assigning  any  cause. 

46.  I  think  the  conduct  of  the  bankrupt  in  the  mode  of  contracting  his  debts,  or  in  disposing 
of  his  property  before  bankruptcy,  should  be  made  a  direct  consideration  in  granting  his  certi- 
ficate, instead  of  an  indirect  one,  as  at  present.  Most  certificates,  I  apprehend,  are  granted  either 
from  a  friendly  feeling  towards  the  bankrupt,  or  in  consideration  of  his  general  fair  dealing, 
and  not  merely  because  he  may  have  conformed  to  the  law  after  he  became  a  bankrupt. 

47.  I  see  no  objection  to  withholding  the  certificate  until  the  first  audit  meeting,  permitting 
the  bankrupt  to  apply  earlier  on  producing  the  consent  of  the  whole,  or  a  specified  large 
proportion  of  his  creditors. 

48.  If  the  conduct  of  the  bankrupt,  either  in  the  contracting  of  his  debts,  or  in  the  disposal 
of  his  property  before  bankruptcy  is  to  be  distinctly  the  subject  of  inquiry  and  certificate,  the 
certificate  should  also  state  that  the  bankrupt's  debts  appeared  to  have  been  incurred  in  the 
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due  ordinary  course  of  trade,  and  that  he  had  not  impropei^ly  disposed  of  any  property  in 
contemplation  of  bankruptcy— -or  something  to  this  effect.  Such  provisions  may  render 
traders  mere  cautious  in  their  conduct,  when  in  difficulties,  or  on  the  eve  of  bankruptcy. 

49.  I  think  it  would  render  the  administration  of  the  bankrupt  laws  more  efficient,  if  the 
jud^e  or  commissioner  before  whom  a  bankrupt  passes  his  last  examination  had  power  to 
punish  a  bankrupt  by  imprisonment  for  a  limited  time  for  gross  misconduct  or  fraud  (as  in  the 
case  of  insolvent  debtors) — the  nature  of  the  offence  so  to  be  punished  being  properly  defined. 

50.  I  am  of  opinion  that  very  frequently  property  is  secured  and  recovered  under  the 
power  of  the  bankrupt  laws,  which  would  be  made  away  with>  or  lost  to  the  creditors^  if  the 
estate  was  administered  under  a  trust-deed. 

52.  In  practice  I  frequently  find  tJ&at  a  deed  of  trust  is  resorted  to  in  the  first  instance 
instead  of  a  fiat,  in  consequence  of  the  expense  of  prosecuting  the  latter;  and  afterwards  that 
the  estate  is  also  saddled  with  the  expense  of  a  fiat,  either  from  disagreement  amongst  the 
creditors,  or  from  its  being  found  that  the  aid  of  the  bankrupt  laws  is  required  to  effect  a 
proper  investigation  into,  and  distribution  of»  the  estate  of  the  bcinkrupt 

53.  I  think  it  should  be  left  to  the  parties  interested  to  select  whether  they  will  have  recourse 
to  the  private  assistance  of  a  trust-deed,  or  the  public  interference  of  the  bankrupt  laws,  and 
that  it  would  not  be  expedient  for  the  Court  of  Bankruptcy  to  interfere  in  the  execution  of 
trust-deeds. 

54.  I  think  a  per  centage  would  be  the  most  equitable  way  of  regulating  the  payment  of 
fees,  and  the  least  calculated  to  press  unfairly  on  small  estates. 

55.  I  think  a  salary  the  safer  mode  of  remunerating  all  official  persons. 

56.  I  think  the  estate  of  the  bankrupt  should  in  all  cases  be  Uable  to  costs,  but  the  official 
assignee  not  be  personally  liable,  provided  he  proceeded  pursuant  to  the  consent  of  creditors, 
to  be  obtained,  as  at  present,  by  calling  a  meeting  of  creditors  to  consent  to  proceedings  being 
taken ;  and  in  case  of  a  sufficient  nunioer  not  attending^  obtaining  the  sancticm  of  the  judge 
or  commissioner. 

57.  I  have  acted  as  a  commissioner  for  the  country  since  November,  1820. 

58.  I  think  the  working  of  country  fiats  may  be  improved  by  making  the  sittings  in  bank- 
ruptcy more  of  a  public  character^  and  requiring  assignees  from  time  to  time,  at  stated 
periods,  to  account  for  the  assets  recovered  and  divide  them,  or  show  cause  to  the  commissioner 
why  a  dividend  should  not  be  made  or  postponed.  I  also  think  that  th^  appointment  of  an 
official  assignee,  together  with  one  or  more  to  be  elected  by  the  creditors,  would  be  found 
useful  in  investigating  accounts,  getting  in  debts,  and  preventing  delays  in  winding  up 
estates. 

59.  I  think  the  establishment  of  a  local  court  in  which  the  bankrupt  laws  were  administered 
in  public,  at  stated  periods,  giving  power  to  the  judge  or  commissioner  to  sit  in  private  or 
public  at  other  times,  when  necessary;  giving  somewhat  extended  powers  to  the  judge  or  com- 
missioner ;  also  the  appointment  of  an  official  assignee,  in  conjunction  with  one  or  more^  to  be 
elected  by  the  creditors. 

60.  I  think  it  may  prove  an  improvement,  if  the  laws  relating  to  bankrupts  and  insolvents 
were  administered  by  a  number  of  co-ordinate  judges  or  commissioners,  some  to  be  appointed 
to  serve  in  London,  and  others  for  certain  districts  in  the  country,  with  an  appellate  court, 
sitting  in  London ;  and  that  such  commissioners  or  judges  should  have  original  jurisdiction^ 
in  all  cases  of  bankruptcy  and  iusolvency,  subject  to  appeal.  I  also  would  suggest  that  there 
should  be  two  commissioners  or  judges  appointed  for  each  district,  to  afford  an  opportunity 
for  conference  on  points  of  difficulty,  and  to  provide  for  a  proper  attention  to  pubUc  conve- 
nience, and  at  the  same  time  meet  the  casualties  of  health,  and  permit  of  occasional  absence,  or 
holiday^  on  the  part  of  one  of  the  judges  or  commissioners. 

61.1  think  any  of  the  matters  here  suggested  might  be  disposed  of  before  the  judges  of 
such  a  court,  with  advantage  to  the  public  and  economy  to  the  parties  interested ;  also  that 
such  judges  may  well  preside  in  any  court  which  may  be  established  for  the  recovery  of  small 
debts. 

62.  I  think  the  appointment  of  local  judges  or  commissioners  would  be  more  advantageous 
than  having  the  bankrupt  laws  administered  by  a  court  in  London>  with  the  assistance  of  circuits 
and  examiners.  In  most  important  bankruptcies,  and  not  unfrequently  in  small  estates,  it  is 
necessary  to  hold  several  extra  meetings,  either  by  adjournment,  or  otherwise,  for  the  exa- 
mination of  the  bankrupt,  or  witnesses,  and  that  at  any  time  during  the  working  of  the  fiat ; 
and  frequently  such  meetings  are  rendered  necessary  in  consequence  of  the  disclosures  of  some 
preceding  meeting.  It  also  frequently,  happens  that  a  meeting  for  the  examination  of  wit- 
nesses, or  of  the  bankrupt,  is  required  for  purposes  which  will  not  admit  of  much  delay, 
particularly  when  property  has  been  secreted  by  the  bankrupt,  or  his  friends,  or  is  claimed 
by  adverse  parties.  Such  inquiries  could  not  be  carried  on  efficiently  by  means  of  a  circuit ; 
and  if  delegated  to  examiners,  would  occasion  much  delay  and  expense ;  and  such  delay 
would  not  unfrequently  be  fatal  to  the  recovery  of  property ;  for  if  the  inquiry  take  place 
before  examiners  only,  nothing  could  be  done  till  their  report  was  received,  whereas  if  carried 
on  before  a  competent  court,  measures  may  be  taken  immediately  iqpon  the  reoeipt  of  the 
evidence,  to  defeat  fraud  and  secure  property,  wliich  it  may  be  impossible  to  eflect  if  the 
parties  impUcated  had  any  notice  of  the  information  beinor  given.  Again,  it  frequently  hi^pens 
that  it  saves  expense  to  be  able  to  delay  an  audit  for  a  few  weeks,  till  the  sale  of  property 
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has  been  effected,  or  the  payment  made,  or  any  dispute  to  which  sales  are  liable^  as  to  title  Returns  to  the 

or  otherwise,  may  be   arranged.      In  all  such  cases,  if  the  private  arrangement  did  not  QuMtionscircu* 

exactly  suit  the  time  of  circuit,,  an  unnecessary  delay  would  be  occasioned  in  the  distribution  ^*f^.  ^^  ***®  Com- 

of  the  assets ;  and  I  conceive  it  is  scarcely  practicable  to  make  such  arrangements  beijd  con-  '°^^"^°^"' 

veniently  to  a  circuit.     A  bankrupt  also  is  frequently  unable  to  conclude  his  examination  until  U.  Corbett,  Esq., 

some  matter  has  been  explained,  or  further  inquired  into,  requiring  some  little  delay,  but  yet  Wolverhampton 

such  which  could  not  be  affordedjf  the  matter  was  to  be  disposed  of  on  a  circuit,  and  still  it  ^**^" 

may  occasion  a  great  hardship  to  the  bankrupt,  and  a  great  delay  to  his  creditors,  to  have  the 

matter  stand  over  till  the  next  circuit.     The  appointment  of  examiners  I  consider  as  open  to 

great  objection ;  if  examiners  are  to  be  employed,  the  bankrupt's  estate  will  frequently  have  to 

pay  the  court-fees  to  originate  the  inquiry,  and  obtain  the  ultimate  judgment,  as  well  as  those 

of  the  intermediate  examiners,  whereas  if  the  case  was  carried  on  before  a  competent  court,  the 

expense  and  delay  of  the  preliminary  and  final  application  to  the  court  in  London  would  be 

saved— Further,  if  evidence  is  to  be  taken  before  examiners,  there  would  be  this  disadvanta^ 

that  the  court  in  London  would  have  to  decide  without  hearing  the  evidence,  or  seeing  the 

demeanour  of  •  witnesses  (without  occasioning  still  greater  expense),  without  having  any  person 

before  them  who  was  present  at  the  inquiry  before  the  examiners.     If  local  commissioners  or 

judges  are  appointed,  I  would  suggest  that  they  should  be  required  to  hold  a  court  once  a 

month,  or  oftener,  at  which  all  matters  in  bankruptcy  may  be  transacted,  and  at  which  parties 

may  be  required  to  appear,  at  certain  periods,  or  account  why  they  made  delay,  giving  power 

to  the  judges  or  commissioners  to  take  any  matter,  at  any  intermediate  period  that  they 

might  deem  necessary  or  proper  to  appoint. 


S.  F.  S.  PERKINS,  H.  LEA,  R  T.  PEARMAN,  S.  S.  BAXTER,  Esqrs.— Coventry. 

I.  7.  As  commissioners  of  bankrupts,   resident  in   the   country,  we  have  not  suflScient  S.  F.  S.  Perkms, !  * 
knowledge  of  the  present  state  of  the  Courts  of  Insolvency  and  Bankruptcy  in  London,  to  give  « *  m®J  ^^^^ 
any  opinion  worthy  attention  on  the  first  seven  questions  submitted  to  us.     We  are  not  aware  g'sBMtCT^Esars 
of  any  dissatisfaction  existing  in  the  country  with  the  existing  separate  systems.     The  persons  Coventry  List, 
whose  estates  are  administered  under  the  Insolvent  Debtors'  Courts  in  the  country,  are  usuaUy 

a  greatly  inferior  class  to  those  administered  in  bankruptcy. 

8.  We  are  not  aware  of  any  particularly  extravagant  expenditure  taking  place  between  the 
time  of  the  Act  of  Bankruptcy,  and  the  adjudication. 

9.  When  a  trader  calls  together  his  creditors,  and  shows  a  manifest  insolvency,  it  might 
beneficially  be  deemed  an  act  of  bankruptcy. 

10.  Not  desirable. 

II.  The  short  space  of  time  which  has  elapsed  since  the  passing  of  this  Act  of  Parliament 
afTords  little  opportunity  of  judging  of  its  effect — So  far  as  the  sheriff  and  his  officers  are  con- 
cerned, we  view  it  an  improvement,  but  injurious  to  the  body  of  creditors. 

12.  Traders  do  not  often  voluntarily  become  bankrupt  by  their  own  consent — flattering  them- 
selves often  with  the  hopes  of  surmounting  their  embarrassments,  although  generally  attended 
with  fiirther  diminution  of  their  property. 

13.  We  see  no  reason  to  disapprove  of  voluntary  process  on  the  part  of  a  debtor  unable  to 
pay  his  debts  in  full ;  but  if  a  trader,  we  are  not  aware  of  any  better  mode  of  paying  them 
than  by  an  administration  under  the  bankrupt  laws — thereby  securing  to  himself  that  allow- 
ance which  the  law  gives  in  proportion  to  his  dividend.  If  not  a  trader,  we  see  no  reason 
why  he  should  not  adopt  voluntary  process  by  assignment  to  trustees. 

14.  In  order  effectually  to  guard  against  fraud  and  concealment,  this  ought  to  be  accom- 
plished through  the  Insolvent  Debtors  Court,  and  also  to  secure  the  future  property  which  the 
debtor  may  possibly  become  possessed  of. 

15.  May  be  allowed  through  the  Insolvent  Debtors'  Court. 

16.  It  is  too  soon  after  the  abolition  of  imprisonment  for  debt  on  mesne  process  to  enable 
us  to  form  any  very  decided  opinion  on  this  and  the  next  question ;  but  we  fear  the  taking 
away  the  power  of  imprisoning  the  body  on  judgment,  would  be  attended  with  a  bad 
effect.  It  will  be  remembered  that  the  plaintiff  pays  a  poundage  to  the  sheriff  in  an  arrest  in 
execution;  and  if  the  debtor  applies  to  the  Insolvent  Court,  he  soon  obtains  his  discharge, 
which  we  think  operates  sufficiently  against  the  creditor  taking  the  debtor,  merely  to  gra^ 
bad  feelings. 

18.  We  think  it  certainly  is  not  without  some  effect. 

19.  Certainly  not  without  some  influence  in  making  a  man  pay  what  he  owes,  and  also  in 
refraining  from  incurring  debts. 

20.  We  can  form  no  opinion  worth  communicating :  what  knowledge  we  possess  is  unfa- 
vourable to  Courts  of  Requests,  and  local  courts. 

21.  Same  answer  to  this. 
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Returns  to  the  22.  Same  answer  to  this. 

8tTd  b^'^h^Com.        2^'  ^^  ^^^^^  ^^^  existing  laws  sufficiently  provide  for  this. 

missioncrs.  24.  We  do  not  understand  the  scope  of  this  question,  unless  it  has  reference  to  the  creditor 

— "  petitioning  the  Insolvent  Debtors'  Court,  in  which  case  we  think  the  present  laws  sufficient, 

H.  Lea!  *       and  that  the  debtor  being  in  prison,  should  make  out  his  case  for  indulgence. 

E.T.Pearman,  25.  Not  beneficial. 

Covent^  List.*^"*       26.  We  believe  it  has  been  beneficial  to  debtors. 

27.  From  professional  experience,  and  general  dealing. 

28.  Essentially  necessary  in  the  administration  of  the  bankrupt  laws. 

29.  We  consider  it  an  advantage  to  the  public  that  either  the  Lord  Chancellor  or  some 
high  officer  of  the  Court  of  Chancery  should  authorise  by  fiat  the  prosecution  of  the  creditors* 
complaint,  giving  bond  to  the  Lord  Chancellor  (or  such  other  high  ofib^er)  as  required  by 
law. 

30.  We  are  not  aware  of  any  advantage  which  would  arise  from  the  change  here  suggested, 
and  think  the  proceedings  should  originate  with  one  officer  for  the  kingdom  at  large,  as  at 

*  present. 

31.  We  consider  the  present  system  of  administering  the  bankrupt  laws  preferable  to  the 
change  here  suggested. 

32.  Of  opinion  the  present  state  of  the  law  best. 

33.  From  long  experience  we  consider  no  change  of  the  present  system  desirable,  and  much 
approve  of  the  present  state  of  the  law. 

34.  If  an  order  was  made  to  show  cause,  the  messenger  in  the  meantime  taking  possession 
of  the  property  until  the  order  was  made  absolute  or  discharged,  we  apprehend  no  particular 
benefit  would  arise,  as  the  seizure  of  the  property  would  be  sure  to  bring  all  a  trader's  cre- 
ditors upon  him ;  and  if*the  property  was  not  seized,  frauds  and  concealments  in  the  interimr 
would  frequently  take  place,  and  a  wide  door  to  perjury  v^uld  be  opened,  as  all  the  evidence 
necessarily  must  be  taken  on  oath  on  both  sides,  and  the  cross  examination  of  the  trader 
accused  of  having  subjected  himself  to  bankruptcy,  would  in  some  degree  be  in  violation  of 
first  principles  of  justice,  inasmuch  as  an  act  of  bankruptcy  savours  at  least  of  criminality. 
No  doubt  prima  facie,  or  ex  parte  proceeding  may  be  supposed  to  be  unjust,  but  it 
must  be  remembered  that  all  the  evidence  to  prove  a  man  banknipt  must  be  given  on  oath, 
and  recorded  on  the  proceedings ;  and  the  petitioning  creditor  gives  the  Lord  Chancellor  a 
bond  to  prove  the  same,  and  the  commissioners  allow  no  person  who  is  a  creditor  to  give 
evidence  of  the  trading  or  act  of  bankruptcy ;  so  that  it  scarcely  ever  happens  that  an  adjudi- 
cation in  bankruptcy  takes  place  but  upon  evidence  which  will  support  it.  The  senior  quorum 
commissioner  of  this  list  has  acted  as  a  commissioner  for  forty-six  years,  and  only  recollects  one 
instance  of  a  commission  on  his  lists  being  superseded  for  want  of  the  necessary  proofs,  and 
that  was  in  the  case  of  a  trader  who,  from  his  embarrassed  situation,  had  destroyed  himself, 
and  the  validity  of  the  commission  being  contested,  by  the  evidence  of  scientific  medical 
persons,  it  was  established  to  the  satisfaction  of  the  judge  and  jury  from  Sipost  mortem  exa- 
mination of  the  state  of  the  body,  that  the  trader  must  have  drowned  himself  before  the  day 
on  which  the  commission  was  opened. 

35.  A  shorter  period  than  the  Statute  of  Limitations  might  beneficially  be  enacted. 

36.  If  the  party  is  to  be  allowed  to  show  cause,  the  adjudication  certainly  should  be  held 
conclusive  in  all  cases,  if  not  appealed  against  within  a  certain  period. 

37.  Should  be  a  conclusive  adjudication  in  all  cases. 

38.  Advantageous  that  the  adjudication  should  be  held  conclusive. 

39.  TTie  present  law  approved  of  in  number  and  value.  The  obtaining  the  favourite  opinion 
of  the  creditors  frequently  operating  as  an  inducement  to  a  bankrupt  to  give  assistance  by 
explaining  his  affairs,  and  in  pointing  out  the  best  way  of  makings  the  most  of  his  property, 
and  in  pointing  out  objections  (where  they  exist)  against  any  proofs  brought  forward. 

40.  We  think  the  judge  or  commissioner  ought  not  to  grant  a  certificate  without  the  pre- 
vious consent  of  the  creditors. 

41.  We  have  not. 

%  42.  The  reduction  of  postage,  and  taking  off  the  stamps  in  bankruptcy,  has  reduced  the 

expense. 

43.  We  do  not  think  that  desirable. 

44.  We  think  the  supineness  of  creditors  in  the  generality  of  cases  would  lead  them  not  to 
attend. 

45.  We  think  it  would. 

46.  Certainly. 

47.  We  see  no  reason  to  alter  the  present  state  of  the  law. 

48.  We  have  no  alterations  to  suggest. 

49.  We  think  it  would  be  advantageous. 

50.  We  consider  it  more  advantageous  to  creditors,  and  generally  more  satisfactory  that  the 
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projperty  of  a  bankrupt  should  be  administered  under  a  fiat  in  bankruptcy,  rather  than  a  trust  Retunw  to  the    " 
deed.  Questions  circu<« » 

51.  Not  aware  that  trust-deeds  are  more  resorted  to  than  formerly — we  rather  think  not.       missioners.^ 

52.  A  trust-deed  is  sometimes  resorted  to  with  the  view  of  saving  the  trader  from  the  stigma  Q^i'T- 

of  bankruptcy,  and  also  from  a  fixed  composition  being  offered  and  guaranteed  by  sureties.         h  L     ^"^   '*'•  • 

53.  We  think  it  would  be  desirable  that  the  Court  of  Bankruptcy  should  have  power  over  E.  T.  Pearman, 
the  trustees  under  such  deeds,  where  no  fixed  composition  (as  before  mentioned^  has  taken  ^  S*  Baxter,  Esqrs. 
place — as  the  relations  and  particular  friends  are  generally  made  choice  of,  the  consequence  of  ^^^^"^^y    **  • 
which  is,  indulgence  and  favour  is  often  shown  to  the  injury  of  the  creditors.    .  ' 

54.  We  consider  this  as  applying  to  London  fiat. 

55.  In  the  country  we  have  no  official  assignees.     The  most  respectable  creditors  are  usually  ^ 
appointed,  and  gratuitously  execute  the  duties  of  the  office,  and  their  own  interest  lead  them 

to  make  the  most  x>f  the  property,  and  as  early  a  dividend  as  possible. 

56.  Having  no  official  assignees,  our  opinion  of  no  value  in  this  case. 

57.  The  senior  quorum  commissioner  in  this  list  has  had  forty-six  years  of  very  extensive 
practice  in  the  country,  the  other  commissioners  different  degrees  of  experience. 

58.  From  the  considerable  improvements  in  the  laws  relating  to  bankrupts  in  late  years, 
and  the  great  attention  paid  by  commissioners,  creditors  very  generally  appear  quite  satisfied 
with  the  adminittration  of  the  bankrupt  laws  in  the  country. 

59.  The  greatest  defect  in  t^je  administration  of  the  bankrupt  laws  in  the  country,  is  the  very 
inadequate  pay  which  the  solicitors  receive  for  their  time,  labour,  and  trouble ;  some  residing 
many  miles  from  the  place  of  meeting,  and  having  to  travel  from  the  meetings,  in  such  cases 
the  allowance  of  a  travelling  fee  would  be  only  reasonable. 

62.  We  consider  a  change  of  systems  frequently  attended  with  unforeseen  difficulties  and 
inconvenience,  and  seldom  giving  satisfaction  to  the  persons  intended  to  be  benefited.  The 
changes  here  suggested  are  of  that  magnitude,  we  think  them  utterly  impracticable,  and  we 
are  not  aware  of  any  dissatisfaction  existing  with  the  present  administration  of  the  bankrupt 
laws  in  the  country;  and  an  appeal  from  the  decision  of  the  commissioners  in  this  part  of  th& 
country  to  the  Court  of  Review,  is  of  rare  occurrence. 


JOHN  FAWCETT,  Esq.,  Barrister  at  Law.— Carlisle. 

1.  I  think  it  would  be  advantageous  to  have  but  one  Court  for  the  administration  of  the  John  Fawcett,  Esq. 
laws  relating  to  bankrupts  and  insolvents ;  because,  as  the  objects  of  both  existing  jurisdictions  Carlisle  List« 

are  the  same,  viz.,  to  prevent  fraud — to  assist  the  creditor  to  obtain  his  due — and  at  the  same 
time  to  protect  the  honest,  but  unfortmiate  tradesmen,  from  oppression  ;  the  more  these  juris- 
dictions are  assimilated^  and  the  practice  simplified,  the  more  likely,  I  think,  they  will  be  to 
{Lttain  their  objects* 

2.  I  think  they  could, 

3.  I  prefer  the  system  pursued  in  the  Court  of  Bankruptcy  to  that  of  the  Insolvent  Debtors* 
Court  (confining  myself  to  the  country)^  because  the  commissioners  and  assignees  have  a 
more  inmiediate  and  constant  control  over  the  bankrupt  and  his  property,  than  it  is  passible 
for  an  insolvent  commissioner  to  have,  who  is  merely  a  short  time  at  each  place  on  his 
periodical  circuits. 

4.  I  have  not  had  any  practical  knowledge  of  the  course  pursued  in  the  Insolvent  Debtors* 
Court    There  being  no  other  resident  barrister  here,  I  have  never  attended  that  Court. 

5.  I  have  known  several  cases,  where  insolvent  debtors  have  passed  the  Court,  paid  no 
dividend,  but  now  carry  on  business  as  usual ;  purchasing,  dbposing  of,  and  exchanging  real 
estate  with  impunity ;  under  a  fiat  in  bankruptcy  in  the  country  such  could  not  have  been  th^ 
case. 

6.  None.  > 

7.  I  have  had  no  means  of  obtaining  such  knowledge. 

8.  Yes;  two  in  particular  occur  to  me  (Hodson*s  and  Wilson's  cases),  where  the  fraud  was 
discovered,;and  the  property  recovered  after  muck  trouble. 

9.  I  think  the  accepting  letters  of  license  from  creditors  (if  the  debts  were  not  paid  within  a 
given  time),  mi^ht  be  added  beneficially«  I  know  two  instances  where  bankers  obtained 
these  letters  of  license,  both  made  moderate  dividends,  and  held  their  creditors  at  defiance. 
Under  a  fiat  in  bankruptcy  the  creditor  in  both  these  cases  would  have  got  20^.  in  the 
pound. 

10.  I  can  see  no  objection  to  it.  Tlie  honest,  but  unfortunate  trader,  would  not  feel  it  any 
iiardship,  and  the  fraudulent  one  need  not  be  cared  for. 

11.  I  have  had  no  opportunity  of  forming  an  opinion. 

12.  I  think  very  generally  where  the  bankrupt  is  anxious  to  act  fairly ;  though  I  have 
known  cases  where^  with  every  such  anxiety,  the  bankrupt  would  gladly  have  avoided  what 
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lM»iiiirto»^         they  oooodared  the  disgrace  of  the  bankrupt cy«  and  had  their  a&irs  wo«iad  up  under -iMaigm 
QMUontjoirau-      ments.     A  fraudulent  person  is  seldom  made  bankrupt  with  his  own  consent^  he  always  pvewrs 
'Mid  by  \fkt  OiMD"    jyii  J 


13.  I  can  see  no  objection  to  a  voluntary  process  by  the  debtor^  provided  he. and  his«itate 
ri^r  ?r-^^**^***  beMmmediately  placed  in  the  same  circumstances,  and  under  the  same  control,  as  if  il^ 
CJmrluk  List.            process  had  been  compulsory,  which  might  be  done  by  his  formally  admitting  those  matters 

which  are  now  proved  (trading  act  of  bankruptcy,  &c.)  before  the  commissioner,  who  should 
place  such  admission  on  record,  and  adjudicate.  The  subsequent  proceedings*  to  be  as'in 
cases  of  compulsory  process. 

14.  I  think  not 

15.  I  think  not ;  because  persons  not  traders  ought  not  to  incur  debts  beyond  .their  koowD 
means.  The  Bankrupt  and  Insolvent  Laws,  I  consider,  are  for  the  protection  (^  trade,  wheie 
mutual  credit  must  of  necessity  be  given. 

16.  Having  all  the  remedies  stated,  I  do  not  see  any  advantage  likely  to  accrue  to  a  judg^ 
roent  creditor  from  having  such  power  over  his  debtor's  person  (beyond  the  exception  mdde^, 
unless  a  case  of  fraud,  or  unjust  preference  could  be  shown ;  and  even  then,  I  tfamk,  the  pevson 
of  the  debtor  should  not  be  taken  in  execution,  except  oft  a  judge  s  order  4>a  aflkbtvit  of  Sm/^ 

17.  I  think  nothing  could  be  got  except  the  discovery  of  property. 

18.  I  have  not  had  any  experience  to  enable  me  to  answer  this  question,  sixch- demands 
and  their  effects  not  having  fallen  within  my  observation. 

19.  I  should  think  it  would. 

.  20»  21.  22.  We  have  no  Courts  of  Requests  in  this  coimty»  or  in  Westmoreland. 

23.  I  think  it  would,  I  have  repeatedly  found  the  fear  of  imprisonment  for  unsatisfactory 
aoBwers  before  Bankrupt  commissioners  to  have  a  beneficial  effect,  and  doubt  not  the  effect 
would  be  the  same  in  the  case  put. 

24.  I  think  it  would  be  more  advantageous  to  the  creditor,  if,  the  debtor  being  in  prison, 
should  petition  for  relief,  and  show  his  title  to  indulgence.  It  strikes  me  itwouldbe  hard  upen 
ibe  creditor  who  had  proceeded  to  judgment  to  have  any  further  onus  thrown  upon  ttiM. 

25.  26.  27.  I  have  not  had  any  dealings  or  business  which  enables  me  to  give  an  opiaiofe, 
and  from  all  I  have  heard  on  the  subject  from  persons  who  have  had  opportunities  of  observa-  . 

^  tion  (though  there  is  much  difference  of  opinion),  I  think  the  greater  number  are  in  favour 

of  arrest  on  mesne  process. 

28.  I  think  it  is. 

29.  The  fiat  beiag  issued  as  a  matter  of  course  on  the  petition  and  bond  of  a  creditor,  I  do 
not  see  any  advantage  to  the  pubUc  in  requiring  the  Chancellor's  authority  for  the  creditor  to 
proaecute  hnoomplaiat. 

80.  Abstractedly,  I  think  it  would  neither  be  advantageous  mnrotherwbe,  that  the  proeeod- 
ings  should  so  originate. 

31.  If  it  should  be  thought  advisable  to  alter  the  constitution  of  the  Court,  and  to.  give 
subordinate  judges  or  commissioners  power  to  issue  original  process  in  banktiiptcy,  tmt 
would  probably  be  done  with  the  view  of  expediting  the  proceedings,  in  which  case  I  think  the 
public  might  be  benefited  by  those  judges  or  commissioners  having,  sueh  jurisdiction,  subject 
to*  appeal. 

32.  I  think  it  would  be  adrisdble  in  such  cases  of  appeal,  that  the  appeUrats  should  gire 
security  for  costs,  provided  the  Court  above  think  it  right  to  award  tbetn,- otherwise  appaods 
might  be  multiplied  and  vexatious. — And  I  think  it  would  prevent  vexatious  and  desperate 
appeals,  if  security  for  the  performance  of  the  judgments,  if  affirmed,  was  also  re<p]iiied,  though 
ftiiat  vtroiAl  be  liaible  to  the  ohgection  of  a  tendency  to  the  denial  of  justice.  The  Court  ought 
to  have  aofficwit  power  io  enforce  its  judgments. 

S3.  In  many  cases  I  think  the  pmsent  law  pieventa  fraud. 

34.'  I  do  not  object  to  the  present  state  of  the  law  as  to  the  adjudication,  tibinigh  I^am  by^no 
means  prepared  to  say  some  plan  might  not  be  devised  to  improve  it  ^  and  wkh  .a  lufBiMit 
local  jurisoiction  I  think  the  suggestions  in  the  question  might  be  advantageously  carried  into 
effect ;  without  it,  I  fear,  from  me  necessary  delay  in  transmitting  documents  to  London,  and 
the  want  of  immediate  superintendence^  the  door  to  fraud  might  be  more  widely  opened. 

25.  I  think  the  less  assignees  are  involved  in  any  questions  of  law  the  better,  their  duties 
being  strictly  to  attend  to  the  funds ;  and  I  think  if  some  plan,  by  feigned  issue  or  otherwise, 
could  be  devised  at  once,  to  raise  the  question  when  the  validity  of  a  fiat  was  disputed,  evim 
before  the  choice  of  assignees,  it  would  be  an  imprm^ement.  This  might  be  tried  before  a 
judge  or  commissioner  in  the  country,  with  appeal  to  a  judge  on  circuit 

36.  None. 

37.  I  would  rather  make  the  conclusiveness  of  the  adjudication  as  general  as  possible. 

38.  Tfasaking  iti  adi^siJile  to  make  the  conehmvoness  of  the  adjudication  as  generafl  as 
possible,  I  should  require  none  of.  the  proofs  originally  given  at  the  adjudication  to  Ipe 
reproduced,  except  under  the  conditions  mentioned  in  the  question,  or  some  others  of  a  like 
tendency.  .  . 

39.  I  think  it  a  wholesome  regulation  that  a  certain  number  of  creditors  should  testify  th^r 
consent  to  hb  having  his  certificate.  ^  • 
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40.  I  tfamk  it  ought  generally,  though  I  can  'Coneeive  cases  whew  an  ^obstkitr  or  ^itt«Koth«  Refumk^ttoito-      ' 
creditor,  or  two,  may  delay,  if  not  prevent  a-bankrupt  obtaining  his  certificate,  in  which  case  Queufw^ne-ehvn* 
perhaps,  the  judge  or  commissioner  might  have  power  on  affidavit,    or  on  hearingtber  par*  ^*!*^''*y'^**^^'****'' 
ti^, to  waive  it.  mwaio  e^ 

41.  I  have  repeatedly.     One  case  of  particular  hardship  I  may  mention.     A  Conmiission  John  Fatreetfi  Eii^^ 
of  Bankruptcy  issued  nearly  thirtyyears  ago. — Every  commissioner  was  dead,  the  solicitor,  Carlisle  Eist*^  - 
and  many  of  the  creditors  also. — The  bankrupt  paid  20^.  in  the  pound. — Property  had  been 

recently  left  to  him,  under  such  circumstances  that  the  trustees  would  not  pay  it  over  without 
his  having  his  certificate,  which  had  not  been  obtained  at  the  time.— A  renewed  commission 
was  necessary^— and  much  trouble  and  expense  was  incuned  in  obtaining  the  signature  of 
creditors,  and  the  reoresentatives  of  deceased  creditors;  At  tins  moment,  also,  I  am  aware  of 
a  lease  of  a  banker  wliere  the  great  number  of  creditors  amountsto  a  ppohibition  of  the  certifi- 
cate, from  th)^  expense  which  would  unavoidably  be  attendant  on  obtaining  the  signatures  of  a 
suAident  number  of  creditors.  I  think  some  plan,  as  suggested  in  question  43,  or  as  I  have 
suggested  in  aiwwer  to'40,  might  with  ad  vintage  be  adopted. 

44.  This  might  be  met  by  arming  the  judge  or  commissioner,  who  should  certify,  with 
power  to  withhold  that  certificate,  ^bere  he  should  think  it  right,  from  his  knowledge  of  the 
parties  and  circumstances — subject  to  appeal  by  the  bankrupt. 

.45.  This  also  migbt  baiaet.  by  giving  Jthe  commissioners  suitable  powers  always  subject 
to>appeaL 

.4&  I  think  it  should*    With  creditors,  at  present,  I  have  no  doubt  it  does. 

4T>  I  think  the  granting  the  certificate  (bearing  in  mind  the  five  former  queries),  might 
safely  be  left  to  the  feelings  of  the  creditors,  and  the  discretion  of  the  commissioners. 

48. '  Perhaps  it  might  be  advisable  in  country  cases,  to  advertise  the  allowance  of  certifidate 
in  some  provincial  newspaper  of  the  neighbourhood,  instead  of,  or,  as  well  as  in  the  Gazette. 
Few  persons  in  the  country  ever  see  the  Gazette. 

49.  I  think  it  would.  I  have  several  times  known  the  greatest  benefit  to  the  creditors 
arising  from  the  knowledge  that  the  commissioners  had  power  to  commit  for  insufiicient 
answers.  In  two  castas,  where  the  bankrupts  were  commttti^,  dividends  of  18*.  and  19*.  in 
th^  pound  were  niade>  and  otherwise  scarcely  anything  would  have  been  obtained. 

50.  Under  a^fiat  in  bftnkniptoy*, 

;5L  They  ane;  and  I  think. they  ane  prrferred  by  the  attorneys,  on  account  of  the  heavy 
expenses  out  of  pocket ;  and  because,  since  the  alteration  in  the  practice,  their  fees  are  so  con- 
siderably reduced,  that  they  are  often  better  remunecated  for  tneir  trouble  by  winding  up  an 
estate  under  an  assignihent,  than^under  a  fiat.  Brides,  there  is  the  absence  of  the  control 
and  authority  of  Commissioners,  which,  where  there*  is  anything  of  colh&ion,  insetvents  a«e 
anxious  to  avoids 

•53w  I  think  it  would  prevent  some  frauds,  if  the  Court  had  authority  over  these  assign- 
muits,  and  the  trustees;  and  I  wcMtld  beg  to  sugge^rt,  that  on  the  petition  of  one  or  more  , 
<*feditorr,  and  affidavits  of  fraudy.prefereoce  or  mismaiiageniBnt,  the  judg^  or  commissioner. . 
should  have  power  immediately  to  suaanon;  the  iBsolveni  and  the  assignees,,  and  oa  healing  , 
the  petition,  to  adjudicate  either  that  the  insolvent  be  bankrupt,  in  which  case  the^pcoceeding^*^ 
should  be  carried  on,  as  in  other  cases  of  bankruptcy^  or  that  the  proceedings  should  bis 
carried  on  under  the  assignment. 

54.  This  fc^  is  much  compTained  of,  and  is,  T think,  hard  upon  small  estates..  I  think  a. 
per  centage  might  be  so  regulated  as  to  relieve  small  estates^  yet  nobto  be  too  heavy  on  large  ' 
ones. 

^55.  I  think  official  assignees  should  be  paid  out  -of  the  funds  of  each  estate,  because  their  - 
remuneration  being  regulated  by  the  amount  they  obtain  for  the  purposes  of  a  dividend,  sueh  ^ 

an  arrangement  would  be  a  spur  to  diligence.    Official  assignees  in  the  country,  if  they  could. 
be  selected  from  respectable  people,  and  giving*  ^eoority,  would  be  usefuL 

56L  I  think  not,^  except  in  casas  of  impi^per  conduct— and  theal  would  place  them  in  the 
same  situation' as  magistrates. 

57.  I  have  not  suffered  by  failures  in  the  country ;  and  my  experience  in  the  woduag  pf  i 
commissions  andfiat^^  has-been,  as  quorumr  commissioner^  for  the  last  twelve  years. 

58.  On  the  whole  I  have  had  freason  to  be  satisfied  with  the  administration  of  bankrupt . 
estates  in  the  country ;  the  principal  matter  I  find  to  be  objectionable  is  the  expense  to  small 
estates.  I  have  often  thought,  also,  some  stimulus  to  activity  might  be  given  by  a  payment  to 
attiffnees,  but  in  the  country  it-would  be  a  difficult  thing  to  arrange.  I  think,  also,- the  soli- 
tors  bills  should  be  taxed  by  an  officer  of  the  Cdiirt,  and  not  by  the  commisMners.  The 
custody  of  the  proceedings  should  also,  I  think,  be  otherwne  than  with  the  8olieitoriinderdiefial». 

59.  Such  as  occured  to  me,  I  have  mentioned  in  the  former -queries. 

60.  I  think  it  would  be  advisable  to  have  one  Court  for  administering  the  lAWVof  Bankv 
ruptcy  and  Insolvency  with  a  certain  number  of  judges  to.  be  stationed  in  LomUml  ,  The 
Cfuii  havmg  original  jurisdiction^  in  all  matjero  of  bankruptcy  and  insolvency,  and  I  -think 
the  suggestions  in  this  query  worthy  of  serious  consideration. 

^1«  I  aai  satisfied  that,  sevofai  matters,  ion  which  Special  Commissions  are  now  issued  (such 
as  those  alluded  to),  might  most  advantageously  be  prosecuted  before  such  judges  or  cottt^ 
missioners.     Commissions  for  taking  answers,  examinations  of  witnesses  in  partieidar,  are 
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Returnf  to  the        much  complained  of,  both  on  account  of  their  constitution  and  expense,  being  composed  of 
?t"^*b^"th"c"\   two  attorneys  on  each  side,  nominated  by  the  parties,  it  too  frequently  happens  that  these 
missioners.*    °°**    attorneys,  instead  of  acting  strictly  and  impartially,  almost  unconsciously  become  partisans^ 
— L  and  the  examinations  become  exceedingly  protracted  and  expensive.     An  instance  of  this  came 

John  Fawcett,  Esq.  a  while  ago  within  my  own  observation,  where  an  examination  of  witnesses,  in  a  case  involving 
Carlisle  last.  property  of  not  1000/.  value,  lasted  ten  or  twelve  days. — ^Tavern  bills,  upwards  of  50t, — besides 

all  other  charges  of  witnesses,  attorneys,  and  commissioners. 

62.  I  do  not  see  how  the  Court  could  satisfactorily  work  without  a  sufficient  number  of 
locad  judges  or  commissioners  for  the  country  districts.  So  many  matters  (espedally  if  the 
subjects  of  the  last  question  were  added  to  their  jurisdiction)  are  continually  arising,  which 
require  to  be  promptly  attended  to ;  and  could  not,  without  ereat  inconvenience,  be  kept 
waiting  for  the  periodical  visit  of  a  circuit.  But  I  think  it  woula  be  a  most  advisable  plan  to 
have  circuits  (like  the  Insolvent  commissioners)  to  review  the  proceedings  of  the  local 
judges  or  commissioners,  hear  appeals  against  their  decisions,  &c.  Generally  speaking,  I 
think  it  would  be  exceedingly  inconvenient,  if  not  impossible,  for  many  of  the  proceedings  ia 
coiintiy  cases  of  bankruptcy  to  be  taken  before  a  judge  on  circuit,  because  failures  must  oflen 
take  place  at  periods  intermediate  to  the  circuits,  and  the  proceedings  should  goon,  otherwise 
much  inconvenience  and  loss  might  arise  from  delay — e,  g. — In  case  of  the  failure  of  a  person 
dealing  in  perishable  articles — where  articles  belonging  to  a  bankrupt  are  in  a  progressive  state 
of  manufacture,  which  often  occurs — unless  the  one  is  disposed  of  immediately,  and  the  odier 
finished,  great  loss  would  be  sustained,  and  this  can  only  be  done  by  an  assignee.  Perhaps  a 
general  official  assignee  would  be  the  best,  in  which  case  he  should  be  some  respectable  persoa 
who  could  give  sufficient  security  for  his  conduct.  The  character  of  assignees  in  the  Insol- 
vent Debtors'  Court,  is,  I  find  from  the  late  clerk  of  the  peace,  generally  highly  objectionable^ 
being  frequently  some  discharged  insolvent,  who  is  quite  under  the  control  of  the  attorney  for 
the  insolvent. 


JOHN  TYRRELL,  Esq.,  Barrister  at  Law.— Exeter. 

John  Tyrnll,^sq.        J*  In  my  opinion  there  ought  to  be  one  description  of  court  only.    I  think  there  is  neitker 
£xetcrList         *   justice  nor  pohcy  in  rendering /racier/ onfy  liable  to  the  bankrupt  laws. 

2.  I  think  they  might — in  a  public  court — be  held  by  a  local  commissioner  or  judge,  paid 
by  a  salary,  not  by  fees. 

3.  A  modification  of  both,  similar  to  what  is  suggested  in  question  60« 
•4.  For  26  years,  up  to  the  present  time. 

5.  It  is  not  in  my  way  to  know  anything  of  the  dividends  made  in  insolvent  cases. 

6.  There  are  a  great  many  cases  in  which  some  dividend  might  be  forthcoming  in  an  insol- 
vency, whereas  in  bankruptcy  the  whole  would  be  swallowed  up  ia  the  expenses  of  working 
the  fiat.  But  this  affords  no  criterion  of  the  advantage  of  one  system  above  the  other.  Of 
course  there  is  the  less  for  creditors  out  of  an  estate  where  150  or  200  is  first  taken  out  for 
the  legal  expenses. 

?•  This  is  a  frequent  cause  of  opposing  the  discharge  of  insolvents. 

8.  A  fraudulent  bankrupt  usually  takes  care  not  to  commit  an  act  of  bankruptcy  till  he  has 
disposed  of  all  the  property  he  can. 

9.  I  am  inclined  to  think  that  keeping  a  man^s  house  closed  to  prevent  the  entry  of  a  she- 
riff's officer,  ought  to  be  an  act  of  bankruptcy.  I  have  known  a  trader,  in  his  bed,  dying,  pre- 
vent a  bankruptcy  by  keeping  his  door  closed.  On  his  death,  his  property  went  to  his  sisters 
(judgment  creditors)  and  executrixes,  to  the  exclusion  of  the  great  mass  of  his  creditors. 

10.  In  friendly  fiats,  the  bankrupt  takes  good  care  to  be  provided  with  sufficient  evidence 
•     oC  an  act  that  he  has  committed  on  purpose.     In  hostile  fiats,  if  you  cannot  prove  the  act 

without  the  bankrupt,  he  trill  take  care  you  shall  not  prove  it  with  him.  It  would  be  mb- 
chievous  to  let  him  be  a  witness  to  disprove  it.  Altogether  it  would  be  bad  policy  to  admit 
him  at  alL 

12.  In  general  it  is  by  their  own  consent,  and  after  they  have  little  left  to  divide  among 
creditors. 

,13.  In  practice  this  is  done  now  by  means  of  d^  friendly  fiat. 

•14.  I  do.  I  think  it  very  desirable  that  it  should  be  in  the  power  of  every  honest  man^ 
having  given  up  his  property,  to  begin  the  world  anew*  Some  modification  of  a  certificate 
would  be  a  sufficient  protection  to  creditors. 

15.  A  very  wise  policy — subject  to  a  certificate^ 

16.  Certainly  not 

17.  Nothing. 

113.  I  think  it  would.  Every  creditor  giving  a  warrant  of  attorney,  would  know  to  what 
scrutiny  he  subjected  himself. 

24.  I  think  it  would  lie  with  the  creditor  to  show  it ;  but  I  should  allow  him  to  do  this  by 
affidavit* 
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28.  I  think  it  is;  and,  in  a  public  court,  before  a  [properly  appointed  i^re9pon$ible  judge,  Refurni  to  the 
this  power  would  be  rarely  abused.  Questions  circu- 

29.  I  see  no  advantage  in  encumbering  the  proceedings  and  losing  time  and  incurring  missioners. 
expense  by  an  application  to  the  Lord  Clkancellor.  

30.  Decidedly.  iSe^S^"^' 

31.  Yes. 

32.  Yes— unless  the  appeal  was  with  the  permission  of  the  judge  below,  which  would  be 
given  in  cases  of  reasonable  doubt,  and  withheld  where  the  appeal  was  for  the  sake  of  delay. 

33.  I  think,  on  an  ex  parte  application  to  the  judge,  it  ought  to  rest  with  him,  upon  the 
evidence  givQn^  to  suffer  it  to  proceed  ex  parte  or  not. 

34.  I  think  a  discretion  must  be  left  with  the  judge,  in  all  cases,  to  order  an  immediate 
seizure  or  not,  according  to  the  circumstances  stated  to  him  on  oath.  He  should  not  direct 
it,  unless  there  is  a  probabiHty  that  creditors  may  be  injured  by  the  delay.— The  messenger 
should  be  a  permanent  responsible  officer  of  the  Court,  and  he  should  be  instructed  (when 
put  into  possession  pending  a  rule  to  show  cause)  to  interrupt  the  business  as  little  as  pos- 
sible, consistently  with  a  care  of  the  stock,  or  the  proceeds  thereof. 

35.  Bad. 

36.  Kone« 

37*  I  would  not  confine  it 

39.  Almost  any  rogue  can  obtain  it.  Sometimes  an  honest  man,  who  has  withheld  a  pre- 
ference to  a  heavy  creditor,  has  some  difficulty. 

40.  Provided  the  judge  understands  that  the  certificate  is  only  to  be  granted  where  the 
bankrupt's  whole  transactions  are  quite  honest  and  above  board,  I  should  dispense  with  the 
consent  of  creditors. 

^  41.  I  think  not.  In  very  many  instances  the  fiat  is  friendly;  and  the  bankrupt,  having 
put  his  estate  (what  little  is  left)  into  his  solicitor's  hands,  and  the  profits  of  the  fiat  into  the 
solicitor's  pocket,  the  same  solicitor  facilitates  the  obtaining  of  the  certificate  without  very 
much  additional  expense. 

43.  I  think  they  should  be  heard  before  the  judge. 

44.  Very  easy  iii  all  cases  where  the  party  was  honest,  and  in  many,  where  the  party  was 
dishonest.  I  should  facilitate  an  opposition,  by  allowing  creditors  to  oppose  in  all  cases  by 
affidavit,  as  they  may  now  in  insolvency,  when  residing  at  a  distance. 

45.  I  think,  with  a  responsible  judge  in  a  public  court,  an  opposition,  either  in  person  or  by 
affidavit,  would  have  its  due  weight. 

46.  Most  decidedly. 

.47.  It  should,  as  I  have  suggested,  be  granted  by  the  judge ;  and  in  no  case  until  the  audit* 
It  should  then  be  granted  either  to  come  into  operation /br^AttJiYA,  or  from  and  after  a  certain 
specified  future  date ;  or  it  might  be  withheld  altogether,  with  liberty  to  the  bankrupt  to  apply 
for  it  agcdn  after  the  lapse  of  a  specified  period. 

49.  /  think  not.  I  think  the  whole  of  the  proceedings  in  bankruptcy  should  be  strictly  bf 
a  civil  nature,  either  to  benefit  creditors  or  benefit  an  honest  bankrupt,  or  both.  If  anything 
penal  should  be  desirable,  it  should  be  by  the  judge  directing  a  prosei^ution  b^ft)re  the  ordi- 
nary tribunals  for  such  offences  as  are  already  subject  to  their  cognizance — or  for  such  others 
as  might  be  made  misdemeanours — the  certificate  of  the  judge  being  made  evidence  of  the 
proceedings* 

90.  Under  a  fiat  in  most  cases,  if  the  expenses  were  diminished* 

51.  I  think  they  are.  The  heavy  costs  in  bankruptcy,  before  lists  were  formed,  brought 
bankruptcies  into  disrepute,  and  they  have  not  yet  recovered  r  besides,  the  costs  in  bankruptcy 
are  still  heavy. 

52.  Yes ;  except  where  it  is  considered  desirable  to  carry  on  a  business  which  may  be  done 
under  a  trust-deed. 

63.  They  might  be  called  before  the  Court,  in  a  summary  way,  to  account  and  divide, 
similar  to  an  audit  and  dividend  in  bankruptcy  cases  ;  or,  pending  a  dividend,  to  pay  into  a 
bank,  or  otherwise  invest,  moneys  in  their  hands. 

54^  In  country  bankruptcies  I  should  recommend  that  the  only  charge  should  be  .10/.  paid 
into  Court  previously  to  each  meeting.  In  five  meetings  the  whole  of  a  small  estate  might  be 
wound  up,  and  at  an  expense  of  50/.  More  intricate  estates  might  require  more  meetiiigs^ 
and  would  pay  more.  In  addition  to  a  charge  per  meeting,  a  small  per  centage  might  oe 
desirable ;  but  a  per  centage  alone  would  be  making  good  estates  pay  for  whitewashing  men, 
who  had  made  away  with  everything. 

55.  If  the  judge,  and  the  registrar,  and  the  assignee,  and  the  proceedings,  are  alt  pretty 
much  before  tlie  public,  I  think  they  should  all  receive  fixed  salaries  out  of  ^  Joint  fund.    - 

5&  I  think  the  judge,  before  whom  such  action  was  tried,  should  have  the  power  to  cer* 
tify  that  the  defendant  was  not  liable  for  the  costs;  and  that  the  damages  should  be  pai4^ 
out  of  the  estate.  Failing  to  obtain  such  certificate,  the  assignee  should  be  liable  both  fi>r 
costs  and  damages. 
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RetwMi  to  th«  57.  My  tiame  will  be  fouad  in  commissions  and  fiats  erer  since  I  qmtted  London  practice; . 

QgottuMM  oincii-.      namely,  for  about  eighteen  years. 

missioiMiv*  '        58.  This  question  is  probably  not  intended  for  a  commissioner — still  I  will  answer  it — I 

-•—  think  the  local  Courts  of  Bankruptcy  would  command  more  re^p^c^  if  they  were  held  in  ^  fixed 

John  TyvM:^  1Ba<{.  place,  (not  in  a  room  in  an  inn,)  and  with  more  publicity.    The  uncertainty  of  law  or  practice 

Exeter  List.  jg  ^^^^  ^Yx^X  I  am  aware  of,  felt  in  Exeter.    The  expense  is  very  considerable,  and  fek  vety 

nuieh  by  small  estates.    There  is  no  difficulty  in  getting  access  to  the  proceedings. 

59,  60,  6L  There  sbvald  be  districts  of  a  tolerably  good  sixe,  but  not  inconveniently  large* 
A  public  permanent  Court  in  each  district. — ^The  jud^  paid  by  a  salary,  and  excluded  from 
other  business. — ^The  regstrar,  paid  by  a  salary,  woula  do  much  of  the  work  now  done  by  the 
solicitors  to  the  fiats.— The  proceedings  entered  in  a  book  prepared  and  published  by  the 
Court  above,  upon  a  uniform  plan  (instead  of  the  present  cumbrous  mode),  and  a  duplicate 
boak  trtansmitted  to  the  Court  above  at  the  close  of  each  bankruptcy.-^The  Court  should  have 
jurisdiction  in  the  cases  mentioned  in  question  61. — In  this  Court,  too,  actions  might  be* 
brought  in  a  sunmtAry  way  for  debts  due  to  bankrupts,  with  liberty  to  the  defendant  to  have 
a  new  trial  at  the  next  asnzes^  gi^g  security  for  debt  and  costs  in  both  Ctmrts. — ^If  thb  ex* 
periment  upon  debts  due  to  bankrupts  diould  be  found  to  aa8wer>  the  jurisdietiott  might  be 
extended  to  all  debts  of  a  certain  amount. 

62.  I  utterly  disapprove  of  circuits.  The  very  instances  mentioned,  of  adJudicmUcn  md 
choice  of  assignees  as  proper  to  take  place  in  London,  ought  certainly^  ioumy  mind,  to  tidae 
place  in  the  country ;  and  why  should  the  last  examination  be  delayed  till  a  judge  comes  ius 
circuit,  at  an  expense  to  the  estate  (the  bankrupt's  continued  allowance)  ana  at  great  incon- 
venience to  the  bankrupt? 

63.  See  my  answers  to  questions  59, 60,  61. 


CHARLES  BURM£STER»  Eso^  Barrister  at  Law.— HuuroRD. 

1.  I  think  one  court :  I  can  see  no  reason  on  principle  why  a  different  course  of  practice 
C.  Banni«ter,  E«q.  should  prevail  in  cases  so  identical.  ITie  amount  of  property  at  stake  should  of  course 
Hereford  Lis  .         regulate  the  expense  of  obtaining  the  relief — but  I  think  make  no  other  difference. 

2.  I  cannot  see  why  it  should  not. 

3*.  I  think  the  bankruptcy  system  preferable  as  it  is,  but  capable  of  being  made  infinitely 
more  so.  I  think  the  imprisonment  m  the  cases  of  insolvency  useless  in  most  cases^— pre- 
judicial in  some — and  of  but  little  use  in  any. 

4.  Not  much. 

7*  By  geiiesai  rumour  it  is  the  case  too*frequently«; 

8.  SeveraL 

9.- 1  tutnk  not* 

10.  Decidedly. 

11.  I  do  not  know. 

12.  In  three  cases  out  of  four  I  am^)enniad8d  that  the  bankruptcy  is  mom  or  less  ceih* 
certed. 

13b  I  think  it  would,  provided  adequate  securities  went  taken  to  guard  against  fraudulent 
bahince  sheets. 

Ji4.;Under  some  restrictions  I  think  it  might  be  allowed. 

15.  Same  answer  applies  to  this. 

X6^  I  woukl  have  a  power  ta  imfrieen^  by  order  of  a  judge,  on  aftdavtt'  of  causoMfor  be% 
lieniag:  that  the  debtor  had  secreted  property^  or  was  m  a  cmdition  io  pay  sr  give  security^. 
as  well  as  that  he  was  about  to  abscond. 

17*  Perfaaps.not  dtreotfy,  but  indirectly,  it  wmld  jopewits  to  rcheok  fraudidentassigfiBeftlft 
or  tfUsqposals  of  property. 

It.-'  I  think  it  has. 
19.  Yes,, 

iM).  Ndt  nmch — I  think  they  should — they  are,  as  fai;  aa.I  have  seen,  mosi  frukfiil  ia  . 
opfressiofiu 

21.  See«b<MW» 

22.  Ne 

S&  f  think  decidedly  better. 

S4.  I  would  have  the  ^crtditer  compelled  to  show  sufotent  Awne  fi>Q.  impriseuiag  tb^'^ 
debtor. 
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25,  26, 27.  I  tbibk  the  doblor  and  net  the  ^sreditor  the  j^akier  by  it ;  hut  this  place  if  not  Rfitum  to  4he 
■  «f  sofficieiit  mercantile  character  to  give  an  opinion  that  is  entitled  to  weight.  Pll?*^!l!!tf!!?^ 

28.  I  think  it  is  essentml. 


Utedl^tkMiOoai- 


29.  I  thmk  none  whatever;  :it  is  in  pr.actiee  looked  upon  in  no  other  light  than  the  issuing  ^  „    ""*T^  la^ 
.of.anordbary«nV.  ^^iSJ^' 

30.  I  think  not — though  it  depends  in  some  degree  i^othe  j«dge  or  eonmiifMioner  is^  (that 
is,  hm  etmetiluted.) 

31.  I  do  think  it  would,  as  it  would  expedite  decisions  and  save  expense. 

32.  Yes. 

33.  I  know  of  no  objection  to  it  as  practically  exemplified,  so  few  bsmkruptctes  being  really 
hostihy  and  of  these  few,  stillySni;^  undeserved. 

34.  I  think  that  a  rule  tcxshow  cause,  though,  good  in  theory,  would  i»ove  impraeticable 
in  effect,  in  many  instanees  at  least,  as  it  would  be  tantamount  to  workli^  a  commission 
(so  far  as  the  investigation  of  aman^s  assets  and  accounts  go)  by  anticipation. 

35.  I  think  it  unobjectionable,  for  so  many  banknipt4nes  are  in  eonie  rinpe  open  to  e«s- 
picion,  that  I  would  not  have  a  creditor,  at  all  events,  too  soon  preduded  from  trying  the 
validity  of  a  fiat. 

36.  None  as  regards  the  bankrupt 

37.  1  would,  I  think,  confine  it  to  actions  under  20/. — as  in  the  Irish  Act. 

38.  I  see  no  objection  to  the  suggestion  here  given. 

39.  I  think  it  objectionable ;  but  if  abolished,  the  signature  of  the  commissioner  should 
be  less  a  matter  ot/orm  than  it  now  is. 

40.  I  do  not. 

41.  Sometimes  a  good  deal. 

42.  By  dispensing  with  all  signatures  but  those  of  the  commissioners. 

43.  I  think  they  ought ;  I  would  have  the  meeting  at  which  the  bankrupt  means  to  come 
prepared  to  pass  his  accounts,  specially  announced  by  advertisement,  which  advertisement 
should  state  that  the  bankrupt  would  at  that  meeting  apply  for  his  certificate. 

44.  I  do  not  think  it  would. 

45.  I  have  no  idea  of  the  kind« 

46.  Certainly. 

47.  I  think  no/— generally  i^e^king;  but  I  would  give  the  commissioners  power  to 
adjourn  the  granting  the  certifieate  to  a  future  day,  at  the  request  of  a  creditor^  on  sufficient 
cause  shown. 

48.  No  other. 

49.  I  think  decidedly  it  would. 

50.  Under  a  trust  deed  when  well  managed — and  especially  in  small  cases. 

51.  I  should  say  not — ^but  my  district  does  not  sufficiently  enable  me  to  give  an  accurate 
.  opinion. 

52.  Certainly — wherever  I  have  had  any  opportunity  of  seeing. 

53.  I  would  have  every  trust  deed  enrolled  in  the  Court  of  Bankruptcy  or  before  a  com- 
missioner, and  security. (or  at  least  a  bond)  given  by  the  trustees,  to  duly  aud  expeditiously 
work  the  assignment  for  the  benefit  of  the  creditors. 

54.  I  would  abolish  the  fees  altogether  and  institute  a  per  centage. 

55.  Out  of  each  estate.  .        ,  . 

56.  No.  . 

57.  Some  experience. 

58.  By  no  means  satisfied;  all  the  grounds  of  objection  which  are  enumerated  in  this 
.question,  exist  more  or  less  in  every  case. 

59.  Wants,  consideration.  ^ 

60.  Do. 

'61.  Decidedly.  •  ' 

62.  I  do  not  like  the  plan  at  all. 


F.  RAINCOCK,  Esq.,  Barrister  at  Law.---LiV£RPOOL. 

1.  I  am  of  opinion  that  the  cases  of  insolvent  traders  might  be  beneficially  joined  willi  -  ^  .       ,    ^ 
bankruptcy  cases  under  the  present  system  of  bankrupt  practice  in  large  country  towns,  par-  f'.  5*^o[u«t 
ticularly  seaports^  aSbrding  e;reat  facilities  for  absconding.     With  respect  to  London,  1  can-      ^ 
not  presume  to  give  an  opinion.    Insolvents  who  are  not  traders  would,  I  think,  require  a 
8epna(te4oode« 
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Ketttrns  to  Ihe  2.  I  have  not  such  a  knowledore  of  the  estates  which  come  uhder  the  cognizance  oF  the 

Qnestions  cmm*      commissioners  of  the  Insolvent  Court,  as  enables  me  to  make  any  distinction.    In  bankruptcy 
miisiiSere       ™"     at  Liverpool,  there  b  every  degree,  from  nothing,  to  20*.  in  the  pound. 

y  lUin     V  V  ^'  '  ^^^^  already  stated,  and  I  beg  leave  to  repeat,  that  I  have  a  very  imperfect  Iciiow^ 

liver    Tr'f  ***'    l^ge  of  the  eflSciency  of  the  Insolvent  Court ;  I  must  also  disclaim  much  acquaintance  with 

'^        '         mere  country  bankruptcies.     But  in  towns  like  Liverpool  and  Manchester  two  lists  are,  I 

think,  necessary^  and  I  am  sure  that  the  resident  list,  of  which  I  am  one,  in  Liverpool, 

has  by  prompt  measures  prevented  thousands  of  pounds  from  being  taken  to  New  York. 

4.  I  am  old  enough  to  have  held  briefs  upon  the  northern  circuit  under  the  oul  Lords* 
Act  of  groats  and  sixpences.  At  the  Lancaster  Sessions]  before  the  Court  discharged, 
and  after  1  Geo.  4  when  they  sent  certificates,  I  was  employed  pro  or  con  in  almost  every 
case.  I  attended  the  circuits  of  the  commissioners  three  or  four  times,  and  have  no  know* 
ledge  of  the  practice,  except  from  common  conversation,  since  1828. 

5,  6.  I  cannot  make  the  comparison — being  quite  ignorant  of  the  productiveness  of  the 
Insolvent  Court.  It  may  be  observed,  however,  that  the  dividends  in  bankruptcy  are  made 
after  a  deduction  of  fees  and  all  charges. 

.     7.  No. 

8.  I  have  known  cases  in  the  very  disastrous  times,  where  money  has  been  lost  by  the 
failure  of  the  bank  into  which  the  creditors  ordered  the  assignees  to  place  the  funds,  lliere 
was  one  instance  where  an  assignee  died  insolvent  who  had  neglected  to  pay  in  the  money. 
The  failure  of  all  the  persons  whose  names,  or  some,  were  upon  bills,  to  half  a  million,  pro- 
duced a  multitude  of  small  dividends  to  the  most  innocent  party.  After  the  lapse  of  15 
years,  estates  have  produced  a  surplus. 

9.  I  would  allow  a  voluntary  admission  of  bankruptcy  in  the  Gazette,  as  there  are  now 
declarations  of  insolvency. 

10.  Certainly  not  before ;  but  I  should  have  no  objection  to  place  on  the  file  his  voluntary 
admission  of  facts. 

1 1  •  I  am  not  aware  that  the  statute  has  had  any  eftect  of  importance. 

12.  I  think  that  a  considerable  maiority  have  no  objection  to  be  made  bankrupts.  Soma 
who  Lave  denuded  themselves  by  sending  their  stock  to  pay  favoured  creditors,  contrive  to  be 
put  into  the  Gazette.  Others,  honourable  men,  ask  for  time  for  inspection,  and  propose 
the  payment  by  instalments,  being  very  unwilling  to  go  into  bankruptcy — ^but  finding  all  fail, 
consent,  because  they  cannot  do  otherwise.  It  is  scarcely  necessary  to  advert  to  the  difficult 
duties  of  provincial  commissioners  in  many  of  such  cases. 

13.  With  respect  to  acknowledged  traders,  I  do  not  see  much  objection,  but  the  par* 
ticulars  require  care. — But  I  would  not  allow  a  grandee  tenant  for  life,  with  remainder  of  large 
estate  to  his  son,  to  get  clear  of  debts  to  the  amount  of  more  than  ten  times  the  value  of  his 
life  estate. 

14.  By  no  means — at  all  events,  be  should  be  put  to  the  question  as  to  future  assets, 

15.  No. 

16.  A  judgment  is  often  quite  nugatory;  the  lands  mortgaged  to  the  utmost;  stocks  and 
sureties  converted  into  money,  and  invested  by  an  absconding  debtor  in  a  casket  of  diamonds. 
There  would  be  some  advantage  in  having  him  in  gaol  or  under  surveillance ;  but  I  am  not 
a  statesman. 

17.  Substantially,  answered  above. — Imprisonment  enables  search  to  be  made  in  all  the 
haunts  of  the  prisoner.  If  you  let  him  out  even  on  bail,  you  enable  him  to  put  500  sovereigns 
under  his  hearth. 

18.  Yes,  but  it  makes  them  more  sly. 

19.  Arrests  pay  debts — gaols  do  not  A  slight  kindly  intimation  by  a  sheriflTs  officer  has 
often  produced  payment,  or  security  in  the  course  of  the  day.  A  meaner  person  is  in  Dublin 
or  New  York  before  a  bailiff  can  trace  him  out. 

20.  I  only  know  the  Court  of  Requests  as  a  private  person  living  with  intelligent  men. 
If  the  judge  is  careful,  but  decisive,  the  admission  of  debts  is  easily  obtained,  with  an  offer  to 
pay  part.     Sometimes  the  subsequent  instalments  are  secured,  sometimes  not 

21.  I  have  just  mentioned  security.  That  would  usually  be  given  by  a  master  who  could 
withhold  the  instalment  out  of  weekly  wages.  A  prison  would  stop  ail  wages.  The  predi- 
cament of  a  drunken  workman  with  a  decent  wife  and  family.  I  have  found  such  to  be 
objects  of  great  charity. 

22.  No ;  I  have  no  sort  of  knowledge  on  the  subject. 

23.  In  bankruptcy,  if  the  debtor  was  a  trader,  it  may  be  done  now.  The  law  as  to 
grandee  judgment  debtors  is  beyond  the  scope  of  my  legislative  discernment. 

24.  This  question  pre-supposes  that  the  opposing  creditor  is  the  arresting  creditor.  In 
mne  cases  out  of  ten  the  arrest  is  friendly,  and  the  opposing  parties  know  nothing  about  the 
matter  till  they  see  it  in  the  Gazette. 

25.  Yes,  upon  the  whole, 

26.  To  old  debtors  it  was  a  great  relief. — ^To  people  wanting  to  borrow  afterwards^  jt 
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wotld  be  inconvenient,  and  if  they  were  honest,  perhaps  mischievotis.-^It  is  certainly  of  none^  Returns  to  the 
that  creditors  should  trust  to  gaols.  Quwtiom  ciwu- 

27.  Almost  all  the  great  shops  in  Liverpool  are  filled  with  expensive  goods,  which  belong  missionen. 
to  manufacturers  at  a  distance,  to  be  sold  on  commission,  or  on  sales,  or  returns :  honesty  is  —^ 
the  only  capital  of  the  retailer.     Upon  the  great  scale  of  merchandise,  arrest  never  enters  f:  Raiflc«*tBiq. 
the  hea^d  until  there  is  a  great  break  up.                                                                                       Liverpool  List. 

28.  I  have  never  found  it  necessary  to  repress  any  contempt  except  by  mild  reproof,  and 
have  had  go  experience  of  orders  having  been  discluu*ged  (except  for  mere  negligence)  with- 
out an  appeal  by  petition  to  a  higher  court 

29.  I  cannot  answer  financial  questions  without  much  more  knowledge  than  I  possess.  A 
great  number  of  fiats  are  never  opened,  and  I  have  been  told  that  the  bonds  are  waste  paper; 
I  think  the  fiat  of  the  Loi^d  Chancellor,  or  some  other  high  officer,  indispensable. 

30.  I  think  not. 

31.  I  am  of  opinion  that  the  commissioner  or  judge  should  have  power  to  act — subject  to 
appeal.  He  would  have  to  exercise  a  sound  discretion  in  many  cases.  But  where  a  thing 
would  be  ordered  as  a  matter  of  course  by  the  Court  above,  it  ought  to  be  also  of  course 
below. 

32.  Yes. 

33.  A  previous  intimation  would  send  the  trader  to  America,  with  1000/.  in  hb  pocket 

34.  I  do  not  object  to  the  present  system — and  am  sure  that  in  Liverpool  great  frauds  have 
been  detected,  and  property  secured  by  prompt  measures.  Notice  is  a  hint  to  abscond,  or 
divide  all  that  can  be  scraped  up,  amongst  relations.  Nothing  but  immediate  seisure  and 
detention  of  goods  can  defeat  the  activity  of  dishonest  bankrupts.  The  honourable  ones  are 
glad  to  have  everything  put  under  surveillance. 

35.  It  would  be  usefiil  to  have  some  such  regulations.  But  they  require  the  consideration 
of  persons  more  competent  to  judge  than  myself. 

36.  I  have  already  said  that  I  think  some  limit  would  be  of  use. 
37*  I  do  not  feel  myself  able  to  solve  these  different  questions. 

38.  Subject  to  the  same  observations,  I  think  some  limit  necessary. 

39.  I  see  no  objection  to  the  present  numbers. 

40.  I  have  no  notion  that  the  certificate  of  the  conunissioners  should  depend  upon  any  thing 
but  their  own  iudgnient;  but  in  my  opinion,  the  approbation  and  signatures  of  a  respectable 
number  of  creditors  is  usefu}  before  the  conunissioners  are  called  upon  to  judge. 

41.  No. 

42.  In  old  times,  certificates  were  often  signed  by  creditors,  who  attended  for  the  choice  of    ' 
assignees.    Lord  Eldon's  order  now  makes  it  necessary  to  obtain  these  signatures,  by  sending 
to   a  variety  of  distant  towns.      If  commissioners  were  allowed  to  t^e  the  oath  of  the 

Erson  who  witnessed  the  signature,  many  blunders  which  require  the  affidavits  to  be  sent 
ck  to  be  resworn,  would  be  corrected  at  once  according  to  the  truth. 

43.  I  think  not 

44.  I  have  not  witnessed  any  supineness  in  creditors ;  those  who  live  at  a  distance  must  be 
written  to,  and  have  certificates  sent  to  them ;  and  some  upon  the  soot,  who  may  be  called 
supine,  are  persons  determined,  without  giving  reasons,  never  to  sign  the  certificate. 

45.  Nothing  can  be  better  than  a  certain  majority  in  number  and  value. 

46.  It  always  does  form  a  part  'of  the  consideration  of  creditors.  I  do  not  thmk  that 
commissioners  should  go  so  far.  ' 

47.  I  think  not    The  result  of  an  audit  forms  no  criterion  of  the  bankrupt's  honesty. 

48.  I  beg  leave  respectfully  to  say,  that  I  have  perhaps  gone  beyond  my  time  in  what 
I  have  already  adverted  to. 

49.  I  question  whether  it  would  be  beneficial  to  attempt  more  than  to  get  the  best  salvage 
possible  out  of  the  wreck.  The  Insdvent  Court  has  the  power  of  punishing.  I  have  no  sort 
of  knowledge  of  its  efficiency. 

50.  Trust-deeds  are  used  for  various  purposes  when  executed ;  sometimes  time  is  eiven; 
sometimes  inspection  appointed ;  sometimes  a  composition  of  so  much  in  the  pound.  If  any 
of  them  takes  effect,  it  is  probably  better  than  bankruptcy ;  but  if.  all  foil,  a  fiat,  in  the  first 
instance,  would  have  been  more  advisable. 

51.  I  have  no  knowledge  or  belief  on  the  subject, 

52.  In  very  small  estates  where  a  trust-deed  produces  the  offer  of  5^.  in  the  pound,  which 
is  accepted,  the  trust-deed  is  preferable  to  a  fiat ;  but  in  great  fiadlures,  bankruptcy  is  both 
cheaper  and  more  effectual. 

53.  I  cannot  answer  this  question.  It  seems  to  me  equivalent  to  making  every  trust  an 
act  of  bankruptcy. 

54.  I  cannot  form  a  judgment  upon  the  subject.  The  amount  of  property  subject  to 
litigation  wobld  often  be  nominaL  ' 

55.  I  think  that  there  ought  to  be  a  reasonable  apportionment 
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APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 


Retuni  to  the 
Questioni  ciica- 
lated  by  the  Com- 
mifsioQerf. 

F.  Rihieock,  Biq. 
liTerpool  List. 


56.  My  want  of  knowledge  as  to  what  is  required  to  be  done  by  official  assignees,  presents 
me  from  answering  this  question. 

57.  I  have  never  suffered  by  failures ;  but  as  a  commissioner,  am  well  satisfied  with  the 
working  of  fiats  in  Liverpool. 

58.  And  from  the  stimulus  of  impatient  creditors,  and  the  activity  of  assignees  and  account- 
ants, dividends  which  have  been  suspended,  have  been  got  in. — In  West  Indian  and  Ame- 
rican concerns  there  is  always  delay — unless  the  most  prompt  measures  are  taken  to  said 
out  powers. 

59.  I  cannot  suggest  any  particular  remedies  except  as  above  stated. 

60.  Upon  the  subject  of  this  query,  I  do  not  feel  myself  competent  to  offer  an  opinion.  If 
I  were  upon  the  commission,  I  should  not  trust  my  first  opinions,  or  come  to  any  concluuoii 
without  more  knowledge  of  facts  than  I  possess,  and  without  the  benefit  of  discussion  and 
argument,  from  persons  more  qualified  to  judge  than  myself. 

61.  I  think  not — as  a  general  position.  Many  commissions  of  lunacy,  &c.  occupy  much 
time,  which  could  scarcely  be  spared  by  Bankrupt  Courts. 

62.  I  am  quite  satisfied  that  there  would  be  great  frauds  practised  by  concealment  or 
absconding,  if  there  were  not  a  resident  set  of  commissioners  in  great  towns  particulaily 
seaports. 

63.  My  difficulty  is  to  form  a  judgment  upon  the  plans  which  involve  such  a  variety  o^ 
considerations ;  and  therefore  it  would  oe  presumptuous  in  me  to  offinr  ai^  hnperfiact  notions 
of  my  own  without  discussion  and  argument. 


H.  Lawrence,  Esri. 
Liverpool  Lift. 


HENRY  LAWRENCE,  Esq.,  Barrister  at  Law.— Litbrpool. 

4.  I  have  occasionally  practised  in  the  Insolvent  Court,  but  never  to  any  extent,  and 
recently  very  little  indeed. 

5.  I  have  hardly  known  of  any  dividend  beinff  obtained  in  any  of  the  cases  in  which  I  have 
been  employed ;  but  in  two  or  three  of  them,  I  think  that  as  a  commissiotter  of  bankrupts, 
I  should  have  been  able  to  have  got  at  the  property — as  the  coaoealment  and  fraudidient 
transfers  were  notorious.  The  property  would  all  have  been  seised  in  the  case  of  bankruptcy ; 
but  as  it  was,  the  parties  either  spent  it  in  gaol,  or  kept  it  till  the  expiration  of  their  sentenoe. 

6.  I  know  of  none — and  do  not  believe  that  a  better  dividend  was  ever  got  through  the 
Insolvent  Court,  than  would  have  been  got  in  bankruptcy. 

7.  It  is  my  opinion  that  hi  all  the  cases  in  vfhich  there  was  any  propoty,  it  was  dtaii- 
Dished  to  the  prejudice  of  the  creditors.  In  most  of  the  cases  there  was  no  property ;  bat,  as 
I  have  before  stated,  my  experience  was  very  limited. 

8.  I  have  known  many  cases  in  which  the  property  has  been  so  diminished— but  they  were 

frincipally  cases  where  die  parties  had  ineffectually  tried  to  get  through  by  a  trust-deed, 
have  known  some  bases  of  fraudulent  transfers;  and  during  a  practice  of  30  years»  pro- 
bably about  30  or  40  cases  of  deliberate  concealment,  besides  occasionally  withhddiqg 
articles  of  furniture,  till  pressed  by  examination. 

9.  I  know  of  no  act  of  bankruptcy  which  it  would  be  desirable  to  add  ;  but  I  would  simply 
the  declaration  of  insolvency,  and  allow  a  commission  to  issue  immediately  <a  the  decla- 
ration appearing  in  the  Gaiette. 

10.  Sa 

11.  No  case  within  the  statute  has  hitherto  come  before  nie. 

12.  Yee. 

13.  I  am  inclined  to  think  so— at  least  in  all  cases  where  there  is  any  property.  If  the 
party  really  means  to  act  honestly,  it  at  least  allows  him  to  begin  the  world  again. 

14.  No. 

15.  No. 

17.  No  other  real  advantage. 

18.  I  think  it  has  a  very  great  effect 

19.  Certainly. 

20.  I  believe  that  there  are  some  beneficial  results  from  the  Courts  of  Requests  In  many 
instances  the  debts  are  not  disputed,  and  arrangements  are  made  for  payments  by  instalments. 
In  one  Court,  where  unneceasair  obloquy  is  cast  on  the  gentleman  presiding,  I  am  «f^ti?fiH 
that  the  whole  ground  of  complaint  (delay)  arises  from  over  scrupulous  Ay^mi"atioii  on  his 
part. 

21.  I  should  doubt  it. 

22.  I  have  no  knowledge  on  the  subject 

24.  I  think  the  debtor  should  be  the  petitioner 

25.  Certainly  not  to  creditora. 

26.  I  cannot  say. 
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27.  From,  my  experience  as  commissioner  of  bankrupts,  and  as  a  barrister.  Returns  to  the 

28.  During  my  experience,  I  have  not  known  above  half  a  dozen  instances  of  such  mis-  i^^K^^tf^iJi- 
conduct  as  would  justify  me  ordering  the  party  to  be  turned  out  of  the  room,  and  the  mere  j^iggioQers. 
threat  of  doing  so  has  been  quite  sufficient  to  restore  order.     I  think  the  power  given  by  1  &  —1. 

2  Greo.  4,  c.  115,  8.  21,  to  order  a  person  to  be  taken  before  a  ma^strate,  and  which  I  have  H.  Lawrence,  Esq. 
interpreted  as  extending  to  all  commissioners  of  bankrupts  (though  it  may  be  questionable),  Liverpool  List 
is  quite  an  adequate  protection  to  the  Court. 

29.  I  think  the  solemnity  attached  to  the  fiat,  when  issuing  under  the  authority  of  the 
Lord  Chancellor,  is  calculated  to  prevent  an  abuse  of  fiats. 

30.  For  the  same  reason  I  would  not  suggest  the  proceedings  originating  before  such 
judge  or  commissioner. 

31.  I  conceive  that  it  would  be  a  very  £reat  advantage  if  the  commissioners  had  juris- 
diction to  decide  upon  all  matters  in  bamcruptcy»  which  are  mnted  as  matters  of  course 

Xn  application  to  the  Lord  Chancellor ;    and  I  am  inclined  to  think  that  it  might  be 
isable  for  them  to  have  jurisdiction  to  decide  upon  all  matters,  subject  to  appeal  or  with 
liberty  to  state  a  case. 

32.  It  would. 

34.  During  the  time  I  have  acted  as  a  commissioner,  I  only  recollect  three  cases,  in 
which  the  bankruptcy  was  set  aride.  In  one,  the  trading  (acting  as  shipowner)  was  considered 
insufficient  In  the  second,  the  number  of  petitioning  creditors  did  not  correspond  with  the 
firm  as  proved  at  the  trial,  though  the  matter  in  dispute  was  the  act  of  bankruptcy.  The 
third,  I  think,  was  the  reduction  of  the  petitioning  creditor's  debt  to  less  than  100/.  With 
this  opinion,  I  do  not  think  any  injustice  is  done  to  the  bankrupt  by  the  present  system, 
and  think  it  probable  that  injury  would  be  done  to  the  creditors  by  adopting  the  course 
suggested. 

35.  I  think  the  time  for  bringing  the  action  might  safely  be  reduced. 

36.  If  the  bankrupt  has  no  cause  of  complaint,  and  does  not  appeal,  I  can  see  no  objectiou 
to  the  adjudication  being  conclusive  in  all  cases. 

38.  I  am  not  aware  of  any  objection. 

39.  I  think  the  law  in  respect  to  the  number  of  signatures  at  present  required,  sufficiently 
indulgent  to  the  bankrupt. 

40.  I  have  not  known  many  instances  of  creditors  improperly  withholding  their  consent  to 
the  certificate,  and  should  be  sorry  to  see  the  whole  depend  on  the  certificate  of  the  com* 
missioners. 

41.  I  have  known  many  instances  of  great  and  unnecessary  expense  thrown  upon  the 
bankrupt,  and  principally  owing  to  the  forms  of  signature  considered  necessary  in  the  bankrupt 
office,  tnoush  it  was  within  the  knowledge  of  the  commissioners  that  the  certificates  were 
signed  by  me  proper  parties.  I  do  not  see  any  objection  to  the  creditors  assembled  at  the 
last  meeting  signing  on  the  spot,  where  they  are  satisfied  with  the  bankrupt's  conduct ;  and 
the  sending  the  certificate  to  a  great  distance  for  signature,  would  thereby  frequently  be 
avoided. 

42.  I  think  the  expense  would  also  in  many  instances  be  much  diminished  by  swearing  the 
witnesses  to  the  signatures  before  the  commissioners,  instead  of  sending  them  back,  in  case 
of  informality,  to  be  sworn  before  masters  extraordinary — provided  the  facts  can  be  verified  by 
any  witness  uen  before  the  conmiissioners,  as  frequently  is  the  case. 

,    43.  No. 

44.  In  most  cases  I  think  it  would. 

45.  It  requires  a  great  deal  of  patience  in  a  commissioner  to  listen  to  the  creditors'  state- 
ments, and  that  is  one  of  the  reasons  why  I  consider  business  noiore  effectuaUy  done  before 
country  commissioners,  than  before  such  a  tribunal  as  the  Insolvent  Court*  I  do  not  think 
the  opposition  of  the  bankrupt's  friends  would  weigh  much  in  the  scale. 

46.  It  is  principally  on  this  ground  that  I  do  not  think  it  desirable  to  dispense  with  the 
signatures  of  the  creditors,  as  in  many  cases  where  I  have  not  had  any  particular  reason 
for  questioning  the  truth  of  die  bankrupt's  disclosure,  there  have  been  great  frauds  and 
hyustice  in  contracting  the  debts. 

47.  I  am  not  aware  of  any  particular  class  of  cases  that  would  render  it  advisable. 

4d.  I  cannot  suggest  any  material  alteration,  but  I  think  the  peculiar  form  of  signature 
required  at  the  Bankrupt  Office  unnecessary  and  vexatious ;  as,  for  instance,  if  the  name  of  a 
firm  be  signed  instead  of  ^*  for  self  and  partner,"  although  the  affidavit  states  the  signature 
to  be  that  of  the  creditor.  I  have  been  frequently  obliged  to  send  certificates  to  Ireland  and 
Seotland  for  the  purpose  of  being  re-signed,  in  consequence  of  the  rejection  of  similar  signa- 
tures as  improper  at  the  Bankrupt  Office ;  and  as  in  several  of  the  eases  a  long  time  had 
eleipsed,  and  as  in  some  cases  the  parties  had  died^  great  additional  expense  was  entailed 
upon  the  bankrupts. 

49.  I  have  known  instances  where  the  want  of  such  power  has  been  regretted  lly  the 
creditors,  but  I  question  the  propriety  of  investing  the  commissioners  witn  such  power. 
My  observations  to  the  creditors  on  such  occasions  has  generally  been,  that  the  withholdin^r 
the  bankrupt's  certificate  was  in  their  discretion — and  I  should  be  sorry  to  see  them  deprivea 
of  that  discretionary  power,  as  it  is  the  best  mode  of  punishment. 
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Returns  to  the 
Questions  oirou- 
lated  by  the  Com- 
missioners. 

H.  Lavrrence,  Bsq. 
Liverpool  List 


50.  There  are  cases  in  which  I  conceive  that  a  trust-deed  may  be  beneficially  resorted  .. 
particularly  when  all  the  creditors  reside  on  the  spot,  or  when  they  can  trust  the  bankrupt  to 
wind  up  the  concern — and  when  they  can  get  any  additional  security  by  guarantee ;  but  where. 
the  creditors  reside  at  a  distance,  the  tpust-deeds  generally  fall  throu|:h,  and  very  frequently 
after  a  great  waste  of  property ;  the  bankrupt  fails  to  comply  with  his  undertakings,  and  the 
whole  ends  in  a  bankruptcy. 

51.  I  think  trust-deeds  were  more  resorted  to  three  or  four  years  ago  than  at  present,  as 
I  believe  that  the  creditors  afterwards  found  that  the  debtor,  in  many  instances,  might  have 
paid  a  better  composition. 

55.  I  am  decidedly  of  opinion  that  the  expenses  of  every  commission  should  as  for  as 
posnUe  be  paid  out  of  the  estate. 

56.  As  my  practice  has  been  confined  to  the  country,  I  have  had  no  experience  in  reqpect 
to  official  assignees, 

57.  I  have  never  lost  more  than  20/.  or  30/.,  which  was  by  the  failure  of  a  bank.  I  have 
acted  as  quorum  commissioner  at  Liverpool  since  the  year  1808. 

58.  As  my  experience  is  confined  to  Liverpool,  I  cannot  speak  of  other  places ;  but  I  can 
safely  say,  tnat  the  uncertainty  supposed  to  attend  these  tribunals,  both  as  to  law  and  practice, 
does  not  in  fact  exist ;  and  the  strongest  proof  of  it  is,  that  notwithstanding  the  importance  pf 
many  of  the  estates,  and  the  numerous  commercial  questions  brought  before  U8»  there  have 
been  fewer  cases  sent  up  to  a  Court  of  Appeal  from  Liverpool  than  from  any  list  of.  import- 
ance. There  is  no  difficulty  in  getting  access  to  the  proceedings  when  the  applicant  is 
entitled  to  it.  We  have  had  very  few  losses  by  failure  of  assignees,  or  banks  where  the  funds 
were  deposited.  The  assignees,  generally  speaking,  are  quite  sufficiently  alive  to  their  own 
interests,  and  though  there  may  be  ffreat  intervals  between  the  dividends,  it  is  owing 
amongst  other  things  to  the  difficulty  of  getting  property  from  abroad,  and  from  the  funds 
being  frequently  derived  from  other  banluiipt  estates.  The  only  cause  of  complaint  I  am 
aware  of,  is  the  difficulty  of  enforcing  audits  in  estates  of  minor  importance,  although  the 
Commissioners  invariably  give  up  their  fees  when  there  are  no  funds  ;  and  I  think  it  very 
desirable  that  whenever  the  assignees  elected  do  not  advertise  audits  as  directed,  the  Com* 
missioners  should  have  the  power  of  appointing  an  official  assignee,  with  a  certain  per 
centage  as  remuneration.  Generally  speaking,  I  think  the  assignees  elected  by  the  creditors 
much  more  efficient  than  official  assignees  would  be.  The  costs  of  country  fiats  are  mudi 
exaggerated,  as  the  expense,  since  the  abolition  of  the  third  meeting,  and  assignments, 
bargains,  and  sales,  &c.,  has  been  reduced  from  about  75/,  or  85/.  to  about  46/.  or  48/.>  up 
to  the  choice  of  assignees  in  ordinary  commissions. 

60.  In  answering  the  queries  submitted  to  me,  I  have  confined  myself  to  such  pmnts  as 
have  fallen  within  my  observation,  and  have  considerable  difficulty  in  answering  what  is  a 
matter  of  speculation.  I  think,  however,  that  one  judge  in  bankruptcy  would  be  a  great  deal 
better  than  three. 

61.  There  are  many  things  which  might  be  advantageously  transferred  to  local  judges — 
but  what  mi^ht  be  very  desirable  in  some  places  would  be  no  rule  for  others.  I  do  not  think 
that  the  bankruptcy  business  of  any  importance  can  be  safely  or  advantageously  conducted 
anywhere  except  on  the  spot  In  Liverpool  and  in  Manchester  there  may  be  sufficient 
employment  for  a  local  resident  judge  or  judges ;  there  are  a  few  other  places  of  similar 
importance.  I  do  not  think  that  there  are  more  than  six  or  eight  places  of  sufficient  im- 
portance to  employ  local  judges ;  but  I  am  perfectly  sure,  that  even  places  of  Uttle  imports 
ance  would  be  great  sufferers  if  their  business  was  to  be  transacted  at  any  distance. 

62.  I  am  convinced  that  the  bankrupt  laws  never  can  be  advantageously  coiulucted  by 
circuits.  Expedition  is  requisite  in  every  case ;  and  the  uncertainty  as  to  when  I  may  be 
fully  employed,  and  when  comparatively  idle,  is  the  principal  complaint  I  have  to  make  of 
my  residence  as  a  local  barrister.  In  1826,  I  opened  65  commissions;  in  1828, 1  opened 
only  16;  and  yet  my  residence  on  the  spot  has  been  so  tat  necessary,  that  I  have  notbeen 
able  during  a  period  of  30  years,  to  absent  myself  for  more  than  a  month  togethw,  and 
that  very  seldom.  In  consequence  of  persons  leaving  the  country  suddenly,  very  material 
examinations  are  frequently  necessary  at  a  very  short  notice ;  and  in  case  of  a  curcuit  com- 
missioner, the  evidence  never  could  be  obtained ;  the  length  of  time  requisite  for  any  one 

1>lace  could  not  be  known  before-hand,  and  the  convenience  of  the  creditors,  which  is  always 
ooked  to  by  us,  would  be  entirely  sacrificed  to  that  of  the  judges. 

• 

63.  I  certainly  do  not  approve  of  either  the  plan  of  centralization  or  of  travelling  Com- 
missioners. As  to  the  constitution  of  the  Courts  of  Appeal,  my  experience  is  not  such  as  to 
make  my  opinion  of  any  value.  I  am  convinced  that  the  business,  to  be  satisfactory  to  the 
creditors,  must  be  conducted  on  the  spot.  In  places  of  importance  it  may  probaUy  be 
desirable  to  appoint  persons  who  shall  confine  their  practice  to  their  judicial  eiiiplo3^ent. 
I  do  not  think  that  that  can  be  done  with  advantage  in  smaller  places,  and  yet  i  believe  it 
must  be  admitted  that  the  abuses  complained  of  vrill.be  found  to  exist  principally  in  smaller 
places.  The  difficulty  may  probably  be  obviated  by  making  districts*  over  which  com- 
missioners may  be  appointed  not  muung  regular  circuits,  but  making  appointments  to  suit 
their  own  and  the  creditors*  convenience ;  out  in  such  case,  a  more  liberal  scale  of  travelling 
expenses  than  the  present  one  must  be  adopted.  One  point  I  would  wish  to  suj^gest,  as  very 
necessary  to  be  altered ;  that  is,  confining  the  2nd  meeting  to  the  42nd  day.  If  the  appoint- 
ment was  to  be  discretionary  between  the  42nd  and  48th  inclusive,  the  last  examinations 
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would  not  interfere  with  each  other*    Our  practice  is  to  gi?e  two  hours  to  a  meeting;  when  Rfitums  to  the 

requisite,  I  have  had  three  and  four  (and  I  oelieve  once  five)  meetings  in  the  same  Gazette^  QuettkMis  eircu- 

some  of  which  were  attended  by  creditors  from  a  distance ;   and  in  consequence  of  the  '**^  ^^  *^^  (km- 

necessity  of  fixing  the  meeting  on  the  42nd  day,  have  been  obliged  to  hurry  the  business  °^'*^^^"^"* 

through,  more  than  was  either  creditable  to  myself  or  desirable  to  the  creditors— or  else  to  H.  Lawrence,  Biq. 

adjourn,  and  thereby  increase  the  expense  of  the  commission.  Liverpool  List.  , 


L.  J.  VENABLES,  Esq.,  Barrister  at  Law. — Ltverpool. 

1,2.  I  think  that  one  court  for  the  administration  of  the  laws  relating  to  insolvents  and  bank-  L.  J.  Venablet,  Esq. 
rupts  will  be  advantageous  to  the  public — and  that  both  should  be  under  the  control  of  one  Liverpool  List. 
SUPERIOR  court ;  which  should  have  the  power  of  adjudicating  on  all  questions  relating  to 
bankruptcy  and  insolvency,  by  way  of  appeal  or  otherwise,  from  the  inferior  tribunals ;  and 
that  one  code  of  law  should  be  applied  in  both  cases. 

3.  I  think  that  the  law,  as  at  present  administered  in  bankruptcy,  is  preferable  in  many 
parts  to  that  in  the  Insolvent  Cour/— being  more  efficient,  and  havmg  more  and  extensive 
powers. 

4.  I  have  had  very  extensive  practice  for  the.  last  14  years  in  the  Courts  for  the  Relief 
of  Insolvent  Debtors,  m  Lancashire  and  Cheshire^  as  counsel  before  the  Commissioners. 

5.  6.  I  have  known  many  cases  where  the  estate  has  been  considerable,  where  a  better  divi- 
dend would  have  been  made  in  bankruptcy  than  in  the  Insolvent  Court,  arising  from  the 
greater  power  vested,  under  the  Bankrupt  Law,  in  Commissioners  and  Assignees ;  but  I 
never  knew  an^  case  where  a  better  dividend  would  have  been  obtained  in  the  Insolvent  Court 
The  expenses  in  bankruptcy  are  certainly  greater  than  in  the  Insolvent  Court 

7*  I  believe  that  in  many  cases,  I  may  say  in  most  cases,  the  property  of  an  Insolvent 
Debtor  has  been  made  away  with  and  diminished,  between  the  time  of  his  going  to  prison 
and  the  time  of  his  petitionmg  the  Insolvent  Court  for  his  discharge. 

8.  The  property  of  a  bankrupt  has  also  been  made  away  with  between  the  time  of  his  com- 
mitting an  act  of  bankruptcy  and  the  adjudication,  but  it  is  generally  secured  or  discovered  at 
last,  tefore  he  has  passed  his  final  examination,  by  the  Commissioners  or  Assignees. 

9.  I  think  it  would  be'  advisable  to  define  more  particularly  the  present  acts  of  bankruptcy, 
and  perhaps  add  some  new  ones ;  but  I  am  not  prepared  to  suggest  any,  except  to  pemut  an 
insolvent  trader  to  make  a  more  speedy  act  than  by  the  advertisement  in  the  ''  Gazette"  of 
his  insolvency ;  but  I  think  a  trader  ought  not  to  be  allowed  to  be  examined  as  to  his  act  of 
bankruptcy  either  before  or  after  adjudication. 

I  think  the  law  abolishing  arrest  has  had  the  efiect  of  enabling  fraudulent  debtors  to  abscond 
from  their  creditors,  before  a  judge's  order  to  arrest  can  be  obtained  for  that  purpose. 

12.  Traders  in  embarrassed  circumstances  certainly  do  become  bankrupt  with  their  ovm 
consent,  but  not  generally.  It  would  be  veiy  advantageous  to  the  creditors  of  such  persons 
and  to  themsehes,  if  some  efficient  cessio  bonorum  could  be  devised,  so  that  the  estate  of 
such  traders  could  be  divided  fairly,  and  securely  relieved  from  further  liability  to  his 
creditors. 

13, 14,  15. 1  think  that  some  difference  should  be  made  between  a  debtor  who  has  funds  and 
one  who  has  none,  under  a  cessio  bonorum  as  to  the  time  or  extent  of  benefit  which  he  is  to 
derive  from  such  a  process,  and  that  a  debtor  should  be  more  severely  dealt  with  who  makes 
away  with  his  property,  and  then  makes  a  cessio  bonorum,  than  he  who  surrenders  all  in  due 
time,  to  make  a  dividend. 

16.  I  think  that  a  judgment  creditor  should  have  the  power  to  take  the  person  of  his  debtor 
in  execution.  If  under  a  fi./a.  he  cannot  levy  the  amount  of  his  debt  and  costs  without  an 
order  from  a  judge,  and  keep  him  for  a  time  till  discharged  by  order  of  some  superior  court 
on  petition. 

17.  Such  proceedings  may  lead  to  the  discovery  of  property  not  available  under  a^./o.  levy* 

18.  I  am  convinced  that  such  knowledge  of  imprisonment  often  induces  a  man  to  pay  a 
debt  when  demanded. 

19.  I  have  answered  this  in  the  last 

20.  21.  I  think  that  Courts  of  Request  are  mischievous  in  their  operations;  making  parties 
witnesses  in  their  own  causes,  encoura^ng  perjury,  and  totally  impeding  the  objects  for  which 
they  were  constituted;  and  that  they  should  be  abolished. 

22.  I  cannot  answer  this  question,  except  that  I  have  heard,  and  believe  that  the  process  is 
so  evaded. 

23.  I  think  it  would  be  very  well,  if  it  was  practicable,  that  a  debtor  should  be  examined  in 
ALL  cases  as  to  his  property,  under  a  threat  of  imprisonment ;  but  I  think  it  would  lead  to 
perjury  and  concealment,  as  is  now  the  case  in  the  Insolvent  Court 

24.  I  think  that  the  debtor  should,  as  now  in  the  Insolvent  Court,  if  examined,  be  brought 
up  on  his  otvn  petition,  and  discover  his  estate. 

25.  I  am  not  aware  of  any  benefit  resulting  to  creditors  from  the  abolition  of  arrest 
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Returns  to  the  26>  27.  I  think  it  has  been  so  far  beneficial  to  debtors,  as  to  make  thekn  to  cheat  their  cre- 

QuettioBfl  dreo-  ditors,  and  to  set  them  at  defiance,  particularly  if  they  have  no  friends.     But  I  am  not  sufii- 

lated  by  the  Com-  ciently  acquainted  with  these  matters  to  give  any  decisive  opinions ;  my  knowledge  being  only 

■  _  founded  on  experience  as  counsel  in  various  causes,  and  from  learning  from  creditors  themselves. 

L.  J.  Venabke,  Esq.  28.  I  think  it  essential  that  any  Judge  or  Commissioner  in  any  Court  of  Bankruptcy  should 

Liverpool  List  haye  full  power  to  enforce  his  orders,  and  to  repress  contempt  in  his  court  daring  his  sitting, 
by  imprisonment,  or  a  moderate  fine. 

29,  SO.  I  think  the  Lord  Chancellor  ought,  as  at  present,  to  have  the  authority  to  issue 
fiats,  and  to  have  the  control  of  the  Court  of  Appeal,  and  of  the  Commissioners  acting  in  the 
execution  of  the  fiats.  If  the  fiats  originated  wim  the  Judge  or  Conmiissioner  abuses  and  errors 
would  arise  in  the  issuing  and  working  of  fiats. 

31.  I  think  that  the  Lord  Chancellor  should  have  the  effectual  jurisdiction  in  bankruptcy; 
and  that  the  duties  and  powers  of  the  Court  of  Appeal  of  Commissioners  should  be  and  remam 
as  at  present 

32.  I  do  not  see  any  advantage  in  requiring  an  appellant  to  give  such  security;  the  order 
or  judgment  appealed  against,  if  confinned,  is  sufficient 

33.  34.  A  trader  must  be  supposed  to  foresee  the  consequences  of  his  own  acts ;  and  if  he 
commits  an  act  of  bankruptcy,  must  know  that  he  will  be  liable  to  a  fiat;  but  if  he  has  a  notice 
that  he  may  be  allowed  to  cUspute  the  fiat  before  it  is  issued,  he  will  have  an  opportunity  of 
ali^ating  and  making  away  with  his  property,  and  the  proceedings  will  be  cumbered  with  rules 
and  motions,  so  that  a  considerable  time  may  elapse  before  the  fiat  is  idtimately  issued,  and  the 
mischief,  which  may  be  avoided  by  a  quick  and  expeditious  seizure  of  his  property,  increased, 
besides  the  trouble,  and  expense  and  uncertainty  in  such  matters,  arising  &om  contradictory 
affidavits. 

35.  1  am  aware  that  this  evil  has  occurred ;  and  I  think  that  after  a  fiat  has  been  worked 
for  a  limited  time,  say  two  years,  no  person  should  be  permitted  to  dispute  the  same,  or  to  call 
in  question  the  acts  of  the  assignees  under  such  fiat. 

36.  I  think  that  after  a  limited  time  the  adjudication  should  be ^no/ and  conclusive  against 
ALL  persons. 

37.  I  would  not  confine  the  limitation  to  the  bankrupt  only,  but  to  all  persons  and  in  all 
cases,  in  order  to  give  due  protection  to  assignees. 

38.  I  would  NOT  alter  the  law  as  it  stands  at  present,  with  respect  to  giving  notice  to  dis- 
pute the  different  matters  establishing  the  title  of  the  assignees— except  by  making  the  pro- 
ceedings conclusive  evidence  of  such  matters  after  a  limited  time. 

39.  40.  I  think  that  ereditws  ought  to  have  s^me  claim  as  to  the  allowaiwe  of  the  bank- 
rupt's certificate ;  but  I  think  that  the  Commisaoners  should  have  the  power  in  some  cases 
to  grant  the  same,  subject  to  the  control  of  the  Lord  Chancellor  or  Court  of  AppeaL 

41.  Very  often  indeed. 

42.  By  giving  the  Commissioners  the  powers  mentioned  in  the  answer  to  40. 

43.  Any  creditor  having  reason  to  complain,  might  petition  the  court  agaiittt  the  allowance 
of  the  certificate,  as  at  present. 

44.  45.  I  think  that,  generally,  creditors  are  very  well  inclined  to  give  a  certificate,  firom 
the  solicitation  of  friends  of  the  bankrupt,  and  often  from  compassion ;  and  that  the  certificate 
would  be  obtained  without  much  difficulty  in  most  cases,  as  at  present    ^ 

46.  I  think  that  the  conduct  of  the  bankrupt  in  both  these  matters  is  properly  under  the 
view  of  the  creditors  who  have  tnuted  hioL 

47,  48.  I  think  that  in  all  cases  a  certificate  should  be  withheld  until  after  the  audit  meet- 
ing, and  that  at  that  meeting  the  certificate  should  be  appUed  for  by  the  bankrupt,  and  any 
objections  should  then  be  urged  by  creditors  to  the  Commissioners  against  its  allowance, 

49.  I  think  that  a  Jud^e  or  a  Commissioner,  sitting  under  a  fiat,  should  have  discretionary 
powers  to  punish  a  fraudulent  bankrupt  for  misconduct,  by  imprisonment  for  a  limited  time. 

50,  51.  I  think  that  the  administration  of  effects  under  a  trust-deed  is  bad;  fraudulent 
preferences  are  created ;  no  power  to  recover  property  fraudulently  taken  exists — and  the 
expenses  are  great,  in  solicitors'  and  accountants'  charges.  I  do  not  think  they  are  viewed 
with  any  great  favour  by  creditors. 

52,  53.  The  expense  of  prosecuting  a  fiat  in  bankruptcy  in  ordinary  cases  in  Liverpool, 
up  to  and  including  the  choice  of  assignees,  and  enrolling  that  document,  does  not  exceed  452. 
'Diere  are  many  trust-deeds  which  are  more  expensive  and  not  so  efficient  If  trust-deeds 
could  be  placed  under  the  control  of  the  Court  of  Appeal  they  would  then  assume  a  more 
favourable  character. 

54,  55.  I  cannot  answer  this  question.  I  think  a  per  centage  is  in  all  cases  an  improper  mode 
of  charge  or  remuneration.  There  are  in  Liverpool  a  class  of  persons,  calUne  themselves 
accountants,  who  get  into  every  bankrupt  estate,  and  charge  most  exorbitantly.  1  think  that 
the  appointment  of  official  assignees,  with  a  fixed  salary,  would  be  of  great  advantage. 

56.  I  think  that  such  official  assignees  should  not  be  liable  to  any  action,  as  being  ofiioers 
of  the  superior  Court  of  Appeal. 

57>  59.  My  experience  in  bankrupts'  estates  arises  ftt>m  having  been  an  acting  Commissioner 
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of  Baukruptcy  in  Liverpool  for  the  last  thirty-seoen  years;  and  I  am  convinced  that  the  laws  R^urns  to  the 
have  been,  during  that  timet  well  and  properly  administered  in  the  county.     Before  the.form-  Questions  eircu- 
ation  of  lists  in  the  county  I  attended  as  counsel  on  various  occasions  at  Manchester,  Ches-  **^«".hy  theCk>iii- 
ter,  and  Gloucester ;  and  1  cannot  find  any  fault  with  the  administration  of  the  law  at  those  °^^^^^°^** 
places,  as  far  as  came  under  my  observation.     The  cases  I  have  stated,  in  answer  to  No.  53.  L.  J.  Venablei^Bsif 
There  is  no  difficulty  about  the  proceedings.    The  sittings  are,  on  an  average,  about  two  Liverpool   ist. 
hours  each,  and  the  audit  and  dividends  are  generally  mside  within  the  six  months ;  and  1 
believe  all  creditors  are  perfectly  satisfied  with  the  matter  and  manner  in  which  fiats  are 
conducted  here. 

60.  I  think  that  the  Courts  of  Review  and  Insolvency  may  be  consolidated,  and  form  one 
efficient  Court  of  Appeal;  but  I  do  not  think  that  any  number  of  JxmoKS, stationed  as  mentioned, 
would  be  enabled  to  transact  the  business  in  the  country,  unless  one  were  placed  in  every  place , 
for  each  Ust,  as  at  present  established.  I  think  that  the  court  in  London  should  have  all 
power,  subject  to  the  control  of  the  Lord  Chancellor;  but  as  I  never  had  any  practice  in  the 
Court  of  Review,  or  before  the  Lord  Chancellor,  I  cannot  venture  to  hazard  an  opinion  on 
the  effect  of  the  measures  inquired  after,  vehich  appear  to  me  to  be  matters  of  detail  more  fit 
to  be  determined  by  others,  who  are  more  competent  than  I  think  myself,  to  mature  and  con- 
sider them ;  but  I  cauBot  help  thinking  that  the  machinery  of  appeal  here  mentioned  is  much 
too  complicated  to  work  well. 

61.  I  think  that  the  matters  mentioned  in  61  may  be  advantageously  prosecuted  befQre 
Commissioners  in  the  country,  subject  to  the  control  of  the  superior  court. 

62.  I  do  not  think  that  circuits  will  be  practicable  for  the  working  of  fiats,  or  that  any 
judge  attending  occasicmally  could  transact  the  business  of  bankruptcy  in  the  country.  The 
proof  of  debts,  and  the  examination  of  bankrupts  and  other  persons  under  fiats,  require  constant 
and  immediate  attendance,  which  could  not  be  attained  by  the  periodical  visits  of  a  judge. 

63.  I  think  that  the  insolvent  circuits  occur  too  frequently;  they  are  certainly  not  nbces- 
OB88ART  for  the  relief  of  debtors  really  requiring  the  assistance  of  a  Commissioner,  to  obtain 
their  discharge,  particularly  since  the  power  of  admitting  persons  petitioning  the  court  to 
bail.  Two-thirds  of  the  persons  in  gaol  at  the  holding  of  an  Insolvent  Court,  are  in  prison 
(U  their  own  motion,  or  by  their  ovm  contrivance,  to  get  rid  of  their  debts.  Often,  very  often, 
9re  fraudulent  and  false  debts  manufactured  with  a  detaining  creditor,  and  collusive  arrests 
supported  by  perjury,  having  secured  their  property  before  they  go  to  gaol,  and  coming  up  to 
be  heard  with  their  discharge  from  their  detaining  creditor  in  their  pockets.  I  would  suggest 
that  theremovalof  a  Commissioner  should,  in  every  case,  be  a  sentence  in  execution,  and  that 
a  debtor,  ajier  such  removal,  should  be  strictly  confined,  for  the  period  of  removal,  within  the 
walls  of  the  prison.  I  have  answered  the  queries  to  the  best  of  my  judgment,  well  aware 
that  in  so  doing  I  may  have  taken  an  erroneous  view  of  a  subject  embracing  many  difficulties, 
and  matters  beyond  my  power  of  solving. 


ROBERT  BRANDT,  Esq^  Barrister  at  Law.— Manchester. 

I.  I  think  it  preferable  that  these  courts  should  be  distinct,  as  at  present      The  Court  for  Robert  Brand^Esq. 
Insolvent  Debtors  may  be  held  at  stated  distant  intervals,  whilst  that  for  bankruptcy  should  Manchester  List. 
ever  be  ready  to  sit. 

10.  I  do  not  think  itslesirable  that  a  trader  should  be  e^mined  before  adjudication,  as  to 
an  act  of  bankruptcy  conmiitted  by  him.  It  would. give  him  too  much  power  to  mislead  the 
petitioning  creditor,  either  one  way  or  the  other,  according  as  he  was  desirous,  or  the  contrary, 
of  being  made  a  bankrupt.  After  adjudication  I  see  no  objection ;  an  act  of  bankruptcy 
being  now  little  regarded  as  a  criminal  act. 

I I.  This  statute  gives  a  preference  to  parties  obtaining  an  execution,  which  may^be  much 
abused. 

12.  Traders  become  bankrupts  by  their  own  consent  in  very  many — perhaps  even  in  a 
majority  of  cases. 

13.  The  expediency  of  such  a  power  would  depend  very  much  on  the  mode,  and  the  instruc- 
tions under  which  it  would  be  effected.  Without  the  utmost  caution  (and  I  should  doubt  in 
every  case),  it  would  afford  the  means  of  fraud  and  undue  preference. 

14.  I  think  not. 

15.  I  think  not 

18.  I  think  such  knowledge  has  great  influence. 

20.  As  far  as  my  experience  extends,  such  courts  are  beneficial.  Many  small  debts  are 
recovered  which  would  otherwise  be  lost,  or  would  occasion  the  ruin  of  the  defendants  by 
their  recovery ;  and  this  at  a  very  little  cost  or  pressure  to  defendants,  when  a  discretion  is 
given  to  the  Judge  to  direct  the  mode  and  amounts  of  payments  by  instalments. 

21.  I  think  the  power  of  imprisonment  adds  considerably  to  the  enforcement  of  payment 
but  I  think  many  debts  would  be  recovered  though  such  power  did  not  exist. 

22.  This  is  not  according  to  my  experience. 

23.  I  think  some  such  power  would  be  desirable. 
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Retuhis   to   the  24.  I  think  the  debtor  should  be  the  petitioner. 

SSd*bTtt^C^ii-         ^-  ^'^^^^  ^^^^^  ^^^^  *^^  necessity  of  such  power. 

missioners;  29.  I  think  there  should  be  a  check  of  some  kind  in  taking  out  fiats,  to  prevent  their  being 

^  ^   ^  ~"^  _  „       used  as  instruments  of  extortion. 

Robert Brand^E^q.       ^^    •*  t.«      «  ,   .       .  ,    ,  1       . 

Mandiester  list.  30.  If  expense  would  be  thus  saved,  it  might  be  more  advantageous, 

31.  I  think  the  power* of  Commissioners  sufficient  at  present,  and  that  there  should  be  a 
Court  of  Appeal. 

32.  I  think  so.  ' 

33.  This  is  oppressive  in  theory,  but  is  not  found  so  in  practice,  in  the  majority  of  cases. 
But  I  do  not  doubt  there  have  been  individual  cases  of  great  hardship. 

34.  I  think  the  bankrupt  should  not  have  notice  of  the  intended  proceeding ;  but  I  think 
it  would  be  an  improvement  on  the  present  practice  to  allow  the  traoer  to  show  cause  against 
the  adjudication. — But  I  am  inclined  to  think  it  would  be  right  in  all  cases  to  seize  the  pro- 
perty in  the  first  instance.  The  trader's  credit  would  be  just  as  much  injured  by  a  rule  to 
show  cause  as  by  a  seizure— and  therefore  the  safety  of  the  creditors  requires  a  s^ure. 

35.  I  think  there  should  be  a  close  restriction  of  time  in  both  these  cases. 

36.  I  think  there  is  a  great  objection;  a  third  party  ought  not  to  be  prejudiced  by  any 
such  separate  arrangement. 

37.  This  is  reasonable. 

38.  I  think  this  would  be  scarcely  just;  thero  might  be  several  reasons  why  a  claim  could 
not  be  immediately  prosecuted. 

39.  I  think  the  rights  and  duties  of  creditors  in  granting  or  withholding  their  signatures  are 
often  misunderstood  by  them,  and  sometimes  abused  by  them ;  but  I  think  it  of  great  import- 
ance that  the  assent  of  the  creditors  to  a  bankrupt  gaining  a  certificate,  whereby  ne  is  enabled 
to  gain  a  new  credit,  should  in  some  manner  be  requisite.  And  nofwithstandrng  the  present 
objections,  I  cannot  propose,  with  much  confidence,  a  better  nuxle  than  the  present 

40.  The  certificate  of  the  Commissioners,  as  to  conformity,  ought  not  to  depend,  and 
does  not  depend,  on  the  consent  of  the  creditors.  The  bankrupt*s  conformity  is  judged  of  by 
the  proceedings,  but  the  certificate  of  the  requisite  niunber  of  creditors  having  signed  cannot, 
of  course,  be  made  until  such  number  have  signed.  And  I  think  that  mere  conformity  to  the 
Bankrupt  Laws  ought  not  to  give  a  trader  such  advantages  as  a  certificate  now  confers. 

43.  As  the  law  now  stands,  the  Commissioners  seem  to  have  no  discretion  in  granting  or 
withholding  their  certificate. 

46.  I  think  such  conduct  may  reasonably  form  a  part  of  the  consideration,  in  granting  the 
certificate  by  the  creditors. 

47.  By  no  means.  I  do  not  think  the  certificate  should  depend  on  the  amount  of  the 
assets— excepting  so  far  as  they  may  tend  to  show  misconduct  in  the  bankrupt 

48.  I  would  suggest,  but  very  diffidently,  that  the  whole  power  of  granting  the  certificate 
should  be  left  to  the  Commissioners,  after  hearing  the  votes  and  sentiments  of  the  creditors 
expressed  at  a  meeting  called  /or  the  purpose,  at  a  reasonable  interval  after  the  bankrupt's 
last  examination. 

49.  I  think  such  a  power  would  be  advantageous. 

50.  A  fiat. 

51.  I  think  trust-deeds  are  frequently  resorted  to^  to  avoid  the  disgrace  of  going  through  the 
*  Gazette — and  in  many  cases  because  solicitors  are  better  paid  under  trust-deeds  than  under  fiats. 

52.  I  think  not. 

53.  I  think  the  Court  of  Bankruptcy  should  not  recognise  trust-deeds. 

54.  A  per  centage  seems  more  reasonable. 

55.  Out  of  each  estate. 


W.  S.  BURNSIDE,  Esq.,  Barrister  at  Law.— Nottingham. 

W.S.Bumiide.Efq.  1.  Although  I  have  no  practical  knowledge  of  the  proceedings  in  the  Insolvent  Debtow' 
Notttn^bam  List  Court,  I  think  that  this  Court  and  the  Court  of  Bankruptcy  might  advantageously  be  united, 
by  assim'dating  the  provisions  of  one  Court  to  the  other.  Because  persons  resorting  to  the 
Insolvents'  Court,  for  relief,  are  considered  to  be  under  that  operation  in  a  criminal  hght,  on 
account  of  the  previous  imprisonment  Bankruptcy  not  requiring  in^sonment  is  afevour- 
able  distinction. 

2.  The  same  system  of  law  would  advantageously  administer  both  bankrupts'  and  insolvents' 
estates,  if  local  arrangements  are  adapted  and  applied  to  that  object  under  proper  modi- 
fications. 

3.  A  modification  of  both,  so  that  bankrupts*  estetesand  insolvents'  should,  without  delay, 
be  taken  possession  of^  and  sold  by  an  efficient  officer. 
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4.  No  practical  knowledge  of  the  proceedings  in  the  Insolvent  Debtors'  Court.  Relumi  to  tli« 

5.  I  cannot  point  out  any  particular  case.  SS?"he^^m. 

6.  I  never  heard  of  any ;  but  in  bankruptcy^  dividends  are  made  earlier  and  with  greater  miasioners. 

^^^rj      1-       J  ,       ,  W.S.Bunwide.Esq. 

7.  1  nave  heard  so — but  have  no  knowledge.  Nottingham  Liit 

8.  In  how  many  cases  I  cannot  say — ^but  it  must  occasionally  occur. 

9.  It  should  seem  worthy  of  consideration  whether  the  voluntary  giving  of  a  warrant  of  at- 
torney to  a  creditor,  should  not  be  added  as  an  act  of  bankruptcy. 

10.  If  examined  before  adjudication  it  might  give  an  opportunity  of  fradulently  removing 
property.  These  are  serious  objections  to  such  examinations  in  either  case,  as  tending  to 
the  injury  and  prejudice  of  creditors. 

11.  Since  the  passing  of  this  Act  I  am  not  acquainted  with  any  case  in  point. 

12.  I  believe  this  to  be  the  case  occasionally. 

13.  I  think  this  would  be  extremely  desirable,  if  it  could  be  accomplished  for  the  equal 
benefit  of  creditors. 

14.  The  party  seeking  such  relief  should  be  subject  to  rigid  scrutiny,  and  duress  in  case 
of  fraud. 

15.  If  they  have  property  to  surrender. 

16.  I  think  not 

1 7.  In  certain  instances  something  might  be  obtained  from  the  friends  of  the  debtor. 

18.  Generally  speaking  I  think  it  must. 

19.  I  believe  it  to  have  such  a  tendency. 

20.  21,  &  22.  In  this  part  of  the  country  (Nottingham)  Courts  of  Request  are  not  suflS- 
ciently  in  operation  to  admit  of  a  decisive  answer. 

23.  If  there  is  good  evidence  that  property  is  concealed,  it  would  be  right  to  bring  a  debtor 
up  in  a  summary  way  before  a  proper  tribunal  for  disclosure,  and  imprison  him  until  he 
answered  satisfactorily,  or  satisfied  the  judgment. 

25.  In  the.  absense  of  experience,  I  consider  it  detrimental  to  creditors. 

26.  Beneficial. 

27.  From  intercourse  with  professional  and  mercantile  men. 

28.  Certainly. 

29.  I  think  proceedings  of  so  serious  a  nature  should  emanate  in  some  way  from  the 
highest  authority ;  or,  if  thought  otherwise,  proceedings  might  be  adopted  before  a  judge 
or  local  commissioners,  upon  the  creditor's  affidavit  and  recognisance  taken  in  lieu  of  the 
present  bond. 

30.  None  except  the  saving  expense. 

31.  This  would  be  dangerous  and  unsatisfactory.  There  should  be  an  appellant  juris- 
diction. 

32.  It  would  be  desirable  for  the  performance  of  the  judgment,  and  for  costs,  if  the  Court 
so  ordered. 

33.  I  have  no  objection  to  this  state  of  the  law.  I  never  knew  a  party  declared  bankrupt 
in  a  solvent  state ;  nor  in  twenty  years'  experience  have  I  ever  known  a  commission  super- 
seded, or  a  fiat  annulled,  from  incorrect  or  improper  adjudication. 

34.  Answered  by  33. 

35.  I  think  the  action  should  be  brought  in  a  limited  time,  in  either  case,  before  the 
period  prescribed  for  declaring  the  dividend. 

36.  Conclusive  in  all  cases,  if  the  bankrupt  do  not  appeal  against  it  in  a  short  given  period. 

37.  All  cases,  if  not  appealed  against  in  a  short  time. 

38.  In  all  cases  the  adjudication  should  be  final,  and  no  other  proof  should  be  required, 
unless  actions  are  brought,  or  suits  commenced,  in  a  short  given  time. 

39.  The  required  number  of  signatures  is  too  great.  I  have  seen  it  bear  hard  upon  the 
bankrupt,  who  is  at  the  time  divested  of  all  his  property. 

•  40.  On  the  previous  consent  of  some  of  the  creditors. 

41.  I  suspect  it  may,  in  some  instances,  when  the  creditors  are  numerous  and  far  distant ; 
but  this  charge  does  not  come  under  the  eye  of  the  commissioners. 

42.  By  diminishing  the  number  of  the  signatures  of  the  creditors  required — and  in  the 
absence  of  fraud,  giving  him  his  certificate  at  the  expense  of  the  estate. 

43.  This  would  frequently  be  attended  with  vexation,  without  adequate  advantage. 
44  &  45.  It  is  difficult  to  say.     I  prefer  the  consent  of  creditors. 

46.  I  think  it  should  on  enumerated  specific  points,  fraud,  &c. 

47.  This  should  depend  on  the  conduct  of  the  bankrupt  before  and  during  his  examination ; 
if  it  be  determined  to  withhold  the  certificate  till  the  audit,  power  should  be  given  to  protect 
the  bankrupt  till  that  period. 
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9110  APSPNDIX^  FIRST  ^mF(»rr:«/€OMMI8SI0NBSS 

ioikt         48.  None,«wpt.asinawHnwBta^&4S. 
£SSr Sr        49.  Cert«nly. 

W£LBtinitMe,B«q.      51.  I  think  iNlt. 

IMM^^iMa  Li«t.        52.  No ;  but  often  from  the  smallness  of  the  eMrte,  «he  mmiU'Cf rsLmMmmttftOAni^ 
creditor's  debt^  or  the  ttot  lieiag^«>  trader. 

S3.'Adfta8e  orpromien  mig^htbe  uUrodoeed  to  compel  the  tnietee8  4o  «iv»l.tbe  4eed 
with  the  judge  or  local  comminionera — and  be  tubjatt  lo  tha^ordar^  thecaMt^artiie^aiit 
ministratKNi  of  the  effects. 

54.  The  fee  of  lOL  on  iasuing  fiaita  aeema  mobjaotkwiaijki    aowntty.iati  are  not  Kahhi  Id 
the  20/.  fee  on  chi»ce  of  asaigneas. 

55.  Out  of  «aeh  estate.    I&  the  eauatry  ^e  faave^ia  tfflUal.aaMgtiaaa. 

56.  I  think  not»  if  he  does  not  exceed  his  di^. 

57.  I  hare  iMt  mitfanaUy  aufimd  ky  fi^ilurea,  but  hanre ^hadlong  aifpeneooe  initlM fretting 
of  commissions  and  fiats  of  bankruptcy  in  the  country. 

J»&  Since  the  Act  >^  6  Geo.  IV.  c.  I6>  and  aubaaquant  cHs  Bo«r4n  ^ferrce,  I  tanre  bad 

reason  to  be  satisfied  with  the  administration  of  bankrupts*  estates  in  the  country.  .The'laar 
thereby  giving  a  firmer  constitution  to  the  local  court,  by  appointing  kaowa  peraooaiastxpiii- 
missioners,  and  giving  certainty  to  the  proceedings,  particularly  as  to  aiiditing  the  aasigneea* 
accounts,  declaring  dividends,  and  generally  curtailing  the  expeoaes. 

59.  None  besides  those  stated  in  this  document. 

60.  I  approve,  as  before  stated,  of  having  one  court  for  the  adminiatraiicn  of  the  laws 
relating  to  bankrupts  and  inscdvents ;  for  it  seems  an  anooMdy  that  the  preaant  iamra  anopower 

^iiimiiBiaiiaoars  of  bankrupts  to  daal  wkh  tlie.lar;{e'«atataa  #f  baakrupta>  and  odt-withitfae 
smaller  property  of  insolvents.  The  court  in  London  to  constat  <>f  judges,  beia^ga  cmtrtmt 
appeal  from  local  jurisdiction — and  final  appeal  to  the  Lord  Chancellor.  Commissfoners  ^duo 
in  London,  as  heretofore.  Country  fiats  to  be  eiBeeated  by  local  commiaaMvers  ineadi  cmmtj 
OT  district. 

62.  This  would  be  found  extremely  injurious  and  inconvenient  to  country  creditors,  imui' 
much  as  local  commissioners  are  frequently  summoned,  on  very  short' notice,  and  som^tiies 
on  the  instant,  to  open  fiats,  whereby  great  facility  is  afibrded  to  creditors. i»  iatiin  paaaes- 
sion  of  the  debtor*s  property.  I  do  not  think  that -any  of  the  btiainsas  of  aiiaatij  Aats  aayhl 
be  so  conveniently  and  beneficially  dispatched  by  the  suffgested  circuits,  as  <by  the^pMsant 
system  of  local  commiaaionera.  The  inquiry  into  the  debtor's  dealings  and  tranaacrioos 
'Ming  tsoodueted  before  jndmdoalakMwn  to  all  parties,  though  rigidly  and  temperate^,  is 
LbaUeve,  satis&ctmily^purauad. 


J.  C.  HALL,  Esq.,  Banister  at  Law.— NoTTiKGHitli. 

^^'.^^^"n**  L  I  think  ono Court,  for  both  purposes,  waald  be advaalaft^oaslo  tlae  psiMic   ■4ioaeiifiny 

ifoUuigham  List     ^jjat  the  system  of  law  in  each  Court  might  be  so  assimilated  as  to  beooaie  practicaUa  -aad 
^plain  for  operation. 

^  I  see  «a  reason  to^daitbt  the  pfobabiUty  #f  admiMsttraigtbe  ealalas  in^boththnai^i  caaaa> 
though  in  bankruptcy  cases  the  eatatas  night  be  heavier  than  «astoC<iiattais  ^f  inadTaa^ 
due  provisional  clauses  being  formed  so  as  to  define  the  duties  of  the  Jtt4ga  or  CommissiaBer. 

3.  Myopinionis'Certatnly  in  favour  of  the  system  puraaed  in  the  Court  of  Baaknqplnr 
with  a  modmcation  of  that  of  the  Insolvent  Debtors'  Ccoirt,  so  as  to  become  consiatent  inraacfa 
case.  The  system  of  bankruptcy  being  long  estaUished  in  practice,  and  most  extensive  in  tea 
provisions,  and  furnishing  a  greater  number  of  reported  cases  Untn  that  of  tba  Ias<dv«it 
Debtors*  Court,  it  seems  desirable  that  the  fiwmar  Court  abonU  be  prafeired  with  pow«*  as 
to  declarations  and  cases  of  inaolveaay  with .  respect  to  debtors  not  being  traders-— and  in 
all  cases  to  commitment  for  ^  fraud,  contempt  of  Commissioners,  orders,  or  suunomis,  or-no^ 
answering  interrogatories,  concealment  of  efi*ects,  &c. ;  and  .great  advantage  would  artae  to 
creditors,  in  consequence  of  courts  being  more  freouently  held  in  the  country.  The  InaMvettt 
Debtors*  Courts  there  are  only  held  on  circuks  haa  three  times  in  the  year. 

4.  Having  had  no  practice  in  the  Insolvent  Debtors*  Court,  my  knowledge  is  ODly^^f  a 
itOBtral  nature,  but  I  have  learaed  that  much  (UsaatisiadkNi  prevatkaa  to  aoatriviMoaa  aand 

frauds  of  debtors. 

5.  I^oair  only  apeak  generally  to  tins  ouestion,  with  my  bc^f  tliat,  by  mtUmjg^  ti»paMy  a 
bankrupt,  a  more  speedy  and  better  drvklend  would  be  made  (except  in*  veiy  arnll  eatatai^ 
There  is^uuioh  eomplatnt  by  creditorain  the  ooantiy  of  the  waiit^4>f  drviikmda  tlnwaffaMfae 
Insolvent  Debtors*  Court 

6.  1  beg  leave  to  refer  hereon  to  my  anwser  to  the  last  question,  and  to  add  my  heUetAat^ 
in  the  Insolvent  Debtors*  Court,  the  claims  of  creditors  and  the  insolvents  statement  df  afl^ets 

:  are  not  so  closely  sifted  as  in '  Inmknrptcy,  tming  *  to  tbe^wantof 'fretpiaat'  keal  aoBaotingamiid 
fooility  of  access  to  proceedings. 
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7..  Htvittf^faftd  JM^pmetioe  in  the  lB8olv»t  ]>»blor»*  Cotwt  I  canaotsteHi  for  certainty  Hdw  Retunw  tO'^tlito 
this  in«ty  have  been,  but  the  tiiw  which  ekfMa, hetwae^  an:  imobfeott  gmm^^  priftoo  nndbthaliQuiiiiiinn>enn»» 
of  petitioning  the  Court  a&rds  an  opportunity,  of  fnuuMently  diainiihinfirhiB  aflbeta.  ^*^  ^V  tWO>n» 

.  Yes»  m.  many  caaet  dunne  my  practice  m  the  law  for  more  than  thhty.  ytanii.biit.I.  -.-«-** 

canoot  now  emunemte  theou    Skme  ilebtacft/fronLanunwiUiagneaitosuhm^ 

endeavour  to  hold  on  their  trade  at  aJosa^.after  CQvimitlingf;aBC0et  aota  of.  bankniB>cy»  JiU.^^^"^^*^*"  ^^'^ 
obliged  to  give  way  from  importunate  applications  of  credilors! 

9.  I  think  that  time  of  21  days  allowed  under  the  usual  declaration  of  insolvency  in  the 
GAiette^  befote  a  fiat  tran  be  issued  thereunder,  might  be  shortened  with  a  beneficial  e^ct. 

Uli.  I.think jiot ^either  befoce  or  immMdiatahf*  aUttr  adjudication^ but  ceitainly  not  befoae.  it ; . 
in  eilhec  case  I.  think  it  woukUin  an  adverse' case^  occadon.confiiaioa  and  vejuition* 

Ih  It  aaems  to  me  that  Aha  fltatsHo  2.and  3  Viotana,  c»  29^iriU  reiiilte4eM  ftoquoi^^  ^ 
faafoco  -diepntee  and  litimtiott  in  bankruptcy  aa.  to  daaUnge  wiUt  pattiesi  hgffthe  date  of  thn^fiafri 
being  a  knowaaad-fixm  |)eriQd« 

12.  Speaking  genemUy,  and  according  to  my  belief^  I  think.  tlu8>  in  many  cases  does 
secretly  oocur. 

.  ISL  No  donht  this  would  he  deairablai  and  erm  fav  a-.volutttary  piioeess  on^the  pajpt  of^  tko^. 
debtor  himself,  if  a  reliance  could  be  hsuton.  his  honealy ;  but  th0timnaaotton:sbD«litl;bl»f 
gjiarded  by  suitable  powers  and  remedies  in  the  same  way  as  would  bethe.case  by  compulsory 
piocess  by  a  creditor. 

14.  I  think  a  party  who  is  in  debt>  not  arrested,  and  not  a  trader,  where  there  are  no  bona 
to  be  ceded,  should  not  be  entitled  to  this  benefit  without  commensurate  duress,  and '  a  rigid 
ekamihation  as  to  fhiud. 

15.  I  do;  but  certainly,  under  some  s{>ecific  proposition  on  the  part  of  the  debtor,  to  render 
the  whole  of  his  effects  to  his  creditors  without  reserve ;  or,  if  ho  eH^cts,  to  a  reasonable  oflfer 
on  the  part  of  his  friends  or  himself  of  a  composition  at  stated  periods. 

16«  It  appears  reaaonaUe  to  me.  that  a  judgment  creditor  should  have  ppwer  to.take  bia^ 
debtor  in  execution  when  he  does  not  possess  anv  of  the  available  ppperties  described  ia 
question  16,  by  order  of  a  judge,  upon  aflSdavit  alleging  that  circumstance,  whether  he  was 
a&out  to  abscond  or  not. 

17.  Imprisonment  of  the  debtor  for  a  limited  time  might  produce  a  discovery  of  concealed 
property,  and  an  oflTer  of  composition  on  the  part  of  the  debtor  or  by  hb  friends. 

'  19.  I  do  believe  that  the  knowledge  of  the  law  of  imprisonment  for  debt  has  some  eflfect.in 
inducing  a  debtor  to  pay  or  compound  with  a  creditor  when  the  debt  is  demand^' 

19.  My  opinion  is  in  th^  aflh*mative  of  both  parts  of  this  question. 

20.  The  operation  of  G>urts  of  Request  in  my  districts  is  too  recent  to  form  any  positive 
optniott. 

21;  The  time  limked  for  imprisomnent  from  defhult  of  payment,  under  the  Courts  oT 
Request  Act,  being  so  short  as  two  or  three  weeks,  debtors  of  small  amount  have  little  or  no 

itoMMlofitw 

'  29:  lam  quite  aware  that  process  from  these  Courts  is  easily  evaded,  and  that  in  many 
oases^  it  may  be^  dimmed  useless  to  employ  it,  independent  of  the  consideration  of  expense  and ' 
diCaulty  where  a  party  is  determined  to  absoonL 

23.  I  think  the  renwdy  have  described  in  the  case  of  a  jndgasoat  crediUMriwould  be  usefiil  im; 
its  operation. 

2i<.  This  would  depend  on  the  poesessionof  e&ota  Iqr  the  debtor  in  prison  not  being^a 
tndar^  in  which  case  the  amplication  might  suitoUy  be  either  waj^  subject  to.  any  charge,  on . 
the  part  of  a  creditor  as  to  any  .criminal  natlar. 

25.  From  my  experience  I  believe  that  the  abolitioa  of  anmi  on.  mesne -process  has  not 
been  beneficial  to  creditors. 

26.  From  the  same  experience,  I  believe  that  it  has  been  beneicial  to  deblocs. 

27;  Underrate  in  bankruptcy,  whorein  I  act  as  a  ipionim  Commissioner*  I  havof  from 
observation,  found  that  debtors  appear  to  have  become  regardless  of  their  creditors,  and  the . 
debts  owing  to  them,  with  the  knowledge  that  they  would  not,  in  the  first  instance,  be  restrained 
of  their  liberty. 

28.  I  think  each  Judge  or  Commissioner  should  have  thb  power— subject  to  ajppeal.oft. 
gljving  security  for  costs. 

29.  The  fiat  of  the  Lord  Chanodlor,  being  a  measure  of  high  authority^  affords  conse- 
quence to  after  proceedings,  and  might  be  granted  upon  the  usual  routine  without  this  penal 
bond,  wli^ksh  tends  to  produce  litigation  on  the  part  oi  the  bankrupt,  who  wouU  still  have 
tkopowor  of  petitioning  to  anntil  1^  SMl 

3D:  To  adjudicate  on  proceedings,  in  the  first  instance  befo^  a  Judge  or  Commissiotteiv 
wuHhe  a  twia^  of  eqpenso  and  timeiaaia  fiat  might  stMl  issuo^aa  to.suhsequeofr  ppa- 


81.  i  tMmk  a  jorisdietioir  to^he  Jndgo  or  O^mwwsaioner,  as  stated  i»  tiiis  yiastion>  we»Mk 
be  considered  too  expensive  by  the  public,  and  that  decisions  by^ConmnssiewBrs,  as  al:pao«i. 
sent,  shouid  be  aahteet  jteujupneai 
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Returoa   to   I  be 
Questions  circu- 
lated by  the  Com- 
missionenu 

J.  C.  HalU  Enq. 
NottiDgham  List. 


32.  To  prevent  vexatioua  appeals,  I  think  the  appellant  should  gii^e  security  for  the  per- 
formance of  the  judgment  if  affirmed,  and  the  costs  to  be  in  the  discretion  of  tlie  Court. 

33.  I  am  of  opinion  that  the  ex  parte  proceeding  to  make  a  party  a  bankrupt  ought  to  be 
conducted  privately ;  but  that  forthwith^  after  adjudication,  he  should  have  notice  thereof,  as  is 
now  the  case,  which  gives  him  an  opportunity  of  submitting  to  or  protesting  against  the  fiat 
at  the  first  public  meeting,  which  is  usually  an  early  one. 

34.  I  think  the  following  part  of  this  question,  34,  preferable^  viz. : — "  That  upon  an  ap- 
plication to  make  a  party  bankrupt  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of 
bankruptcy,  an  order  should  be  made  to  snow  cause  only ;  but  that  upon  such  order,  the 
messenger  should  take  possession  of  the  trader^s  property,  and  keep  possession  until  the 
order  was  made  absolute  or  discharged ;  and  that  unless  the  trader,  within  a  certain  time 
mentioned  in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof 
<^  notice  thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt 
forthwith."     But  beg  to  refer  to  my  former  answers  to  queries,  ami  particularly  query  33. 

35.  My  opinion  is  that  a  bankrupt,  or  any  other  person  dissatisfied  with  the  proceedings, 
should  be  precluded  from  bringing  any  action,  or  taking  any  steps  to  try  the  validity,  or  to 
supersede,  or  annul  the  fiat,  aAer  the  expiration  of  a  short  period  from  notice  thereof,  or 
without  first  giving  21  days*  previous  notice  thereof. 

36.  I  think  the  adjudication  in  all  cases  should  be  conclusive,  unless  an  action  should  be 
brought,  or  petition  be  presented  in  due  time  to  try  the  validity  of  the  fiat 

37.  I  think,  as  in  the  last  answer,  the  adjudication  should  be  jconclusive  in  all  cases  unless 
appealed  against,  or  an  action  should  be  brought  to  try  the  validity  thereof,  within  a  reasonable 
period  after  notice,  as  beforementioned. 

38.  In  proceedings  either  at  law  or  in  equity  by  any  person  against  an  assignee,  within  the 
reasonable  period  to  be  limited  after  the  adjudication  shall  be  advertised,  I  think  the  declara- 
tion to  be  delivered,  or  bill  filed,  should  be  so  delivered  or  filed  within  the  prescribed  period, 
with  notice  of  the  parties*  intention  to  dispute  some  of  the  matters  provided  for  under  the 
90th  and  91  St  section  of  the  6  Geo.  IV.  c.  16. 

39.  It  seems  to  me  that  the  present  number  required  of  the  bankrupt*s  creditors,  to  testify 
their  consent  to  his  having  his  certificate,  might  with  good  reason  be  reduced. 

40.  I  do  think  so. 

41.  In  some  cases  it  is  so;  added  to  which  he  is  subject  to  the  G>mmissioners*,  Solicitors*, 
and  other  fees  of  office. 

42.  I  beg  leave  to  suggest  the  propriety  of  the  Commissioners,  Solicitors,  and  fees  of  office 
being  defrayed  out  of  the  estate  of  the  bankrupt 

43.  This  might  be  useful,  if  it  could  be  thought  advisable  to  give  the  Judge  or  Commis- 
sioner conclusive  power  in  allowing  the  certificate,  thereby  saving  the  expense  of  any  ulterior 
application. 

44.  I  think,  upon  public  notice  and  circular  letters  to  creditors,  many,  whose  residences  were 
near  the  place  of  meeting,  would  attend  it ;  and  probably  other  consents  of  creditors,  at  a 
remote  distance,  would  also  be  had  by  power  of  attorney.     But  see  answer  to  query  40. 

45.  I  do  not  think  an  injured  creditor  would  be  withheld  from  exercising  his  wishes  as  to 
the  certificate,  by  reason  of  any  opposing  efibrts  of  the  bankrupt*s  friends. 

46.  I  think  it  should. 

47.  It  seems  advisable  in  most  cases  to  withhold  the  granting  of  the  certificate  until  after 
an  audity  the  better  to  insure  the  good  conduct  and  assistance  of  the  bankrupt  and  the  detec- 
tion of  fraud,  but  in  the  mean  time  he  should  have  his  protection. 

48.  I  do  not  think  any  further  alteration  requisite. 

49.  I  think  power  of  imprisonment  for  a  limited  time,  for  gross  misconduct  or  fraud,  on  his 
last  examination,  would  be  proper. 

50.  My  opinion  is  in  favour  of  a  fiat  in  bankruptcy,  rather  than  under  a  trust-deed,  on 
account  of  the  better  chance  of  detecting  fraud. 

*  51.  I  do  not  think  that  trust-deeds  are  so  much  resorted  to  as  formerly ;  indeed,  my  opinion 
is  that  they  are  rarely  adopted,  except  as  to  very  small  estates,  and  in  cases  where  persons  are 
not  traders. 

52.  I  do  not  think  (subject  to  the  above  exception)  that  trust-deeds  are  preferred  through 
a  contemplation  of  the  expense  of  prosecuting  a  fiat  in  bankruptcy. 

53.  I  think  the  Court  of  Bankruptcy  should  have  some  power  over  the  trustees  under 
trust-deeds,  and  that  the  deed  should  be  enrolled  therein,  and  debts  proved  and  the  trust 
funds  administered  under  the  Commissioners*  or  Judge*s  order,  as  in  the  case  of  bankruptcy. 

'  54.  The  20/.  fee,  by  the  late  Act,  is  payable  only  on  fiats  in  the  Court  of  Bankruptcy,  and 
not  applicable  to  general  country  fiats.  As  to  the  10/.  fee,  the  property  to  be  administered 
under  trust-deeds  should  be  contributory,  unless  abolished;  and,  if  afaiolished,  I  apprehend 
some  general  resource  in  lieu  thereof  would  be  expedient. 

55.  My  opinion  is  that  the  official  assignee  should  be  paid  out  of  each  estate. 
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56.  I  think  the  official  assignee  should  not  be  liable  for  damages  or  costs  in  any  action  Returns  to  the 
or  suit  for  anything  done  by  him  in  execution  of  the  duties  imposed  upon  him  by  the  act  or  Questions  circu- 
order  of  the  Judge  or  Commissioner,  unless  he  exceeds  his  duty.  ^*^*4  **y  the  Com* 

57.  I  have  not  materially  suffered  by  failures  in  the  country,  but  I  have  had  experience  in  tj"i7"i3» 
the  working  of  Commissions  and  fiats  in  bankruptcy  in  the  country  for  thirty  years,  and,  as  a  iJo?#;nghain  iSt. 
quorum  Commissioner^  in  a  considerable  degree^  for  more  than  ten  years  last. 

58.  Generally  I  have  reason  to  be  satisfied  with  the  administration  of  bankrupts'  estates  in 
the  country.  Yet  I  conceive  that  improvements  may  be  effected  by  the  establishment  of  the 
court  as  a  local  Court  of  Record  in  counties  or  districts  to  be  formed,  taking  in  county  and 
large  towns  in  each  district  and  twenty  miles  round;  the  court  to  be  held  on  fixed  days, 
weekly,  fortnightly,  or  othei-wise,  by  barristers,  where  they  can  be  hud,  or  experienced  or 
retiring  solicitors,  with  powers  of  adjournment  when  necessary,  and  also  power  to  hold  private 
meetings  prior  to  fiats,  or  for  proceedings  in  lieu  of  fiats,  with  a  registrar,  official  assignee,  and 
taxing  officer. 

59.  I  beg  to  refer  to  my  answer  to  the  last  query  as  to  this. 

60.  I  am  of  opinion  that  the  plan  suggested  by  this  query  is  a  good  one  for  administering 
the  law  both  of  bankruptcy  and  insolvency  through  England  and  Wales,  in  the  event  of  the 
Insolvent  Debtors*  Court  being  abolished,  or  as  a  plan  for  administering  the  law  of  bankruptcy 
only ;  but  I  think  the  country  districts  should  not  be  too  extensive,  but  so  as  to  allow  the 
Judges  or  Commissioners  to  conveniently  reach  the  places  where  the  courts  shall  be  fixed — 
say,  as  is  now  the  case,  twenty  miles  round  certain  county  and  large  towns. 

,  61.  I  think  the  matters  mentioned  in  this  query  (except  as  to  lunacy)  might  be  advantage- 
ously prosecuted  before  any  one  of  the  Judges  of  the  Court;  but  in  lunacy  I  think  three 
Commissioners  should  sit. 

.  62.  I  cannot  think  this  by  any  means  a  plan  that  should  be  adopted ;  it  could  never  work 
well,  but  must  be  fraught  with  ineonveniences  and  expense  that  seem  unjustifiable.  Circuits 
for  some  of  the  purposes  would  be  harrassing  and  expensive  to  creditors,  and  seem  more 
applicable  for  the  discharge  of  insolvents  in  prison,  rather  than  the  usual  routine  of  proceeding 
in  bankruptcy. 

63.  Plan  under  query  58  preferred. 


G.  W.  TIREMAN,  H.  S.  STANHOPE,  C.  BRCX)KFIELD,  ROBERT  RODGERS, 

AND  J.  WHEAT. — Sheffield. 

1.  We  think  that  the  Courts  should  be  distinct,  as  at  present,  because  the  proceedings  in  G.  W.  Tireman, 
bankruptcy  generally  affect  estates  to  a  much  larger  amount  than  those  under  the  Insolvent  n  BrooMeld^* 
Acts,  and  the  nature  of  the  estate  and  the  multiform  claims  of  creditors  require  prompt  in-  ^  Rodgers  iad 
yestigation  on  the  spot.  j.  Wheat. 

2.  We  think  not — for  the  reason  assigned  in  our  answer  to  the  first  query,  and  because  the  ^^^*^^  ^''^ 
proceedings  in  bankruptcy  are  more  prompt  and  afford  greater  facilicity  to  creditors. 

3.  Our  opinion  is  in  favour  of  the  system  pursued  in  the  Court  of  Bankruptcy,  for  the  last 
reason  assigned  in  our  answer  to  the  two  former  queries. 

4.  We  have  very  little  knowledge,  from  our  own  experience,  of  the  course  of  practice  in  the 
lasolvent  Debtors'  Court. 

5.  We  do  not  know  of  any  such  cases. 

.  6.  We  know  of  no  ease  where  we  believe  thai  a  better  dividend  would  have  been  got  by  the 
party  passing  through  the  Insolvent  Debtors*  Court ;  indeed,  we  know  of  few  instances  in  the 
course  of  our  practice  where  even  any  dividend  has  been  made  under  proceedings  in  the 
Insolvents'  Court. 

7.  No ;  not  having  had  experience  in  the  Insolvent  Debtors'  Court. 

8.  We  have  had  reason  to  know  that  in  many  cases  (but  in  how  many  we  cannot  say) 
the  property  of  a  bankrupt  has  been  so  diminished. 

9.  We  think  that  an  offer  to  creditors  generally  of  a  composition  for  their  debts>  at  a 
meeting  convened  for  the  purpose,  or  by  circular  letters,  or  by  personal  application  to  five  or 
more  creditors,  should  be  an  Act  of  Bankruptcy. 

10.  We  do  not  think  it  desirable  that  the  law  should  allow  a  trader  himself  to  be  examined 
as  to  his  act  of  bankruptcy,  either  before  or  after  adjudication. 

11.  We  do  not  know  from  our  experience  what  has  been  the  effect  of  this  statute^  but  we 
think  that  it  will  be  beneficial  in  its  operation. 

12.  They  generally  do. 

13.  In  our  opinion  it  would  not  be  desirable. 

14.  Certainly  not, 

15.  We  think  not 
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RetwM  f#  the.  . 


R.  Rod|rert»  and 

J.WhMt. 

ShtffieldUtt 


I6l  We  thbk  that  the  credit#r  flbonld  liave  tb»  opdoo: joC  UiitiBg  yAm^ 
please. 

17.  Supposing  the  debtor  to  haToefl&fct^  abroad,  oat  of  tha  juriadifettaa  of  tba^-eoHrHv^o^ 
this  realm,  we  think  that  this  species  of  duress  would  induce  him  to  bring,  home  tbDee-eSttts 
for  the  bene6t  of  his  creditors,  to  obtain  his  liberty. 

18/  We  think  it  has  such  effect,  and  to  a  very  considerable  extent. 

19.  In  our  opiaioii  it  has  considerable  iufluance  in  both  reqpects, 

20.  WethiidcthatCoiimof  R^aMr,befocea*StMmd«sid 
faymaet.of  debts  noi  exceedtM  5/^majr  bo  coaaidwud  beaafiaifll^  aKl^Pvgbt  ] 
of  Qtiier  Courts  of  Requesi  wo  luur  e  had  no  aspeeieace« 

2L  Certainly  not* 

22.  Certainly. 

23:  We  think  it  woold. 

24.  We  think  that  the  onus  should  lie  on  the  debtor,  and  not.on.th0  crediioft 

25.  We  are  fuUy  of  opinioa  that  the  aboUtitm  of  arrest  on  nosna  proeeaa  has  xu$,  Ymeoi 
beneficial,  but  prejudicial  to  creditors. 

26^  We  believe  that,  in  its  gpnsiml  reciilia»  it  hma^iol  been^  bensieial  t^dehtea. 

27v  Efomthe  profasaiopal  enpariance  and  obaai  latioitof  moafcof  tis,  diirief^.aperiodt'cf  lArtjft 
yewif  on  the  dealings  in  the  large  conunereiol  and  manufaeturing  town  of  l^effiekL 

28.  We  think  that  it  would  be  beneficial  that  the  Judge  or  Conuttisstoner  shouU  hate 
fuU  ppwer  ta  enforce  hia  orders,  if  not  appeided  agatosfe,  awl  to  r^reta^eaaienapt  of  CSbuftin 
asumnsary  way,  by  limaled  fine  or  impmoamanL 

29  and  30.  We  think  that  fiats  in  bankruptcy  should  issue  from  the  Doitl  Chianoellor;  or 
{mm  Mawis  olkar  eflfe^r  in  lioodoii^  and  that  the  proceedings  shDald  nal  nwgiiialie  beftre  the 
Judge  or  CoHHniaaiontr  who  is  to  adjudicate  upon  the  baakmptey. 

3L  We  think  that  the  CommiasionarB  in  eountryfiata  should  hare  j«riadirtion4o-'dtoidb' 
in  ailawrtlf  rain  bankrupt,  sub)«et-to  appeal  to  the  Lord  CSlaacelkr,  or-aome-otharCSMrrte^ 
be  ajqpoinled  for  the  purpose. 

32.  In  our  opinion  it  is  not  desirable. 

33  and  34.  We  see  no  reason  for  altering  the  present  state  of  the  law  in  this  respect :  the 
alterations  suggested  in  No.  34,  we  apprehendL,  would  leadio  great  inconvenience,  delay,  and 
litigation. 

3&  We  think  that  the.  present  stale  of  the-  law  in  thia^reapeet  might  be  benaficiaUj'  alftaredi 
by  limiting  the  right  of  action,  in  either  of  the  cases  supposed,  to  one  year  instead  of  six. 

36.  We  do  not  see  any  objection. 

37.  We  should  confine  the  ^xMudusureneas  of  the  adjudiratinn  ta  the  bankrupl  aad-parssau 
iadd4ed to  the  estate  in  any  action  or  suit  bnnigbt  by  autaaaipMe  (or  a  di^  oadaaHiad  km 
which  the  bankrupt  himsrifmiffht,  had  he  noibeen  adjud^  bankcapl^  haaa 
action  or  suit,  but  would  not  coimne  it  to  actions  not  exoeedmg  20^ 

36,  .We  think  that  this.period  should  be  twelve montha. 
39.  WethiakthattbalawwiikthnraapaetahattldiaBMiiiasati 
40.'  Wa  think  it  ouf^  ta  depsfadaa  the  pfanoua  coaaant  oftte  i 
41.  We  have  not  found,  in  our  expefience,  that  the  necessity  of  obtaining  such  consent  "has 
OjcaaiDnad  BMicbeiqpenaa  tathahaakmfi|bs. 

4&.  We  cannot;  nor,  from  our  last  answer,  does  it  seem  needful. 

43.  We  think  that  a  regulatbn  of  this  kind  would  be  attended  with  tnudt*  unaecessary  ea- 
poBsaaad  iacoovenienoe ;  and^  ia.our^  experience  of  sa  many  yaaasi  wa  have  aae»f«nylliw 
laataanra  nf  rrrtifirafrn  hning  ruftinrd  hy  thr  rrtdittwi 

44.^  Wa  think  it  woidd. 

45.  We  think  this  would  be  likely  to  Jiappen. 

46.  We  think  this  should  not  be  a  consideration  for  the  Comaaissinawrs,  bi^  sbndd  1^ 
entirely  ^ith  -the  caedftar. 

47.  We  think  it  should  in  all  cases  be  wftUield  until  after  an  auditti 

48.  We  have  naallefatioa(exe^>t  as  in  our  aaairar  to  ^le  last  <|ua8tiaB)  ta  migpnl  wiKh 
regard  lo  the  certificate. 

49.  We  think  that  ia casts  of  groaafiraad  it  would  baadraalageoua*. 

50.  We  are  of  opinion  that,  in  gfaeial»  it  ia  Haoia  adiantagiifim  Ahafci  thatpnapritj 
administered.under  a  fiat. 

51.  We  think  that  they  are  not. 

52.  We  think  it  does  not,  unless  the  estate  to  be  administered  be  TmaH  inTelan 

53.  We  think  not. 

54.  This  question  does  not  appear  to  us  to  ap^y  to  country  practice. 

55.  Nor  this  question. 
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4ie.  lN»r  tiiis.  RfeNnw  to  the  ; 

57.  'We  iave  had  exf^emnee  in  tke  nvorking  of  fiats  of  tMmktiiptcjr  in  ttie  country ;  three  6f  u^^SSSSi- 
m  for  about  fortjTTwnMdi.  wiSopm. 

the  property,  and  tlie  want  of  a  sufieieat motif  e*  to  secure*  activity  mi<  Che  part  of  asaigaees.       ^*  s  ^iiMfOM 

59.  We  think  it  desirable  that  there  should  be^a  paid  acoonotailt  WKler^eaith  £at  af  pcMted  C.  drooMdd, 
by  the  Coanmssioners,  with  the  ccmsent  of  4fae  «ereaitors  present  at  the  choice  of  asvignees;  ^J^j^^^^^^ 
luch  accountant  to  be  paid  a  reasonable  compensation,  Ao  be  settled  bv  the  Commi^ionen},  sheffidd^Dit 
rnaSi  not  by  a  pound  rate>  and  to  ^ve  security  tor  the  due  perforjnanoe  offais  oOice. 

60.  We  see  no  reason  for  altering  the  existing  laws  of  bankruptcy,  exc^t  as  atrgs^^^l  in 
our  previous  answers ;  nor  do  we  see  any  advantage  to  arise  from  c(»nectiqg  the  Courts  of 
Bankruptcy  and  Ins<Jvency. 

61.  We  do  not  think  so  adyantegewitty  <w  by  the  ptesfttHnatlioe. 

82.  'The  plan  Kiggested  we  dmk'wwiM  be  i««<icieftt/if  iiotitiipMeticibl«;*at]kl  we  «re  of 
wmieir  that  MO  part  of  tbetbosiness  tnaler-a  ^fiat  'in  .bsoikruj^tey  cmiM  ^be  cc«iv«»teAtly  and 
Miciently  dispatched  en  drodit. 

63. 'Weliavetiot^any  course  to  suggest  for  the  better  aUministr^tion  6f  Ibe'laws  relaiii^to 
bankrupts  other  than  the  alterations  proposed  in  our  answers  to  former  questions ;  ami,  with 
respect  to  insolvent  debtors,  we  think  tne  ntoretlKiQwrr^ktiifglheretotfre  assimilated  to'those 
in»bawkiaptfy^the  bstltr    .liipwiJalfy^^iMP  tfaesyifrSBrjr^stateJoPtfaeiiiuahwjat  toiashntaisttBOt 


J.iF.  GUKNING,  Eso.^  Barrister4Lt'Laiwj---6ATH. 

I.  I  am  not  prepared  to  wqgh  the  advantages  and  disad^utat^ges  that  might  arise  frem  «neh  j,  p.  Gunning,  Es^ 
««««»tt»-  .  Bath  List 

%  I  am  not  pr^Mired  to  opine  they  could  or  could  m^. 

3.  The*oouvseinrBsAkroptcy-i^ford»^tlie^cieditan^aMTsevf^y^^^ 
fpportunitieaof  discovering,  investjigating^nndtascertaimiig,  the-  eslateaud  eiecto^of  the  bank-* 
nipt  by  exammation,  from  time  to  time,  before  the  Commissioners,  than  is  aflSwded  by  the 
course  in  insolvency.  The  opponent  to  the  insolvent's  discharge  is  occasionally<aconcealed  friead, 
placed  in  that  situation  to  give  a  semblance  of  opposition,  and  thereby  quieting  the  otitf  r  creditors. 

A.  I  liave  not  practised  in  the  Insolvent  Debtors*  Courts  for  the  lait  eight  or  ten  years;  biU 
have  occasi<mally  attended  them,  though  not  professionally. 

'5.  I  have  not  known  any  sudi  eases, as  foras'Lcan  recbUect. 

6.  I  have  not  known  any  such  cases,  as  for  as  I  can  recollect 

7.  I  am  not  aware  of  any, 

8.  I  have  no  distinct  recollection  .of  any  particular  instance,  but  my  impression  is,  that  «udi 
iastances  must  have  <icoamnally  happened. 

9.  I  am  not  aware  ih^t  it  wo^. 

IT).  I  do  not  think  it  advisable  either  before  or  after  adjudication.  A  previous  e&aminatioii 
might  be  productive  of  delay  in  securing  the  immediate  possession  of  the  property,  :and  in- 
crease meetings,  and  thereby  expense.  A  snbsecpient  examination  would  be  before  a, partial 
tribunal,  and  apparently  productive  of  no  benefit  to  the  trader. 

II.  I  have  as  yet  had  no  eKperienceas  to  the  eireot4>f  tlus«t«itiite. 

12.  Baakrvpts  gewtrally  sqtfwrier  at.  tbe  private  naeetittg,  and  apply<for  their  proteerien, 
and  it  is  seldom  that any^^appesr. adverse  to  the  ptiooeorliag.  They  generally  attend  all  the' 
KsaetiipLgs.  They  wJia  appear  adverse^gencFally;  pass  a  less  satislactory  examiuatioiu  I  do 
not  think  that  they  Oifien  prppose  to  beoocae  bankrupts,  but  that,  when  there  is  no  fear  they, 
will  remove  their  property,  the  intention  of  the, petitioning  creditor  is  communicated  to 
them,  and  they  consent. 

13.  It  would  not  in  my  opinion  be  desirable.  It  would  give  him  the  opportunity  of  select' 
ingtheeoMtt'tiine'When  he  would  have  his  property  distributed  amongst^ his  creditors  and 
irmehiie'W«uld? probably  adapt  to  hi&  own  benefit,  without  regard  to  that  of  his  eredttcts. 

14.  T  think  not. 

15.  I  think  it  would  be  the  reverse  4)fwi8e»policy. 

16.  I  do  not  think  it  desirable  Aata  jud^acnt  crechtor  should  have  su^li. power,  anlasaho 
procures  such  order. 

17.  I  do  not  think  anything  would. 

18. 1  tfiink  it  has  some  effect  in  inducing  a  man  to  pay  a  debt  when^it  is  demanded. 

19.  I  think  such  knowledge  and  fear  have  in  a  great  degree  siiah>iiii»Bnee. 

20.  I  am  acquainted  with  the  operation  of  Courts  of  Requests,  and  am  of  )qpiaian,.ibat 
they  should  not  be  abolished,  but  greatly  reformed.  The  numerous  CommissiOBers  af  these 
respective  Courts,  and  the.plaintifi&and  the  defendants  live,  for  the  most  part,  in  daily^  inter- 
eomrverwith  each  Other>  and  the  Commissioners  are  considered  by  the  parties  rather  as.  advo* 
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Returns  to  the      catea  than  judges,  and  are  communicated  with,  and  applied  to,  for  attendance  and  assistance 
P^il^^'^lTp*'*'      *^  '^  some  measure  canvassed,  before  the  cause  is  brought  into  the  court  to  be  heard. 
missioDen.  21.  I  believe  they  would  not  have  such  effect,  if  they  had  not.  such  power. 

J  p  ^      7    «  22.  I  am  not  aware  of  it ;  I  believe  sudi  process  often  issues,  and  is  seldom  evaded. 

Bath  Liftt«  23.  I  think  this  mode  of  proceeding  would  be  beneficiaL 

24.  I  think  the  debtor  should  be  the  petitioner. 

25.  I  cannot  speak  from  my  experience ;  but  I  have  understood  from  men  of  experience, 
whom  I  have  occasionally  conversed  with  upon  the  subject,  that  such  abolition  has  not  beea 
bene6cial  to  the  creditors,  but  to  the  debtors. 

26.  See  Question  25,  and  answer. 

27.  See  Question  25,  and  answer. 

28.  I  think  it  is  essential  to  such  due  administration  of  justice. 

29.  If  the  fiat  be  signed  by  the  Lord  Chancellor  and  issued  ofcourse,  I  am  not  aware  of 
any  essential  advantage  to  the  public  by  such  mode  of  proceedin(r>  except  that  the  solicitor  to 
the  Commissson  bein{2[  considered  as  a  minister  of  the  Court  of  Chancery,  is  answerable  for 
misconduct  in  obtaining  such  fiat,  as  for  instance,  in  not  making  due  inquiry  with  respect  to 
the  effects,  and  the  trading,  and  other  material  circumstances. 

30.  I  do  not  think  it  would  be  more  advantageous. 

31.  It  would  apparently  be  advantageous  in  point  of  expense,  but  I  doubt  whether  it  would 
be  so  satisfactory. 

32.  I  think  it  would. 

33.  I  have  no  recollection  of  any  evil  having  arisen  from  the  law  as  it  now  stands.  Pre- 
vious intimation  would  occasionally  be  productive  of  fraudulent  disposition,  concealment,  and 
absconding.     I  think  the  state  of  the  law  is  good. 

34.  I  do  not  think  such  a  provision  would  be  productive  of  benefit ;  it  would,  perhaps,  tend 
to  increase  expense.  I  have  no  recollection  of  any  case  of  seizure  where  the  trader  was  not  a 
bankrupt  de  facia. 

35.  I  think  the  state  of  the  law  would  be  better,  if  it  prescribed  limitations  in  point  of  time 
to  actions  brought  against  the  assignees  by  the  bankrupt,  and  by  persons  claiming  adversely 
to  the  assignees. 

36.  I  see  no  objection  to  such  a  proviso,  but 

37.  I  would  rather  in  such  case  confine  the  conclusiveness  to  the  bankrupt  and  persons  in- 
debted to  his  estate,  in  such  action  and  suit. 

38.  I  think  such  a  providing  would  be  proper,  presuming  the  period  given  would  be  ample 
for  claims  of  persons  out  of,  as  well  as  within,  the  kingdom. 

39.  I  think  the  law  is  good. 

40.  I  think  it  should. 

41.  In  some  cases  much  expense  is  occasioned,  but  I  think  not  in  many. ' 

42.  I  can  suggest  none,  but  by  the  allowance  of  something  towards  it  out  of  the  estate,  in 
proportion  to  the  dividend  paid,  and  postponing  the  allowance  of  the  certificate  till  after  audit 
and  dividend. 

43.  I  do  not  think  it  would  be  most  advisable. 

44.  I  think  it  would. 

45.  I  think  this  diflBculty  would  often  deter  an  injured  creditor. 

46.  I  am  of  opinion  it  should.  Hiere  is  sometimes  much  fraud  and  deception  used  in 
obtaining  credit,  and  sometimes  gross  preference  in  the  payment  of  debts. 

47.  I  think  it  would  be  advisable  in  all  cases  to  withhold  the  granting  of  a  certificate  till 
qfier  audit  and  dividend,  unless  good  and  special  cause  be  shown  against  it. 

48.  I  am  not  prepared  to  suggest  any  other  alteration. 

49.  I  think  it  would. 

50.  I  think  it  more  advantageous  that  the  property  should  be  administered  under  a  fiat, 
than  under  a  trust  deed.  The  former  is  more  compulsive,  and  affords  better  and  more  speedy 
means  of  getting  and  securing  the  possession  of  the  property,  and  is  less  likely  to  tempt  to 
collusion. 

51.  Immediately  upon  the  passing  of  I  &  2  Will.  IV.,  c.  56,  they  appeared  to  increase,  but 
they  are  now,  I  believe,  much  the  same  in  number  as  formerly. 

52.  It  arises,  I  believe,  partly  from  such  expense. 

53.  I  think  it  would  be  conducive  to  the  benefit  of  creditors  that  the  Court  of  Bankruptcy 
should  have  such  power,  if  it  could  be  exercised  without  much  expense.  I  am  not  prepared 
to  recommend  any  provisions. 

54.  I  do  not. 

55.  Out  of  each  estate. 

57.  I  have  suffered  very  slightly  by  such  failures,  and  have  had  experience  as  a  Commis- 
sioner in  fiats  of  bankruptcy  in  the  country. 
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58.  I  have  had  reason  to  be  satisfied  with  such  administration,  except  as  to  the  part  which  RAtumg  to  th*  ' 
relates  to  the  assignees,  who  often  take  the  office  with  reluctance,  and  hold  it  with  indifference,  Questiong  eircu-  ' 
and,  for  want  of  experience  and  activity,  leave  all  matters  entirely  to  the  solicitor.  I  am  not  ^***4  ^^  tbeCom-  • 
aware  that  the  constitution  of  the  Courts  of  Commissioners  in  the  country  has  formed  any  '^^^^^^"^'^'' 
great  ground  of  dissatisfaction ;  nor  am  I  aware  of  the  uncertainty  attending  those  tribunals  j.  -p.  Gunning,  Esq*, 
with  respect  to  the  law,  and  the  practice  being  greater  than  that  attending  other  tribunals.  Bath  List. 

The  costs  of  working  fiats  in  the  country  must  be  in  many  in^ances  great,  because  title  to  pro- 
perty often  comes  in  question,  and  the  inability  and  inactivity  of  the  assignees  add  to  the  ex- 
pense. Delay  in  getting  in  the  property  is  not  usual,  and  would  be  greatly  remedied  by  , 
official  assignees.  I  am  not  aware  of  any  difficulty  of  access  of  the  creditors  to  the  proceed- 
ings :  the  meetings  are  often  numerously  attended.  I  recollect  but  one  instance  where  the 
funds  have  been  found  otherwise  than  safely  deposited.  The  times  of  making,  dividends,  and 
number  and  amount  of  the  dividends,  might  be  corrected  by  the  appointment  of  official  as- 
signees. They  have  not  occasioned  any  ground  of  general  complaint  in  this  district  that  I 
am  aware  of. 

59.  The  appointment  of  official  assignees. 

60.  This  plan  requires  great  consideration,  and  is  of  much  importance ;  and,  without  taking 
a  considerable  time  to  make  myself  master  of  this  subject,  I  should  feel  culpable  in  giving 
any  opinion  upon  it 

61.  Supposing  such  a  court  to  be  established,  I  think  other  matters  for  which  special  com- 
missions are  issued,  might  be  advantageously  prosecuted  before  anyone  of  the  judges  of  such 
court.  I  would  mention  particularly  commissions  for  the  examination  of  witnesses,  and,  aboifc 
all,  for  the  taking  answers,  the  mode  of  doing  which  is  often  anything  but  justice  and 
equity. 

62.  As  the  process  for  effecting  these  measures  is  not  detailed,  I  can  only  suggest  an  apparently 
probable  increase  of  expense.  I  would  also  observe,  that  the  last  examination  of  the  bankrupt 
before  a  single  judge  on  his  circuit,  does  not  appear  to  me  to  be  so  well  calculated  to  produce  a 
full  discovery  and  disclosure  as  an  examination  before  three  Commissioners.  In  addition  to 
three  being  preferable  to  one,  I  would  also  observe,  that  few  creditors  would  put  themselves  to 
the  expenditure  of  time  and  money  in  attending  such  court;  nor  would  they,  if  there,  venture 
-to  put  questions,  or  suggest  them  to  be  put.  The  whole  examination  would  be  founded  upon 
the  materials  afforded  by  the  assignees  only  to  their  solicitor.  At  last  examinations  before 
the  three  Commissioners,  creditors,  having  come  to  the  meeting  to  prove  their  debts,  remain 
in  the  room  during  the  examination,  and  often  suggest  material  questions,  prompted  by  facts 
known  only  to  themselves,  and  considered  of  importance  only  from  hearing  the  examination. 
Should  there  be  any  fraudulent  concert  between  the  bankrupt  and  assignees,  it  would  be  less 
likely  to  be  detected  in  a  court  before  a  judge,  than  in  a  room  full  of  creditors  before  the  Com- 
missioners. It  occasionally  happens,  that  a  fact  comes  to  light  in  the  examination  of  the  , 
bankrupt  that  makes  it  necessary  to  summon  a  witness  who,  if  not  to  be  immediately  found, 

an  adjournment  becomes  necessary,  and  also  the  fixing  of  an  early  day  for  examining  him, 
which  would  probably  be  delayed  to  th6  judges'  next  circuit  I  am  confident,  that  insolvents 
escape  much  of  important  examination,  which  they  would  undergo,  were  they  provided  against 
under  the  bankrupt  law,  from  the  circumstance  of  there  being,  under  the  latter  law,  more  fre- 
quent opportunities  of  examining  them. 


THOMAS  PAftTINGTON,  Esq.,  Barrister  at  Law.— Brighton. 

I  to  7.  From  my  entire  inexperience  of  the  course  of  business  in  the  Insolvent  Court,  and  T.Partington, Esq. 
from  my  very  limited  one  as  to  that  in  the  Bankruptcy  Court,  founded  principally  upon  what  Brighton  last, 
occurs  in  the  fiats  (perhaps  from  eight  to  twelve  in  the  year,  and  most  of  them  of  small 
amount)  coming  before  me  and  the  fellow  commissioners  in  the  Brighton  list,  with  whom  I 
have  communicated  on  the  subject  of  these  queries,  1  should  think  it  presumptuous  to  give  an 
opinion  as  to  the  comparative  advantages  of  the  two  systems,  as  well  as  to  many  of  the  other 
queries  which  relate  to  the  general  practice  in  bankruptcy,  and  shall  therefore  confine  my  an- 
swers to  such  circumstances  as  occur  to  pay  knowledge,  as  local  commissioner,  and  to  such 
remarks  as  result  from  that  limited  experience. 

8.  I  have  no  knowledge  of  any  such  cases. 

9.  Neither  myself  nor  my  fellow  commissioners  have  any  such  to  suggest. 

10.  I  should  rather  think  not ;  but  if  thought  otherwise,  I  should  presume  it  would  be 
under  certain  restrictions. 

11.  I  have  no  doubt  but  it  operates  beneficially  to  the  fair  dealer ;  nor  am  I  aware  of  any 
circumstance  which  can  counteract  that  benefit. 

12.  As  far  as  my  experience  goes,  it  is  so  in  a  very  great  majority  of  cases. 

13.  Ishould  think  either  this  measure,  or  either  of  those  suggested  in  questions  14  or  15, 
would  be  inexpedient,  as  opening  a  wide  door  to  fraud,  and  still  more  as  an  encouragement 
to  extravagance  and  heedlessness  in  cx>ntracting  debts  without  reasonable  prospect  of  paying 
them :  indeed,  the  present  laws  appear  to  give  every  benefit  which  an  honest  man  can  expect 
or  desire. 
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IMoms  tcr  thd  16  to  19.  As  far  as  ray  own  opinioa  goes,  I  caniwt  tiiMs  soak  an  «k«nitiiMKasi»  herr  mg* 

QiMKtifnis  c^MK      gested  to  be  desirable ;  the  fearof  imprisotimefit  (tempoeary  as  it  nom  is)  mmt  Iwnejuwn  sfeti 

]slsdbsrthe<}(Mn*    g|  induciii^  mea  to  pay  their  debts,  or  to  make  «xtraordiBary  exerlieaft  tOMiabkt  tbew  to  4m 

autsioiMtii*^  so :  it  would  appear,  likewise,  to  bo  of  oonsiderable  utility  not  only  MttwiHlatii^  Ih^  Hsmtmrj 

X.Paittng<oB»  Biq,  of  concealvd  property,  but  of  stopping  the  progress  of  further  coooealmffnt  or  dtssipalM  ;  vsr 

Brighton  iisL         do  I  thiilk  that  the  checks  proposed  in  query  23  woukl  be  equally  efficieat     I  thsak  it  rigirt; 

liowevier,  to  say,  that  upon  thes&  points  there  is  a  differenee  of  opinion  at— ugit  the  Loaaloas^- 

aksioners  with  whom  I  act ;  some  of  whom  think  that  the  abolition  of  impriaoBosent  far  debt 

altogether  (otherwise  than  in  cases  of  fraud,  to  be  determined  by  a  proper  tribunal),  migbfcba 

brought  ibrward  with  security  to  credit,  equal  with  the  present  practice,  provided  tkat  t^ 

future  elkcts  of  the  debtor  should  not  be  protected  mdeas  he  paid  10«.  in  tibe  pound. 

20  to  22.  I  am  not  at  all  acquainted  with  the  proceedings  of  these  courts. 

23.  See  the  remarks  above. 

24.  Not  having  any  acquaintance  with  the  practice  or  proceedings  in  the  Insobrant  CoiKt» 
I  would  decline  answering  this  question. 

25.  I  should  think  that,  upon  the  whole,  it  has  been  beneficial  to  creditors,  but  eertainly 
not  injurious  to  any  degree  such  as  to  counteract  the  evils  of  the  farmer  system,  or  the  grant 
benefit  which  it  has  been  of  to  debtors. 

28.  I  should  think  it  probable  that  it  would  be  advantageous  to  lodge  such  a  power  in  Ae 
judges,  or  commissioners  in  the  Court  of  Bankruptcy,  but  not  to  extoid  it  to  us  country  com- 
missioners. 

29.  I  should  think  that  a  creditor  ought  never  to  issue  a  fiat  without  seme  previous  sanetien* 
but  that  it  is  not  material  whether  that  proceeds  from  the  Chancellor  or  the  Court  of  Bank- 
ruptcy, but  that  it  should  be  upon  the  affidavit  now  required ;  the  bond»  perhaps^  may  be 

^      dispenrised  with. 

30.  Answered  in  the  last 

31.  I  should  think  this  very  doubtful,  but  have  not  suffisient  fiusts  befeie  mt  to  grenad  an. 
opinion  upon. 

32.  I  should  think  it  would  be  a  considerable  improvement 

33.  I  shouki  think  the  present  practice,  upon  the  whole,  best  calculated  tosecure  the  whole 
of  the  bankrupt^  property,  to  prevent  fraucL  concealment,  inmroper  transfers,  or  waste,  and 
that  the  guards  held  out  in  query  34  would  be  inadequate  to  effect  those  purpoees. 

35.  I  should  think  it  might  be  advantageous  if,  in  ease  the  bankrupt  did  not,  within  &eei«- 
tain  period,  object  to  the  proceedings,  they  riiould  be  eondusive  as  againat  him,  but  that  it  h 
doubtful  how  far  it  should  be  so  as  to  etiier  parties. 

36.  See  the  last  answer. 

37.  I  do  not  quite  comprehend  the  scope  of  thw  and  the  following  query,  and  would  only 
vefer  to  my  answer  to  query  35. 

39  to  45.  Certificate.  I  cannot  but  consider  that  the  previous  consent  of  a  large  portion  of 
•the  creditors  is  of  great  importance,  as  it  affi»rds,  in  many  cases,  the  only  check  upon  the  mis- 
conduct of  traders.  The  facility  with  which  extravagant,  or  even  fraudulent  bankrupts,  cet 
through  the  proceedings,  is  constant  matter  of  observation  and  coniplaint ;  and  I  conceive  that 
the  taking  away  any  of  the  existing  checks  would  be  pernicious.  There  may  be  some  expense 
to  the  bankrupt,  especially  where  the  creditors  are  at  a  distance ;  but  I  do  not  conceive  it  to 
be  large,  nor  am  I  aware  how  it  can  be  diminished. 

46  to  48.  I  consider  that  these  circumstances  should  be  part  oTthat  consideration,  and  that 
if  the  judge  or  the  commissioners  should  be  of  opinion  that  the  failure  was  owing  to  extrava- 
gance, or  other  misconduct,  they  should  have  it  in  their  power  to  stay  the  certificate.  In  all 
cases  ^ey  should  have  it  in  their  power  to  stay  it  until  one  audit  (and,  indeed,  it  w31  be  worthy 
of  consideration  for  the  judge  or  eommissioneni  whether  the  siting  it  berore  the  audit  should 
not  be  rather  the  exception  than  the  ordinary  practice),  which  is,  in  most  cases,  reqmsite,  both 
for  testing  the  correctness  of  the  bankrunf  s  statements  in  his  balance-»sheet  and  for  seenriiig 
Itis  assistance  and  information  to  enable  the  assignees  to  make  the  most  of  the  property. 

49.  I  should  think  it  would  probably  be  desirable,  as  regards  the  jud^  of  the  Bank- 
ruptcy Court,  but  that  it  was  too  targe  a  power  to  entrust  to  commissioners  m  the  country. 

50  to  53.  I  apprehend  that  the  eligibility  of  a  trust-deed  or  a  bankruptcy  must  depend  upon 
the  circumstances  of  each  particular  case.  A  bankruptcy  is  generally  more  advantageous  to 
the  bankrupt,  as  it  dears  hm:!  completely  from  his  debts  ;  and  it  must  be  so  to  the  creditors, 
where  there  is  a  suspicion  of  concealment  or  undue  disposal  of  property,  or  of  any  transactions 
which  may  reouire  the  examination  either  of  the  party  or  of  third  persons;  but  where  all 
parties  mean  fairly,  and  no  such  circumstances  occur,  a  trust-deed  may  answer  every  pur- 
pose, and  perhaps  at  less  expense,  though  that  is  not  always  die  case. 

53.  I  should  think  not,  unless  where  the  trust-deed  amounts  to  an  act  of  bankruptcy. 

54.  I  am  not  aware  of  the  precise  operation  of  this  proposal,  but  shouki  consider  any  mea- 
sure desirable  which  could  lessen  the  expaue  of  fiats  upon  small  estates^ 

55.  Having  no  acquaintaaee  with  the  proceedings  in  London*  I  can  givene[anewer  tatUs 
•     question,  or  to  the  next 

57,  58.  I  have  certainly  not  so  suffered ;  my  experience  is  derived  solely  from  my  i 
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at  a  local  commiMioim*.    I  haye  never  heard  any  of  the  complaints  describod  in  query  58.   It  Retttmv  io  "Hi^  ' 
ii  oeiiaiii  tfaait  wttaie  the  ptoperty  is  aiaaU  (w^oh  unfortunately  has  been  the  ease  with  a  large  Qumi4ioB»«te»* 
portxNi'of  thMebefoiie  va),  the  expenses-of  the  fiat  absorb  a  large  portion  of  the  assets^  but  I  ^^^.  ^^^^  Oom» 
am  aow  iodueed  HO'believe  that  those  expenses  irould  be  rather  more  than  less,  were  the  fiats  to  be  '"'^'^Q"^*** 
neriwd  in  Louden,  and  particularly  that  a  large  eKpense  ^vvould  be  incurred  by  parties  being  t,  ^rttwten*  iS^4 
obUged  to  attend  diere,  which  would  come  out  of  their  own  pockets,. aad  of  course  would  not  Brigblea  list, 
appear  amongst  the  expenses  of  the  fiat. 

59.  Neither  myself  nor  my  fellow-commissioners  have  any  to  suggest,  except  what  ocours 
in  the  preceding  remarks. 

60.  The  same  want  of  information  and  general  experience  which  precluded  me  from  giving 
an  opinion  upon  the  first  queries,  preclude  me  likewise  from  entering  into  any  discussion  upon 
this. 

61.  I  should  presume  that  if  such  a  court  were  established,  it  would  be  desirable  to  do  so. 

€2.  For  the  reasons  abore  alluded  to,  I  cannot  give  any  answer  to  this  question,  any  morii 
than  to  query  60.  I  would  only  observe  that  the  adjudications  and  the  appointments  of 
assignees  in  liondon  would  call  parties  (as  witnesses,  eredil;oni^  &c«)  to  attend  at  a  distance  at 
considerable  expense  and  trouble ;  and  that,  very  likely,  the  carrying  on  different  parts  pf  t)» 
same  business  at  diflerent  plaees  might  create  some  degree  of  confusion  in  the  proceedings. 

63.  I  bar  e  no  «ach  to  suggest. 

I  have  communicated  these  remarks  to  my  fellow*commissioners,  firom  whom  I  bare  *re* 
emred  several  valuable  suggestions,  which  I  have  incorporated  in  my  remarks  throughout. 


ROBERT  SCOTT,  Esq,,  Barrister  at  Law.— Birminoham. 

I  to  5.  I  think  if  any  relief  is  to  be  granted  to  persons,  not  traders,  it  should  be  under  the  Robert  Scott,  Esq. 
regulations  and  stringent  powers  of  bankruptcy ;  that  the  Insolvent  Debtors'  Act  should  be  Birmingham  List 
repealed,  and  the  bankrupt  laws  extended  to  all  persons,  not  traders,  who  are  insolvent. 
If  so  gseat  ai^hanffe  be  objectionable,  still  the  mode  of  proceeding  in  the  Insolvent  Court  i* 
^o  objectionable,  that  any  assimilation  thereof  to  bankruptcy  would  be  an  improvement  la 
insolvency,  the  party  hunself  applies  for  relief;  there  is  no  pecsim,  and  generally  no  estate, 
liable  for  expenses.  The  debtor  is  not  liable  to  be  from  time  to  ^ime  examined  by  or  before 
his  creditors ;  creditors  cannot  even  appear  to  oppose  the  discharge  without  great  expense,  as  they 
are  obliged  to  appear  by  counsel.  In  nineteen  out  of  twenty  cases  there  are  no  available 
assets ;  a  dividend  is  scarcely  heard  of,  and  when  the  insolvent  has  obtained  his  discharge, 
without  the  consent,  and  oftentimes  against  the  will,  of  his  creditors,  he  is  beyond  all  control^ 
and  there  is  no  power  to  call  upon  him  fi>r  fiirtfaer  explanation  as  to  his  affairs,  or  to  obtain 
his  aid  in  realising  the  assets,  where  there  are  any,  without  the  aid  of  the  court  itseif. 
The  great  difficulty  in  assimilating  the  proceedings  in  insolvency  to  those  in  bankruptcy,  is, 
that  in  insolvency  they  originate  with  the  debtor,  whereas  in  bankruptcy  they  originate  with 
the  creditor ;  and  that  in  insolvency  there  is  neither  party  nor  estate  to  pay  the  legal  expenses. 

6.  Not  any.     I  should  think  it  conU  never  so  happen. 

7.  Not  of  my  own  knowledge,  as  I  have  never  practised  in  the  Insolvent  Court. 

8*  In  some  instances  I  have  known  this  to  occur.  I  believe  that,  befcnre  the  act  of  bank- 
ruptcy, but  in  contemplation  of  bankruptcy,  property  is  too  often  either  wantonly  spent,  or 
made  avfBy  with,  so  as  to  defraud  creditors;  but  the  property,  where  not  spent,  is  generally 
recovered  by  means  of  the  stringent  powers  of  the  Bankrupt  Act. 

IG.  Upon  the  whole,  I  should  answer  this  question  in  the  negative.  The  time  at  which  an 
act  of  bankrupt^  is  committed  is  often  very  material ;  and  the  bankrupt,  by  giving  evideneo 
on  that  point,  which  it  would  be  most  difficult  to  rebut,  might  serioualy  affea  the  rights  of 
parties.  It  is  not  so  much  the  evidence  of  the  bankrupt  in  opposition  to  the  fiat,  that  would 
be  detrimental,  for,  as  to  that,  proper  allowances  could  be  made ;  but  his  admissions  in  favour 
of  bankruptcy,  and  to  fix  its  period  of  commencement,  which  would  open  a  door  to  fraud  and 
perjnry. 

12.  In  the  majority  of  cases. 

1.^  I  think  not 

14.  No. 

15.  I  think  it  most  um;nse,  as  encouraging  extravagance  and  fraud.  Traders  are  liable  t» 
many  losses  and  misfortunes,  which  no  prudence  can  avoid ;  but  the  history  of  the  Insolvent 
Court  is  the  history  of  wanton  and  most  blameable  extravagance,  for  which  there  is  no  excuse^ 
awl  whidi  the  law  should  repress,  not  enooun^e. 

16.  17.  I  think  the  creditor  should  have  this  power ;  it  may  prevent  the  parties  from  in* 
eorring  debt,  or,  if  incmrred,  lead  them  to  seek  for  me  means  of  payment  where  they  would  not 
otherwise  obtain  it,  and  where  the  creditor  cannot  find  it. 

18.  I  bdieve  it  has  such  an  effect ;  indeed,  one  great  argument  for  abolishing  imprisonment 
upon  mesne  process,  viz.,  that  the  power  is  often  exercised  unjustly  to  extort  payment  of  de^ 
not  really  due»  assames  that  the  fear  of  imprisonment  will  produce  payment. 

3  P  2 
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Retiirnt  to  the        '  19.  I  think  it  has. 

lated  by"  he  Com-         ^^'  "^^^  g^^i  difficulty  in  the  way  of  giving  such  powers  to  individual  creditors  (where  the 
missioners.  whole  estate  is  not  to  be  administered  for  the  equal  benefit  of  all  creditors^  as  in  bankruptcy), 

is  the  power  of  harsh  usage,  and  extortion,  and  unjust  treatment,  which  it  bestows  upon  an 

Robert  Scott,  Eaq,   imposing  creditor.     In  my  opinion,  the  Act  for  abolishing  imprisonment  for  debt  offends  in 
BimunghBai List.     ^^^  opposite  directions;    first,  by  giving    exorbitant  powers  to  individual  creditors,  and 
secondly,  by  releasing  debtors  from  the  fear  of  arrest. 

25.  Certainly  not  beneficial  to  creditors. 

26.  Yes;  it  has  been  beneficial  to  debtors. 

27.  I  found  my  remark  partly  upon  my  own  observation,  but  mainly  upon  the  information 
of  solicitors,  who  have  had  much  experience  in  winding  up  affairs  of  deceased  traders  and 
others,  and  wht>  have  had  much  difficulty  in  collecting  the  debts. 

'  28.  I  think  it  would  be  desirable  that  the  commissioners  should  be  empowered  to  inflict 
costs  upon  a  party,  whether  solicitor,  assignee,  or  creditor,  in  cases  where,  by  neglect  or  mis- 
conduct, the  estate  is  damnified,  or  the  authority  of  the  commissioners  set  at  nought.  They 
should  also  be  relieved  from  all  liabity  to  actions  at  law  for  acts  done  in  performance  of 
their  duties  as  commissioners. 

34.  I  prefer  the  first  alteration  here  suggested,  and  think  it  but  fair  and  proper  to  all  par- 
ties, though  I  do  not  think  much  complaint  can  be  made  of  the  working  of  the  present  system. 
The  change,  however,  would  require  an  express  power  to  render  the  party  liable  to  be  ex- 
amined as  to  his  property,  &c.,  in  the  interim  between  the  ex-parte  order  and  the  confirmatioa 
of  it ;  as  it  is  often  important  immediately  to  follow  goods  tnat  have  been  removed  from  the 
premises  of  the  proposed  bankrupt. 

85.  I  think  a  limitation  should  be  applied ;  and  that,  in  no  case,  a  debtor  to  the  bankrupt's 
estate  should  be  allowed  to  question  the  validity  of  the  fiat. 

36,  37.  I  would,  afler  a  limited  period,  make  it  conclusive  in  all  cases;  as  to  debtors,  as 
before  stated,  it  should  be  conclusive  from  the  first ;  and  such  debtors  should  be  fidly  released 
by  the  receipt  of  the  assignee. 

40.  I  think  that  it  should ;  it  is  an  inducement  to  the  bankrupt  to  satisfy  the  queries  and 
expectations  of  his  creditors,  and  prevents  his  squandering  his  property,  before  bankruptcy,  so 
much  as  he  otherwise  might  be  induced  to  do. 

41.  Not  often  ;  sometimes  it  does,  but  generally  there  is  more  expense  in  getting  the  certi- 
ficate allowed  above. 

42.  By  allowing  creditors  to  sign  as  soon  as  they  have  proved ;  as  now  they  cannot  sign 
until  the  bankrupt  has  passed  his  last  examination.     But  this  is  a  very  questionable  change. 

43.  I  think,  in  addition  to  requiring  the  sij^nature  of  creditors,  no  certificate  ought  to 
be  passed  without  public  notice  of  the  meeting  of  the  commissioners,  where  any  creditor  might 
appear  to  oppose  its  signature.  I  would  then  dispense  with  its  confirmation,  requiring,  how- 
ever, that  it  should  be  advertised  as  passed  by  the  commissioners,  and  allowing  two  months 
for  any  creditor  to  petition  the  court  above  to  annul  the  certificate. 

.    46.  It  is  desirable. 

47.  I  think  no  certificate  ought  to  be  effective,  until  a  dividend  of  at  least  2«.  6d.,  if  not  5#., 
in  the  pound,  has  been  declared ;  although  it  might  be  permitted  to  be  previously  signed  by 
the  creditors. 

49.  I  think  the  power  to  commit  for  not  answering  satisfactorily  is  sufficient. 

50.  The  property  is  realised  and  divided  more  speedily,  at  a  cheaper  rate,  and  to  a  greater 
extent,  under  a  fiat  than  under  a  deed  of  trust 

52.  Only  where  the  creditors  are  very  few  in  number,  and  friendly  to  the  insolvent 
Creditors  sometimes  think  deeds  of  trust  are  cheaper;  but  they  involve  so  many  difficulties, 
that  they  generally  repent  that  they  did  not  sue  out  a  fiat  in  bankruptcy. 

57.  I  have  had  considerable  experience  as  a  commissioner  in  bankruptcy  in  the  country. 

58.  Under  the  present  practice  the  solicitor  to  the  fiat  (who  frequently  is  really  agent  for 
the  bankrupt)  acts  as  clerk  to  the  commissioners ;  keeps  all  the  proceedings,  and  nominates 
the  messenger  :  this  is  all  bad.  I  think  the  present  system  would  work  very  well  if  every 
list  of  commissioners  had  its  own  clerk,  who  should  keep  the  proceedings — and  its  own 
messenger ;  and,  if  official  assignees  were  appointed  in  the  country,  which,  after  all,  is  the 
great  desideratum,  i'he  system  of  paying  commissioners  by  fees  should  also  be  altered ; 
as  it  frequently  prevents  them  from  making  adjournments,  where  they  would  be  highly  bene- 
ficial ;  they  being  fearful  of  doing  what  might  be  construed  as  a  multiplying  of  their  own 
fees. 

60.  I  should  prefer  much  the  plan  here  first  proposed.  I  think  that  all  the  proceedings  can 
be  carried  on  much  better  in  the  country  than  in  town;  and  that  it  would  not  be  satisfactory 
to  the  mercantile  classes  to  have  the  proceedings  taken  to  London.  The  personal  attend- 
ance of  the  creditors  is  frequently  of  great  advantage  to  the  estate  collaterally ;  and  proofs  of 
debt  are  more  easily  checked,  dind  fraud  prevented,  on  the  spot  where  the  parties  are  known, 
and  the  transactions  of  the  trader  understood,  than  when  the  proofs  are  made  by  affidavit,  and 
the  business  transacted  by  agents  in  London.  However,  I  forbear  to  say  much  upon  this 
head,  being  myself  one  of  the  country  commissioners,  who  are,  I  hope  unjustly,  aspersed. 
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because  fiats  in  the  country,  with  no  official  assignee  (t.  e,,  no  assignee  worth  having),  are  Returns  ,  to  the 
not,  in  all  cases,  worked  so  much  to  the  advantage  of  creditors,  as  fiats  in  town,  with  a  com-  Qi»estion«  cirdu- 
plem^ent  of   oflScial  assignees    and  messengers;    but    I   believe,  most  sincerely  that  before  lat«<5  *>y  the  Com* 
official  assignees  were  appointed  in  London,  country  fiats  were  worked  better  than  town  ones  ;  '"'^'"^"^'^' 
and  that  now,  when  an  accountant  is  appointed  to  the  estate,  a  country  fiat  can  be  worked  as  Robert  Scott,  Esq. 
well  as  any  London  fiat.     The  great  evil  in  the  country  is  not  having  any  assignee  who  will  Birmingham  List 
look  through  the  bankrupt's  books,  check  the  proofs  upon  his  estate,  or  inquire  into  his  deal- 
ings and  aflfairs;  the  whole  business  being  often  managed  by  the  bankrupt's  own  solicitor. 
■    61.  I  should  think  they  might, 

62.  I  think  this  plan  would  be  attended  with  many  of  the  evils  now  attributable  to  the  pro- 
ceedings in  the  Insolvent  Court.     This  plan  never  would  be  satisfactory  to  the  country. 

63.  I  think  the  first  plan,  with  modifications,  might  be  adopted. 


RICHARD  BARTLEET,  Esq.,  Barrister  at  Law.— Birmingham. 

1.  In  the  country  districts  I  think  one  court  would  easily  get  through  all  the  business;  it  R.  Bartleet,  Egg. 
therefore  seems  unnecessary  to  have  two.  Birmbgham  List. 

2.  I  think  they  might — particularly  if  the  commissioners  were  paid  fixed  salaries  instead  of 
fees. 

3.  The  course  in  bankruptcy  has  several  obvious  advantages.  The  creditors  of  an  insolvent 
have  no  opportunity  of  examining  him  till  the  commissioner  comes  down  on  his  circuit ; 
whereas  in  bankruptcy  the  commissioners  are  always  ready  to  proceed  to  an  immediate 
examination  where  circumstances  seem  to  require  it ;  and  I  know  from  experience  that  this  is 
a  most  important  advantage :  all  parties  know  the  precise  hour  when  the  examination  will 
lake  place — but  the  opposing  creditor  of  an  insolvent  must  convey  himself,  his  solicitor,  and 
witnesses  to  the  county  town,  and  maintain  them  all  there  till  his  case  is  called  on,  whenever 
that  may  be^  sometimes  three  days;  and  the  commissioner  being  obliged  to  proceed  to 
another  town  on  a  given  day,  the  business  must  oflen  be  got  through  in  a  hasty  manner,  or 
else  postponed  till  the  next  circuit,  when  the  same  trouble  and  expense  must  be  again  incur- 
red :  or  it  may  happen  that  an  important  witness  cannot  attend  on  that  particular  day,  and 
then  the  fraudulent  debtor  escapes.  In  bankruptcy,  only  the  dishonest  debtor  goes  to  gaol ; 
under  the  insolvent  laws  the  honest  but  unfortunate  debtor  is  compelled  to  submit  to  that 
degradation. 

9.  It  has  been  suggested  to  me  by  Mr.  Gem,  a  commissioner  in  my  list,  that  if  a  trader 
suffers  his  goods  to  be  taken  in  execution,  he  should  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy — more  especially  if  the  execution  issued  upon  a  warrant  of  attorney  or 
cognovit. 

10.  I  think  he  should  not ;  it  would  give  him  a  great  advantage  over  his  creditors. — See 
answer  to  question  33. 

12.  As  a  commissioner  I  can  have  no  certain  knowledge  of  what  takes  place  prior  to  the 
opening  of  the  fiat,  but  I  have  little  doubt  that  in  this  district  the  bankrupt  is  a  consenting 
party  in  four  cases  out  of  five. 

13.  Yes ;  for  by  voluntarily  subjecting  himself  to  the  bankrupt  laws  he  effects  a  distribution 
of  his  property  among  his  creditors  at  large,  instead  of  allowing  it  to  be  taken  by  one  or  two. 

.    14  &  15.  I  should  say  no. 

21.  I  believe  it  is  the  general  opinion  that  Courts  of  Conscience,  as  at  present  constituted, 
are  courts  of  iniquity,  and  ought  to  be  abolished. 

28.  I  think  it  desirable ;  but  I  recollect  only  one  instance  where  I  should  have  felt  myself 
called  upon  to  exercise  that  power. 

29.  Should  the  statute  2  Vict  c.  29,  remain  unaltered,  it  will  sometimes  be  of  importance 
that  a  fiat  should  issue  and  be  opened  instanter,  in  order  to  keep  out  an  execution ;  but  the 
change  proposed  in  this  question  would  sometimes  lead  to  much  inconvenience  and  confusion ; 
for  instance,  where  the  debtor  carries  on  trade  in  two  or  three  districts  several  fiats  might 
issue  against  him  on  the  same  day,  and  neither  party  could  be  certain  whether  his  fiat  was  tlie 
first  sued  out  or  not. 

31.  Vide  60. 

32.  I  think  he  should,  except  where  the  appellant  is  the  bankrupt  himself. 

33.  During  seven  years'  experience  as  a  commissioner  I  have  seen  only  one  case  (and  that 
a  doubtful  one)  of  hardship  on  the  bankrupt  from  this  state  of  the  law  ;  but  I  have  known 
many  where  the  creditors  were  benefited  by  it.     I  therefore  should  not  recommend  a  change. 

35  &  36.  I  would  allow  no  bankrupt,  or  person  claiming  adversely,  to  dispute  the  validity 
after  the  expiration  of  three  months  from  the  date  of  the  Oazette^  except  where  such  person 
was  abroad,  or  his  right  of  action  had  not  accrued  at  that  time. 

36  &  37.  No  debtor,  great  or  small,  of  the  bankrupt's  should  have  a  right  to  dl«»pute  the 
validity  of  the  fiat  after  the  bankrupt's  right  to  do  so  is  gone.  I  would  make  the  receipt  of 
the  assignees  a  good  and  sufficient  discharge,  notwithstanding  the  subsequent  annulling  of  the 
fiat  at  the  suit  of  a  creditor  of  the  bankrupt. 
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Retumi  to  th« 
Questions  cirou* 
Uted  by  the  Com- 
missioners. 

ItBtftleet,  £s(}. 
Birmingbam  List. 


39  8s  4S«  The  quesfekm  wbefther  the  control  onr  tbe  bankrupt's  certf6o«te  Aoiild  \m  triom 
from  the  creditors  is  one  that  I  shall  leave  to  practitioners  in  hankruptcy,  as  thegr^  h&m  ihtm 
knowledge  of  iiibat  is  done  out  of  court,  must  be  better  able  to  form  aa  optnioa  on  that  head 
than  a  commissioner.  But  should  that  ctmnge  be  determined  upon,  the  commimoners  ou|^ 
in  my  opinion,  to  be  empowered  to  do  that  which  the  creditors  now  do,  via.,  to  take  inta  cott* 
sideration  the  conduct  of  the  bankrupt  before  as  well  as  after  the  bankruptcy,  and  where  they 
are  satisfied  with  both,  let  their  certificate  have  the  same  effect  as  at  pveeent :  but  where  hm 
had  contracted  large  debts  which  he  could  not  expect  to  be  able  to  discliarge,  squaadaml 
away  his  property,  or  otherwise  misconducted  himself  before  the  bankniptcy,  kt  the  oonraus- 
sioners  grant  a  certificate  that  will  protect  his  person  only. 

49.  I  think  it  very  desirable  that  such  a  power  should  be  ginen  to  the  commisMoners.  I 
have  known  many  instances  of  gross  fraud  and  perjury,  and,  with  two  exoeptiona,  the  delin- 
quents received  no  punishment.  At  present  they  seem  to  rely  so  much  on  the  unwillingness  of 
parties  to  incur  the  trouble  and  expense  of  a  prosecution  that  theywill  oftentimes  perjure 
themselves,  not  for  their  own  benefit,  but  merely  to  sen^e  a  friend.  The  conviction  that  such 
misconduct  would  be  visited  with  immediate  punishment  would,  in  my  opinion^  have  a  most 
salutary  effect. 

€0.  Whether  the  Court  of  Beview  should  be  abolished,  and  its  powers  transferred  to  the 
Court  of  Commissioners  in  London,  or  to  some  new  court  of  equity,  sh^Hikl  such  oovrt  be 
created,  are  questions  on  which  I  will  not  express  any  opinion,  as  gentlemen  in  London  must 
have  better  means  of  informing  their  judgment — ^but  I  am  decidedly  of  opinion  that  there 
should  be  but  one  court  of  general  jurisdiction  in  bankruptcy,  and  that  that  court  should  sit 
in  London.  By  the  plan  here  proposed,  there  would  be  at  least  ten  sudi  courts  sei^tered 
over  the  country ;  the  number  of  cases  to  be  divided  in  them  woUld  be  mudi  less  than  tibe 
number  now  decided  in  the  Court  of  Review,  inasmuch  as  a  great  portion  of  the  bustness  of 
that  court  flows  to  it  from  fiats  opened  in  London ;  it  follows,  therefore,  that  each  of  these 
ten  local  courts  would  have  considerably  less  than  one-tenth  part  of  the  business  that  now 

fr oes  to  the  Court  of  Review :  but  this  latter  court  is  not  occupied  one-tenth  part  of  its  time ;  a 
ocal  court,  therefore,  would  not  be  occupied  (with  judicial  business)  the  one-hundredth  part 
of  its  time ;  and  to  me  it  seems  quite  clear,  that  in  a  court  with  so  wide  a  jurisdiction  and 
so  little  to  do,  that  little  would  never  be  done  well.  However  able  and  learned  ihe  judges 
might  be  at  first,  in  a  few  years  they  would  find  that,  for  want  of  practice,  their  knowledge 
was  fast  passing  away.  Sometimes  they  would  be  called  upon  to  decide  diflicult  questions 
without  assistance  from  the  bar ;  at  other  times  there  would  be  an  ingeuimis  London  barrister 
on  one  side,  and  a  country  solicitor  on  the  other.  The  judge,  having  his  faculties  rarelj 
exercised,  would  be  no  match  for  the  barrister  in  full  practice, — he  would  be  continually  in 
doubt,  and  often  be  cajoled  or  browbeaten  into  a  wrong  decision,  and  would  soon  lose  the 
confidence  of  the  profession  and  of  the  public.  In  point  of  expense,  too,  the  country  suitor 
would  find  it  a  change  for  the  worse, — for  to  say  nothing  of  the  increase  in  the  number  of 
appeals  to  the  Chancellor  resulting  from  the  state  of  thin^  above  described,  he  would  be 
reduced  to  this  alternative — either  ho  must  have  his  case  decided  without  the  assistance  of 
counsel,  or  he  must  incur  the  heavy  expense  of  bringing  down  barristers  from  Loudon — in 
which  case,  the  costs  of  hearing  in  the  country  would  be  much  greater  than  in  town.  On 
these  grounds  it  appears  to  me  that  the  powers  of  the  Court  of  Review  should  not  be 
transferred  in  all  their  plenitude  to  the  courts  of  bankruptcy  in  the  country  districts :  at 
the  same  time,  I  think  the  jurisdiction  of  those  courts  might  be  very  advanta^tfously  enlarged 
in  several  respects.  For  the  reasons  stated  in  answer  to  question  3,  I  thmk  that  the  laws 
relating  to  insolvent  debtors  should  be  administered  by  the  resident  bankrupt  commissioners. 
Many  matters  which  cannot  now  be  done  without  a  special  order  of  the  Court  of  Review, 
but  for  which  that  court  grants  an  order  almost  as  a  matter  of  course,  might  safely  be  left  to 
the  discretion  of  the  commissioners.  For  instance,  dispensing  with  the  attendance  of  tbe 
petitioning  creditor  at  the  opening,  when  he  resides  at  a  distance  of  80  miles  or  more — 
allowing  one  trustee  to  prove  in  the  absence  of  the  other,  &c. ;  this  might  be  accomplished 
by  a  general  order.  Inquiries  as  to  matters  of  iact  might  often  be  referred,  with  the  greatest 
advantage,  by  the  court  in  London  to  the  local  commissioners.  A  case  is  now  pending  in 
the  Court  of  Review,  and  the  point  in  issue  is  the  sufficiency  of  the  petitioning  creditor's 
debt,  and  that  is  found  to  depend  on  the  question  whether  tlie  bankrupt  did  or  <£d  not  in- 
struct the  petitioning  creditor  to  do  certain  business;  a  question  which  the  cornmissienen 
would  probably  have  decided  on  viva  voee  evidence  in  a  day,  but  which  having  been  referred 
by  the  court  to  its  own  officer,  the  war  has  been  carried  on  before  him  by  affraavk  for  nnmy 
months,  at  a  vast  expense,  and  the  prospect  of  a  decision  seems  as  remote  as  at  the  oarnmesee- 
ment.  The  powers  mentioned  in  questions  28  and  49  sbtfuld  be  given  to  the  commissioners. 
Desirable  as  it  undoubtedly  is,  that  the  powers  of  the  oountry  commissioners  should  be 
onlarged,  it  seems  to  me  to  be  of  equal  importance  that  their  territorial  jurisdiction  sbonld  be 
extended,  so  that  the  amount  of  business  in  each  district  should  be  sufficient  to  enable  the 
commissioners  to  acquire  a  ffood  practical  knowledge  of  their  duties,  which  nothii^  but  ex- 
perience can  give.  On  looking  through  a  bankrupt  remler,  a  few  months  ago,  I  found  that 
the  number  of  fiats  opened  by  seven  different  lists,  within  30  iniies  of  Birmingham,  between 
the  1st  September,  1838,  and  Ist  September,  1899,  was  seven,  or  on  tbe  average,  one  ifiat  tm 
each  list.  The  law  may  have  been  very  well  admiaistn^  in  those  places,  for  aught  I  know, 
•but  it  surely  is  unreasonable  to  expect  that  it  should  be  sa  So  long  as  the  present  system 
oontinues,  it  would  be  well  to  fill  up  the  vacancies  that  occur  in  lets  of  commissioners  in 
small  towns,  by  inserting  the  names  of  the  commissioners  in  the  nearest  large  town ;  and  I  would 
beg  leave  to  suggest  it  for  comideration,  whether  some  such  plan  as  the  following  might  not 
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te  acbpt^     Let  the  oowitiy  be  divided  into  districts,  each  baring  some  hnportant  com-  Returns   fo  tbt 
mercial  town  as  its  centre,  and  a  radius  of  forty  or  fifty  miles ;  the  commissioners  to  reside  Questlens  drcu- 
within  two  miles'  distance  from  the  central  town ;   a  single  commissioner  to  be  authorized  to  '*J®^.  ^y  ^*  ^•"^ 
bold  meetings  in  any  town  where  it  seems  desirable  that  they  should  be  held,  and  to  decide  '""^'^"^'^ 
aH  questions  whidi  may  arise  there — subject  nevertheless,  to  the  joint  decision  of  himself  and  r.  Butiaet,  Stq. 
ooliea^oes  on  any  mint  that  he  may  desire,  or  be  veqtiested  to  reserre  for  that  purpose ;  tlie  Birminghan  List 
eommissioners  to  hate-  ftxed  salaries  instead  of  fees.    Tliree  coramisstoners  would  proBably 
he  saflfeient  for  snch  districts  as  those  of  Bristol,  Bimingham,  Manehester,  Liverpool^  and 
Leeds;  in  some  of  the  others  not  so  many  would  be  required. 

61 .  Much  business  of  this  kind  might  be  done  in  the  manner  proposed ;  and  I  would  submit 
it  for  consideration,  whetHer  the  masters  in  Chancery  might  not  be  relieved,  to  a  certain  extent, 
bjr  the  same  meaar. 

62.  After  what  I  have  stated  in  answer  to  question  60*,  I  think  it  stilBeient  to*  express  my 
entire  conviction  that  this  second  plan  would  utterly  fail,  and  cause  the  greatest  dissatisfinetiea 
in  the  country. 


Mr.  WM.  SPURRIER,  Solicitor.— BiHMtKOHAM. 

,1.1  tiiink  that  one  court,  and  that  a  Bankruptcy  Court,  would  be  better  tlian  a  Bank-  Mr.  Wm  Spurrier, 
niptcy  Court  and  an  Ineolvent  Debtors*  Court :  my  reason  for  preferring  a  Bankrupt  Court  Birmingham  Ii«t. 
is,  tliat  I  hardly  ever  knew  a  dividend  made  of  an  insolvent's  estate,  under  the  Insolvent 
Debtors*^  laws. 

2.  I  think  that  all  insolvents*  estates  would  be  better  administered  under  the  bankruptcy 
laws  than  under  the  insolvent  debtors*  laws. 

3.  My  opinion  is  in  favour  of  bankruptcy  proceedings,  especially  when  the  fiat  is  executed, 
as  it  ought  always  to  be,  at  or  near  the  bankrupt's  place  of  residence,  where  his  creditors 

K'ncipally  reside ;  whereas,  in  insolvency,  the  insolvent  is  oft^eu  diachaiged  by  the  Insolw^nt 
btors*  Court  in  London,  at  a  great  distance  from  all  his  ereilitors,  who  are  deterred  by 
expense  from  interfering,  and  vwd  veee  exaiaktation  oC  witnesees  ia  shot  out  by  the  expense  of 
attendance. 

4.  I  have  had  Ettle  to  do  with  the  Insolvent  Debtors'  Court ;  but  seeing  how  few  dividends 
af9  made  under  it,  I  have  no  favourable  opinion  of  its  efficiency. 

5.  I  have  hardly  ever  known  a  dividend  made  in  the  Insolvent  Debtors'  Court,  whereas 
there  are  few  bankruptcies  without  a  dividend. 

6.  None. 

7.  I  believe  it  very  frequently  happens,  though  I  cannot  point  out  the  instances — but  I 
believe  it  more  frequently  happens  that  the  prox>erty  of  insolvents  is  fraudulently  disposed  of 
shortly  before  going  to  gaoL 

8.  The  last  answer  answers  this  question. 

9.  I  think  the  giving  of  a  cognevit,  or  warrant  of  attorney,  in  a  personal  action,  ought  to  Ije 
considered  an  act  of  bauikniptcy,  since  it  must  be  intended  to  facilitate  the  plaintiff^s  remedy 
to  the  prejudice  of  other  creditors;  and,  when  for  a  debt,  is  pretty  strong  proof  of  inability  to 
pay  by  other  means. 

10.  I  think  not.  If  bis  examination  were  made  evidence,  (and  without  that,  it  would  be 
of  DO  use,)  it  might  enable  a  vindictive  debtor  to  set  aside  an  execution  (airly  obtained  by  a 
b4mujid€  creditor,  by  setting  up  a  fake  act  of  bankraptcy,  or  by  swearing  to  a  knowledge  of 
the  creditor  of  an  act  of  bankruptcy  before  the  execution  was  executed,  when  no  such  know- 
ledge existed. 

11.  I  am  not  aware  of  any  prejudicial  effect  which  this  statute  has  occasioned.  It  seems 
but  &ir  that  every  bondjide  creditor  should  have  the  advantage  of  his  own  diligence,  if  there 
be  no  fraudulent  concert  between  him  and  the  bankrupt. 

12.  I  think  almost  always. 

13.  I  think  it  would — but  not  to  liberate  the  insolvent  from  his  debts,  except  of  such  cre- 
ditors as  reeeii«  the  dividend :  because  others  may  have  just  ground  of  suspicion  of  the  in- 
solvent's conduct* 

14.  Certaiidy  not. 

15.  I  think  not ;  but,  on  the  contrary,  that  it  would  be  an  inducement  to  the  dishonest  to 
get  in  debt,  and  cheat  and  defraud  honest  tradesmen  and  others. 

16.  I  think  not;  but  I  think  any  creditor,  baring  reasonable  groimds  to  suspect  con- 
cealment of  property,  should  have  the  means  of  compelling  the  debtor  to  appear  and  be 
examined  on  oath  before  some  judge  or  competent  authority  as  to  such  sitppoeed  ecmceaU 
ment,  and  generally  as  to  his  estate  and  effecU;  with  power  to  the  judge  or  examiner  to 
to  cotmnit  until  fiill  and  satisfactory  answers  be  given ;  and  that  the  creditors,  or  any  of 
them,  should  be  permitted  to  examine  witnesses  against  the  bankrupt. 

17.  I  think  not 

18.  !  think  the  power  of  inpiisoament  for  debt  induces  not  only  many  dishonest  debtocs 
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Returns  to   the  to  pay  thejr  debts  who  otherwise  would  not,  but  tends  ffreatly  to  prevent  their  settinfir  in 

Question*  circu-  Jebt  o         ^        r  &         © 

lated  by  the  Com- 
missioners. 19.  This  is  answered  by  the  last  answer. 

Mr.  Wm.  Spurrier  ^^'  '  ®™  "^*  much  acquainted  with  the  operation  of  Courts  of  Request ;  but  from  what  I 
Birmingham  List/  ^^^^  ^^^^  ^^  them,  I  think  they  are  the  worst  tribunals  we  have,  and  ought  to  be  abolished. 
Besides  a  plaintiff  swearing  to  support  bis  own  claim  and  the  defendant  denied  the  means 
of  rebutting  that  claim  on  oath,  it  frequently  happens,  I  believe,  that  the  parties  litigant  apply 
to  commissioners  out  of  court,  with  whom  they  happen  to  have  some  acquaintance  or  con- 
nexion in  business,  and  enlist  them  in  their  favour  before  the  cause  has  been  heard. 

21.  Certainly  not.  , 

22.  I  am  aware  that  such  process  is  easily  evaded,  but  I  think  in  general,  if  the  defendant 
has  goods  to  pay,  they  are  taken.  But  why  not  authorise  the  execution  against  goods  to  be 
executed  anywhere  out  of  the  jurisdiction  of  the  court,  by  the  endorsement  of  a  justice  of  the 
peace  for  the  county  where  the  goods  are  supposed  to  be,  without  the  tedious  and  expensive 
process  of  removing  the  judgment  into  and  issuing  execution  from  a  superior  courts  which  is 
now  the  course  of  proceeding. 

23.  This  is  already  answered.     See  answer  to  question  16. 

24.  I  don't  know  what  is  here  meant  by  a  criminal  commitment,  unless  it  be  a  commitment 
for  not  fully  answering.  If  a  debtor,  imprisoned  for  debt,  seeks  to  obtain  his  release,  he  ought 
to  prove  his  title  to  it.  The  creditor  of  a  fraudulent  debtor,  in  many  instances,  could  only  be 
able  to  prove  that  the  bankrupt  had  got  into  his  debt,  and  had  shown  no  disposition  to  pay. ' 

25.  I  think  that  the  abolition  of  arrest  has  been  very  injurious  to  creditors,  and  produced  a 
destruction  of  confidence  in  trade,  and  operated  with  the  dishonest  as  a  boon  to  fraud  and 
villany. 

26.  I  think  not.     It  has  only'encouraged  dishonesty,  and  made  rogues  still  greater  rogues. 

27.  On  my  practice  and  experience  as  a  solicitor  and  attorney  of  fity  years  standing. 

28.  I  think  such  a  power  ought  to  be  possessed  by  commissioners  of  bankrupts  to  give  full 
eifect  to  their  proceedings,  and  to  ensure  decorum  and  respectful  behaviour  before  them. 

29.  I  think  a  more  cheap  and  summary  proceeding  before  some  judge  or  competent  person 
easy  of  access  would  be  better. 

30.  1  think  it  would — if  tliat  judge  or  commissioner  may  be  readily  applied  to. 

31.  I  think  it  would,  but  he  should,  in  case  of  appeal,  state  the  facts  specially  and  the 
groimds  of  his  decision. 

32.  I  think  it  would. 

33.  I  think  it  would  be  better  to  summon  the  debtor  to  be  examined  before  adjudication, 
but  if  he  fails  to  attend,  then  to  adjudicate,  as  at  present. 

34.  No.  As  soon  as  a  fiat  is  obtained,  the  property  should  in  the  first  place  be  secured 
without  any  previous  intimation  to  the  debtor,  and  the  proceedings  should  then  be  as  stated 
in  answer  to  question  33. 

I  think  the  modes  last  above  suggested  better  than  either  of  the  modes  referred  to  by  this 
query.  The  first  is  to  secure  the  property,  and  the  next  to  see  if  the  party  has  become 
bankrupt ;  if  not,  it  must  be  restored ;  but  no  action  should  be  brought  by  the  debtor,  if  pro- 
bable cause  for  the  proceeding  be  shown. 

35.  This  is  bad.  In  my  humble  judgment,  the  bankrupt  and  every  other  person  meaning 
to  dispute  the  bankruptcy,  and  not  being  incapacitated,  should  be  bound  to  eommence  his 
proceedings  within  six  months  after  the  debtor  shall  have  been  advertised  as  a  bankrupt  in  the 
London  Gazette. 

36.  None  whatever — provided  six  calendar  months  be  allowed  to  the  bankrupt  or  others,  to 
dispute  the  bankruptcy,  as  stated  in  answer  35. 

37.  I  would  prefer  the  plan  suggested  in  the  first  part  of  this  query,  to  that  of  the  Irish 
Act  of  the  6  &  7  Wm.  IV.,  c.  14,  sec.  115. 

38.  I  would  make  the  adjudication  final,  unless  parties  having  claims  against  assignees 
prosecute  such  claims  by  action  or  bill  in  equity  within  six  months  afler  the  bankruptcy  ap- 
pears in  the  Gazette ;  but  that  if  so  prosecuted  within  the  six  mouths,  notice  should  be 
required  as  now,  under  the  90  &  91  sec.  of  6  Geo.  III.,  c.  16,  of  the  party's  intention  to  dis- 
pute the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy,  or  any,  or  either  of 
them. 

39.  I  think  the  law  as  to  certificates  should  remain  as  it  is,  subject  to  the  following  ob- 
servations : — I  think  certificates  are  too  readily  obtained  as  the  law  now  is,  and  that  no  cer- 
tificate should  be  granted  until  after  a  dividend  be  made — since  bankrupts,  after  they  have 
obtained  their  certificates,  generally  speaking,  care  little  for  their  creditors. 

40.  Certainly ;  but  see  answer  to  query  39. 

41.  The  obtaining  creditors'  consent  to  a  certificate  is  certainly  attended  with  expense  to 
the  bankrupt. 

42.  No,  I  cannot,  except  that  if,  instead  of  the  certificate  being  handed  to  each  creditor  of 
20/.  and  upwards  for  bis  assent  and  signature,  the  bankrupt  were  required  to  call  a  public 
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meeting  of  such  creditors,  by  three  weeks'  notice  in  the  London  Gazette,  and  in  some  one  Returns   to  the 
provincial  paper,  circulated  in  the  place  where  the  bankrupt  at  the  time  of  the  fiat  lived.  Questions  circu- 
expressly  for  the  purpose  of  assenting  to,  or  dissenting  from,  the  certificate,  much  expense  lated  by  the  Coin- 
might  be  saved ;  but  then,  if  not  granted  by  a  sutficient  amount  of  creditors,  in  number  and  L 

value,  no  meeting  for  a  similar  purpose  should  be  held,  nor  the  certificate  obtained  in  less  Mr.  Wm.  Spurrier 
than  twelve  calendar  months  after;  but  that  after  that  period  it  may  be  obtained,  as  now,  Birmingham  List 
without  the  meeting  being  held,  othen'i'ise  the  crexlitors  might  be  harassed  weekly  by  such 
meetings. 

43.  I  think  the  present  practice  is  better  than  that  here  suggested.  Creditors  are  seldom 
if  ever  vindictive  ;  and  as  they  are  the  best  judges  of  the  bankrupt's  conduct,  from  their  deal- 
ings with  him,  the  consent  of  the  number  and  value  now  required  is  not  unreasonable. 

44.  I  think,  from  my  observations,  the  supineness  of  creditors  would  make  the  obtaining 
the  certificate  of  a  commissioner  or  judge  too  easy  a  thing. 

45.  I  think  not. 

46.  Most  certainly ;  though  now,  whatever  his  conduct  in  contracting  debts,  or  disposing 
of  his  property  before  his  bankruptcy  may  have  been,  provided  there  be  no  fraud  ner  con- 
cealment, and  a  sufficient  number,  in  number  and  value,  of  his  creditors  sign  their  consent  to 
the  certificate,  the  Comnaissioners  would  be  bound  to  sign  it. 

47.  I  think  in  all  cases,  until  after  an  au4it,  if  not  till  after  the  payment  of  a  dividend,  for, 
generally  speaking,  the  assignees  are  not  enabled  before  the  last  examination,  according  to 
the  time  now  fixed  by  law,  to  know  much  of  the  bankrupt's  affairs,  or  whether  he  has  made  a 
full  discovery  or  not. 

48.  Where  a  bankrupt  has  conducted  himself  properly  to  the  satisfaction  of  his  Commis- 
sioners, and  some  creditor  the  amount*  of  whose  debt  makes  him  a  requisite  party  to  sign  it, 
obstinately  withholds  his  signature  after  all  required  but  him,  have  signed,  then  I  thjnk  it 
would  be  proper  for  the  -Commissioner  to  require  him  to  appear  before  him  and  state  the 
grounds  of  his  refusal,  and,  if  futile  or  unsatisfactory  to  the  Commissioner,  that  the  Commis- 
sioner might  be  empowered  to  allow  it.  ' 

49.  I  think  it  would  be  most  desirable  that  the  Commissioner  should  have  such  power. 

50.  1  think  under  a  fiat,  because  generally  at  less  expense,  from  the  diflSculty  of  getting  in 
creditors ;  besides,  it  frequently,  and  I  think  I  might  say  generally,  happens,  that  after  a 
great  expense  has  been  incurred,  in  endeavouring  to  get  creditors  in,  a  bankruptcy  at  last  has 
been  found  necessary. 

51.  I  think  not. 

52.  I  think  in  no  case'  except  where  the  estate  is  very  small  and  the  creditors  few.  and  of 
small  amount,  is  a  trust-deed  preferable  to  a  fiat,  independently  of  the  diflSculty  there  is  of 
making  titles  to  estates  under  trust-deeds. 

53.  Yes ;  I  think  the  Court  of  Bankruptcy,  or  Commissioners  of  Bankrupt  for  the  district 
where  the  insolvent  resided  at  the  time  the  deed  was  executed,  should  have  power  to  call 
before  them  and  examine  the  trustees,  and  compel  a  dividend,  in  like  manner,  as  in  the  case 
of  assignees  under  a  fiat. 

54.  The  best  mode,  I  think,  in  small  estates,  would  be  to  let  the  fiat  issue  on  payment  of  a 
very  small  fee. 

55.  Out  of  each  estate — to  insure  his  vigilant  attention. 

56.  I  think  not,  if  he  acts  bond  fide,  though  he  may  have  erred  in  judgment ;  but  I  think 
in  such  case  the  bankrupt's  estate  should  bear  him  harmless. 

57.  I  have  not  suflfered  much  by  failures ;  but  I  have  had  an  experience  of  thirty  years 
and  more  in  working  commissions  and  fiats  in  bankruptcy,  as  a  standing  Commissioner  of 
Bankrupt  on  the  Birmingham  list. 

58.  This  is  a  delicate  question  for  me,  as  a  country  commissioner,  to  answer.  In  my 
opinion,  fiats  against  persons  residing  at  more  than  forty  miles  from  London  are  worked  more 
advantageously  for  the  creditors  in  the  country  than  they  can  be  in  London ;  but  I  think  it 
would  be  an  improvement,  and  saving  of  a  great  and  useless  expense,  not  to  make  two  bar- 
risters' attendance  necessary  under  any  fiat,  nor  to  give  them  double  fees  or  travelling  expenses. 
Fiats,  with  two  counsel  commissioners,  are  not  now  better  executed  in  the  country  than  com- 
missions were  before  with  one  counsel  and  two  attorneys ;  and  it  would  be  a  great  advantage 
to  have  an  official  assignee  in  every  case,  who,  being  interested  in  the  amount  of  assets  got  in, 
would  use  more  diligence  than  otlrer  assignees  can,  consistently  with  a  due  regard  to  their  own 
aflfairs. 

59.  This  query  is  answered  in  the  answer  to  the  last  and  former  queries. 

60.  I  think  the  mode  submitted  for  consideration  by  this  query  would  be  attended  with 
much  more  inconvenience  and  expense  than  the  present  mode  of  prosecuting  fiats,  llie 
machinery  is  more  complicated,  and  the  examinations  of  witnesses,  viva  voce,  in  London, 
would,  I  think,  generally  be  very  expensive  and  unnecessary,  and  ought  therefore  to  be 
avoided :  Besides,  if  appeals  to  three  judges  of  the  Bankrupt  Court  in  London  are  to  be 
allowed,  then  I  think  it  would  be  far  better  that  those  appeals  should  be  founded  on  the  copies 
of  the  depositions  taken  before  the  district  commissioner,  viva  voce,  than  on  a  viva  voce  ex- 
amination taken  before  the  bankrupt  judges  in  London ;  and  I  think  if  the  proceedings  in 
district  courts  were  to  be  transmitted  to  London,  and  become  there  matter  of  record,  and 
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office-copies  furnished  to  the  solicitor  prosecuting  the  fiat,  a  very  considerable  and  useless 
expense  would  be  occasioned,  and  no  good  result  from  it.  Besides,  I  am  not  aware  of  any 
difficulty  of  access  there  is  to  the  proceedings  under  fiats  worked  in  the  country,  nor  of  any 
want  of  publicity ;  nor  of  any  checks  attendant  tliereupon;  nor  of  any  delays  in  getting  in  the 
bankrupt's  estate,  which  the  appointment  of  official  assignees  would  not  remove;^  nor  that 
the  funds,  which  are  always  paid  into  the  hands  of  bankers  appointed  by  the  creditors,  are 
less  safe  than  they  would  be  if  under  the  direction  of  London  bankrupt  judges ;  nor  that 
dividends  would  be  sooner  made  under  London  fiats  than  under  country  fiats,  provided  official 
assignees  were  appointed,  which  I  think  is  one  of  the  greatest  improvements  in  the  Bankrupt 
Laws. 

61.  The  several  matters  alluded  to  in  this  query  might  no  doubt  be  prosecuted  before 
bankrupt  judges  ;  but  I  think  it  would  degrade  attorneys  to  the  lowest  ebb,  and  make  them 
regardless  altogether  of  character ;  whereas,  the  best  way  of  keeping  the  profession  of  the  law 
and  attorneys  respectable  is,  to  add  to  their  importance,  and  not  detract  from  it.  I  think 
this  suggestion  highly  objectionable,  and  calculated  to  raise  jealousies  and  bickerings  between 
the  different  members  of  the  profession  of  the  law. 

62.  I  think  this  plan  as  bad,  or  worse,  than  that  suggested  for  consideration  by  the  last 
query.  If  fiats  were  always  to  be  opened  in  London,  and  the  expense  of  witnesses  from  dis- 
tant parts  of  the  country  to  be  incurred  ;  and  if  creditors  must  always  go  to  the  expense  of 
making  affidavits  in  proof  of  their  debts,  and  powers  of  attorney  to  vote  in  choice  of  assignees, 
instead  of  effecting  these  personally  as  at  present,  without  expense  or  inconvenience,  the 
grievance  would  be  intolerable ;  and  if  the  last  examination  of  a  bankrupt  is  to  stand  over 
until  a  circuit  commissioner  makes  his  appearance,  I  think  the  greatest  inconvenience  and 
dbsatisfaction  would  thereby  be  occasioned.  Circuit  Courts  are,  in  my  opinion,  the  worst 
plan  that  could  be  suggested. 

53.  Yes — the  present  sptem — with  the  alterations  I  have  before  suggested. 


Mr.  J.  R.  Carter, 
Boston  List. 


Mr.  JOHN  R.  CARTER,  Solicitor.— Boston. 

1.  I  think  not.  The  circumstances  disclosed  in  each  Court  seem  to  afford  ample  grounds 
for  this  opinion. 

2.  I  think  not,  and  that  the  cases  do  not  afford  a  parallel. 

3.  From  what  I  have  seen  of  the  practice  of  both  Courts,  I  think  the  existing  system  works 
well. 

4.  Recently. 

5.  No;  because,  if  it  h^d  been  desirable,  there  is  not  any  doubt  but  that  a^fiat  would  have 
been  issued. 

6.  No. 

7.  Yes ;  but  then  the  insolvent  debtor  from  an  agricultural  district  is  generally  Tery  re- 
duced, and  the  abstraction  of  property,  between  the  periods  here  referred  to,  eomparativdy 
small  in  amount. 

8.  I  have  not. 

9.  Yes ;  any  act  of  fraud  or  embezzlement,  or  the  giving  any  security  or  acknowledgment, 
with  a  view  to  constitute  a  debt  where  a  gift  was  apparently  intended. 

10.  Certainly. 

11.  I  cannot  speak  to  this. 

12.  I  think  they  did,  before  the  passing  of  the  Act  1  &  2  Vict  c.  110. 

13.  Yes,  provided  means  were  given  for  enforcing  a  just  account  from  the  debtor. 

14.  Certainly  not. 

15.  Certainly  not  I  think  such  a  course  would  only  lead  to  a  repetition — and  offer  a  pre- 
mium for  dishonesty. 

16.  I  think  not. 

17.  That  I  cannot  say. 

18.  Certainly  it  has. 

19.  I  should  think  so — or  else  men  are  really  more  honestly  disposed  than  they  have  credit 
for. 

20.  I  am  clerk  to  the  Court  of  Requests  at  Spalding. 

21.  Certainly  not. 

22.  I  am  not  aware  of  anything  of  the  kind. 

23.  I  am  not  disposed  to  think  that  a  judgment  creditor  ought  to  have  any  more  power 
given  to  him  than  what  he  can  now  derive  from  his  judgment. 

24.  I  don't  think  the  present  mode  of  dealing  with  an  insolvent  debtor  can  be  materially 
improved. 

25.  I  know  it  to  have  been  very  prejudicial. 

26.  It  has  certainly  been  beneficial  to  debtors,  by  exempting  them  from  the  fear  of  being 
arrested. 
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27.  Dealings  in  trade.  Returns  to  the 

28.  Certainly  it  is.  ffiyThe^'iS^. 

29.  The  power  must  be  vested  somewhere^  but  I  should  think  it  immaterial  whether  with  missioners. 
the  Lord  Chancellor  or  the  Court  of  Review.  -— 

30.  I  think  this  would  be  objectionable.     I  don't  see  where  the  advantage  would  arise.         Boston  List 

31.  I  think  it  would,  subject  to  appeal. 

32.  I  think  he  should  give  security  for  the  costs ;  but,  if  required  for  the  performance,  an 
appeal  in  many  very  proper  cases  might  be  defeated  altogether  by  requiring  security. 

33.  The  creditor  acts  upon  his  own  risk. 

34.  I  do  not  think  that  any  practical  good  would  result  from  this,  and  that  much  positive 
mischief  would. 

35.  I  think  this  is  an  answer  to  the  grievances  and  remedies  suggested  by  the  preceding 
question. 

36.  I  think  there  could  not  be  any  objection  to  this.  The  bankrupt  might  be  made  to 
declare  at  the  time  of  his  'examination,  whether  or  not  he  disputes  the  fiat,  and,  if  he  declared 
he  did  not,  then  such  declaration  to  be  final  as  to  all  parties ;  and,  if  he  should  state  that  he 
did,  then  the  limitation  here  suggested  should  take  eflect. 

37.  I  don*t  understand  the  reason  for  the  limitation  in  the  Irish  Act. 

38.  The  adjudication,  if  unappealed  against  for  a. stated  period,  ought  to  be  final  and  con- 
elusive  upon  all  persons  and  parties. 

39.  Bad  in  the  extreme.  It  gives  an  unprincipled  creditor  power  over  the  bankrupt's 
future  destiny — most  cruel. 

40.  Certainly  not. 

41.  Yes. 

42.  By  vesting  the  power  in  the  commissioner.  Notice  to  be  given  in  the  Gazette  that 
the  certificate  would  be  applied  for  on  a  day  to  be  named ;  and  liberty  given  to  any  creditor 
to  oppose  the  same,  on  grounds  to  be  adjudged  reasonable  by  the  commissioner. 

43.  Yes.     See  answer  to  No.  42. 

44.  Certainly  not.     I  think  the  creditors  are  always  alive  to  this  matter. 

45.  The  granting  or  not  of  the  certi6cate  would  depend  upon  matters  of  fact. 

46.  Most  undoubtedly. 

47.  The  certificate  should  not  be  granted  before  tlie  bankrupt  passed  his  examination. 
The  audit  and  dividend  do  not  depend  upon  the  bankrupt,  but  his  assignees  and  the  pecuUar 
circumstances  of  the  bankruptcy. 

48.  None,  except  what  has  been  previously  adverted  to. 

49.  No,  the  power  is  too  great ;  but  I  would  make  gross  misconduct  or  fraud,  a  misde- 
meanor, punishable  with  hard  labour,  and  give  power  to  the  commissioner  to  direct  the 
assignees  to  prosecute.  The  expense  of  the  prosecution  would  be  borne  by  the  country,  as  is 
the  case  in  obtaining  goods  under  false  pretences,  &c. 

50.  Under  a  fiat. 

51.  I  am  not  aware  that  they  are  more  resorted  to :  they  have  always  been  adopted  where 
the  estate  was  small,  or  the  apparent  dividend  prompt  and  large. 

52.  See  answer  to  51. 

53.  The  power  of  calling  the  trustees  to  account  upon  a  petition  supported  by  an  aflidavit. 

54.  I  think  the  scale  should  be  graduated  in  reference  to  the  property  disclosed  on  the 
examination  of  the  bankrupt  available  to  a  dividend. 

55.  Out  of  each  estate. 

56-  Certainly ;  or  where  the  guarantee  against  speculative  actions  and  suits. 

57.  I  have  not  suflFered  by  failures  in  the  country,  but  I  have  had  considerable  experience 
in  bankruptcy  for  27  years, 

58.  I  think  the  administration  of  bankrupts'  estates  has  been  well  conducted  in  the  country. 

59.  I  think  two  commissioners  sufficient.  The  travelling  expenses  and  loss  of  time  of  the 
commissioner  ought  to  be  provided  for. 

60.  See  my  answer  to  No.  3. 

61.  Certainly :  they  might  also  act  as  coroners  and  commissioners  for  inspecting  poor  law 
unions,  &c. 

62.  The  cases  of  country  commissioners  in  agricultural  districts  are  few  and  far  between, 
and  require  prompt  attendance  when  they  occur. 

63.  I  do  not  approve  of  either  of  the  plans  suggested  in  Nos.  60  and  62.  I  think  one 
Judge  in  the  Court  of  Review  sufficient,  and  that  this  Court  should  be  a  Court  of  Appeal 
only,  except  in  country  fiats,  or  cases  of  further  directions. 
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ARTHUR  PALMER,  Esq.— Bristol. 

!,  2.  Subject  to  my  answer  to  the  13th  Question,  I  am  not  aware  of  any  reason  why 
the  same  system  of  law  as  is  proper  for  the  administration  of  the  estate  of  a  bankrupt  ought 
not  to  be  applied  to  the  administration  of  the  estate  of  an  insolvent  debtor;  the  objects 
should  be  the  same,  and  the  proper  means  for  obtaining  those  objects  appear  to  be  identical. 
If  the  system  is  to  be  the  same,  there  does  not  ai)pear  to  me  to  be  any  reason  why  there 
should  be  two  Courts  for  administering  that  system  ;  but  if  there  are  to  be  different  jsystems, 
then  I  think,  to  avoid  confusion  and  the  consequent  probability  of  mistake  in  the  application 
of  the  systems  respectively,  there  should  be  two  Courts. 

3  and  4,  For  several  years  I  practised  in  the  Insolvent  Debtors'  Court  in  Bristol,  and  for 
about  twenty  years  I  have  had  in  Bristol  very  extensive  practice  in  bankruptcy. 

5,  6,  and  7.  I  have  no  knowledge  of  the  practice  of  bankruptcy  in  London,  or  in  any  other 
place  than  Bristol.  I  am  decidedly  in  favour  of  the  system  of  bankruptcy  as  practised  in 
Bristol ;  but  in  one  of  my  following  answers,  it  will  be  seen  that  I  think  the  practice  of 
bankruptcy  in  the  country  may  be  improved  with  reference  to  the  points  in  that  respect  here- 
inafter mentioned.  I  know  of  no  system  which  I  consider  would  be  preferable  to  that  pursued 
in  bankruptcy  in  the  country,  subject  to  that  improvement.  I  do  not  remember  all  the  cir- 
cumstances which,  from  time  to  time,  have  produced  the  decided  preference  which  I  entertain 
in  favour  of  the  system  of  bankruptcy  over  the  system  of  the  Insolvent  Debtors'  Court ;  but  the 
following  points  immediately  occur  to  me: — In  the  case  of  insolvent  debtors,  from  the  cir- 
cumstance of  the  commissioner  coming  merely  on  circuit,  the  cases  are  called  on  successively, 
and  disposed  of  according  to  the  testimony  of  the  creditor  or  creditors  who  may  be  able  to 
attend  at  the  precise  time,  and  of  the  insolvent  who  is  examined  by  the  commissioner,  with 
very  insuflScient  knowledge  of  the  circumstances  to  enable  him  sufficiently  to  examine  the 
insolvent,  and  thus  many  cases  are  improperly  disposed,  of,  although,  of  course,  the  com- 
missioners are  most  anxious  to  do  all  that  is  proper ;  whereas,  in  bankruptcy,  the  creditors, 
who  reside  where  the  bankruptcy  is  worked,  personally  attend  at  one  of  the  meetings  to 
prove  their  debts,  and  most  of  tliem  attend  to  vote  in  the  choice  of  assignees,  and  they  com- 
municate with  each  other,  and  with  the  solicitor  to  the  assignees,  and  thus  the  traubactions 
of  the  bankrupt,  and  the  nature  and  extent  of  his  properly,  become  better  known,  and  the 
bankrupt  is  consequently  more  fully  and  effectually  examined  as  to  the  discovery  of  his  estate 
and  transactions,  and  witnesses  arc  frequently  summoned  and  advantageously  examined,  and 
private  meetings  are  held,  by  which  great  benefit  is  derived  to  the  bankrupt's  estate,  by 
means  of  that  thorough  inquiry  and  research,  which  could  not  be  made  at  the  hearing  of  an 
insolvent  debtor  in  court :  In  addition  to  which,  there  are  many  creditors,  of  quiet  habits,  who 
persevere  at  bankrupt  meetings  in  their  investigation  of  the  bankrupt's  estate  and  trans- 
actions, but  who  would  object  to  go  into  an  open  court  ,to  do  so.  It  is  also  important  in 
favour  of  the  system  in  bankruptcy  that  meetings  and  adjournments  are  made  so  as  to  agree 
with  the  convenience  of  the  creditors,  while  in  insolvency  there  is  no  such  accommodation — ^the 
consequence  of  which  latter  case  is,  that  the  estate  and  transactions  of  the  party  are  not  suffi- 
ciently investigated. 

8.  I  have,  in  my  practice  in  bankruptcy,  met  with  numerous  instances  wherein  attempts 
have  been  made  by  a  bankrupt  to  diminish  his  property  to  the  prejudice  of  a  dividend  between 
the  time  of  his  having  committed  an  act  of  bankruptcy  and  the  time  of  his  being  adjudged 
bankrupt,  but  in  which  cases  the  property  has  been  restored  by  means  of  the  investigation  to 
which  I  have  just  alluded,  and  which  investigation  could  not  possibly  have  been  made  under 
the  Insolvent  Debtors'  Act.  One  of  the  causes  of  those  attempts  on  the  part  of  the  bankrupt 
is  the  practice  of  solicitors  after  obtaining  fiats,  instead  of  opening  them  at  once,  to  keep  them 
unopened  as  long  as  possible,  and  employ  them  as  the  means  of  effecting  payment,  or  a  com- 
promise ;  and  I  am  of  opinion  that  injury  is  sustained  by  the  creditors  at  large  in  consequence 
of  this  practice. 

9.  If  by  this  is  meant  against  the  will  of  the  bankrupt,  I  am  not  aware  of  any. 

10.  Yes ;  before  and  after,  subject  to  my  answer  to  the  49th  Question.  If  the  consequence 
of  adjudication  would  be  merely  the  administration  of  the  bankrupt's  effects,  I  see  no  reason 
why  the  creditors  should  not  have  the  benefit  of  discovery  from  the  party  himself  fby  analogy  to 
the  right  of  discovery  in  equity)  to  assist  the  creditors  in  realizing  the  object  of  tne  proceecfing 
in  bankruptcy. 

1 1 .  I  have  no  experience  on  this  subject. 

12.  Certainly  not 

13.  Yes;  but  that  the  administration  of  the  property  should  be  according  to  the  system  in 
bankruptcy,  that  is,  the  law  as  to  the  administration  of  the  property  should  be  the  same  in 
both  cases^  although,  at  the  commencement  of  the  proceedings,  the  practice  would  necessarily 
be  different. 

14.  No. 

15.  No. 

16.  I  think  that  a  judgment  creditor  should  have  that  power  without  any  such  order.  It 
does  not  occur  to  me  that  there  is  any  mode  whereby  the  creditor  can  get  at  unsecured  debts 
due  to  the  debtor. 

17.  Yes;  to  obtain  his  discharge  he  would  collect  the  unsecured  debts  and  pay  the  judg- 
ment creditor  therewith,  at  least  so  far  as  they  would  extend  to  pay. 
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IS  and  19.  I  consider  it  to  be  clear>  that  the  knowledge  that  there  is  a  law  of  imprison-  Returns  to   the 
ment  for  debt,  has  considerable  effect  in  inducing  men  to  pay  their  debts,  and  to  refrain  from  QueRtions  circu- 
incurring  them.     If  a  man  has  property,  he  knows  that  it  will  occupy  time  to  get  at  it,  and  l*|ed  Ijy  ttie  Com- 
that  he  will  have  an  opportunity  of  endeavouring  to  conceal  or  make  away  with  it,  so  as  to  '°^^^^^°^"' 
defeat  an  execution,  and  if  he  has  no  property  he  has  nothing  to  fear,  if  there  be  no  right  of  A.  Palmer,  Esq., 
imprisonment.  Bristol  List. 

20,  21,  and  22.  I  am  the  Assessor  of  the  Court  of  Requests  in  Bristol.  I  am  not  acquainted 
"with  the  operation  of  other  Courts  of  Requests.  It  is  my  opinion  that  the  Bristol  Court  of 
Requests  ought  not  to  be  abolished.  It  has  a  very  great  effect  in  producing  payment,  and  it 
is  free  from  all  doubt  that  it  would  have  scarcely  any  such  effect  if  it  had  not  the  power  of 
imprisonment.  So  far  from  being  aware  that  process  from  this  Court  against  property  is  easily 
evaded,  and  that  it  is  commonly  deemed  useless  to  employ  it ;  on  the  contrary,  I  know  that 
process  against  property  is  commonly  employed,  and  very  seldom  evaded,  and  in  the  majority 
of  the  cases,  wherein  it  is  evaded,  [or  rather  defeated,]  it  is  by  means  of  the  landlord  insisting 
on  payment  of  his  rent.  During  the  last  twelve  months,  there  have  been  in  the  Bristol  Court 
of  Requests  1630  causes,  and  537  executions,  of  which  194  were  executions  against  the  pro- 
perty, and  343  were  executions  against  the  person  ;  out  of  the  latter  number  only  133  were 
taken  to  prison,  the  apprehension  of  imprisonment  producing  either  payment  or  compromise, 
and  out  of  the  133  only  29  remained  the  full  term  of  their  imprisonment,  the  debts  being 
either  paid  or  compromised,  or  the  party  having  taken  the  benefit  of  the  Insolvent  Debtors*  Act. 
In  far  the  greatest  mtmberof  all  the  cases  the  plaintiffs  receive  the  full  amount  of  their  debts. 
The  Court  of  Requests  in  Bristol  consists  of  one  of  the  corporation  as  chairman  (the  members 
sit  alternately),  four  other  commissioners,  and  a  barrister  of  at  least  six  years  standing,  who 
acts  as  assessor.  The  chairman  and  four  commissioners  are  gentlemen  of  the  most  respect- 
able class  of  the  trading  interest  of  the  city.  The  commissioners,  who  are  not  members  of 
the  corporation,  are  chosen  yearly  by  the  corporation,  and  are  selected  from  the  citizens  on 
account  of  their  respectability  and  experience  as  traders.  The  plaintiff  and  defendant,  and 
their  witnesses  respectively,  are  examined  viva  voce,  and  the  five  commissioners  act  as  jury- 
men, except  that  a  majority  of  the  commissioners  is  decisive,  and  if  there  is  an  equality  of 
votes,  the  chairman  has  the  casting  vote;  so  that  the  parties  to  the  cause  have  all  the  advan- 
tage of  a  trial  at  law  in  one  of  the  superior  courts  (except  so  far  as  the  assessor  is  inferior  to 
the  judge),  and  also  the  additional  advantage  of  the  effect  of  bills  of  discovery  against  the  , 
plaintiff  and  defendant  respectively;  and  judgment  is  given  after  a  full  investigation  of  the 
cause,  and,  if  necessary,  an  adjournment  for  further  evidence.  The  circumstances  of  the  de- 
fendant are  ascertained,  and  he  is  awarded  to  pay  the  debt  and  costs  by  weekly  or  other  instal- 
ments, according  to  his  ability.  If  he  fails  to  pay,  execution  goes  against  his  property,  or 
against  his  person  :  Unless  in  case  of  adjournment  in  consequence  of  special  circumstances, 
judgment  is  obtained  in  two  weeks.  The  commissioners  act  under  the  sanction  of  an  oath. 
The  Court  has  jurisdiction  from  21.  to  15Z.  The  present  entire  amount  of  all  costs  received, 
including  those  of  executions,  are,  for  debts  under  5/.,  ten  shillings ;  if  between  5/.  and  10/., 
fifteen  shillings;  and  if  between  10/.  and  15/.,  twenty  shillings.  I  trust  I  shall  not  be  sus- 
pected, on  account  of  my  being  the  assessor,  of  speaking  with  insincerity  when  I  say  that,  in 
my  opinion,  the  Bristol  Court  of  Requests  is  a  very  great  benefit  to  all  persons  who  have  debts 
due  to  them  of  a  nature  and  amount  within  the  jurisdiction,  and  who  cannot  obtain  payment 
without  having  recourse  to  law ;  and  I  think  it  might  be  extended  with  great  advantage  to 
the  adjoining  parish  of  St  George,  which  immediately  adjoins  the  city,  and  contains  (I  am 
informed  40,000  or  50,000  inhabitants;  and  indeed  to  the  adjoining  parishes  of  Long 
Ashton  and  Brislington. 

23.  I  think  a  judgment  creditor  should  have  such  a  power — but  that  the  tribunal  should 
consist  of  more  than  one  person. 

24.  The  former. 

25.  26,  and  27.  Subject  to  the  observations  which  I  have  hereinbefore  made  with  reference 
to  the  law  of  imprisonment,  I  have  no  experience  in  these  matters. 

28.  I  think  that  the  judges  and  commissioners  in  Bankruptcy  should  have  such  power, 
and  that  every  Court  should  have  such  a  power  to  repress  contempts  of  Court  in  a  summary 
way. 

29,  30.  I  am  of  opinion  it  would  be  more  advantageous,  particularly  with  reference  to  the 
time  which  would  be  saved,  that  the  proceedings  should  originate  before  the  judges  or  com-  ' 
missioners  who  are  to  adjudicate  upon  the  bankruptcy. 

31.  Yes — if  the  adjudication  is  to  be  made  by  more  than  one  person ;  but  such  a  jurisdiction 
should  not  be  given  to  one  person  only. 

32.  Yes. 

33.  34.  I  think  the  last  suggestion  is  best. 

35,  36,  37,  38.  I  think  the  adjudication  should,  in  all  cases,  be  conclusive,  if  not  disputed 
within  a  certain  period; 

39,  40,  41,  42,  43,  44,  45,  46.  I  think  the  judges  or  commissioners  (more  than  one) 
should  have  power  to  sign  the  certificate,  unless  any  of  the  creditors  can  show  cause  to  the 
contrary,  and  that  they  should  be  at  liberty  to  show  as  cause  (but  subject  to  the  discretion  of 
the  Judges  or  Commissioners)  such  conduct  as  is  mentioned  in  46. 

47.  No ;  not  after  the  bankrupt  has  passed  his  last  examination  to  the  satisfaction  of  the 
judges  or  commissioners. 
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48.  No. 

49.  No ;  I  consider  the  powers  of  the  law  to  be  sufficient,  and  that  a  party  charged  with 
having  committed  an  offence  which  subjects  him  to  punishment,  if  found  guilty,  ought  to  have 
all  the  rights  of  a  trial  by  jury  before  he  receives  punishment. 

50.  Certainly  under  a  fiat :  under  a  trust-deed  there  are  not  the  means  of  investigating 
the  property  and  the  transactions  of  the  debtor  which  there  are  under  a  fiat ;  and  infants  and 
other  persons  under  disabilities  who  are  creditors  cannot  be  bound  under  a  trust-deed. 

51.  I  have  no  experience  on  this  subject,  except  that  which  has  arisen  in  Bristol,  and  I 
believe  that  trust-deeds  are  more  resorted  to  there  than  formerly,  and  I  believe  the  following 
to  be  the  case : — In  Bristol  there  is  a  Chamber  of  Commerce.  They  publish  a  yearly  report 
In  1828,  in  their  yearly  report,  they  reported  "That  the  Lord  Chancellor's  late  order  in  bank- 
ruptcy, whereby  all  fiats  are  directed  to  the  list  of  commissioners  nearest  to  the  residence  of  the 
bankrupts,  operates  with  peculiar  disadvantage  to  Bristol,  by  reason  of  its  extended  connexion 
with  South  Wales  and  the  west  of  England."  Under  the  new  and  altered  system,  petitioning 
creditors  must  attend  at  distant  places,  and  there  prosecute  the  business — examinations  must 
be  there  held,  and,  in  cases  requiring  much  investigation  for  the  purpose  of  procuring  a  right 
knowledge  of  the  dealings  and  transactions  of  the  bankrupt,  and  his  payments,  the  conducting 
any  inquiry  with  effect  is  rendered  very  difficult — it  incurs  great  inconvenience  to  the  injure 
party  (the  creditor),  and  increases  the  expense  and  loss.  It  is  practicably  depriving  the 
trading  community  of  the  means  the  bankrupt  law  affords  for  their  protection  against  undue 
preference  and  fraud,  because,  in  the  majority  of  instances,  the  principal  creditors  would 
rather  abandon  their  debts  than  incur  the  labour  and  additional  expense  of  prosecuting  the 
fiat  at  a  small  provincial  town  in  the  vicinity  of  the  bankrupt's  friends  and  connexions,  with 
such  professionsd  aid  only  as  the  place  will  afford,  and  deprived  of  the  support  and  assistance  of 
other  creditors  equally  interested.  In  1839  they  reported  that  "  The  late  rule  established,  of 
directing  fiats  to  a  list  of  commissioners  near  to  the  residence  of  the  bankrupt,  without  regard 
to  the  residence  of  the  chief  portion  of  the  creditors,  and  consequently  requiring  the  meetings 
to  be  held  and  the  investigations  undertaken  at  frequently  distant  parts  of  the  country,  is 
another  serious  evil,  and  an  indirect  privation  of  remedy  to  the  trading  community,  since  it  is 
often  deemed  preferable  to  abandon  the  debts  and  submit  to  any  terms,  rather  than  prosecute 
the  creditor's  rights  under  so  great  disadvantage,  additional  expense,  and  personal  inconve- 
nience. The  Board  took  occasion  in  their  last  report  to  notice  these  points,  and  the  experience 
of  the  past  year  has  confirmed  them  in  the  opinion  then  expressed."  A  memorial,  signed  by, 
I  believe,  all  the  bankers,  and  a  great  number,  if  not  all,  of  the  largest  houses  of  trade  in 
Bristol,  has  been  laid  before  the  Lord  Chancellor,  praying  that  he  would  be  pleased  to  rescind 
the  order  referred  to  by  the  reports,  so  far  as  respects  the  city  and  county ;  but  hb  Lordship 
has  not,  been  pleased  to  rescind  the  same. 

52.  Regard  being  had  to  all  circumstances,  I  think  that  administering  an  insolvent's  estate 
under  a  trust-deed  is  more  expensive  than  administering  it  in  bankruptcy. 

53.  No;  I  think  they  are  contrary  to  the  public  policy  of  creditors,  and  ought  not  to  be 
countenanced,  and  that  the  ordinary  existing  remedies  against  trustees  are  sufficient. 

54.  55,  56.  I  have  not  any  particular  means  of  forming  an  opinion. 
57,  58.  See  my  answers  to  questions  3,  4,  5,  6,  and  7. 

59.  I  am  one  of  the  Commissioners  of  Bankruptcy  in  Bristol.  I  think  that  during  my 
experience  bankrupts'  estates  have  been  properly  administered  in  the  county,  so  far  as  I  have 
had  the  means  of  forming  an  opinion  on  the  subject.  I  consider  the  present  constitution  of 
the  Courts  of  Commissioners  in  the  county  to  be  a  good  one,  although,  with  the  greatest 
deference  to  the  Lord  Chancellor,  I  concur  with  the  Chamber  of  Commerce  in  their  report 
above  set  forth.  In  Bristol  the  business  is  transacted  by  two  barristers  and  one  attorney ; 
they  are  all  of  long  and  extensive  experience.  I  am  not  aware  of  -the  uncertainty  suggested 
with  respect  to  the  law  and  the  practice ;  upon  all  questions  of  doubt  or  difficulty  the  com- 
missioners confer  together  and  deliberate.  I  do  not  know  what  is  meant  by  the  suggested 
difficulty  of  access  to  the  proceedings  ;  where  there  is  the  right  of  access  it  is  not  refused ; 
there  is  no  want  of  publicity ;  the  meetings  are  held  at  the  public  commercial  rooms.  I  do 
not  remember  any  case  in  which  funds,  when  collected,  have  been  lost ;  dividends  are  declared 
whenever  there  is  a  flind  sufficient  in  hand  for  that  purpose,  and,  in  order  to  ascertain  whether 
there  are  funds,  audits  are  made.  So  far  from  there  being  the  absence  of  any  sufficient 
motive  to  secure  activity  on  the  part  of  assignees,  there  is  generally  the  presence  of  the  best 
motive  to  secure  it,  namely,  the  fact  that  they  are  the  principal  creditors.  I  think  there  may 
be  some  better  arrangement  made  in  respect  of  the  taxation  of  costs,  and  that  the  Commissioners 
should  hold  periodical  meetings  for  the  purpose  of  examining  the  assignees  as  to  what  pro- 
perty they  have  got  in,  and  what  property  they  have  not  got  in. 

60,  61.  With  reference  to  the  plan  here  mentioned,  I  Uiink  there  would  be  no  objection  to 
the  abolition  of  the  Court  of  Review,  and  to  have  but  one  court  for  the  administration  of  the 
laws  relating  to  bankruptcy  and  insolvency,  to  be  stationed  in  London,  and  to  have  the  law 
administered  in  the  country  by  resident  Commissioners.  I  have  no  experience,  except  in 
Bristol — and  I  do  not  think  a  better  system  than  the  present  can  be  substituted  for  it,  with 
the  qualifications  I  have  suggested  with  respect  to  costs  and  the  examinations  of  the 
assignees,  and  his  Lordship  being  pleased  to  rescind  the  order  above  mentioned.  I  do  not 
think  that  the  administration  of  tne  laws  in  bankruptcy  ought  to  be  confined  to  one  person; 
I  frequently  see  instances  of  advantage  being  derived  from  the  assistance  which  the  Commis- 
sioners receive  from  one  another;  besides  which,  a  plurality  of  Commissioners  protects  them 
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from  the  suspicion  that  their  judgments  are  influenced  by  partiality  or  prejudice.  Com-  Returns  to  the 
missions  in  lunacy  are  at  present,  and  I  believe  properly,  executed  by  the  bankrupt  commis*  Questions  cireii- 
sioners  in  Bristol.  ^ated  by  the  Com. 

miss  loners. 

62.  Most  clearly,  in  my  opinion,  the  plan  here  mentioned  would  not  be  beneficial ;  the  

circuit  would  be  open  to  the  objections  which  I  have  hereinbefore  stated  to  the  circuits  made  A.  Palmer,  Esq., 
by  the  Commissioners  of  the  Insolvent  Debtors'  Court.  The  adjudication  of  bankruptcy  ^"^^^^  ^^*» 
ought  to  be  upon  viva  voce  testimony,  and  therefore  ought  to  be  made  in  the  country.  The 
discussions  which  arise  in  the  choice  of  assignees  are  such  that  the  creditors  ought  to  have 
the  opportunity  of  attending  them  in  the  country.  It  is  most  important  that  the  last  exami- 
nation of  the  bankrupt  should  take  place  before  the  creditors.  The  assignees  ought  per- 
sonally to  attend  the  audits,  and  consequently  they  ought  to  be  made  in  the  country. 

63.  I  have  answered  this  question.  ^ 


P.  TAUNTON,  Esq.,  Barrister-at-Law.— Bristol. 

1,  7.  I  am  so  unacquainted  with  the  effect  of  the  operation  of  the  Insolvent  Courts,  that  I  p  rr      to    F 
am  unwilling  to  venture  any  opinion  upon  either  of  the  seven  first  questions.  Bristol  List.'    ^* 

8.  I  believe  this  is  a  case  of  frequent  occurrence,  though  my  memory  does  not  enable  me 
to  name  the  instances. 

1 1  •  I  have  had  no  experience  of  it. 

12.  I  believe  that  in  the  greater  number  of  cases  they  do. 

13.  Yes. 

14.  No. 

15.  No. 

16.  No. 

17.  I  conceive  that  the  terror  of  possible  imprisonment  would  operate  with  some  persons^ 
and  to  a  certain  extent,  to  deter  them  from  contracting  debts;  but  whether  to  such  extent  as 
to  countervail  the  evils  produced  by  imprisonment,  I  dare  not  affirm. 

18.  I  believe  it  has  some,  and  a  considerable,  effect. 

19.  I  am  opinion  that  in  some,  (not  a  very  high)  degree  it  has  that  influence  to  prevent  his 
incurring  debts. 

20.  I  am  acquainted  in  some  measure  with  it,  from  sitting  as  a  commissioner ;  and  it  is  my 
opinion  that  they  should  be  abolished. 

21.  I  think  payment  might  be  compelled  without  imprisonment,  perhaps  not  in  equal 
time. 

22.  I  am  not.  I  believe  process  against  the  property  might,  in  most  cases,  be  effectually 
employed. 

23.  Such  a  power  might  have  a  limited  effect ;  but,  in  the  exercise  of  the  Kke  power  in 
bankruptcy,  I  see  reason  to  think  that  it  often  fails  of  having  a  complete  effect. 

24.  I  think  that  to  compel  the  debtor  to  show  a  title  to  the  indulgence  of  being  liberated, 
is  equivalent  to  giving  the  creditor  the  power,  as  heretofore,  of  perpetual  imprisonment — so  few 
are  the  debtors  who  could  show  such  title.  I  conceive  such  a  power  would,  in  a  degree,  be 
beneficial  to  the  creditor,  but  not  in  the  degree  in  which,  by  oppressing  the  debtor,  it  would 
be  injurious  to  the  commonwealth. 

25.  I  entertain  the  hop^that  it  has  restricted  credit,  and  thereby  benefited  both  the  creditor 
and  the  community. 

26.  I  believe  that,  by  withholding  credit  from  them,  it  has. 

27.  None. 

28.  In  16  years'  practice,  I  recollect  but  one  instance  of  insult,  arising  from  flippant  and 
excessive  coxcombry,  and  one  of  defiance  from  atrocious  and  hardened  villany ;  and  it  seems 
therefore  scarcely  worth  the  trouble  of  legislating  for,  but  it  might  occasionally  be  useful  to 
have  such  a  power. 

29.  I  conceive  there  is  neither  more  nor  less  advantage  to  the  public  in  this  practice,  than 
there  is  in  the  practice  of  suing  an  original  writ  out  of  Chancery  for  commencing  a  suit  at 
common  law. 

30.  If  the  result  is  to  be  a  fee  or  emolument  to  the  judge  before  whom  the  proceedings  ori- 
ginate, the  Chancellor  and  his  secretaries  may  as  well  have  it  as  the  commissioner  or  his 
clerk ;  but  since  neither  one  nor  the  other  ever  can  exercise  any  effectual  precognition  to 
guard  against  abuses,  the  mere  execution  of  a  bond  against  abuses,  and  a  simple  declaration  in 
writing  of  the  creditor's  intention,  ought  to  suffice. 

31.  Some  disappointments  to  creditors,  who  do  not  apprehend  the  distinction  of  the  limits 
between  the  several  jurisdictions,  and  much  costs  might  be  saved,  by  making  all  the  jurisdic- 
tions co-extensive ;  but  whether,  in  all  parts  of  the  kingdom,  commissioners  would  be  found 
sufficiently  informed  deserves  inquiry. 

32.  Not  for  the  performance  of  the  judgment,  but  security  for  the  costs  may  be  required. 

33.  That  it  is  most  atrocious,  wicked,  and  diabolical ;  it  would  be  a  disgrace  to  the  legis- 
lature of  the  most  barbarous  nations,   and  is  utterly  unfit  for  a  free  or  a  Christian  country. 
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Many  wealthy  and  innocent  persons  have  causelessly  been  irretrievably  ruined  by  this  detest- 
able and  infernal  mode  of  procedure,  often  through  malice,  often  through  rash  and  careless 
swearing,  and  needless  adjudicating.  It  is  made  the  worse  by  the  abominable  doctrine,  that 
it  is  the  duty  of  commissioners  to  support  the  commission ;  their  duty  ought  to  be  to  elicit 
truth. 

34.  I  think  a  trader  should,  in  the  first  instance,  have  notice  of  the  intended  proceeding, 
and  be  allowed  to  dispute  the  adjudication  befoi^e  his  property  is  taken  possession  of.  Neither 
of  the  provisions  proposed  to  be  substituted  for  this  are  satisfactory.  In  my  practice  of  five- 
and-thirty  years,  I  have  known  but  too  many  cases  where  a  judge  has  carried  home  the  affida- 
vits to  read,  and  wherein  extensive  ruin  has  followed  from  the  suspension  of  trade  or  manu&c- 
tures  before  he  had  disposed  of  the  case. 

35.  The  whole  proceedings  in  bankruptcy  are  of  so  odious  a  nature,  and  so  abhorrent  to  the 
genius  of  English  law,  that  every  right  of  every  subject  to  review  every  part  of  them  ought  to 
be  guarded  and  preserved  with  the  most  jealous  care,  and  enlarged  rather  than  restrained  in 
any  respect.  I  would  wish  that  no  acquiescence  of  a  bankrupt  sliould  bar  him  from  disputing 
his  bankruptcy,  for  I  have  heard  of  cases  wherein  influential  creditors  have  lulled  au  injured 
bankrupt  till  time  had  put  it  out  of  his  power  to  get  his  wrongs  redressed,  and  then  left  him 
the  sufferer. 

36.  I  see  no  sound  cause  why  a  trader,  whose  all  is  at  stake,  should  not  have  the  like  rights 
and  opportunities  of  ai)peal  to  some  higher  tribunal  as  other  subjects  have  in  contests  touch 
ing  other  property.  « 

37.  Neither  the  truth  nor  the  justice  of  a  demand  can  depend  on  the  accident  of  its  being 
greater  or  less  than  20/. 

38.  See  answer  to  question  35. 

40.  Commissioners  have  no  means  of  ascertaining  whether  the  bankrupt  has  made  a  full 
disclosure  and  discovery  of  his  estate  and  effects,  except  by  information  usually  derived  from 
the  creditors,  who  are  the  interested  parties. 

41,  42.  I  have — ^but  I  do  not  repine  at  this  expense,  for  I  wish  that  every  bankrupt  should 
be  made  to  feel  the  necessity  of  personally  applying  to  each  creditor  for  his  approbation,  and 
of  giving  the  creditor  the  opportunity  of  expressing  disapprobation  (if  deserved)  of  his  con- 
duct— and  this  personal  application  would  be  attended  with  very  little  expense ;  but,  if  the 
bankrupt,  conscious  of  his  own  demerits,  trusts  to  the  dexterity  and  influence  of  his  attorney 
to  talk  over  the  creditors  whom  he  dares  not  face,  I  am  not  sorry  that  be  should  be  heavily 
mulcted  for  his  certificate  so  obtained. 

43.  I  believe  it  would  be  very  rare  that  any  creditor  should  appear  to  oppose  the  certifi- 
cate. 

44.  I  think  it  already  too  easy,  and  that  if  the  onus  of  active  resistance  were  thrown  on  the 
creditors,  it  would  be  still  easier. 

45.  In  the  majority  of  cases  I  observe  that  the  solicitor  to  the  fiat  is  friendly  to  the  bank- 
rupt, and  his  influence  would  generally  prevent  the  angry  creditor  from  coming  forward. 

46.  I  think  it  ought  A  man  who  has  half  ruined  those  who  deal  with  him,  and  made 
away  with  their  property,  now  obtains  his  certificate  on  the  easy  terms  of  fully  giving  up  and 
accounting  for  the  scraps  which  remain. 

47 y  48.  I  think  it  would  be  useful  to  postpone  the  certificate  till  after  the  first  audit :  the 
dividend  may  be  delayed  by  circumstances  which  ought  not  to  affect  the  bankrupt's  right  to  a 
certificate. 

49.  I  think  it  would. 

50.  I  have  no  personal  experience  of  the  operation  of  deeds  of  trust,  but,  so  far  as  I  have 
heard,  the  creditors  fare  best  under  the  fiat,  and  the  solicitor  best  under  the  deed  of  trust. 

51.  From  the  paucity  of  fiats,  I  am  induced  to  believe  trust-deeds  are  more  resorted  to  than 
formerly :  for  the  reason,  I  know  none,  unless  it  be  given  in  the  preceding  answer. 

52.  The  most  burthensome  expense  of  country  fiats  proceeds  from  this — ^that  wholesale 
traders  sue  them  out  and  get  appointed  assignees,  who  will  not  bestow  the  time  or  labour 
requisite  for  the  oflSce,  but  employ  accountants  to  discharge  all  their  duties,  and  allow  them 
to  run  up  enormous  bills,  which  they  (the  assignees)  approve  and  pay :  that  they  subject 
their  solicitors'  bills  and  conduct  to  the  surveillance  of  these  accountants ;  in  consequence  o( 
which  the  solicitors,  being  placed  in  a  subordinate  station,  dare  not  remonstrate,  and  the  com- 
missioners have  no  test  by  which  they  m.iy  cut  down  these  bills ;  so  that  the  inferior  creditors 
pay  dearly  for  the  wholesale  trader's  being  above  his  office. 

53.  Any  creditor  who  is  dissatisfied  with  the  trust-deed,  may  found  a  fiat  thereon ;  but  this 
doubles  the  expense. 

56.  Yes. 

57.  I  have  sat  as  a  quorum  commissioner  in  country  commissions  and  fiats  for  more  than 
16  years. 

58.  I  have  not  been  wholly  satisfied  with  the  administration  of  bankrupts'  estates  in  the 
country ;  but  I  think  them  much  improved  since  6  Geo.  IV.,  c.  16,  and  since  there  have 
been  regular  lists  of  commissioners.  The  evils  I  regret  are,  that,  under  many  fiats,  the  estate 
is  barely  adequate,  or  not  adequate,  to  the  expense  of  the  fiat,  as  where  the  trader  s  goods  are 
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only  from  100/,  or  150/.  to  300/:  that,  in  many  cases,  the  cost  is  grievously  increased  by  a  Returns  to  the 
squabble  between  two  attorneys,  or  some  creditor  misled  by  his  attorney,  who  presents  a  peti-  Questions  circu- 
tion  on  a  question  which  cannot  increase  the  funds,  and,  after  hearing,  the  costs  on  both  sides  ^*m  ^^  *^®  Corn- 
are  most  cruelly  and  shamefully  ordered  by  the  Court  of  Review  to  be  paid  out  of  the  credit-  '°^^'^^°^"' 
ors'  fund  for  payment  of  their  debts,  and  the  whole  fund  thereby  swept  away  by  consent  of  the  P.  Taunton,  Esq. 
parties  to  the  petition,  whose  consent  ought  to  avail  nothing  in  the  case,  except  as  respects  Bristol  List, 
their  own  dividends.  I  have  known  bankrupts  suffer  great  oppression  from  access  to  docu* 
ments  being  denied  them  by  hostile  assignees  or  a  hostile  solicitor  to  the  fiat.  Great  evil 
arises  from  merchants  and  wholesale  dealers  keeping  accountants  in  their  retainer,  who  run  about 
from  town  to  town,  inspecting  the  customers'  books,  to  be  the  first  to  strike  a  fiat  when  their 
affairs  become  bad ;  and  these  accountants  are  paid  for  their  general  supervision  by  their 
being  appointed  messengers  and  accountants  to  the  estates  of  bankrupts,  to  which  the  whole- 
sale trader  or  merchant  makes  himself  assignee.  The  accountant  does  great  part  of  the 
solicitor's  business — ^the  merchant  subjects  the  solicitor's  conduct  and  bill  to  the  approval  and 
taxation  of  this  accountant,  who  runs  up  an  enormous  bill,  against  which  the  solicitor  dares 
not  remonstrate,  otherwise  he  would  be  turned  off;  the  assignee  approves  the  bill,  however 
long ;  and  the  commissioners,  having  no  test  whereby  to  know  whether  the  accountant  has 
worked  300  hours  or  500  hours,  nor  whether  so  many  hours'  work  were  necessary, — (he 
charges  by  the  hour,) — and  the  assignee  certifying  that  the  whole  has  been  done  and  the 
charges  reasonable,  the  commissioners  are  unable  effectually  to  check  these  charges,  which  are 
a  daily  increasing  evil,  as  they  sweep  away  the  greater  part  of  the  effects.  Enormous  soli- 
citors' bills  are  sometimes  charged,  and  allowed  by  the  supineness  of  the  assignees,  for 
they  only  can  tell  whether  the  business  has  been  done;  and  if  the  charges  for  attendance,  let- 
ters, &c.,  are  moderate  and  usual,  it  is  very  difficult  for  commissioners  to  find  a  ground  for  dis- 
allowing them.  In  fact,  the  commissioners  in  the  country  are  not  a  very  efficient  tribunal  for 
taxing  costs,  though  much  improved  in  that  respect  since  they  became  independent  of  the 
solicitor  who  sues  out  the  fiat.  Of  delay  in  making  dividends  under  some  estates,  there  has 
been  reason  to  complain ;  but  of  the  security  of  the  funds  (except  so  far  as  they  have  been 
wasted  in  some  of  the  modes  above  mentioned),  I  know  very  little  cause  to  complain.  The 
facts  before  stated  do  show,  that  the  interest  which  a  great  wholesale  dealer  has  in  his  dividend 
on  a  single  debt,  is  not  sufficient  to  induce  his  personal  attention  to  the  whole  working  of  the 
fiat  and  winding  up  of  his  estate,  while  a  smaller  creditor  will  often  very  meritoriously  give 
his  time  and  labour  to  it. 

59.  If  the  court  would  make  an  order,  requiring  the  assignee  to  undertake  personally  to 
collect  the  debts,  realise  the  property,  and  wind  up  the  concern,  and>  restricting  him  from  em- 
ploying an  accountant  at  the  cost  of  the  estate,  except  upon  the  vote  of  a  majority  of  a  meet- 
ing of  creditors,  and  laying  down  some  rule  for  accountants'  charges,  or,  if  official  assignees 
have  given  satisfaction  in  London ;  then,  if  they  also  can  be  introduced  in  the  country,  this 
might  relieve  the  estates  from  the  enormous  accountants'  bills  which  are  now  inflicted  on  ere-  ^ 

ditors. 

62.  The  great  objection  to  a  circuit  seems  to  be,  that,  while  the  judges  are  coming  round,  a 
bankrupt's  stock  may  be  fraudulently  dissipated ;  or,  if  of  a  perishable  nature,  may  be  spoiled. 
Audits  and  dividends  also  must  frequently  be  much  delayed  by  this  plan.  Adjudications  to 
be  made  in  London,  upon  examinations  taken  in  the  country,  appear  to  me  very  objection- 
able; for,  by  long  experience,  I  find  that  the  views  taken  by  practitioners  of  what  constitutes 
an  act  of  bankruptcy,  sometimes  are  widely  different  from  what  the  law  requires :  and  it  con- 
tinually happens  that,  after  the  depositions  have  been  prepared  and  signed,  we  find  it  needful 
to  examine  the  witnesses  viva  voce,  and  elicit  facts  which  supply  the  deficiency,  &t  sometimes 
extract  explanations,  which  show  that  there  has  been  no  act  of  bankruptcy.  Now,  if  the  de- 
positions, as  at  first  prepared  by  the  solicitors,  are  to  be  at  once  transmitted  to  London,  there 
will  not  be  furnished  to  those  who  adjudicate,  the  ready  means  at  hand  of  supplying  the  defi- 
ciencies which  the  commissioners  in  the  country  possess ;  and  we  may  presume  the  examiners 
would  generally  be  country  practitioners,  who  might  occasionally  be  too  easily  satisfied. 


Mr.  HENRY  COCKING,— Sheffield. 

1.  I  am  inclined  to  think  it  would  be  better  to  have  two,  as  at  present;   for,  unless  the  Mr. Heniy Cocking, 
expenses  attendant  on  a  bankruptcy  could  be  materially  lessened,  small  estates  could  not  bear 

it,  there  are  so  many  little  tradesmen  and  others  take  the  benefit  of  the  Insolvent  Act  who 
have  no  assets,  and  of  course  nothing  to  pay  the  expenses  as  the  Court  of  Bankruptcy  is  at 
present  constituted. 

2.  For  the  reasons  above  I  think  they  could  not,  unless  the  expenses  could  be  so  diminished 
so  as  to  meet  the  smaller  cases  having  little  or  no  assets. 

3.  I  think  no  case  ought  to  come  into  the  Court  of  Bankruptcy  unless  proved  that  there  is 
a  probability  of  the  estate  having  assets  to  a  certain  amount,  say  double,  or  any  other  reason- 
able amount,  of  the  probable  expenses ;  but,  upon  the  whole,  I  think  the  Court  of  Bankruptcy 
might  be  made  preferable  to  that  of  Insolvent  Debtors. 

4.  I  frequently  have  insolvents  to  meet  and  oppose. 

5.  I  do  not  remember  that  I  have,  for  there  is  scarcely  one  in  a  hundred  where  there  is  any 
dividend  made  at  all,  being  mostly  of  the  lowest  class  of  tradesmen  and  mechanics,  and  who 
are  generally  prepared  for  the  worst  beforehand. 

3  H 
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Returns  to  the  6. 1  hare  some,  where  the  expenses  have  taken  all,  and  more  than  the  proceeds  of  the  estates, 

Questions  circu-    *  while,  had  they  been  through  the  other  Court,  there  would  have  been  proceeds  for  a  dividend, 

lated  by  the  Com-    because  the  expenses  are  so  little  to  the  creditors, 
missionert.  '^ 

—  7.  I  cannot  charge  my  memory  with  that,  but  believe  it  is  frequently  the  case. 

Mr.  Henry  Cocking.       3^  g   j  ^^  ^^y  ^j^^  ^j^^  ^^^^  answer  as  above. 

10.  I  think  it  would  before  adjudication. 

1 1.  I  believe  it  has  had  a  beneficial  effect. 

12.  I  think  when  they  find  their  affairs  irretrievable  it  is  their  interest  so  to  do,  and  believe 
will,  generally,  of  their  own  consent,  but  not  while  there  is  any  hope  of  them  prosecuting  their 
business  successfully. 

13.  I  think  that  would  be  the  most  just  and  beneficial  to  creditors,  providing  due  caution 
and  preventions  to  fraud  could  be  established. 

15.  I  think,  although  I  would  not  incarcerate  them  for  not  being  able  to  pay  their  debts, 
yet  they  ought  to  be  ever  held  Uable  so  to  do  to  the  utmost  if  they  are  ever  able. 

16.  I  think  this  a  valuable  improvement ;  cannot  make  up  my  own  mind  to  determine  if 
any  material  benefit  could  arise  from  so  doing. 

17.  I  believe  imprisonment  of  person  hsA  sometimes  caused  concealed  property  to  be  given 
up,  and  also  friends  have  been  found  to  advance  money  to  creditors,  when  they  would  not  nave 
done  so  otherwise. 

18.  I  think  that  although  it  may  have  no  inducement  with  some,  yet  with  the  greater  part 
it  has  much. 

19.  It  is. 

*  20.  I  am,  and  think  they  ought  to  be  further  extended  rather  than  abolished,  but  made 

more  eflBcient  than  the  one  we  have  at  Sheffield,  having  hundreds,  if  not  thousands,  of  unexe- 
cuted warrants  in  arrear.  They  are  fortunate  who  ^et  an  entry  and  hearing  in  a  few  weeks, 
and  more  so  who  get  justice  done  on  defaulters  withm  a  few  months.  This  is  so  well  known, 
payments  are  thought  little  of,  although  I  believe  our  Ecclesiastical  Court  is  very  different,  and 
very  efficient. 

21.  I  do  not  believe  they  would  have  half  the  effect. 

22.  It  would  not  always  be  useless,  but  generally  if  imprisonment  was  not  feared. 

23.  I  think  an  arrangement  of  that  kind  would  have  its  utility. 

25.  I  cannot  say  from  my  experience,  but  approve  of  it  both  as  a  creditor  and  debtor. 

30.  I  think  so. 

31.  I  think  it  would. 

'  34.  I  think  the  late  Act  for  abolishing  imprisonment  for  debt  on  mesne  process,  is  applicable 
to  this  case,  for  if  the  debtor  does  not  make  some  satisfactory  arrangement  with  his  creditor  by 
a  certain  time,  bankruptcy  will  be  awarded ;  and  the  strictest  investigation  should  take  place 
as  to  the  disposal  of  any  property  after  that  nbtice. 

35.  I  think  the  time  this  is  allowed  to  be  done  ought  to  be  much  more  limited. 

36.  Certainly  not. 

39.  I  think  an  alteration  might  be  beneficial  to  bankrupts  without  being  injurious  to  creditors. 

40.  I  should  think  ought  to  be  sufficient — ^if  there  has  been  a  full  and  impartial  examination 
of  his  honest  intentions,  and  where  no  fraud  has  been  committed. 

41.  I  believe  it  does.  Creditors  will  sometimes  refuse  to  sign  certificates  from  ill-feeling, 
as  losers,  rather  than  from  any  dishonesty  they  could  prove,  although  the  latter  has  some- 
times its  effect. 

42.  43.  I  think  a  commissioner  might  be  competent  to  grant  a  certificate  if,  upon  strict 
examination,  he  has  reason  to  believe  the  bankrupt  has  acted  fairly.  But  this,  I  think,  should 
be  after  he  has  been  examined  by  both  commissioners,  and  any  creditors  who  wished  to  do  so, 
at  some  meeting  for  that  purpose,  and  after  the  assignees  have  had  sufficient  time  and  oppor- 
tunity to  examine  his  affairs  fully. 

44.  Only  where  there  has  not  been  any  glaring  or  strongly  suspected  fraud. 

46.  I  do. 

47.  I  think  in  all  cases  while  after  an  audit,  if  not  above — say  three  months  after  the  fiat 
has  been  issued. 

49.  I  think  it  would  tend  to  make  them  more  cautious. 

50.  I  think  a  trust-deed,  if  it  could  be  rendered  quite  efficient.  (I  presume,  by  trust-deed 
is  meant  an  assignment  for  equal  benefit  of  creditors.) 

51.  I  think  creditors  do  not  come  in  under  them,  because  they  have  not  sufficient  juns- 
diction  over  the  insolvent'^s  property,  being  obliged  to  take  only  what  he  thinks  good  to  gi^ 
up  ;  having  no  power  to  force  but  by  making  a  bankrupt. 

52.  Very  generally;  that  being  the  only  reason  I  can  assign  why  it  is  so  frequently 
resorted  to ;  the  expenses  of  bankruptcy  counteracting  the  efficiency  in  all  small  estates. 

54.  I  think  it  would  be  well  to  abolish  such  fees;  and  perhaps  a  graduated  scale  of  fees 
might  be  preferable,  so  as  to  fall  very  light  on  small  estates,  and  comparatively  heavy  on  large 
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ones^  making  the  maximum  as  light  as  could  be  practicable,  consisteut  with  the  due  adminis-  Returns  to  the 
tration  of  justice  and  remuneration  of  the  profession.  Say,  for  instance,  if  the  valued  assets  of  Questions  circu- 
an  estate  are  200/.  and  under,  so  much  from  that  to  400/.,  then  to  600/.,  1,000/.,  1,500/.,  and  Solfers!^        ' 

so  on — ^how  much  I  would  not  risk,  nor  should  I  be  competent  to  give  an  opinion ;  and  if  so,  L 

think  it  would  be  well  to  have  the  expenses  paid  out  of  a  joint  fund.  Mr.Henry  Cocking. 

57.  Frequently. 

58,  59.  This  question  involves  many  considerations,  which  would  produce  much  more 
matter  than  I  have  sufficient  opportunity  or  ability  to  contend  with ;  but  I  may  be  allowed  to 
say  I  think  it  would  be  well  if  there  could  be  less  delay.  Assignees  getlerally  have  full  occu- 
pation in  their  own  business,  and  are  consequently  ever  ready  to  form  an  excuse  to  put  off 
their  official  duties  to  some  fiiture  period,  especially  as  they  have  no  remuneration ;  and  it  is 
scarcely  to  be  expected  assignees  wUl  fully  do  their  duty  when  their  labour  generally  tends 
more  to  other*8  benefit  than  their  own.  I  think  they  shoidd  have  some  remuneration,  and 
not  (besides  being  losers  as  creditors)  have  their  time  heavily  taxed  also;  or  have  some 
efficient  person  appointed  to  take  as  much  as  possible  off  their  hands. 

60.  The  remaining  questions  I  leave  for  the  consideration  of  the  legal  profession,  and  others 
more  competent  to  give  their  opinions — ^requiring  much  professional  experience  to  give  available 
answers. 


JAMES  EVANS,  Esq.,  Barrister  at  Law.— Carmarthen. 

1.  I  think  it  would  be  more  advantageous  to  the  public.     The  principles  on  which  those  James  Evans,  Esq. 
laws  ought  to  be  administered,  appear  to  me  identical,  and  the  mode  of  administration  should  Carmarthen  List. 
be  in  my  opinion  the  same. 

2.  Provided  an  official  assignee,  under  the  control  of  the  court,  be  appointed,  I  think  the  *  ^ 
same  system  might  be  advantageously  pursued  in  every  case  of  insolvency  and  bankruptcy. 

3.  It  is  impossible  to  answer  this  question  fully.  I  think  a  modification  of  both,  or  rather, 
I  should  say,  a  modified  combination  of  both,  might  be  advantageously  effected,  but  I  have 
no  time  to  enter  into  details. 

4.  I  have  had  very  little  experience  in  the  practice  of  the  Insolvent  Court. 

5.  No. 

6.  No. 

7.  I  had,  in  several  cases,  strong  grounds  to  suspect  this  to  have  been  the  case;  it  is  diffi- 
cult to  discover.  I  think  an  insolvent  has  greater  opportunities  of  diminishing  his  property 
than  a  bankrupt,  inasmuch  as  he  can  better  arrange  his  mode  of  doing  so — £ere  being  no 
warrant  of  seizure,  nor  messenger. 

8.  I  have  had  cases  of  suspicion — and  one  in  which  my  brother  commissioners  had  no  doubt. 
'The  bankrupt  was  committed,  and  is  still  obstinate. 

9.  I  think,  if  the  mode  of  administering  insolvents  estates  is  to  be  in  bankruptcy  as  contra- 
distinguished to  insolvency,  several  new  acts  of  bankruptcy  should  be  added ;  but  I  have 
not  scope  to  enumerate  them. 

10.  I  cannot  conceive  any  harm  which  would  arise ;  concerted  acts  of  bankruptcy  fre- 
quently occur,  and  are  proved  by  third  parties.  The  evidence  of  the  bankrupt  to  negative  his 
act  of  bankruptcy  would  weigh  little  against  the  evidence  of  other  persons  affirming  it. 

1 1 .  I  have  had  no  experience.     A  case  has  not  arisen  before  me  under  the  new  Act 

12.  Very  frequently — and,  I  believe,  honestly,  intending  to  distribute  their  property,  pari 
passm, 

13.  I  think  it  would.  I  have  known  several  instances  where  the  creditors,  generally,  would 
have  been  benefited  by  a  voluntary  process.  Still  it  is  obvious  that  a  compulsory  process 
cannot  be  dispensed  with. 

14.  I  think  it  should.  Every  person  who  is  encumbered  with  debts,  which  he  has  not  the 
means  of  paying  (in  part,  or  wholly),  is  crippled  by  the  pressure  of  them,  and  his  exertions  to 
recover  himself  generally  fail.  Such  a  state  of  things  is  productive  of  injury  to  the  debtor, 
tvithout  benefiting  the  creditor. 

15.  With  reference  to  this  question,  I  see  no  reason  to  distinguish  persons  who  are  not,  from 
persons  who  are,  traders.  The  best  answer  that  strikes  me  is,  that  it  would  be  wise  poUcy  to 
diminish  the  facilities /or  persons,  at  their  ovm  convenience,  to  incur  debts. 

16.  Where  the  creditor  has  obtained  all  the  property  of  his  debtor,  the  person  of  the  debtor 
should  be  free  for  future  exertions.  I  think  the  creditor  should  not  have  the  power,  except 
in  the  case  stated.  I  think  it  good  policy  to  make  the  creditor  look  to  property  and  not 
person.     Such  a  course  would  have  a  tendency  to  prevent  improvident  credit  being  given. 

17.  Certainly  not;  and  I  very  much  doubt  that  duress  would  succeed.  In  the  case  of 
commitment  (queiy  8)  the  debtor  has  held  out  two  years  and  upwards,  although  the  com- 
missioners have  ofl^red  frequently  to  meet  gratuitously,  to  give  him  the  opportumty  of  being 
released. 

18.  I  believe  none. 

19.  I  believe  the  knowledge  and  fear  of  such  a  law  have  no  such  influence.  An  honest 
man  wwild  nof  incur  debt  at  all,  had  he  the  means  of  paying  ready  money — a  rogue  would 
not  be  restrained.  3  H  2 


Digitized  by 


Google 


416  APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 

Heturns  to  ^tbe  20,  I  know  very  little  of  their  operation. 

S"^  b^U^i,         ^^-  ^  ^^  decidedly  of  opinion  that  it  would  be  better. 

miflsionen*  24.  The  debtor,  6«wg^  m  j^rtVon,  should  be  the  petitioner  for  relief — being  out ^ih^orm 

-         "; —    ^  should  lie  on  the  creditor. 

James  Evanf,  Esq,        «,-    n,  ,  ,,  .  ,  .•  .  i.  ..        i       . 

Carmarthen  list.  25.  My  expenence  does  not  enable  me  to  give  a  definite  answer  to  this  question ;  but,  m- 

asmuch  as  the  abolition  of  arrest  on  mesne  process  has  a  direct  tendency  to  prevent  improvi- 
dent credit,  I  believe  that  measure  has  been  beneficial  to  creditors. 

26.  For  the  reasons  given  in  answer  to  query  25, 1  think  it  has. 

27.  The  whole  business  of  a  legal  professional  life,  of  24  years*  duration.  To  particularise 
would  be  impossible. 

28.  A  judge,  or  commissioner  without  such  powers  (subject  to  appeal)  cannot  properly  do 
his  duty. 

29.  Not  the  least  advantage  to  the  public. 

30.  Most  undoubtedly. 

31.  I  think  so.  I  believe  it  is  only  in  matters  of  great  importance  that  recourse  is  had  to 
appeal.     In  minor  matters,  the^r^^  decision,  even  if  erroneous,  is  best  for  all  parties. 

32.  Certainly ;  or  there  would  be  an  appeal  in  every  case,  when  the  parties  appealing  had 
money,  and  were  obstinate. 

33.  I  believe,  from  experience,  that  no  man  becomes  a  bankrupt,  that  is,  an  adjudicated 
bankrupt,  without  some  previous  intimation. 

34.  I  think  the  course  of  proceeding  by  adjudication  nisi  (the  messenger  going)  a  good  one. 
Since  the  passing  of  the  Act  abolishing  imprisonment  for  debt  on  mesne  process,  the 
creditors*  security  h  property  i^  that  should  therefore  be  made  as  easily  attainable  and  secured 
as  the  person  of  the  debtor  used  to  be.  There  are  but  very  few  persons  whose  credit  would  be 
aflfected  by  the  messenger  going.  Their  credit  is  generally  duly  appreciated  long  before  a 
legal  process  is  resorted  to. 

35.  I  think  the  law  should  remain  as  it  is.     The  statute  is  a  sufficient  protection. 

36.  As  against  the  bankrupt  I  see  no  objection — and  persons  claiming  under  him  within  a 
certain  period. 

37.  I  see  no  reason  for  confining  the  return  to  20/. 

39.  I  think  the  certificate  should  rest  entirely  with  the  judge  or  commissioner. 

40.  I  think  not — In  99  cases  out  of  100  it  affords  no  preventive  check. 

41.  Undoubtedly.  They  get  their  certificates,  but  only  at  a  greater  expense,  if  there  be 
hostile  or  angry  creditors. 

42.  Let  the  judge,  or  commissioners,  direct  and  certify  if  the  bankrupt  has  duly  con« 
formed. 

43.  Certainly ;  and  this  would  render  creditors  more  actively  useful  than  their  passive  nega* 
tive  does. 

44.  No.  Nothing  can  make  them  more  supine  than  they  are,  after  the  first  ebullition  of 
temper  is  over. 

45.  No. 

46.  Undoubtedly.  I  think  the  judge,  or  commissioner,  should  have  the  power  of  delay- 
ing, pro  tempore,  or  sine  die,  in  such  cases ;  but  it  would  be  a  gross  case  of  fraud  that  would 
induce  me  to  do  so. 

47.  Until  after  the  audit,  certainly ;  I  have  doubts  as  to  the  dividend. 

49.  Most  certainly. 

50.  A  trust-deed  is  least  expensive ;  but  then  any  improper  conduct  of  the  trustees  would 
render  it  necessary  to  have  recourse  to  a  court  of  justice,  and  I  therefore  think  the  administra- 
tion of  a  court,  or  judge,  in  the  first  instance,  the  better  course.  I  believe  trust-needs  are 
more  generally  resorted  to  than  formerly*  to  save  expense,  but  I  have  not  in  my  experience 
an  instance  where  the  trustees  have  given  perfect  satisfaction.  I  do  not  mean  to  impute  to 
them  any  injustice,  but  the  returns  and  decisions  of  a  public  authorized  tribunal  precludes 
the  cavil  of  individuals. 

52.  Yes. 

53.  I  do  think  so,  for  the  reasons  I  have  mentioned  above« 

54.  I  do  think  so, 

56.  No. 

57.  No. 

GO.  I  think  this  plan  a  good  one,  if  well  carried  out  in  detaiL 

61.  Commissions  of  lunacy,  and  other  matters  of  a.  judicial  nature ;  no  other. 

62.  I  think  no  judicial  business  is  well  performed  on  circuit;  I  appeal  to  the  number  of 
new  trials,  &c.  &c.  &c. 
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Messrs.  BRIDGETT  &  Co—Derby.  Q*Son«*  circt  ' 

lated  by  the  Com- 
1.  Most  desirable  that  there  should  be  but  one  court.     As  it  is,  there  is  no  conformity  in  missioncrs. 
the  proceedings,  not  even  as  to  the  form  of  affidavit  that  is  sufficient.     Have  known  the  same  — 7- 

form  pass  before  one  set  of  commissioners  and  rejected  by  another  set.     Some  of  tlum  are  Mes«rs.Bridgcttana 
Kttle  better  than  old  women. 
4.  None. 

8.  Have  not  had  much  to  do  fortunately  with  bankrupt  cases ;  but  have  known  an  instance 
of  this  kind  within  a  few  weeks  of  this  time. 

13.  Yes — ^provided  that  the  division  were  placed  under  proper  control,  and  some  process  to 
ascertain  that  all  is  given  up. 

14.  Certainly  not,  except  under  some  very  extraordinary  circumstances. 

15.  Cases  do  occur  in  which  it  would  be  very  hard  for  a  person  not  in  trade  to  be  unable 
to  get  the  relief ;  but  it  ought  to  be  much  restricted. 

16.  Yes,  there  is  no  security  while  the  person  is  not  available.  Every  facility  should  be 
given  to  make  the  property  available ;  but  the  person  should  be  available  too  till  a  certificate 
Tvere  granted  that  he  had  given  up  all,  and  that  there  was  no  fraud. 

•    17.  The  mere  fear  of  a  gaol  operates  as  a  check  to  both  roguery  and  extravagance;  it  may 
therefore  be  regarded  as  a  preventive  even  more  than  a  cure. 

18.  A  great  deal. 

19.  It  operates  in  both  ways,  as  before  stated,  before  seeing  this  question. 

20.  Not  at  all. 

25.  Have  not  much  experience;  but,  so  far  as  it  goes,  certainly  not, 

28.  It  is. 

29.  None  beyond  the  expenditure  in  wax  for  the  Great  Seal. 

30.  Yes. 

31.  Certainly  not,  if  the  commissioners  are  to  remain  of  the  same  class  as  now.  A  Court 
of  Review  is  highly  necessary  to  keep  these  gentlemen  in  order. 

33.  See  no  objection  to  it.  The  debtor  should  have  the  power  to  set  aside  the  bankruptcy 
if  he  can  show  good  cause ;  but  it  is  a  case  which  very  rarely  occurs :  it  never  did  in  our 
experience. 

35.  High  time  it  was  altered. 

36.  None. 

39.  It  is  very  proper,  as  far  as  it  goes.  Perhaps  it  hardly  requires  a  sufficient  number  of 
signatures. 

40.  Yes,  they  are  generally  the  best  judges  of  the  fact.  ' 

41.  No. 

43.  No.  A  judge  would  require  proof;  and  many  things  of  this  nature  may  be  known 
which  could  not  be  proved  in  a  sufficiently  formal  manner  to  satisfy  a  judge. 

44.  Too  often. 

45.  Frequently  from  this  cause  too. 

46.  Yes. 
49.  Yes. 
52.  Yes. 

57.  All  the  answers  are  to  be  considered  as  appUcable  to  country  experience. 

58.  No;  but  very  much  the  contrary;  and  all  of  the  grounds  stated  in  the  annexed  may 

be  alleged  as  causes  for  my  dissatisfaction,  excepting  only  "  the  safety  of  the  funds  when  » 

collected.*'     Have  never  suffered  anything  from  that. 

60.  This  plan  would  no  doubt  be  a  great  improvement,  so  far  as  the  country  is  concerned. 
No  change  could  be  for  the  worse.  There  should,  however,  be  in  all  towns  of  considerable 
size  (unless  the  judges  were  distributed  very  thickly),  some  officer  who  should  be  able  to  take 
immediate  possession  of  a  bankrupt's  effects.  It  is  dunng  the  delay  that  the  abstraction  of 
property  takes  place. 

61.  Can  see  no  objection. 

62.  I  see  no  advantage  to  be  gained  by  this  plan  which  would  not  be  attained  by  the  other, 
which  has  many  advantages  over  this.  The  judge  would  always  be  accessible,  and  the  cre- 
ditors would  not  have  the  expense  of  going  to  London.' 
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Returns   ta  the 
Questions  circu- 
lated by  the  Com- 
missioners. 

James  Wake,  Esq. 
Exeter  List. 


JAMES  WAKE,  Esq.,  Barrister  at  Law.— Exeter. 

9.  I  think  the  bankrupt's  declaration  in  writing,  before  the  commissioner,  that  he  is  a 
bankrupt,  and  unable  to  pay  his  debts,  or  meet  his  engagements,  should  be  a  good  act  of 
bankruptcy. 

10.  As  the  bankrupt  is  not  now  considered  as  a  criminal,  I  think  it  desirable  that  he  should 
be  examined  either  before  or  after  adjudication. 

11.  The  Act  is  so  recent,  that  I  have  not  yet  met  with  a  case  within  its  provisions;  but  I 
think  it  must  act  against  the  interest  of  the  creditors,  and  put  it  in  the  power  of  the  bankrupt 
to  give  a  preference  to  any  creditor. 

12.  In  general  with  their  own  consent. 

13.  I  think  this  would  be  a  wise  provision. 

29.  I  see  no  advantage  to  the  public  in  requiring  the  fiat  of  the  Lord  Chancellor  to  autho- 
rize the  creditor  to  prosecute.     It  will  cause  delay. 

30.  I  think  it  would  be  better  that  the* proceedings  should  originate  before  the  commis- 
sioner, and  that  the  adjuc^ication,  with  the  proofs,  be  submitted  to  the  Chancellor ;  and,  afVer 
a  given  time,  if  not  opposed,  or  if  opposed  unsuccessfully,  then  the  fiat  of  the  Lord  Chancellor 
to  issue,  and  that  fiat  to  be  as  his  decree  that  the  person  is  a  bankrupt,  and  the  fiat  or  bank- 
ruptcy not  allowed  afterwards  to  be  called  in  question. 

33.  If  the  adjudication  be  made  subject  to  the  Lord  Chancellor's  confirmation,  as  in  query 
30,  this  difficulty  is  obviated. 

34.  Upon  the  adjudication,  I  think  the  messenger  should  take  possession,  subject  to  (he 
appeal  or  confirmation  of  the  Lord  Chancellor. 

35.  After  the  Lord  Chancellor's  decree  or  fiat,  as  in  the  answer  to  query  30,  the  bankruptcy 
should  not  be  liable  to  be  questioned. 

36.  I  think  in  this  case  the  adjudication  should  be  conclusive. 

39,  40.  I  think  the  commissioner  should  have  power  to  award  the  certificate  without  the 
consent  of  the  creditors,  as  it  often  happens  that  creditors  withhold  their  signatures  from 
unworthy  motives,  and  sometimes  make  bargains  with  the  bankrupt  or  his  friends  to  induce 
the  creditors  to  sign. 

41.  It  certainly  causes  expense  to  the  bankrupt 

43.  In  my  opinion  this  would  be  the  best  course. 

46.  I  think  the  commissioner  should  not  be  confined  to  the  time  of  working  the  fiat,  but 
should  be  allowed  to  consider  the  previous  conduct  of  the  bankrupt  before  he  certifies  him  to 
be  entitled  to  his  certificate. 

49.  For  gross  misconduct  or  fraud,  I  should  think  it  advantageous  to  give  this  power  to  the 
commissioner. 

50.  Fiats  are  generally  taken  out  with  the  consent  of  the  bankrupt  (a  friendly  commission), 
the  chief  object  being  to  obtain  the  certificate.  These  friendly  fiats  are  seldom  resorted  to 
till  a  composition  or  trust-deed  has  been  offered  and  reftised  by  the  creditors,  or  some  circum- 
stance has  occurred  which  prevents  a  deed  of  trust  being  carried  into  effect.  In  fact,  the 
practice  at  present  seems  to  be  to  strike  a  docket,  and  then  go  to  the  creditors  with  the  fiat 
and  a  deed  of  trust,  and  make  this  sort  of  offer  or  threat  '*  if  you  do  not  come  into  the  terms 
proposed  in  a  given  time  (t.  ^.,  the  time  before  another  fiat  can  issue),  we  shall  proceed  under 
the  fiat,  the  whole  estate  will  be  torn  to  pieces,  and  sold  immediately  piecemeal"  "  If  you 
accept  our  proposal,  these  proceedings  can  be  avoided,  and  the  expense  of  a  bankruptcy 
saved."  Creditors  in  general  prefer  a  composition  or  trust-deed  to  a  bankruptcy,  particularly 
if  a  guarantee  be  offered ;  and  the  solicitor  prefers  such  a  mode,  as  he  has  noore  control  over 
the  property,  and  his  charges  are  not  so  hable  to  inspection  and  taxation :  hence,  to  avoid  the 
expense  of  bankruptcy,  and  the  control  of  the  Bankruptcy  Court,  most  of  the  failures  in  the 
country  are  conducted  under  deeds  of  trust.  In  regard  to  the  expense  of  fiats  in  the  country, 
the  expense  of  each  meeting  is  7/.,  and  if  the  barrister  commissioners  travel  seven  miles,  then 
each  meeting  will  cost  9/. ;  but  if  only  one  commissioner  sat,  and  the  meetings  were  to  be  held 
at  one  place  (the  chief  town  in  the  county)  and  no  travelling  expenses  allowed,  the  expenses 
would  be  reduced.  As  the  Court  of  Chancery  has  the  power  to  enforce  the  execution  of 
trust,  I  should  think  these  trust-deeds  had  better  be  left  to  that  jurisdiction — ^but  for  the 
benefit  of  creditors,  it  would  be  as  well  to  advertise  the  execution  of  the  deed,  and  the  time 
when  a  dividend  is  to  be  made. 

58.  I  am  satisfied  that  bankruptcies  in  the  country  are  conducted  with  great  care  and 
attention.  At  the  same  time  I  would  suggest  that  there  be  an  oflScial  assignee  to  every  hst 
in  the  country,  the  same  as  in  Lord  Brougham's  plan  for  London.  This  will  save  the  expense 
of  letters  and  actions  by  the  solicitor  to  the  fiat,  which  sometimes  amount  to  a  considerable 
sum ;  and  there  should  be  an  enactment  that  no  action  or  suit  be  commenced  without  the 
sanction  of  the  commissioner.  The  bankrupt  is  genreally  allowed  the  whole  of  the  forty-two 
days  before  he  is  examined  as  to  his  affairs.  I  think  this  a  bad  plan :  it  gives  him  time  to 
mistify  his  accounts,  and  to  make  out  schedules  and  balances  of  no  use,  and  to  run  away 
altogether.  The  commissioners  should  be  directed,  immediately  on  the  adjudication,  to 
take  an  account  of  the  available  property,  and  have  the  bankrupt  before  them ;  and  they 
should  be  authorised  in  the  first  instance  to  issue  their  warrant  (at  present  they  can  only 
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summon),  and,  on  refusal  or  neglect  to  attend,  then  the  warrant  to  issue ;  and  in  gross  cases,  Retanu  to  the 

or  where  it  is  apprehended  the  bankrupt  is  about  to  leave  th^  country,  the  commissioners  P^^^^if*!?** 

should  be  authorised  to  commit  for  safe  custody,  or  take  bail  for  his  appearance.  i^wrioMw?*  ^'"'^" 

63.  The  laws  and  practice  of  the  Courts  of  Bankruptcy  and  Insolvency  are  so  totally  dif-  — — 

ferent  that,  in  my  opmion,  they  cannot  be  amalgamated.     I  thought  my  Lord  Brougham's  g*°J"  tSl^  ^*^' 
plan  of  districts  in  the  country,  with  an  appeal  to  a  Bankruptcy  Court  in  London,  an  excellent 
arrangement ;  and  I  still  think  it  the  best  way  of  conducting  the  bankruptcy  business. 


A.  F.  REYNOLDS,  Esq.,  Barrister  at  Law.— Hull. 

I,  10.  I  think  that  the  laws  relating  to  bankrupts  and  insolvent  debtors  might  advan- 
tageously be  administered  in  the  same  court,  at  least  in  the  country :  but  I  do  not  recommend  A.F.Re3molds,E8q. 
the  same  system  of  law  to  be  applied  to  bankrupts  and  insolvent  debtors :  the  principle  of  the  law  ^**^  ^^' 

must  of  course  be  similar,  but  I  would  leave  it  to  the  suitors  to  pursue  their  remedy,  either 
under  the  bankrupt  laws  or  the  Insolvent  Debtors'  Act,  according  to  circumstances.  There  is 
great  simplicity  in  the  system  pursued  in  the  Courts  of  Bankruptcy  in  the  country,  and,  in  ex- 
tensive mercantile  concerns,  I  prefer  it  to  any  other.  It  has  one  great  advantage  over  any 
new  system, — the  public  are  familiar  with  it :  it  has  also  another  recommendation, — it  leaves 
the  management  of  the  affairs  of  the  bankrupt  where  creditors  like  best  to  see  it,  namely, 
in  the  hands  of  the  parties  most  interested,  or  of  persons  chosen  by  them.  With  some 
inconsiderable  alterations  in  the  law,  the  commissioners,  or  whoever  may  be  the  parties  here^ 
after  to  administer  the  law,  will  have  sufficient  authority  to  compel  a  steady  progress  in 
winding  up  the  affairs  of  a  bankrupt,  and  making  a  dividend;  and  they  should  not  possess 
more  power  to  interfere  further  between  the  creditors  and  the  estate.  The  Insolvent  I)ebtors* 
Court  seems  to  me  better  calculated  to  relieve  an  utterly  ruined  man  from  the  importu- 
nities of  creditors  than  to  compel  an  early  distribution  of  the  remaining  property  of  a  ftdling 
man.  But  I  speak  with  great  diffidence  on  this  subject,  as  my  acquaintance  with  the  Insolvent 
Debtors*  Court  has  been  very  trifling.  I  have  known  many  cases  in  bankruptcy,  in  which 
much  of  the  property  of  the  bankrupt  has  been  made  away  with  between  the  commission  of 
an  act  of  bankruptcy  and  the  adjudication^  although  I  cannot  exactly  say  how  many.  The 
late  Act  for  the  abolition  of  imprisonment  for  debt  (1  and  2  Vict.  c.  110,  s.  8,)  has  created  a 
new  act  of  bankruptcy  as  a  substitute  for  lying  in  gaol ;  the  non-payment  of  a  debt,  or  inability 
or  neglect  to  give  security  for  it,  in  the  manner  pointed  out  in  the  Act,  for  21  days  after 
service  of  an  affidavit  and  notice,  is  now  an  act  of  bankruptcy.  In  the  only  case  under  this 
Act  which  has  yet  come  before  me,  the  bankrupt  took  advantage  of  the  notice  to  make  away 
with  much  of  his  property,  and  to  give  a  preference  to  some  of  his  creditors :  as  this  act  of 
bankruptcy,  when  completed,  does  not  relate  back  to  the  service  of  the  notice,  these  payments 
have  been  protected  ;  and  as  ^he  service  of  the  affidavit  and  notice,  unlike  an  arrest  and  going 
to  prison,  was  not  notice  to  the  public  of  the  man's  insolvency,  he  had  an  opportunity  of  con- 
tinuing his  dealings,  to  the  manifest  injury  of  those  who  dealt  with  him. 

II.  The  2  and  3  Vict.,  c.  29,  has  been  too  short  a  time  in  operation  to  enable  any  judgment 
of  its  probable  effects  to  be  formed  from  its  working. 

12.  As  far  as  my  experience  goes,  traders  do  not  generally  become  bankrupts  by  their  own 
consent,  until  every  other  methcxi  of  settling  with  th^ir  creditors  has  been  tried.  There  is  an 
unwillingness  to  undergo  the  ordeal  of  a  public  exposure,  which  is  not  a  little  strengthened  by 
the  necessity  of  finding  some  friendly  creditor  to  strike  a  docket 

13.  If  more  ready  means  were  afforded  to  a  trader  in  failing  circumstances  to  declare 
himself  bankrupt,  I  think  that  many  would  take  advantage  of  tne  law  to  surrender  their 
property  to  their  creditors.     I  have  always  thought  it  a  great  anomaly  that  a  bankrupt,  who 

Eays  from  10*.  to  17^.  6d.  in  the  pound,  sboidd  be  entitled  to  an  allowance,  while  he,  whose 
onesty  has  led  him  to  surrender  his  property  while  still  able  to  pay  20s.  in  the  pound,  is 
entitled  to  nothing. 

14.  I  would  on  no  account  permit  a  party  who  is  not  a  trader,  nor  arrested,  and  who  has 
no  property  to  divide  among  his  creditors,  to  take  any  step  which  should  have  the  e^ect 
of  releasing  his  future  acquisitions  from  liability  to  discharge  his  debts. 

33,  34,  35.  As  the  adjudication  is  strictly  an  ex  parte  proceeding,  and  as  I  do  not  see 
any  mode  by  which  it  can  be  made  otherwise  without  greater  inconvenience,  I  think  that  not 
only  the  bankrupt,  but  any  creditor  of  the  bankrupt,  or  other  person  interested,  should  be  at 
liberty  to  dispute  the  validity  of  the  fiat  within  a  limited  time  after  adjudication. 

39,  48.  I  consider  that  the  power  which  the  creditors  now  have,  of  withholding  the  bank- 
rupt's certificate  of  conformity,  among  the  very  best  means  which  can  be  devised  to  cofnpel 
the  bankrupt  to  act  fairly  and  openly  towards  his  creditors,  and  I  am  decidedly  of  opinion 
that  it  ought  on  no  account  to  be  taken  away.  I  have  not  found  that  the  necessity  of  obtain- 
ing the  consent  of  the  creditors  was  attended  with  such  an  expense  to  the  bankrupt,  or  rather 
to  his  friends,  from  whom,  if  the  bankrupt  has  acted  fairly,  the  funds  must  come,  as  would 
at  all  justify  its  abolition  on  that  ground.  I  cannot  suggest  any  mode  by  which  such  ex- 
pense can  be  materially  diminished,  except,  perhaps,  by  reouiring  the  consent  of  the  credi- 
tors to  be  given  at  some  meeting,  and  this  would  exclude  tnose  creditors  who  might  not  be 
able  to  attend.  It  would,  in  my  opinion,  be  very  desirable  to  permit  creditors  to  be  heard 
before  the  judges,  or  commissioners,  against  the  allowance  of  the  certificate,  if  the  judges  or 
conmiissioners  were  authorised  to  allow  the  certificate,  instead  of  merely  certifying  that  the 
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Returns  to  the  bankrupt  has  conformed ;  otherwise,  to  allow  creditors  to  be  heard  in  the  lower  Courts  of 
Questions  circu-  Bankruptcy,  while  they  are  also  entitled  to  be  heard  before  the  Lord  Chancellor,  would  be 
lated  by  the  Com*  only  to  multiply  the  proceedings  and  the  costs  without  any  advantage.  I  think  that  the  con. 
missioners.  ^^^^  ^p  ^j^^  bankrupt  in  the  mode  of  contracting  debts,  and  in  disposing  of  his  property 

A.  F.Reynolds  Esq.  before  and  after  the  commission  of  an  act  of  bankruptcy,  and  in  the  degree  of  assistance 
Hull  List,  '  given  by  him  to  his  creditors  in  winding  up  his  affairs,  ought  all  to  be  taken  into  conside- 
ration, both  in  granting  and  allowing  his  certificate  of  conformity.  In  most  cases,  the  certi- 
ficate ought  not  to  be  allowed  until  after  a  dividend,  but,  in  some  cases,  this  might  operate 
with  great  severity  against  a  bankrupt ;  a  discretionary  power  should  therefore  be  vested  in 
the  judges  or  commissioners  on  this  head. 

49.  There  are  few  points  in  the  practice  of  the  Courts  of  Bankruptcy  at  which  creditors 
have  expressed  greater  disappointment  and  surprise,  than  the  inability  of  the  commissioners  to 
inflict  any  punishment  upon  a  bankrupt,  however  fraudulent  his  conduct  may  have  been.  I 
think  that  the  judges  or  commissioners  ought  to  have  power  to  punish  a  fraudulent  bankrupt 
by  imprisonment,  with  or  without  hard  labour,  and  that  a  bankrupt's  certificate  should  in  no 
case  be  allowed  until  the  period  of  any  imprisonment  to  which  he  may  have  been  sentenced, 
may  have  expired.  ' 

50.  I  have  no  doubt  that,  generally  speaking,  it  is  more  to  the  advantage  both  of  the  cre- 
ditor and  of  a  bankrupt,  that  the  property  of  the  bankrupt  should  be  administered  under  a  fiat 
than  a  trust-deed  ;  but,  of  late  years,  trust-deeds  have  become  much  more  popular  than  fiats. 
Creditors  imagine  that  there  is  a  considerable  saving  in  expense,  and,  in  matters  in  which  the 
number  of  creditors  is  small  and  the  property  not  extensive,  perhaps  they  are  right.  I  am 
decidedly  of  opinion  that  it  would  be  impolitic  to  interfere  in  any  manner  in  trust  deeds. 
When  the  public  do  not  wish  the  interference  of  the  law,  it  is  best  that  the  law  should  not 
intrude  itself.  A  trust-deed  is  of  no  use  unless  all  the  creditors  concur,,  and  the  very  fact  of 
executing  such  a  deed,  opens  the  doors  of  the  Courts  of  Bankruptcy  to  any  dissenting  creditor. 
Perhaps  it  might  be  advisable  to  compel  the  trustee,  under  such  a  deed,  to  give  notice  of  its 
execution  in  the  London  Gazette  within  days  after  its  execution  by  the  debtor,  and 
to  produce  the  deed  before  the  judges  or  commissioners,  at  the  desire  of  any  creditor  who 
chose  to  petition  for  a  fiat,  that  it  might  be  made  evidence  of  an  act  of  bankruptcy:  but  I 
cannot  recommend  any  other  interference. 

54.  I  think  that  all  fees  in  Courts  of  Justice  should  be  abolished.  Justice  is  one  of  those 
matters  to  secure  which  men  unite  in  society,  and  the  expense  of  administering  it  should  be 
paid  out  of  the  common  stock.  1  am  sure  tnat  no  worse  method  of  remunerating  judges  or 
commissioners  can  well  be  devised  than  fees  upon  business  done.  One  of  the  greatest  ob- 
jections in  the  minds  of  creditors  to  fiats  in  bankruptcy  arises  from  the  fees  paid  to  the  com- 
missioners :  an  impression  generally  prevails,  that  the  commissioners  ai  e  more  occupied  in 
devising  reasons  for  adjournments  and  the  multiplication  of  meetings,  with  a  view  to  the  in- 
crease of  their  own  fees,  than  in  promoting  the  quick  distribution  of  the  effects  of  the  banknipt 
among  his  creditors.     This  is  a  species  of  suspicion  from  which  no  care,  no  diligence,  on  the 

Sart  of  the  judges  or  commissioners,  can  ever  relieve  them,  so  long  as  they  are  paid  by  fees, 
^he  fees  paid  in  London,  and  the  necessity  of  originating  the  proceedings  there,  render  the 
employment  of  a  London  agent  indispensable,  and  consequently  increase  the  amount  of  costs 
much  beyond  the  amount  of  the  fees.  I  am  of  opinion,  that  if  the  proceedings  originated  in 
the  country,  and  if  the  fees  payable  to  the  court,  as  well  as  those  payable  lo  the  judges  or 
commissioners,  were  altogether  abolished,  the  expense  of  a  fiat  in  ordinary  cases  would  be 
much  reduced,  and  creditors  would  be  much  more  ready  to  avail  themselves  of  the  facilities 
afforded  by  the  law  than  to  have  recourse  to  trust-deeds.  An  official  assignee  would  be  useful 
if  creditors  were  not  compelled  to  employ  him.  I  think  an  official  assignee  should  be  more 
in  the  nature  of  an  accountant  than  an  assignee,  and  the  assignees  chosea  by  the  creditors 
should  have  the  option  of  employing  him  or  not — his  remuneration  as  well  as  employment 
being  left  to  the  assignees,  subject  to  the  approval  of  the  court ;  the  official  assignee  (or  rather, 
the  accountant)  being  employed  by  the  assignees  chosen  by  the  creditors,  should  not  be  liable 
for  damages  or  costs  in  any  action  or  suit  for  anything  done  by  him ; — his  duties  should  be 
merely  ministerial. 

57.  I  have  no  reason  to  be  dissatisfied  with  the  administration  of  bankrupts'  estates  in 
the  country;  but  my  knowledge  has  been  confined  to  the  neighbourhood  in  which  I  practice, 
and  to  the  list  of  which  I  am  one.  I  have  frequently  had  the  pleasure  of  hearing  the  practice 
of  that  list  spoken  of  in  high  terms  of  satisfaction  by  mercantile  men  from  London  and 
other  parts,  and  I  am  not  aware,  up  to  the  present  time,  of  any  decision  of  that  list  having  been 
overruled  or  reversed  by  the  courts  in  London.  I  greatly  regret  being  placed  in  a  position 
which  compels  me  to  speak  of  a  list  of  wliich  I  am  at  the  head;  but  I  should  not  do  justice  to 
the  gentlemen  with  whom  I  have  had  the  honour  of  acting  for  twelve  years,  if  I  refrained 
from  stating  my  opinion  of  them  from  any  dread  of  appearing  to  speak  of  myself.  I  have 
already  pointed  out  such  alterations  in  the  administration  of  the  bankrupt  laws  as  strike  me 
to  be  desirable ;  those  alterations  apply  more  to  to  the  country  practice  than  to  the  London 
practice,  of  which  I  must  be,  to  a  certain  degree,  uninformed. 

60.  With  respect  to  the  particular  plans  suggested  in  the  remaining  queries,  I  had  rather 
decline  giving  an  opinion.  Being  to  a  certain  degree  interested,  any  opinion  given  by  me 
would  be  open  to  the  imputation  of  bias.  Generally  speaking,  I  think  it  matters  little  whether 
these  laws  are  administered  in  the  country  by  one,  two,  or  three  judges  or  commissioners; 
but  I  think  that  the  tribunals  should  be  stationary,  and  at  least  as  numerous  as  at  present. 
I  am  sure  that  the  public  would  view  these  tribunals  with  much  more  satisfaction  if  all  fees 
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whatever  were  abolished: — if  the  judges  or  commissioners,  or  whatever  they  may  be  called.  Returns  to   the 
were  paid  by  fixed  salaries  out  of  the  consolidated  fund,  and  if  the  suitors  in  the  Court  had  no  QuMtions  circa- 
one  to  pay  but  the  attorney  or  counsel,  and  the  official  accountant  whom  they  might  think  J^jsgiJ^e^  ' 

proper  to  employ.    The  rules  of  practice  and  proceedings  in  these  tribunals  ought  to  be  sub-  1 

iect  to  the  control  and  regulation  of  whatever  tribunal  is  made  the  Court  of  Appeal  in  the  A.  F.Reynolds, Esq. 
last  resort.     I  know  of  no  other  method  of  rendering  the  administration  of  the  law  in  these  Hull  List 
courts  uniform. 

61.  These  tribunals  might  certainly  be  made  available  for  the  purposes  mentioned  in  Query 
No.  61,  as  well  as  for  many  others,  and  they  might  ultimately  form  the  germ  of  local  courts 
for  all  purposes ;  but  if  the  duties  of  the  judges  or  commissioners  be  extended  beyond  cases 
in  bankruptcy,  their  salaries  nmst  be  of  proportionate  amount,  and  the  learned  persons  pre- 
siding must  renounce  all  other  practice  whatever.  The  judges  or  commissioners  should  be 
magistrates,  and  authorised  to  take  their  places  among  the  other  country  magistrates  at 
quarter  sessions,  where  their  attendance  being  voluntary,  and  their  authority  no  greater  than 
that  of  any  "other  magistrate  present,  their  legal  knowledge  would  be  of  considerable  as- 
sistance to  the  magistrates,  and  would  not  be  liable  to  be  received  with  jealousy  or  re- 
pugnance. 

Hulh  February  lOM,  1840.  A.  F.  REYNOLDS. 

Mr.  Reynolds,  the  Senior  Barrister,  having  prepared  the  answers  to  the  queries  submitted  to  J.  S.  Egginton,  Esq. 
us.  I  concur  with  him  in  the  remarks  he  has  made. 

JOS.  S.  EGGINTON. 
Kirk' Eaton,  near  Hull,  March  2nd,  1840. 

We,  the  undersigned  commissioners,  concur  in  the  foregoing  answers,  which  have  been  pre-  Geo.  Codd,  \ 

pared  by  Mr.  Reynolds,  the  senior  commmissioner  for  the  district.  "J^^S*  "^^^P*^"* 

GEO.  CODD.  J.  Earnshaw. 

Hull,  March  4th,  1840.  THO.  THOMPSON.     ^"^"^"• 

JNO.  EARNSHAW. 


R.  G.  BRADLEY,  Esq.,  Barrister  at  Law.— Lancaster. 

In  the  first  place,  let  me  respectfully  apologise  to  the  commissioners  for  tny  not  sooner  K.  G.  Bradley,  Esq. 
attending  to,  and  answering  as  well  as  I  am  able,  these  questions  which  they  did  me  the  honour  l-ancaster  list, 
to  send  to  me,  about  the  middle  of  January  last.    This  paper  was  received  at  my  house  during 
my  absence,  and  I  have  embraced  the  first  opportunity  of  showing  my  obedience  to  the  com- 
missioners, and  my  compliance  with  their  request. 

I,  8.  The  questions  from  1  to  8  I  must  pass  over — and  I  think  I  may  add,  the  questions 
from  GO  to  63,  inclusive,  because  my  knowledge  of  the  subjects  of  those  questions  does  not 
warrant  me,  in  any  degree,  in  answering  them  or  expressing  any  opinion  thereon. 

9.  I  am  not  aware  that  it  would  be  beneficial  to  add  to  the  acts  of  bankruptcy. 

10.  I  think  it  is  not  desirable. 

II.  I  have  not  experienced  any  effect. 

12.  In  my  experience,  they  do, 

13.  In  my  opinion  it  would  be  desirable* 

14.  Certainly  not 

15.  Not  for  getting  rid  of  their  debts,  but  satisfying  them  to  the  extent  of  their  power;  the 
check  to  dishonest  conduct  should  be  in  withholding  the  certificate  or  release. 

16.  I  think  a  judgment  creditor  should  not  have  the  power  of  taking  the  person  of  hia 
debtor  in  execution — except  by  order  of  a  judge,  as  mentioned  in  the  question,  or  he  has 
fraudulently  made  away  with  his  property,  or  some  part  thereof. 

17.  Imprisonment  of  the  person  might,  in  some  cases,  induce  relations  and  family  con- 
nexions to  discharge  the  debts,  and  liberate  the  debtor.  But  I  very  much  disapprove  of  im- 
prisonment with  such  an  object. 

18.  It  has  a  great  effect. 

19.  The  fear  of  that  law  has  an  influence  to  make  a  man  pay  what  he  owes,  but  I  think  is 
not  any  restraint,  or  very  little^  upon  him  in  incurring  debt. 

20.  21, 22.  I  have  not  had  any  experience  of  the  operation  of  Courts  of  Request. 

23.  In  my  opinion  it  would  be  better. 

24.  I  think  the  onus  should  not  lie  on  the  creditor. 

25.  I  believe  that  the  abolition  of  arrest  on  mesne  process  has  not  been  beneficial  to  creditors. 

26.  I  believe  it  has  been  beneficial  to  debtors. 

27.  The  little  experience  I  have  had  is  not  founded  upon  any  particular  line  of  business, 
or  mode  of  dealing. 

28.  I  am  of  opinion  that  such  a  sole,  arbitrary  and  absolute  power  is  not  essential  to  the 
due  administration  of  justice  in  bankruptcy. 

29.  None  whatever,  that  I  am  aware  of. 

3  I 
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Returns  to  the         30.  I  think  it  would  be  more  ad?antageou8,  because  the  proceedings  would  be  more  simple 

Queiftions  chreu-      and  direct. 

lated  by  the  Com* 

missioners.  31.  I  think  the  judge  or  commissioner  should  hate  such  jurisdiction^  as  mentioned  in  the 

question^  and  to  tne  extent  of  deciding  questions  arising  upon  equitable  mortgages  and  aU 

&.  G.  Bradley,  Esq.  other  securities. 
Lancaster  List. 

32.  I  think  the  appellant  should  give  the  security  mentioned  in  this  question. 

33^  34.  I  have  never  known  any  hardship  occasioned  to  the  debtor  on  account  of  the  pro- 
ceeding being  ex  parte,  consequently  I  do  not  object  to  the  present  state  of  the  law. 

35.  I  think  the  validity  of  the  fiat  should  not  be  questioned  after  a  dividend  has  been  paid. 

^  36.  I  think  the  adjudication  should  be  conclusive^  unless  appealed  against  before  the  first 
dividend  be  paid. 

37.  I  would  not  confine  the  conclusiveness  of  the  adjudication,  as  mentioned  in  this  question. 

38.  I  think  I  have^  in  effect,  answered  this  question. 

39.  My  opinion  is  in  favour  of  the  present  law* 

40.  I  think  the  consent  of  the  creditors  should  be  obtained,  as  at  present 

41.  42.  If  the  bankrupt's  conduct  be  honest  there  would  not,  I  think,  be  much  delay,  diflS- 
culty,  or  expense,  in  obtaining  the  requisite  consent  of  the  creditors. 

43.  I  would  even  allow  a  creditor  (although  the  requisite  number  of  consents  had  been 
obtained),  to  be  heard  before  the  judge  or  commissioner,  against  his  (the  judge's  or  commis- 
sioner's) signing. 

44, 45.  I  think  a  very  easy  thing.  Judging  from  mV  own  experience,  I  thiidL  that  certificates 
have  been  obtained  which  ought  not  to  nave  been  allowed,  and  which  I,  as  a  commissioner, 
should  have  hesitated  to  sign.  I  am  inclined  to  impose  additional  caution  and  restraint 
rather  than  the  contraiy.  I  never  knew  that  a  certificate  had  been  refused  which  ought,  accord- 
ing to  my  opinion,  to  nave  been  granted. 

46.  I  am  decidedly  of  opinion  that  his  previous  conduct  should  be  considered. 

47.  I  think  that  in  all  cases  the  certificate  should  be  withheld  until  after  the^r*^  dividend. 

48.  That  it  should  be  signed  at  a  public  meeting,  to  be  advertised  and  had  for  that  special 
purpose. 

49.  I  think  this  power  would  not  afford  any  advantage  to  the  public,  and  I  am  disinclined 
to  the  giving  of  any  power  of  punishment  beyond  the  power  of  compelling  satisfactory  answers 
to  questions  put  to  bankrupts  relating  to  their  estates,  &c.,  as  at  present. 

50.  I  think  that  in  many  cases  a  trust-deed  is  more  advantac^eous  to  creditors,  and  in  all 
cases  more  advanta£[eous  to  the  solicitors  and  assignees,  because  the  solicitors'  bills  are  not  sub- 
ject to  taxation,  as  m  bankruptcy,  and  the  assignees  have  a  liberal  allowance  for  their  time  and 
trouble,  which  they  are  not  allowed  in  bankruptcy.  I  have  heard  of  an  allowance  to  an 
assignee  under  a  trust-deed  of  750/. 

51.  Trust-deeds  are  almost  exclusively  resorted  to  in  North  Lancashire  and  Westmoreland; 
and  I  think,  because  of  the  saving  of  the  expense  of  the  fiat  and  commissioners'  fees,  and  the 
avoiding  of  the  strict  taxation  by  commissioners,  of  the  solicitors'  bills,  and  of  the  disallowance 
of  all  claims  by  the  assignees  for  their  time  and  trouble.  Debtors  are  always  disinclined  to 
have  their  d/^honour  gazetted,  and  creditors  are  often  passive,  but  dread  the  expense  of  pro- 
ceedings in  bankruptcy.  SoUcitors  have  no  such  interest  in  cases  of  bankruptcy  as  to  induce 
them  to  adopt  bankruptcy  in  preference  to  a  trust-deed  administration,  but  just  the  contrary. 

52.  Yes,  in  part ;  but  my  answer  to  query  51  gives  other  reasons. 

53.  I  think  there  should  be  a  power  to  tax  the  solicitors'  bills,  and  to  audit  the  trustees 
accounts ;  for,  at  present,  they  have  all  their  own  v/ay,  and  the  creditors  are  quite  passive. 

54.  I  think  it  would  be  desirable  to  abolish  altogether  the  fees  of  10/.  and  20/.,  and  to 
reduce  the  fees  upon  issuing  the  fiat  as  low  as  possible. 

55.  I  am  of  opinion  they  ought  to  be  paid  out  of  each  estate. 

56.  I  think  the  official  assignee  should  not  be  liable  for  anything  done  in  the  strict  execu- 
tion of  the  duty  imposed  upon  him. 

57.  I  have  suffered  by  the  failures  of  two  banks  at  Lancaster,  namely,  Worswick's  Bank 
and  Dilworth's  Bank.  I  am  happy  to  add,  that  the  amount  of  such  suffering  has  not  been 
ruinous  to  me.  As  a  barrister,  and  a  Commissioner  of  Bankruptcy,  I  have  had  nearly  20 
years'  experience  of  the  proceedings  in  bankruptcy  in  North  Lancashire  and  Westmorland. 

58.  This  question  embraces  so  many  points  that  my  answer  to  every  particular  would  be 
long  and  tedious ;  therefore  my  general  answer  is,  that  I  have  not  had  reason  to  be  satisfied 
with  the  administration  of  bankrupts'  estates  in  this  country,  and  the  grounds  of  my  dissatis&c 
tion  are  comprehensively  and  correctly  expressed  in  the  58th  question;  which  question,  I 
think,  imports  a  consummate  knowledge  of  the  entire  subject,  and  all  its  parts. 

59.  I  am  of  opinion  that  money  got  in  from  the  bankrupt's  estate  should  not  be  left  in  the 
possession  or  power  of  either  the  general  assignees  or  their  solicitors,  but  be  paid  over  to  an 
official  assignee,  or  receiver,  for  a  certain  district ;  and  that  he  should  not  have  any  interest  in 
withholding,  but  in  paying,  as  soon  as  possible  a  dividend.  I  think  the  general  assignees 
should  be  paid  for  their  time  and  trouble,  and  not,  as  at  present,  tempted  to  take  undue 
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advantages  of  their  judiciary  situation^  resting  their  hope  of  immunity  upon  the  passive  state  of  R^umt  to  the 
the  creditors.  Quertions  circu- 

T  .  i*  .  .  i_        1-    .      I..1  .  .  ,  lated  by  the  Com- 

I  am  not  competent  to  form  an  opinion  upon  the  suhjects  of  the  remaining  questions ;  and  missioners. 

the  answers  I  have  given  to  the  previous  questions  are  given  with  great  deference.  

^  *^  ^  bo  R.G.  Bradley,  Eiq. 

Lancaster  List. 


Mr.  JOHN  TAYLOR,  Clerk  of  the  Peace.— Bath. 

L  I  consider  one  court  for  the   administration  of  the  laws  relating  to  bankrupts  and  Mr.  John  Taylor, 
insolvent  debtors,  would  be  highly  advantageous  to  the  public — ^provided  such  court  was  held  Clerk  of  the  Peace, 
at  regular  and  frequent  periods  in  all  places  of  a  large  population. 

2.  I  do. 

3.  The  advantage  appears  to  me  to  apply  only  in  favour  of  the  insolvent  system*  in  con- 
sequence of  any  after  acquired  property  of  an  insolvent  being  liable  to  his  creditor's  demand 
wmch  in  case  of  bankruptcy  does  not  apply. 

4.  Yes,  within  the  last  two  years. 

5.  I  have  not. 

6.  I  know  one  case  in  particular  in  bankruptcy,  where  I  believe  a  better  dividend  would 
have  been  got  if  the  party  had  passed  through  the  Insolvent  Debtors*  Court. 

7.  I  consider  No.  6  answers  this  in  a  general  manner. 

8.  No. 

9.  The  8th  section  of  the  1  and  2  Victoria,  cap.  110,  embraces  almost,  I  think,  any  case 
where  it  may  be  necessary  to  make  a  party  a  bankrupt. 

10.  Certainly  not. 

11.  I  think  it  open  to  a  person  intending  to  become  bankrupt,  to  &vour  one  creditor  in 
preference  to  another. 

12.  Not  generally — ^but  frequently. 

13.  Decidedly — provided  proper  means  be  adoprted,  so  as  all  creditors  should  have  notice, 
independent  of  tne  bankrupt's  own  statement. 

14.  In  a  commercial  point  of  view  I  should  say  not,  but  in  a  beneficial  point  to  creditors, 
yes. 

15.  I  think  there  is  a  wise  policy  in  not  making  a  debtor  a  useless  member  of  society  by        • 
imprisonment ;  but  I  think  the  less  encouragement  given  to  speculation  by  credit,  the  better. 

16.  I  do ;  with  that  remedy  he  is  in  no  better  situation  than  a  mortgagee. 

17.  I  think  nothing  more. 

18.  In  some  instances  it  may. 

19.  To  a  limited  extent  no  doubt  it  does. 

20.  I  think  in  all  large  towns  such  courts  very  usefuL 

21.  Unless  the  debtor  could  prove  to  the  court  that  at  the  time  the  debt  was  contractea 
he  was  in  a  situation  to  pay,  I  think  the  court  should  have  power  to  award  imprisonment ; 
and  such  power  being  known  would,  I  think,  be  beneficial. 

22.  In  some  instances  this  is  the  fact. 

23.  I  think  it  would. 

24.  If  the  purpose  of  the  creditor  is  to  prove  a  crinodnal  act,  I  think  the  onus  should  rest 
with  him. 

25.  I  think  in  some  instances  it  has,  and  in  some  not 

26.  Certainly  beneficial. 

27«  In  my  business  generally  as  an  attorney  at  law 

28.  With  a  right  to  appeal  to  a  superior  decision,  the  power  of  all  judges  should  in  my 
humble  opinion  be  as  absolute  as  possible. 

29.  I  think  a  more  summary  mode  would  be  beneficial. 

30.  Certainly. 

31.  Yes. 

32.  I  think  in  all  cases  appellants  should  give  security,  as  it  cannot  injure  them  if  they 
are  right  in  appealing. 

33.  I  certainly  do  not  approve  of  thb  ex  parte  proceeding. 

34.  I  think  the  provision  a  very  proper  one,  and  I  see  no  objection  to  the  seizure  in  the 
first  instance ;  as,  ifthe  debtor  is  a  respectable  party,  it  would,  I  think,  benefit  him  with  the 
public,  if  he  could  get  the  seizure  set  aside  on  the  ground  of  his  solvency. 

85.  I  think  it  requires  to  be  altered. 

36.  I  think  no  objection  could  then  arise,  and  the  period  need  not  be  of  duration. 

3  I  2 


Digitized  by 


Google 


424  APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 

Returns  to  the  37.  I  tbink  it  ought  to  be  confined  to  a  limited  sum,  but  not  so  low  as  20/. 

2"ed  Mhe  Coi-        38.  I  see  no  objection  to  tbis. 

missioners.  39.  I  think  it  a  very  proper  protection  for  the  creditor. 

Mr.  JohlTTaylor,         ^0.  Yes. 
Clerk  of  the  Feace.       41.  No. 

42.  It  may  be  regulated  according  to  a  given  number  of  creditors* 

43.  For  the  protection  of  creditors,  I  think  both  necessary. 

44.  I  do. 

45.  Both  cases  might  occur. 

46.  Most  certainly. 

47.  I  do  not  think  the  dividend  has  anything  to  do  in  the  matter ;  tlie  manner  in  which 
the  debtor  became  insolvent  is  all  that  should  be  considered. 

4S.  I  think  a  power  should  be  given  within  the  first  six  months  for  four-fifths  of  the 
creditors  (if  they  shall  so  think  fit),  to  file  a  notice  in  the  Bankrupt  Office^  that  the  bankrupt 
had  not  conducted  himself  to  their  satisfaction  on  his  examination ;  and  on  such  notice  being 
filed,  a  bankrupt  ought  to  be  prevented  from  obtaining  his  certificate  for  a  given  number 
of  years. 

49.  Yes,  in  the  same  manner  as  an  insolvent  commissioner. 

50.  Under  a  deed  with  proper  regulations  as  to  its  being  enrolled,  &c. 

51.  Certainly,  to  save  expense. 

52.  Answered  above. 

53.  I  think  the  trustees  appointed  by  such  deeds  should  be  placed  in  the  same  situation 
only  as  trustees  under  settlement  or  otherwise. 

54.  By  payment  of  a  per  centage. 

55.  Out  of  a  joint  fund. 

56.  Only  for  fraud. 

57.  I  have  seen  the  operation  of  many  fiats,  but  have  not  myself  been  a  personal  sufferer. 

58.  I  do  not  consider  generally  that  the  proceedings  give  satisfaction. 

59.  I  am  not  prepared  to  answer  this  question. 

60.  Ditto. 

61.  I  think  it  would  be  advantageous. 

,  62.  I  think  all  preliminary  proceedings  for  making  a  party  a  bankrupt,  should  emanate 

from  a  court  in  London  as  at  present ;  but  all  ulterior  proceedings  and  meetings  might  with 
great  propriety  be  held  and  carried  on  before  the  commissioners  of  the  Insolvent  Debtors' 
Court  on  their  circuit ;  the  same  being  held  at  more  frequent  periods ;  and  the  present 
country  commissioners  in  bankruptcy  could  act  as  examiners  of  bankrupts  and  witnesses  in 
all  proceedings  under  any  fiat ;  and  the  insolvent  commissioner  sit  as  judge  of  the  court. 

63.   Vide  above. 


T.  H.  MARSHALL,  Esq.,  Barrister  at  Law.*— Leeds. 

T.H.  Marshall,  Eq.      The  separate  origin  of  the  bankrupt  and  insolvent  laws  in  England  has  created  two  distinct 
Leeds  List.  jurisdictions,  whose  practice,  although  having  the  same  objects  in  view,  is  greatly  at  variance, 

and  which  possess  widely  different  powers  over  the  person  and  property  of  the  debtor.  The 
continuance  of  these  two  jurisdictions  would  appear  to  be  not  only  unnecessary,  but  incon- 
sistent on  principle.  For  it  is  the  insolvency  of  the  party  which  gives  to  each  court  the  right  of 
judicial  interference  with  his  affairs ;  and  whether  this  interference  be  sought  by  the  debtor  or 
by  his  creditors,  and  whether  such  debtor  be  a  trader  or  not,  he  ought,  on  giving  up  his 
property,  to  be  dealt  with  in  the  same  manner,  having  the  same  privileges,  and  being  subject 
to  the  same  liabilities.  Nothing,  however,  can  more  widely  differ  than  the  whole  course  of 
proceedings  in  bankruptcy,  and  those  of  the  Insolvent  Debtors'  Court.  The  insolvent  seeks 
the  benefit  of  the  court — his  creditors  cannot  drive  him  into  it.  In  bankruptcy  it  is  the 
very  reverse, — the  insolvent  debtor  can  only  obtain  a  discharge  from  his  debts  by  undergoing 
a  previous  term  of  imprisonment — the  bankrupt,  on  the  contrary,  is  protected  from  imprison- 
ment until  he  has  passed  his  last  examination.  The  insolvent's  property  \%  practically,  under 
his  control  until  his  discharge  or   hearing,  and  the   court  possesses  no  power  to  seize  it 

*  The  foUowinsf  remarks,  it  should  be  stated,  were  not  written  in  answer  to  the  Commissioners'  questions, 
but  were  originally  written  in  1 838  and  submitted  to  the  Secretary  of  Bankrupts  in  the  spring  of  1839.  They 
are  printed  as  then  written,  with  the  addition  of  one  or  two  notes  and  trifling  alterations.  The  recent  Act 
for  abolishing  imprisonment  for  debt  has  altered  the  law  in  some  of  the  particulars  mentioned,  but  leaves 
every  principal  other  objection  to  the  Insolvent  Debtors'  Court  untouched.  And  the  power  nowr  girea 
to  a  creditor  to  compel  a  debtor  to  take  the  benefit  of  the  act,  affords  an  additional  argument  for  uniting 
the  two  jurisdictions  of  bankruptcy  and  insolvency.  It  is  to  be  borne  in  mind,  also,  that  the  great  majority 
of  insolvent  debtors  are  traders,  amenable  to  the  bankrupt  laws. 
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in  the  hands  of  third  parties*     In  bankruptcy,   the  property  is    immediately,  on  decla-  Returns  to  the 

ration  of  bankruptcy,  seized  by  an  officer  of  the  commissioners  wherever  it  may  be  found,  Question«  circu-  [ 

and  preserved  for  the  creditors.     The  insolvent  can  be  punished  by  the  court,  for  frauds,  &c.,  ^"/^  ^y  ^^®  ^°°*" 

— the  bankrupt  cannot.     His  creditors  may  withhold  his  certificate,  but  this  again  only  '"^'^'^"^^^ 

places  the  most  dishonest  bankrupt  on  the  same  footing  with  the  most  honest  insolvent,  T.H. "Marshall, Esq. 

viz.,  renders  his  future  property  liable  to  his  debts.     Creditors  are  not  required  to  prove  Leeds  List. 

their  debts  in  the  insolvent  court,  and  the  assignees  are  appointed  (generally)  by  the  courts 

and  not  by  the  creditors.     In  bankruptcy  it  is  the  reverse  in  both  these  particulars.     An 

insolvent  is  freed  only  from  such  debts  as  he  inserts  in  his  schedule.     A  bankrupt  (except 

imcertificated)  is  freed  from  all  his  debts,  whether  proved  or  not.     Finally,  the  Insolvent 

Court  possesses  no  power  to  enforce  the  attendance  of  third  parties  (except  at  the  bearing,  and 

then  only  by  subpoena,  which  is  inadequate  for  that  purpose)  to  examine  them  as  to  the 

property  of,  or  their  dealings  with  the  insolvent,  or  to  commit  such  parties  for  not  answering 

satisfactorily,  &c.,  questions  put  to  them.     But  these  most  important  and  necessary  powers 

for  the  protection  of  creditors  are  possessed  by  commissioners  of  bankrupts.      These  and 

many  other  inconsistencies  which  might  be  pointed  out,  between  the  bankrupt  and  insolvent 

laws,  produce,  as  is  well  known  to  all  conversant  with  the  practice  of  the  two  courts,  this 

practical  result,  viz.,  that  the  honest  trader  gains  a  decided  advantage  by  being  made  a 

bankrupt — ihe  fraudulent  one,  by  going  through  the  Insolvent  Debtors'  Court. 

Defects  of  the  Insolvent  Laws. — ^The  objections  to  the  present  administration  of  the  insol- 
vent laws,  are  felt  much  more  in  the  country  than  in  London.  In  the  former,  insolvents  are 
discharged  only  three  times  a  year,  consequently,  the  average  period  of  their  imprisonment 
previmis  to  hearing  is  about  four  months.  Thus,  greater  expense  and  waste  of  property  in 
passing  through  the  court  is  caused;  a  longer  term  of  imprisonment  imposed  upon  the 
honest  debtor,  and  a  shorter  term  of  punishment  is  inflicted  by  the  court  upon  the  fraudulent 
one ;  for  the  period  of  remand  commences  from  the  date  of  the  petition,  and  the  court  (impro- 
perly as  it  is  conceived)  in  such  remand  always  takes  into  account  the  previous  imprisonment 
which  such  dishonest  debtor  has  suffered  in  common  with  the  innocent  man. 

As  a  court  for  punishment  of  frauds,  the  Insolvent  Debtors'  Court  has  proved  wholly  ina- 
dequate. The  difficulties  and  expense  to  which  opposing  creditors  are  subject  (in  the  country 
at  least),  the  distance  they  may  have  to  travel  to  the  place  of  hearing,  the  very  imperfect 
examination  of  an  insolvent  and  his  affairs,  when  it  takes  place  in  open  court,  witn  the  short 
time  that  can  be  allotted  on  circuit  to  such  examination,  and  without  the  means  at  hand  of 
contradicting  any  false  statement  which  the  insolvent  may  unexpectedly  make ;  the  consequence 
of  the  court  adopting  the  rule  '*  that  fraud  is  not  to  be  presumed,*  and  the  trifling  periods  of 
remand,  &c.,  have  been  justly  described  "  to  afford  creditors  no  adequate  protection  against 
frauds,  and  to  give  the  dishonest  debtor  every  chance  of  escape."*  It  is  well  deserving  of  re- 
mark, too,  that  two-thirds  of  the  imprisonment  suffered  by  country  insolvents,  who  are  re- 
manded for  frauds,  &c.,  takes  place  before  their  heanng  I  The  following  estimate  (taken 
from  actual  observation  of  the  practice  of  the  court  in  the  country)  will  show  this  and 
another  singular  fact  mentioned  below.  There  are  above  2500  country  insolvents  discharged 
per  annumj — of  these,  about  one  in  twelve  only  is  remanded  [i.  e.  about  one-fourth  are 
opposed,  and  of  these,  about  one-third  are  remanded].  The  aggregate  amount  of  imprison- 
ment suffered  by  these  2500  insolvents  at  the  S7iit  of  their  creditors,  before  their  hearing,  will 
be  (taking  the  before-mentioned  average  of  four  months)  10,000  months, — whilst  the  aggre- 
gate of  the  imprisonment  inflicted  by  the  court  (which  averages  under  two  months  from 
the  hearing),  is  about  400  months  only,  or  4  per  cent,  on  the  whole  period  of  their  impri- 
sonment. Nor  is  the  Insolvent  Court  more  efficient  for  the  discovery  and  distribution  of 
property  amongst  creditors.  It  possesses  no  power  to  examine  parties,  except  at  the  day 
of  hearing,  as  to  the  discovery  of  such  property,  or  to  commit  them  for  not  satisfactorily 
answering,  &c.,  or  any  power  to  seize  such  property  on  the  application  of  a  creditor,  to 
protect  it  from  concealment,  spoliation,  or  ruinous  sale;  but  the  debtor  is,  as  before 
observed,  in  effect  permitted  to  have  the  dominion  over  it  until  assignees  are  appointed; 
for  on  the  execution  of  the  provisional  assignment  the  court  issues  an  order  of  sale,  &c., 
directed  to  the  insolvent's  own  att&rney,  who  either  keeps  the  property  to  hand  over  to 
the  assignees,  or  sells,  and  pays  the  proceeds  into  court.  But  out  of  such  property  the 
court  allows  the  insolvent  to  keep  20/.  worth  of  excepted  articles  (and  which,  being  valued 
by  an  appraiser  selected  by  the  insolvent,  are  generally  worth  double  the  amount  valued),  and 
out  of  the  proceeds  of  sales,  &c.,  the  expenses  of  keeping  the  insolvent  and  his  family  from 
the  time  of  his  imprisonment  to  the  day  of  hearing,  the  costs  of  procuring  his  discharge,  and 
any  other  plausible  items  of  expenditure,  or  payments,  which  the  ingenuity  of  the  insolvent's 
attorney  can  contrive  to  insert  in  the  special  l^alance-sheet.  These  various  deductions  may, 
where  the  insolvent  has  any  property  (and  often  do),  exceed  50/.  The  insolvent,  too,  has 
the  possession  of  all  his  books,  and  no  creditor  has  a  right  to  inspect  them  until  they  are 
filed  (ten  days  before  his  hearing)  with  the  clerk  of  the  peace,  who  may  live  forty  or  fifty 
jniles  distant.  In  short,  I  have  no  hesitation  in  saying,  that  creditors  would  gain,  in  the  long 
run,  by  abolishing  the  Insolvent  Court,  and  having  a  law  passed,  permitting  the  discharge  of 
every  debtor  without  inquiry  into  his  conduct  or  assets,  on  giving  up  to  his  creditors  (or 
allowing  them  to  seize)  his  visible  property. 

It  has  been  urged  as  an  excuse  for  the  defects  in  the  administration  of  the  insolvent  law, 
that  the  powers  of  the  court  are  crippled  by  the  inactivity  of  creditors ; J  but  it  is  obvious 


*  See  Fourth  Report  of  Common  Law  Commissioners.       f  They  have  increased  since  this  was  written. 
;  See  Mr.  Serjeant  Stephens*  Report— Fourth  Report  of  Common  Law  Commissioners. 
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Ratnrnt  to  the       that  such  inactivity  is  the  result,  and  not  the  cause  of  the  defects  complained  of.     And  in 

Qveitkmi  eircu-      bankruptcy,  no  such  inactivity  amongst  creditors  is  observed.    On  the  contrary,  they  are 

lifted  by  the  Com-    seldom  known  to  spare  either  trouble  or  expense  in  exposing  fraud  or  recovering  property; 

imisionerg,  ^^^  several  instances  have  occurred  within  my  experience,  of  fiats  having  been  issu^  against 

T^.lianhftlLBsq.  insolvents  who  had  obtained  the  Benefit  of  the  Act,  and  property  recovered  to  a  considerable 

Leeds  List.  extent,  owing  to  the  greater  powers  possessed  by  commissioners  of  bankrupts,  and  the  more 

convenient  and  thorough  examination  which  takes  place  before  them  of  the  bankrupt's  affairs. 

As  to  the  Bankrupt  Laws. — ^These  laws  are  aaministered  in  the  country  at  a  great  and 

unnecessary  expense.     They  might  be  administered  at  less  expense,  and  in  some  districts  jpro- 

bably  better,  by  a  single  commissioner  in  each  case,  acting  under  the  responsibility  of  an 

official  appointment,  and  being  wholly  independent  of  other  practice :  such  commissioner 

should  have  the  power  of  punishing  certain  frauds,  &c.    The  appointment  of  official  assignees, 

and  a  few  other  alter?itions  suggested  in  a  subsequent  part,  would  it  is  apprehended,  remove 

all  reasonable  grounds  for  those  complaints  stated  in  tl^  preamble  of  the  Solicitor-General^s 

Bill  to  exist. 

Proposed  Court  in  Bankruptcy  and  Insolvency, 

For  the  reasons  above  stated,  I  would  propose  to  administer  the  bankrupt  and  insolvent 
laws  in  one  court,  placing  the  insolvent  and  bankrupt  ais  nearly  as  possible  on  the  same 
footing,  and  comprehending  every  provision  of  the  present  respective  systems,  favourable  to 
the  creditor  and  the  honest  debtor,  and  every  punishment  to  which  the  fraudulent  debtor  is 
amenable.  The  readiest  mode  of  effecting  this  measure,  and  the  one  most  consistent  with 
principle,  would  be  to  take  away  all  distinction  whatever  (even  in  name)  between  an  insolvent 
and  a  bankrupt:  but  there  might  be  great  difficulties  in  carrying  so  general  a  measure. 
Creditors,  therefore,  might  still  have  the  option  of  striking  a  dociet  against  a  trader,  or 
of  arresting  him  and  forcing  him  to  assign  his  property,  &c. 

1.  As  to  Country  Bankrupts  and  Insolvents. — There  might  be  established  in  districts 
throughout  the  country  above  40  miles  from  London,  courts  "  In  Bankruptcy  and  Insolvency" — 
one  commissioner  (or  in  extensive  commercial  districts  two*),  to  be  assigned  to  each  court, 
with  a  registrar,  &c.  Every  conmaissioner  to  be  required  to  reside  withm  his  district,  and 
to  sit  once  a  month  at  such  places  as  may  be  convenient,  to  hear  insolvents'  petitions.  la 
bankruptcy  the  commissioner  should  not  sit  at  any  stated  periods  or  places ;  but,  as  at  pre- 
sent, when  and  where  the  interests  of  the  creditors  required. f  71ie  commissioner  at  such  in- 
solvent sittings  and  elsewhere,  to  have  the  powers  now  given  to  the  judges  at  Westmin- 
ster, and  to  the  Insolvent  Court,  under  the  recent  Act  for  abolishing  imprisonment  of 
debt,  in  matters  of  arrest,  and  applications  for  vesting  orders,  &c 

On  the  declaration  of  bankruptcy,  or  assignment  or  vesting  order  in  insolvency,  the  pro- 
perty, books,  &c.,  should  be  seized  by  an  officer  of  the  court,  according  to  the  present  practice 
in  bankruptcy. 

The  same  practice  in  bankruptcy  and  insolvency  should  prevail,  or  as  nearly  as  the 
different  circumstances  would  permit — the  debtor  in  each  case  being  required  to  file  with 
the  registrar,  within  a  given  time  before  his  examination,  for  the  inspection  of  creditors,  the 
same  schedule  of  debts  and  property,  special  balance  sheet,  &c. — and  be  subject  to  the  same 
examination,  opposition,  and  imprisonment  for  fraudulent  conduct*  The  commissioner  to 
possess  the  same  authority  to  simimon  and  commit  a  debtor  or  witness,  &c.,  as  commis- 
sioners of  bankrupt  have. 

If  any  prima  facie  case  of  fraud,  &c,  were  raised  against  a  bankrupt  or  insolvent,  the  onus 
of  entitling  himself  to  pass  his  examination  should  be  liirown  upon  mm ;];  and  on  his  failing 
to  do  so,  the  conmiissioner  in  insolvency  cases  might  refuse  to  discharge  him ;  and  in  bo£ 
bankruptcy  and  insolvency  cases,  might  adjourn  the  hearing,  or  sentence  the  debtor  to 
imprisonment  not  exceeding  six  months,§  and  refuse  to  confirm  the  certificate  afterwards  men- 
tioned. The  conmiissioner  might  remand  as  above,  in  his  discretion  in  all  cases  of  general 
misconduct,  although  no  specific  offence  under  the  penal  clauses  were  strictly  proved.Q     In  all 

*  See  post. 

t  It  has  been  suggested  that  the  bankrupt  laws  in  the  country  might  be  better  administered  than  thejr 
are  at  present  by  the  Commissioners  of  the  Insolvent  Debtors'  Court,  on  their  circuits.  A  more  impracti- 
cable plan,  or  if  practicable,  one  mor.e  inconvenient  and  injurious  to  creditors,  cannot  well  be  conceived— 
except,  indeed,  that  plan  proposed  by  the  Committee  on  the  Bankrupt  Laws  in  1817  (at  the  8ug^;e8tion  of 
some  of  the  then  London  Commissioners  of  Bankrupts),  viz.,  to  abolish  country  commissions  entirelv,  and 
to  work  every  bankruptcy  in  London.  If  the  above  suggestion  were  adopted,  the  baakru[»t  laws  would  soon 
become  as  httle  beneficial  to  creditors,  and  as  unpopular  throughout  the  country,  as  the  insolvent  laws  are. 
To  enable  the  Commissioners  of  the  Insolvent  Debtors'  Court  to  hold  the  necessary  meetings  under  fiats,  in 
addition  to  their  present  laborious  duties,  in  every  principal  town  throughout  England,  even  once  a  montii, 
their  numbers  must  be  increased  to  iweniv-Jbur,  at  least.  But  it  is  well  known  to  be  of  the  greatest  ii»- 
portance  to  creditors  that  they  should  be  able  to  choose  their  own  time  for  making  thdr  debtor  bankrupt 
and  to  have  the  power  at  anv  moment  to  examine  him  and  other  parties  for  the  discovery  of  property,  or  to 
hold  meetings  for  various  other  purposes.  By  the  delay  of  a  montn  or  even  a  fortnight,  the  bankrupt  or  his 
property  may  have  disappeared,  or  the  latter  have  been  seized  under  an  extent,  distress,  or  execution,  &e. 
How  can  meetings  for  such  purposes  as  are  mentioned  above  be  obtained  before  a  Commissioner  on  drcoit, 
who  must  necessarily  sit  periodically  only,  and  at  stated  places  ? 

X  This  is  the  law  m  Fnmce.— See  Law  Magazine,  vol.  viii.  p.  112. 

i  See  the  47th  Section  of  the  Insolvent  Act 
•    II  Id. 
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the  offences  comprised  in  the  48th  and  49th  sections  of  the  insolvent  act,  hard  labour,  close  con-  Returns  to  tbt 
finement,  or  other  degradation  in  prison  mi|[ht  be  imposed — for  many  of  these  offences  are  Questiont  oireii- 
of  much  CTeater  moral  guilt  than  minor  felonies^  or  some  misdemeanours  punishable  with  '*^*^.  ^  *^^  Corn- 
hard  labour.  missionert^ 

Wilful  concealment  of  property  to  the  amount  of  20/.  should  be  a  felony,  as  under  the  T.H.  Marshall,  Esq» 
bankrupt  law.     It  should  also  be  made  an  offence  (as  it  is  by  the  French  law)  punishable  Leeds  Lift, 
with  simple  imprisonment  not  exceeding  six  months,  for  any  trader  owing         /.,  and  not 
having  kept  any  books,  or  such  imperfect  ones,  that  his  dealings  could  not  be  ascertained. 

Creditor  of  an  insolvent  to  be  required  to  prove  their  debts  (as  in  bankruptcy)  before 
receiving  a  dividend.  If  they  reside  miles  from  the  place  where  the  court  is  held,  to 
be  allowed  to  prove,  and  also  to  oppose^  by  affidavit.  No  notice  of  opposition  should  be 
required. 

Official  assignees^  in  insolvency,  as  well  as  in  bankruptcy,  should  be  appointed^  but  in  the 
discretion  of  the  commissioner. 

Power  to  compel  assignees  to  pass  their  accounts,  pay  dividends,  &c. — either  at  the  instance 
of  the  creditors  or  not. 

Insolvents  to  have  the  same  certificates  as  bankrupts.  And  thus  a  dishonest  insolvent, 
like  a  dishonest  bankrupt,  would  be  marked  by  a  lasting  stigma.  The  final  allowance  of 
the  certificate  to  be  by  the  commissioner,  and  not  by  the  Lord  Chancellor ;  thus  saving  the 
great  expense  of  obtaining  the  latter.  Creditors  would,  of  course,  be  allowed  to  show  cause 
against  the  allowance  of  such  certificate  before  the  commisstoner. 

An  appeal  as  to  all  matters  of  law  arising  out  of  insolvency  and  bankruptcy  business,  &c., 
to  be  given  to  the  Court  of  Review.  Facts  to  be  stated  in  a  case,  Sec,  signed  by  the  com- 
missioner. 

2.  As  to  the  Bankrupt  and  Insolvent  Courts  in  London. — For  administering  the 
bankrupt  and  insolvent  laws  as  above  united,  the  Insolvent  Debtors'  Court  might  be  ad- 
vantageously joined  with  the  Court  of  Commissioners  in  Basingh all-street.  The  commis- 
sioners to  hold  monthly  insolvent  sittings,  both  in  London  and  in  the  country,  and  other  large 
towns  within  forty  miles.  Also  all  fiats  in  bankruptcy  should,  on  cause  shown  by  creditors  to 
the  Court  of  Review  (or  Lord  Chancellor),  be  directed  to  be  prosecuted  at  other  places  than 
in  London^  within  forty  miles  thereof.  For  why  should  creditors  and  bankrupts  residing  at 
Canterbury,  Hertford,  Chatham,  Guildford,  &c.,  be  put  to  greater  expense  and  inconvenience 
than  those  residing  in  other  parts  of  the  country,  in  being  compelled  to  travel  up  to  London  ? 

About  twenty-four  of  such  bankrupt  and  insolvent  courts  would  be  sufficient,  it  is  appre- 
hended, for  the  country— the  expense  of  them  may  be  estimated  as  follows : — 

^- 

Commissioner 1000 

Registrar 400 

Clerk 100 

Office,  &c 100 

Travelling  expenses,  commissioner       ...  150 

Registrar  s  ditto 75 

1825 
24  Of  such  courts. 


43,700  ToUl  cost  perann. 


The  average  number  of  fiats  executed  in  the  country  for  the  last  six  years  is  about 
650 ;  the  commissioner's  fees  on  each  of  which,  average  (including  certificates) 
say 40 

In  the  new  court  these  fees  should  be  reduced  to  20Z.  each  x  650/.     .      .      ,    =      13,000 

Court  fees  on  2500  insolvents  (annually  discharged  in  the  country),  say,  5/.  each ; 
which  may  be  more  than  they  pay  at  present,  but  the  new  court  will,  in  re- 
spect of  the  time  and  place  of  hearing,  &c.,  save  them  and  their  creditors 
double  this  amount 11,500 

Court  fees  on  each  opposition  of  insolvent,  5L,  say  600  oppositions!    ....        3,000 

Total  fees  of  such  courts,  say     .      27,500 

But  the  number  of  fiats  maybe  expected  to  increase — the  fees  being  reduced  one  half;  and 
the  country  will  be  saved  the  expense  of  the  insolvent  commissioners*  circuits,  so  that  the 
deficiency  between  the  receipts  and  the  costs  of  these  establishments  cannot  much  exceed 
10,000/.  per  annum;  but  more  than  double  that  amount,  on  ike  lowest  calculcUion  will 
annually  be  saved  to  the  creditors. 


•  See  ante. 
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Returns  to  the' 
Questions  circu- 
lated by  the  Com* 
missioners. 

J.  F.  Foster,  Esq, 
Manchester  List. 


J.  F.  FOSTER,  Esq.,  Barrister  at  Law— Manchester. 

1  to  7.  I  have  had  little  experience  of  the  practical  administration  of  the  law  of  insolvent 
debtors  and  its  results.  Upon  principle  I  see  no  reason  why  the  estates  of  all  insolvent 
debtors  should  not  be  administered  under  the  same  system.  There  would  also  appear  to  me 
to  be  no  ground  for  the  distinction  that  an  insolvent's  future  assets,  who  passes  through  the 
Insolvent  Debtors'  Court,  should  be  liable  to  the  claims  of  his  creditors,  and  tliat  they  should 
not  be  so  liable  in  the  case  of  a  bankrupt  who  has  obtained  his  certificate.  As  the  law  stands, 
it  seems  to  me  that  the  proceedings  of  the  Court  for  the  relief  of  Insolvent  Debtors  are  adapted 
to  cases  where  the  insolvent  has  little  or  no  property,  where  the  investigation  as  to  his 
estate  cannot  require  much  time  or  attention,  and  where  the  principal  question  is  whether 
he  has  so  conducted  himself  as  to  be  entitled  to  the  relief  sought.  1  can  entertain  no  doubt 
that  for  every  purpose  connected  with  the  discovery  and  advantageous  administration  of  an 
insolvent's  estate,  the  system  pursued  in  bankruptcy  is  decidedly  preferable  and  more  effectual. 
The  powers  of  examining  and  compelling  discovery  from  the  bankrupt  and  any  other  par- 
ties, which  are  available  at  any  moment,  as  occasion  may  require,  for  discovering  and 
obtaining  possession  of  property  which  has  been  abstracted  or  concealed,  or  which  may  have 
come  into  the  possession  of  parties  under  circumstances  requiring  that  it  should  be  delivered 
up  for  the  benefit  of  the  creditors,  and  generally  for  procuring  such  information  as  may  be 
requisite  to  enable  the  assignees  correctly  to  ascertain  th^  rights  of  all  parties,  and  safely  and 
effectively  to  administer  the  assets,  appear  to  me  to  present  the  best  and  most  effectual  means 
of  securing  a  dividend  to  the  creditor,  and  at  the  same  time  to  the  honest  bankrupt  the  protec- 
tion to  which  he  is  entitled. 

8.  Cases  of  this  kind  occur  constantly  where  inquiry  is  instituted  as  to  property  so  ab- 
stracted, and  where  it  results  in  the  recovery  of  such  property. 

9.  The  statute  for  the  abolition  of  imprisonment  for  debt  creates  a  new  act  of  bankruptcy, 
by  the  default  of  the  debtor  in  paying  or  giving  security  as  prescribed  by  the  Act  in  respect  of 
a  debt  after  being  served  with  a  copy  of  an  affidavit  of  debt  and  demand  of  payment  I 
think  the  opportunity  which  a  creditor  lias  thus  acquired  of  compelling  his  debtor,  in  default 
of  such  payment  or  security,  to  surrender  his  property  for  the  benefit  of  his  creditors  in  bank- 
ruptcy, is  founfled  upon  sound  and  wholesome  principles,  and  that  the  same  principles  might 
be  advantageously  applied  in  other  cases,  and  under  different  circumstances,  so  as  to  enable 
a  creditor  to  compel  his  debtor  into  bankrupty,  if  clearly  unable  or  unwilling  to  pay  the  debt. 
It  is  obvious  that  such  provisions  must  be  cautiously  framed  to  avoid  their 'operating  un- 
justly, or  with  undue  severity,  as  regards  the  debtor. 

10.  I  see  no  objection  whatever  to  allowing  a  trader  to  be  examined  as  to  the  act  of  bank- 
ruptcy either  before  or  after  adjudication.  I  think  it  would  often  be  desirable,  and  should  be 
discretionary  with  the  commissioners. 

11.  I  have  had  no  experience  of  the  effects  of  this  statute,  but  am  inclined  to  think  the 
protection  goes  beyond  what  is  required. 

12.  I  think  in  the  majority  of  cases. 

13.  I  think  it  would  be  very  desirable;  care  being  taken  to  subject  every  such  person  to 
the  same  examination,  and  to  give  to  creditors  the  same  advantages  as  under  such  compulsory 
process.  It  would  authorise  the  same  thing  to  be  done  directly  which  is  now  done  indirectly, 
and  would  hold  out  to  an  honest  trader  every  proper  and  legitimate  mode  of  placing  his 
property  within  the  reach  and  making  it  available  for  the  benefit  of  his  creditors. 

14.  I  think  the  want  of  property  to  be  given  up  should  not  necessarily  deprive  an  insolvent 
of  the  benefit  of  the  proceeding. 

15.  If  this  question  refer  to  the  voluntary  proceeding  suggested  in  No.  13,  I  see  no 
reason  why  it  should  be  confined  to  traders. 

16.  17,  18,  19.  I  am  not  prepared  to  say  that  even  though  there  be  no  probable  cause  for 
believing  that  a  debtor  is  about  to  abscond,  it  would  be  advisable  to  abolish  imprisonment  for 
debt,  so  far  as  regards  the  taking  of  a  debtor  in  execution.  I  cannot  doubt  that  the  knowledge 
that  a  debtor  may  be  taken  in  execution  must  operate  to  deter  persons,  traders  as  well  as 
others,  from  getting  into  debt  without  a  reasonable  prospect  of  paying,  and  also  to  procure 
payment  of  debts,  in  cases  where  it  would  otherwise  be  withheld.  A  short  time  ago  a  trader 
became  bankrupt,  who  began  three  years  before  with  500/.  as  his  capital — he  traded  for 
three  years,  during  which,  upon  his  own  showing,  he  lived  at  the  rate  of  1500/.  a-year — 
and  then  failed,  owing  8000/.,  without  a  prospect  of  a  dividend.  This  seems  to  amount 
to  swindling,  and  it  is  one  instance  of  a  class  of  cases  not  of  a  very  rare  occurrence.  It 
is  very  desirable  that  there  should  be  some  check  upon  conduct  so  dishonest.  Of  cases  where 
the  power  of  imprisonment  has  been  exercised  unreasonably  towards  an  honest  debtor,  my 
experience  has  shown  me  few,  if  any  instances.  I  feel  at  th'e  same  time  that  the  subject  is 
a  difficult  one;  and  if  some  such  mode  were  adopted  as  is  suggested  in  question  No.  23, 
with  power  to  imprison,  as  in  the  cases  referred  to  in  No.  49,  I  think  the  power  of  taking  a 
debtor  in  execution  might  properly  and  advantageously  be  limited,  as  suggested  in  No.  16; 
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for  it  is  much  more  according  to  good  principle  that  the  imprisonment  of  the  debtor  should  Returns  to  the 
rest  with  a  judicial  officer,  and  not  with  the  creditor.  Questioni  circu- 

,  lated  by  the  Com- 

20.  I  do  not  preside  in  any  Court  of  Requests,  but  I  have  had  for  many  years,  partlcidarly  missioners. 

BS  a  magistrate,  very  considerable  opportunities  of  judging  of  their  operation,  and  believe  

them  to  he  in  the  highest  degree  useful  and  valuable  courts. — J.  F.  P.  I  have  presided  over  w^'^^^'^S^^' 
a  Court  of  Requests  for  about  three  years,  and  I  have  reason  to  believe  that  it  is  a  useful  M^^^nester  List, 
court  I  think  it  a  great  defect  in  the  construction  of  such  courts  when  the  commissioners 
may  consist,  as  is  frequently  the  case,  of  shopkeepers  and  others  within  the  district  over 
which  the  court  extends^  who  are  themselves  often  plaintiffs  before  the  same  court. — L.  T. 
From  30  years  experience  of  a  Court  of  Requests,  I  know  that  most  useful  results  have 
accrued  to  creditors  in  the  recovery  of  debts  to  a  large  amount  in  the  aggregate,  from 
parties  who  could  not  be  sued  at  common  law  with  the  slightest  advantage.  In  such  cases 
the  costs  of  suit  on  obtaining  judgments,  would  exceed  many  times  the  debts  sought  to  be 
recovered.  A  barrister  should  preside  in  such  courts  to  secure  the  decisions  of  the  com- 
missioners on  principles  in  strict  accordance  with  the  law. — S.  K. 

21.  I  believe  the  effect  is  greater  than  it  would  be  if  the  power  of  imprisonment  did  not 
exist  ^ 

22.  I  am  quite  satisfied  that  this  is  not  the  case. — J.  F.  F.  I  believe  the  process  from 
such  courts  against  the  party  is  not  so  easily  avoided  as  to  make  it  useless.  I  believe  that  in 
most  instances  it  is  effective. — L.  T. 

23.  I  think  the  principle  here  suggested  might  be  advantageously  acted  upon.  See  my 
answer  to  No.  16. 

24.  I  think  it  would  be  more  to  the  advantage  of  the  creditor  that  the  debtor  should  be 
the  petitioner  for  reUef ;  but  if  the  debtor  has  given  up  his  property  to  his  creditors,  the  onus 
of  proving  matter  to  justify  a  criminal  commitment  should  lie  on  the  creditor.— J.  F.  F.,  L.T. 

25.  26,  27.  I  have  not  experience  whereon  to  found  my  opinion. — J.  P.  F.  The  abolition 
of  arrest  on  mesne  process  has  been  advantageous  in  cases  where  debtors  are  honest.  Where 
the  reverse  is  the  case,  creditors  have  been  deprived  of  the  means  of  compelUng  a  fraudu- 
lent debtor  to  pay  a  debt  when  he  has  sufficient  funds  for  so  doing  in  the  first  instance, 
but  which,  by  continued  Utigation,  are  often  reduced  to  an  amount  capable  of  satisfying  only 
a  small  portion  of  the  existing  debt. — S.  K. 

28.  I  think  decidedly  that  there  should  be  such  a  power,  and  have,  as  a  commissioner, 
occasionally  felt  the  want  of  it.  I  believe  it  would  not  be  abused — that  it  would  have  a  very 
good  effect — and  would  very  seldom  have  to  be  exercised. 

29, 30.  The  issuing  a  fiat  in  each  case  seems  to  me  in  itself  to  be  a  useless  form.  If  abolished, 
some  mode  must  be  adopted  of  preventing  the  application  of  creditors  in  different  places  so  as 
to  occasion  more  than  one  such  proceeding  as  to  the  same  person.  If  this  difficulty  be 
obviated,  I  see  no  reason  why  creditors  should  not  go  at  once,  without  such  previous  proceed- 
ings, be  fare  the  commissioners  who  are  to  adjudicate. 

3L  I  think  there  are  many  cases  in  which  it  would  a  great  improvement  to  give  to  the  com- 
missioners the  power  of  adjudging  upon  matters  at  present  cognisable  by  the  Court  of 
Review,  subject  to  appeaL  My  general  view  in  this  respect  corresponds  altogether  with  the 
opinion  expressed  by  M r«  Commissioner  Holroyd,  in  his  report  to  the  Chancellor  in  1837> 
which  I  have  had  an  opportunity  of  perusing. 

32.  I€  the  security  were  only  his  own  recognisance  I  think  he  ought.  To  require  the 
appellant,  in  cUl  cases^  to  find  other  security  would,  I  think^  be  fettering  too  much  his  privilege 
of  appeal. 

33,  34.  I  have  a  strong  impression  that,  in  this  respect,  it  is  desirable  to  give  some  further 
protection  to  ihe  party  whom  it  is  proposed  to  subject  to  the  operation  of  the  bankrupt  laws.  I 
cannot  say  that  in  practice  I  have  known  the  present  state  of  the  law  productive  of  injustice 
to  traders,  and,  in  confirmation  of  this  statement,  1  may  say  that,  in  my  own  experience,  I 
do  not  recollect  one  adjudication  reversed  on  the  ground  that  the  commissioners  had  erred  in 
their  finding  as  to  any  of  the  three  requisites  to  support  the  adjudication;  but  as  some  acts 
of  bankruptcy  (particularly  where  the  question  is  whether  the  intention  of  the  party  absenting 
himself,  &c.  &c.,  is  with  the  view  of  delaying  creditors)  are  capable  of  explanation,  I  think 
such  an  opportunity  for  explantion  and  iurther  investigation  should  be  afforded.  I  do  not 
think  that  it  should  be  requisite  to  give  previous  notice  to  the  trader  before  proceeding  in 
the  bankruptcy — nor  do  I  think  that  he  ought,  as  a  matter  of  right,  to  be  entitled  to  be 
heard  before  adjudication;  such  a  proceeding  would  be  productive  of  great  difficulty,  and 
would,  in  my  judgment,  assist  a  fraudulent  debtor,  at  the  same  time  that  it  would  operate 
Tery  prejudicial  as  to  the  creditors.  I  think  the  proceedings  should,  in  the  first  instance,  be 
ex  parte ;  the  commissioners  having  power,  if  any  special  circumstances  in  their  judgment 
rendered  it  necessary,  to  give  notice  to,  and  examine  the  bankrupt  or  any  other  persons  either 
for  or  against  the  adjudication ;  that  the  seizure  by  the  messenger  should  be  immediate,  as  at 
present,  upon  the  adjudication ;  and  that  the  adjudication,  instead  of  being  final,  mi&ht  be 
made  final,  unless,  within  a  limited  time  after  notice  thereof  should  have  been  deUvered  to  or 
left:  at  the  last  known  place  of  business  or  abode  of  the  trader,  he  shall  make  application  to 
the  commissioners  and  show  cause,  within  such  time  as  tb^  should  appoint,  for  reversing 
such  adjudication.    But  considering  that  the  necessity  of  sucn  a  protection  to  the  trader  will 
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rarely  occur — that  such  conditional  adjudications  will,  to  a  certain  extent,  give  rise  to  difi- 
culties  and  questions — and  that  the  postponement  of  the  advertisement  of  the  bankruptcy  and 
the  choice  of  assignees,  &c. — ^will,  in  general,  be  an  inconvenience — I  am  inclined  to  ttunk  it 
might  safely  be  left  to  the  discretion  of  the  commissioners  to  adjudicate  finally  or  conditionally 
as  they  might  think  fit :  and,  in  case  of  conditional  adjudications,  the  commissioners  should  lie 
authorised  to  require  that  the  additional  expense  should  be  borne  by  the  trader,  and  generally 
to  impose  on  him  such  terms  as  to  the  time  and  manner  of  showing  cause  as  circumstances 
might  seem  to  them  to  require. — J.  F.  F.  I  think  the  adjudication  should  always  be  final 
when  once  it  has  been  made ;  but  I  think  the  commissioners  should  have  power  to  examine 
the  bankrupt,  as  suggested  in  the  answer  to  the  10th  question,  in  cases  of  doubt  before  they 
adjudicate. — L.  T. 

35,  36,  37,  3S.  In  answer  to  these  questions  I  would  beg  to  adopt  the  yiew  taken  by  Mr. 
Holroyd  in  his  report  before  referred  to. 

39  to  45.  I  am  not  inclined  to  think  that  the  control  of  the  creditors  over  the  certificate  of 
the  bankrupt  should  be  altogether  taken  away.  I  think  the  existence  of  such  a  control  has 
frequently  a  salutary  influence  upon  a  bankrupt ;  but  I  think  a  discretion  ought  to  be  gi^en 
to  commissioners  to  refuse  the  certificate,  though  signed  by  the  requisite  number  of  creditors, 
if  they  should  think  the  bankrupt  has  behaved  fraudulently  or  improperly,  although  he 
may  have  conformed  within  the  meaning  of  the  term,  as  now  used,  or  for  other  cause ;  and 
that  this  power  might  be  usefully  exercised  in  many  cases  where,  as  the  law  now  stands,  a  fiew 
of  the  bankrupt's  relations  or  friends  can  ensure  his  certificate.  I  further  think  that,  after  a 
certain  lime,  commissioners  should  be  authorised  to  grant  the  certificate  without  the  asaent 
of  creditors,  giving  them  by  advertisement  an  opportunity  of  showing  cause  against  the  same. 
—J.  F.  F. 

I  think  it  should ;  but  I  think  there  should  be  a  discretion  in  the  commissioners  to  wkh- 
hold  the  certificate,  even  though  the  creditors  consent.  It  of^en  happens  that  a  trader  is  made 
a  bankrupt  by  a  friend  or  relation,  merely  for  the  purpose  of  discharging  him  from  his  debts, 
without  any  prospect  of  a  dividend.  In  such  cases,  I  think  the  commissioners  should  have  the 
power  of  refusing  the  certificate. — L.  T. 

46.  I  think  it  may  fairly  and  properly  be  taken  into  consideration. 

47.  I  think  the  object  here  contemplated  would  be  attained  in  the  manner  pointed  out  bjr 
my  answer  to  the  questions  39  to  45. 

48.  Not  beyond  what  is  abore  suggested  by  me. 

49.  I  think  there  should,  by  all  means,  be  such  a  power^  and  have  above  given  my  view  on 
this  subject. 

50.  I  think,  generally  speaking,  under  a  fiat  in  bankrupty.     The  requisite  infestij 
are  better  made,  and  the  administration  of  the  assets  and  the  expenditure  better  controlled. 


51.  I  am  not  aware  whether  they  are  or  not     I  should  incline  to  think  not. — J.  F.  F. 

I  think  trust  deeds  are  not  so  much  used  now  as  formerly.  Forty  years  ago  they  were 
very  common,  and  many  large  estates  were  wound  up  by  trustees  beneficially  to  the  crediton, 
in  point  of  expense,  where  no  litigation  occurred  in  the  management  of  the  estate. — S.  K. 

52.  I  think  the  hope  of  saving  expense  is  often  aa  inducement  to  parties  to  prefer  a  trust 
deed ;  but  I  believe  such  is  not  always  the  resuh,  and  the  right  of  all  parties  are  so  much  better 
enforced  under  bankruptcy,  that  I  think  it  the  preferable  proceeding.  There  will,  of  conne, 
be  exceptions  to  this. 

53.  I  think,  if  the  proceeding  in  bankruptcy  were  adopted,  it  should  supersede  the  tnist« 
deed  to  the  same  extent  as  at  present ;  but  beyond  this  I  do  not  think  the  trustees  should  be 
amenable  to  the  court. — J.  F.  F.     I  do  not  think  the  court  should  have  such  power. — L.T. 

54.  I  think  it  desirable  to  fix  a  certain  payment,  but  would  suggest  whether  it  might  not 
be  well  to  reduce  it  to  take  a  per  centage  in  addition,  if  the  estate  exceeded  a  given  amount,  in 
order  that  the  expense  might  be  more  in  proportion  with  the  amount  of  the  estate  adminis- 
tered. 

55.  Out  of  a  joint  fund;  but  if  a  per  centage  were  charged,  as  above  suggested,  an  addi- 
tional remimeration  might  be  given,  depending  in  each  case  on  the  amount  of  assets. 

56.  Not  if  done  in  due  and  bona  fide  execution  of  his  oflSce. 

I  57,  58.  I  have  acted  in  bankruptcy  as  a  commissioner  in  this  town  since  the  year  1824,  and, 
speaking  from  my  own  knowledge  of  the  a  dministration  of  the  bankrupt  law  here,  I  be- 
lieve that  there  does  not  exist  the  ground  for  dissatisfaction  which  is  implied  in  this  questioiL 
I  believe  the  getting  in  of  the  property  to  be. in  general  well  attended  to ;  the  funds  to  be  ssSk, 
when  received ;  and  to  be  divided  amongst  the  creditors  with  no  more  delay  than  is  coDtcn- 
plated  by  the  statute;  unless,  under  peculiar  circumstances,  and  with  reference  to  the  adfas- 
tageous  disposal  of  the  property ;  as,  for  instance,  where  the  assets  may  consist  of  cottaa  or 
other  manufactures,  machinery,  &c.,  which,  if  sold  peremptorily,  without  any  reference  to  the 
state  of  trade  at  the  time,  would  frequently  be  altogether  sacrificed :  of  this,  every  person  tt 
all  acquainted  with  this  manufacturing  disttict  is  perfectly  aware.     I  would  here  obasrfc^  tkst 
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cases  very  frequently  occur  where  the  assignees  are  decidedly  of  opinion  that  it  would  be  ad-  Returns  to  the 
vantageous  to  the  estate  to  continue  the  trade,  and  are  willing  to  do  so,  could  they  do  it  with  j^j^'^'^jj^^^. 
safety,  as  against  any  creditor  who  might  not  concur  in  such  a  proceeding.     From  my  ex-  „|iggio2ers. 
perience,  I  am  inclined  to  say  that  such  a  power  might  be  given,  if  with  the  assent  of  a  

Seal  portion — say  7-8ths  of  the  creditors  in  value.     I  have  known  an  estate  which,  at  J.  F.  Foster,  Esq. 
e  audit,  showed  a  dividend  of  5*.  only,  and  where,  with  the  consent  of  creditors,  the  trade  Manchester  List, 
was  continued  until  20*.  were  paid,  and  the  property  then  handed  back  to  the  bankrupts. 

60.  I  think  the  proposal  to  unite  the  administration  of  the  laws  relating  to  bankrupts  and 
insolvents  is  good ;  but  it  appears  to  me  both  unnecessary  and  inconvenient  to  carry  it  to 
the  extent  here  suggested,  requiring  the  proceedings  to  be  registered  in  London. — J.  F.  F. 

This  scheme  appears  to  be  little  more  than  a  change  of  names, — ^judges  in  the  country,  in 
the  place  of  barrister,  commissioners,  and  solicitors — a  Court  of  Appeal  for  a  Court  of  Re- 
view— ^with  an  ultimate  appeal,  as  at  present,  to  the  Chancellor.  Nothing  appears  to  be 
gained  by  the  proposed  change :  the  enrolling  and  recording  the  proceedmgs  in  London, 
beyond  the  appointment  of  assignees,  is  useless,  and  would  be  productive  both  of  difficulty  and 
expense. — S.  K. 

61.  I  think  they  might. 

62.  I  think  an  alteration  from  t  he  present  system,  transferring  the  administration  of  the  bank- 
rupt law  in^country  cases  to  London,  or  connecting  it  with  the  circuits  in  bankruptcy,  would 
be  productive  of  the  greatest  inconvenience,  without  conferring  any  benefit  in  return.  I  have 
sdready  stated  my  opinion  that  one  great  advantage  of  the  bankruptcy  system  is  found  in 
its  affording  to  creditors  a  remedy  of  which  they  may  avail  themselves  at  any  moment  when 
required;  and  it  is,  in  the  next  place,  very  important  that,  so  far  as  the  object  can  be 
secured,  the  proceedings  should  not  be  conducted  at  a  distance  from  their  place  of  residence, 
so  as  to  subject  them  to  inconvenient  delay  and  expense  in  this  respect.  To  transfer  the  ad- 
ministration of  the  bankrupt  law  to  London,  as  here  proposed,  would,  I  thinks  operate  most 
unjustly  on  country  creditors,  by  depriving  them  of  these  advantages,  and  it  would  in  many 
cases  be  equally  unjust  to  bankrupts.  I  am  satisfied  that  there  are  at  present  many  investi- 
gations and  other  proceedings  instituted  in  bankruptcy,  which  result  in  the  increase  of  the 
estate  to  be  divided,  and  which,  if  made  liable  to  such  additional  delay  and  expense,  would 
be  abandoned  altogether.    ^.^^^^ 


I  have  communicated  the  above  answers  to  the  other  commissioners  in  the  same  list  with 
myself,  and  subjoin  their  names;  and  although  I  am  not  authorised  to  present  them  as  being 
in  every  particular  the  answers  of  all  the  commissioners,  I  believe  I  may  state  that  for  the 
most  part  they  may  be  so  taken.  A  few  answers  I  have  marked  with  the  initial  of  the  in- 
dividual commissioner  giving  the  same. 

J.  FRED.  FOSTER,  Manchester. 

John  Frederic  Foster,)  d     •  * 

LK.GH  Trafford,  jBarnsters. 

Samuel  Kay,  \ 

Aldcroft  Phillipps,  tSolicitors. 
William  Seddon,       J 


G.  H.  WILKINSON,  Esq.,  Barrister  at  Law. 

^  1.  My  experience  in  the  practice  of  the  Insolvent  Debtors'  Court  has  been  confined  to  the  q  j^  Wilkinson 
circuits,  and  not  of  long  duration,  but  so  far  as  it  enables  me  to  give  an  opinion,  I  should  say  '    Egn. 

it  would  be  advantageous  to  the  public  to  have  one  court  only  for  bothjurisdictions,  and  for  Sunderland  and 
the  reasons  given  in  answer  3.  "  Stockton  Listi. 

2.  I  think  so. 

3.  In  favour  of  the  system  pursued  in  bankruptcy,  with  some  modification  to  meet  the  case 
of  very  small  estates.  The  course  in  bankruptcy  has  this  decided  advantage  over  that  in  in- 
solvency, that  the  ex-parte  proceedings  against  the  debtor  operate  in  prevention  of  frauds,  wliich 
appear  extensively  successful  in  insolvency  cases ;  and  they  promote  essentially  the  interests 
of  creditoiis,  in  this  as  well  as  in  other  respects. 

4.  Only  as  stated  in  answer  1 :  and  none  for  the  last  two  years. 

5.  Several ;  but  I  cannot  specify  the  number. 

6.  None,  so  for  as  my  experience  enables  me  to  judge. 

7.  I  have,  but  cannot  specify  the  number. 

8.  I  know  of  no  case  in  which  the  property  has  not  been  eventually  reached ;  but  have 
known  instances  of  delay  in  its  recovery. 

9.  None,  since  the  enactment  as  to  ileclmratioini  of  insolvency.  - 

10.  Yes,  in  both  cases. 

3  K  2 
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11.  I  have  no  means,  personally,  of  pronouncing  any  opinion :  but  from  respectaUe  souroes 
hare  learned  that  it  has  been  salutary. 

12.  In  a  great  majority  of  cases,  perhaps  generally. 

13.  I  think  so. 

14.  Yes;  subject  to  the  provisions  of  the  statute  1  and  2  Victoria,  c.  110.;  for  I  think  that 
the  party  who  gives  credit  to  one,  not  a  trader,  should  take  heed  whom  he  trusts. 

15.  Yes,  for  the  cause  assi^ed  to  the  next  inquiry.  According  to  my  notions  of  wise  policy, 
persons,  not  traders,  ought  only  to  be  placed  by  the  iaw  in  a  position  to  obtain  credit  in  respect 
of  some  apparent  means  of  payment ;  and  not  because  they  may  be  rendered  a  burthen  to 
society  by  naving  their  bodies  cast  into  prison. 

16.  No,  for  the  reason  above  assigned ;  and  with  the  exception  stated  in  the  query. 

17.  Nothing,  that  I  can  surmise. 

18.  It  may  induce  a  man  to  pay  one  debt  rather  than  another;  but  I  think,  has  do  e£Eect 
as  to  the  general  discharge  of  debts. 

19.  The  fear  of  that  law  will  undoubtedly  influence  some  men,  so  as  to  make  theni  pay 
pressing  creditors,  while  they  are  able ;  and  may  induce  some  timid  men,  who  have  no  higher 
motive,  to  abstain  from  incurring  debt :  but  the  system  of  promiscuous  and  inconsiderate 
credit,  which  that  law  has  a  tendency  to  encourage,  (in  my  mind)  operates  more  strongly  in  a 
contrary  direction ;  prompting  and  enabling  many  dishonest  men  to  incur  debts,  which  they 
have  no  hope  of  discliarging,  and  many  dishonest  traders  to  indemnify  themselves  by  surdiarg- 
ing  those  who  can  and  do  pay. 

20.  No ;  I  have  had  no  experience  of  their  practice. 

21.  I  cannot  speak  as  to  those  courts.     But  see  next  answer. 

22  I  am  not ;  and  in  a  small  borough  court  at  Bishop  Auckland,  which  I  hold  for  the  re- 
covery of  40*.  debts,  with  process  against  the  goods  only,  such  process  is  not  found  to  be  easily 
evaded,  and  is  employed  with  effect  for  procuring  payment;  and  such  I  find  to  be  the  case, 
on  inquiry,  in  other  similar  courts  in  Newcastle  and  elsewhere. 

23.  I  think  that  such  powers,  exercised  discreetly,  and  upon  a  strong  case  made  out  against 
the  debtor,  would  be  salutary. 

24.  That  the  onus  should  lie  upon  the  creditor. 

25v  From  experience,  I  have  not  personally  the  means  of  judging,  but  expect  to  find  it 
eventually,  and  for  the  bulk  of  creditors,  highly  beneficial ;  and  am  confirmed  in  the  expecta- 
tion by  the  opinions  of  the  most  respectable  solicitors. 

26.  I  give  the  same  answer  as  to  the  last  query. 

27.  Answered. 

28.  It  does  seem  to  me  essential. 

29.  It  does  not  occur  to  me  that  there  is  any  advantage  whatever. 

30.  Yes ;  if  it  were  for  the  sake  of  promptness  and  saving  of  expense  alone. 

31.  Decidedly  so. 

32.  It  would. 

33.  I  think  it  capable  of  amendment ;  and  see  next  answer. 

34.  I  think  that  the  trader  ought  not  to  have  notice,  in  the  first  instance,  of  the  intended 
proceeding ;  and  I  approve  of  the  suggestion  that  an  order  should  be  made  on  an  ex  parte  ap- 
plication— the  seizure  being  confined  to  cases  upon  affidavits,  showing  probable  cause  of  the 
trader  being  about  to  abscond,  or  make  way  with  his  property. 

35.  I  think  the  state  of  the  law  highly  objectionable  in  this  respect. 

36.  None— with  that  proviso. 

37.  I  see  no  reason  for  confining  it  within  any  specified  amount. 

38.  If  the  conclusiveness  were  to  be  confined  as  suggested,  I  think  it  ought  to  be  subject  to 
such  proviso. 

39.  I  consider  it  very  objectionable* 

40.  I  think  not ;  and  believe  the  present  law  has  been  used  as  an  instrument  of  grievous 
x)ppression. 

41.  This  is  properly  a  question  for  a  solicitor;  but  I  have  good  reason  to  believe  that  it 


does. 
42. 
43. 


None  better  than  that  suggested  in  the  next  query. 

I  think  this  would  be  the  best  substitute  for  the  present  law  as  to  certificates. 


44.  I  have  witnessed  no  supineness  of  creditors  where  the  debtors  have  culpably  demeaned 


themselves ;  and  should  not  therefore  apprehend  the  consequence  surmised. 


45.  I  should  not  anticipate  any  serious  difficulty  from  such  a  cause, 
any  extraordinary  zeal  in  the  effi)rts  of  the  friends  of  bankrupts. 


I  have  not  observed 
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46.  Certainly.  Returni  to  the 

47.  I  see  no  reason,  in  any  cases.     Hie  conduct  .of  the  bankrupt  must  be  sufficiently  dis-  SS'bSiliM^- 
closed  before  bis  last  examination^  and  I  do  not  think  the  certificate  should  be  made  to  depend  migsk^n. 

on  the  dividend.  ^— - 

48.  None  occurs  to  me.  ^  H.  WlkinKm, 

49.  I  am  disposed  to  think  that  such  power,  judiciously  exercised,  and  within  moderate  Sunderland  and 
Kmits,  would  be  salutary.  Stockton  Lists. 

50.  Under  a  fiat,  commonly ;  but  not  without  some  exceptions,  noticed  below. 

51.  This  also  is  properly  a  question  for  a  solicitor ;  but,  I  am  informed,  less  frequently  in 
this  district 

52.  Generally  so ;  but  in  some  instances,  where  the  affairs  are  in  the  hands  of  respectable 
trustees  and  solicitors,  I  have  reason  to  believe  that  the  greater  latitude  of  discretion  vested  in 
trustees  has  been,  and  may  be,  made  to  operate  in  favour  of  creditors. 

53.  Yes ;  Powers  commensurate  with  those  at  present  exercised  by  Courts  of  Equity. 

54.  Yes;  and  to  substitute  the  per  centage  as  suggested. 

55.  Out  of  a  joint  fund. 

56.  Not  in  the  bonajide  execution. 

57.  I  have  had  several  years'  experience  in  working  fiats  in  the  country,  as  quoiiim  com- 
missioner on  the  Sunderland  and  Stockton  Lists,  and  elsewhere. 

58.  I  have  had  some  reason  for  dissatisfaction,  not  from  any  defect  in  the  constitution  of 
the  courts,  (though  these  seem  capable  of  amendment)  nor  from  any  uncertainty  in  their  law 
or  practice;  nor,  (recently)  from  the  costs  incurred  in  working  fiats  in  the  country:  but  the 
difficulty  of  access  to  their  proceedings  is  an  occasional  grievance ;  the  requisite  publicity  is 
hardly  given  under  the  present  system ;  the  delay  in  getting  in  the  property  is  notorious ;  and 
the  neglect  of  assignees  a  natural  consequence  of  the  system,  and  much  to  be  deprecated. 

59.  I  can  suggest  none  preferable  to  those  contained  in  the  plan  proposed  in  the  next  query. 

60.  I  entirely  approve  of  the  following  plan. 

61.  Certainly. 

62.  In  my  opinion  the  plan  here  suggested  would  work  exceedingly  ill  in  practice^  I  con- 
sider a  standing  tribunal,  of  competent  legal  knowledge  to  act  judiciously  and  accessible  on 
the  shortest  notice,  essential  to  the  due  and  efficient  administration  of  bankrupt  estates  in  the 
country,  whether  such  tribunal  be  constituted  of  persons  called  ''judges,"  "  commissioners,'* 
or  '•  examiners.*'  Their  intervention  would  be  continually  required,  and  their  sittings  should 
be  obtainable  at  any  time.  The  scheme  here  suggested  would,  I  think,  be  more  expensive 
than  that  in  question  60,  and  far  less  efficient 

63.  Answered  at  question  59. 


Mr.  G.  P.  HESTER,  Solicitor.— Oxford. 

1.  I  think  it  would,  because  the  cause  of  the  law  interfering  is  in  each  case  the  same,  Mr.  G.  P.  Hester, 
nacnely,  the  insolvency  of  the  party. 

2.  Yes :  because  it  is  desirable  that  the  law  should  be  uniforn  and  simplified ;  and  although 
there  might  be  more  expense  in  the  smaller  cases,  there  would  be  less  fraud. 

3.  The  working  of  the  bankrupt  law  is  complete,  and  the  assignee  and  solicitor  are  com- 
pelled to  carry  it  out.  In  the  country,  however,  the  expense  is  greater  than  necessary,  from 
three  commissioners  being  employed  where  one  would  do.  I  consider  the  Insolvent  Court  only 
as  an  encouragement  to  miud,  and  that  it  is  the  cause  of  more  men  going  into  prison  to  cheat 
their  creditors^  than  of  taking  out  unfortunate  and  innocent  debtors. 

4.  No  practice  of  my  own,  but  some  considerable  observation  of  that  of  others. 

5.  Certainly  none  within  my  knowledge. 

6.  I  should  say  in  most  cases,  if  not  all,  there  would  be  a  better  dividend,  because  the  ex- 
penses are  less ;  but  this  also  must  be  borne  in  mind  that  no  man  goes  to  gaol  if  he  can  help 
it,  or  while  he  has  property  left ;  and  in  the  case  of  tradesmen  they  have  b^n  generally  bank-  * 
rupts  before,  or  compounded  with  their  creditors. 

7*  Not  that  particular  knowledge  which  would  enable  me  to  answer  this  question  correctly, 
but  I  have  known  a  fraudulent  preference  given  a  relation  many  times,  and  then  the  party  put 
into  gaol  by  a  (riend  aft^r  the  property  was  gone. 

8.  It  has  happened  in  the  majority  of  the  cases  in  my  knowledge,  but  it  is,  of  course,  fi[»r 
three  reasons ; — first,  that  the  party  himself,  nor  any  creditor,  may  not  be  aware  that  an  act 
has  been  committed ;  secondly,  that  months  sometimes  elapse ;  and,  thirdly,  that  bona  fide 
transactions  in  the  interval  are  not  avoided  by  law. 

9.  I  think  that  involuntary  acts  of  bankruptcy,  as  now  defined,  should  be  abolished,  and 
that  any  one  might  become  bankrupt  by  declaration  at  any  time,  and  without  the  intervid  now 
required  between  the  declaration  and  the  fiat ;  and  that  any  creditor  having  applied  for  pay- 
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ment  of  his  debt  might  summon  his  debtor  before  a  local  commissioner  to  give  an  account  of 
his  afiairs,  which  commissioner  might  declare  the  debtor  a  bankrupt. 

10,  These  are  the  only  acts  of  bankruptcy  I  would  recognise.  Solicitors,  as  for  as  ray  ex- 
perience goes,  have  a  great  objection  to  the  statutory  declaration,  unless  they  are  concerned 
for  the  only  creditor  who  could  be  petitioning  creditor,  because  if  they  (as  they  n^ght  in  au»t 
cases  honestly),  advise  a  declararation,  they  are  not  sure  of  the  fiat*  In  many  cases  the  con- 
cocting the  act  of  bankruptcy,  which  is  absolutely  necessary  after  all  parties  are  willing,  is  a 
clumsy  and  ridiculous  job. 

11.  Certainly  prejudicial  to  easy  and  confiding  creditors,  but  I  think  it  wholesome,  as  likely 
to  diminish  fraud  in  the  long  run — and  as  as  an  attorney,  I  hold  the  old  maxim,  that  vig-i/on/t- 
bus  et  non  dormientibus  jures  subveniunt. 

\2.  Very  seldom ;  it  cannot  be  expected  that  they  should ;  but  they  are  frequently  persuaded 
by  their  solicitors  or  creditors. 

13.  Very  desirable. 

14.  I  do— provided  that  the  commissioner  has  the  power  of  refusing  the  application,  or  of 
punishing  in  bad  cases. 

15.  They  have  no  such  facility  by  the  present  laws,  because  an  insolvent  only  gets  rid  of  the 
present  pressure  and  gets  his  liberty — his  future  property  being  liable. 

16.  I  think  the  creditor  is  not  the  proper  person  to  decide  upon  the  imprisonment  of  his 
debtor,  nor  of  the  length  of  that  imprisonment,  but  I  would  give  him  the  power  of  calling 
upon  a  judge  or  commissioner  to  imprison  the  debtor  according  to  the  case.  It  is  well  known 
to  attomies  that  elegit  is  the  most  inefiectual  remedy  a  creditor  can  have ;  it  not  reaching  the 
equitable  but  only  the  legal  estate,  and  most  properties,  however  small,  are  in  some  way  pro- 
tected against  eitlier  elegit  or  ejectment  1  am  also  told  that  an  elegit  entitles  the  party  to 
bring  an  ejectment,  but  does  not  put  him  in  possession.  1  have  frequently  asked  my  friends 
what  experience  they  had  of  elrgits,  and  many  had  none :  I  have  been  in  practice  zO  years, 
and  only  knew  one,  which  I  defeated  myself.  There  are  elegits  on  the  Duke  of  Marl- 
Ixxrough  s  (entailed)  property,  but  he  has  converted  them  into  a  protection  against  his  just 
creditors.     I  heard  the  under-sheriflF  had  taken  500/.  for  poundage  this  spring. 

17.  I  am  not  aware  of  any  advantage  to  the  creditor,  unless  in  case  of  concealment,  or  work- 
ing upon  the  feelihgs  of  the  friends  of  the  debtor. 

18.  A  very  considerable  effect  if  imprisonment  is  altogether  abolished;  it  will  sharpen  the 
wits  of  swindlers,  and  they  will  increase,  1  should  fear,  very  greatly. 

19.  In  a  considerable  degree. 

30.  My  knowledge  of  the  Courts  of  Request  is  confined  to  a  perusal  of  Huttoa's  book. 
21.  I  would  continue  them  because  they  are  cheap  and  summary;  but  the  judge  sbould 
have,  in  bad  casss,  a  power  of  imprisonment 

23.  Much  better,  I  think. 

24.  The  onus  on  the  creditor,  by  all  means. 

25.  I  have  not  had  sufficient  experience  to  speak  decidedly,  but  the  opinion  of  wholesale 
tradesmen  is  rather  opposed  to  the  abolition — I  approve  of  it.  Oxford  tradesmen,  who  seldom 
sue  a  debtor  till  he  has  left  college  were  much  opposed — but  I  have  heard  very  little  complaint 
since  the  Act  has  been  in  operation. 

26.  I  cannot  speak  from  experience,  but  I  should  say  to  the  honest  and  industrious  but  poor 
debtor  it  is  a  great  benefit  to  save  him  from  the  disgrace  of  an  arrest,  but  it  leads  to  accumu- 
lated expenses  upon  others,  many  of  whom  paid  on  arrest,  or  from  fear  of  arrest. 

27.  The  general  business  of  a  country  office.  * 

28.  A  judge  or  commissioner  should  have  full  power. 

29.  In  my  opinion  none  whatever. 

30.  I  think  so. 

31 .  I  think  so— provided  that  the  commissioner  be  of  sufficient  learning,  which  would  gene- 
rally happen  if  he  were  fully  employed.  In  the  country  there  is  not  enough  business  to  keep 
up  a  man's  knowledge. 

32.  If  the  commissioner  considered  it  a  case  to  require  security. 

33.  I  think  it  hard  upon  the  trader. 

34.  I  should  approve  of  an  ex  parte  application  of  the  creditor  made  viva  voce  by  himself 
or  witnesses  to  a  commissioner ;  there  being  many  objections  to  affidavits,  (an  order  to  show 
cause  with  possession  by  a  messenger,)  and  that  if  a  certain  member  (having  also  regard  to  the 
amount)  of  the  creditors  applied,  then  the  order  to  be  absolute  in  the  first  instance. 

35.  I  think  it  should  be  abolished. 

36.  None,  and  I  would  have  no  appeal  against  the  adjudication ;  there  could  hardW  be 
injustice  done  in  what  is  simply  a  matter  of  pounds,  shillings,  and  pence,  after  hearing  both 
•ides. 

.  37.  I  would  allow  bo  party  to  dispute  tlie  adju(ficatioa ;  the  only  evidence  of  it  should  be 
1K)#.  in  the  pound. 
38.  Answered  above. 
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39.  I  think  the  debtor  should  give  notice  to  the  creditors  that  on  a  day  named  he  would  Returns  to  fthe 
apply  to  the  commissioner  for  his  certificate.     It  ought  not  to  rest  with  the  creditors^  who  are  Questions  cirou- 
frequently  vindictive,  and  seek  to  make  bargains.  ItHed  by  the  Com- 

40.  Perhaps,  if  so  many  as  from  seven  to  nine  out  of  ten  in  number  and  value  protested  

against  the  certificate,  it  should  prevent  the  commissioner  granting  it.  Mr.  G.  P.  Hester. 

41.  Much  unnecessary  expense  and  trouble. 

42.  See  39. 

43.  See  39. 

44.  Not  so  much  a  matter  of  course  as  it  is  before  a  commissioner  of  the  Insolvent  Acts 
now,  because  the  generality  of  those  cases  are  desperate. 

45.  I  think  not,  supposing  all  parties  to  be  examined  on  oath  as  now. 

46.  Certainly. 

47.  Until  it  is  ascertained  what  the  property  is  likely  to  realize,  which  should  be  in  the 
judgment  of  the  commissioners. 

48.  I  think  the  commissioner  should  have  the  power  of  providing,  after  due  consideration 
and  a  very  careful  inquiry  into  thecircumstaeces  and  future  prospects  of  the  bankrupt,  that 
he  should  pay  his  creditors,  in  case  he  afterwards  had  the  means ;  and  that  a  creditor  seeking 
such  payments  should  go  through  the  same  process,  as  in  case  of  bankruptcy  in  the  first 
instance. 

49.  Certainly. 

50.  It  has  always  appeared  to  me  absurd  that  an  assignment  should  be,  ipso/acto,  an  act 
of  bankruptcy,  and  I  have  formed  a  strong  opinion  (which  will  of  course  be  received  cum  grano) 
that  if  the  creditors,  at  a  full  meeting  duly  advertised,  chose  to  fix  upon  a  solicitor  of  respecta- 
bility and  experience  to  be  assignee,  (but  not  banker,)  and  had  power  to  reward  him  for  extra 
aeal  and  expedition,  no  plan  could  be  devised  which  would  be  as  effectual,  giving  any  creditor 
a  power  to  summon  the  solicitor  betore  a  commissioner,  who  should  have  full  power  over  him. 

51.  I  believe  not  in  the  country ;  I  have  heard  they  are  in  London,  because  tiie  solicitors 
do  not  like  the  system  of  official  assignees. 

52.  I  have  thought  it,  in  most  cases,  my  duty,  notwithstanding  the  difficulties  of  working  an 
assignment  in  the  present  state  of  the  law,  to  propose  an  assignment,  on  account  of  the  expense, 
but  in  cases  of  any  magnitude,  or  where  there  are  complicated  bill  transactions,  they  are  now 
useless. 

53.  I  think  a  commissioner  should  have  full  power  of  control,  and  also  to  assist  the  trus- 
tees and  the  country  bankrupts ;  such  power  as  the  legislature  think  proper  to  give. 

54.  I  would  abolish  these  fees,  but  if  there  is  a  necesrity  for  taxing  bankrupt's  estates,  let  it 
be  by  a  per  centage. 

55.  I  have  no  experience  of  official  assigneeship. 

56.  See  5. 

57.  Suffered  very  little;  few  attorneys  do,  unless  from  their  folly  in  speculating :  what  ex 
perience  I  have  had  has  been  in  the  country. 

58.  I  decline  toriting  more  as  to  the  constitution  of  the  court,  than  that  I  consider  it  highly 
objectionable  that  any  other  than,  a  sound  lawyer,  of  sufficient  practice  and  knowledge  of  the 
world,  should  sit  as  commissioner.  The  costs  are  high,  but  fees  to  three  commissioners,  and 
the  10/.  to  the  Lord  Chancellor  are  a  considerable  part.  I  think  the  proceedings  are  now  suffi- 

,  dently  accessible  and  public,  and  that  the  investment  of  the  funds  with  a  banker  is  sufficieat, 
and  NO  EXPENSE ;  the  dividend  is  unnecessarily  postponed  in  most  cases^  and  this  requires 
remedy  ;  the  assignee  should  keep  no  money  in  his  hands,  and  should  have  a  per  centage,  but 
not  until  a  final  dividend  is  made. 

59.  They  are  comprised  in  the  foregoing  answers  :  I  would,  in  addition,  suggest  the  em- 
ployment of  the  present  insolvent  commissioners  to  make  circuits  and  be  at  every  principal 
town  (mce  a  month,  and  a  local  commissioner'  or  two  for  the  adjudication,  and  some  minor 
matters  which  might  be  safely  entrusted  to  the  care  of  such  a  person. 

60.  I  am  opposed  to  any  system  of  local  judicature  out  of  London  ;  it  is  impossible  for  a 
judge  to  retain  a  strict  character  for  impartiality  where  he  is  resident :  it  is  equally  impossible 
but  he  should  contract  some  prejudices.  In  my  opinion  the  experience  of  all  classes  of  society 
in  all  parts  of  the  kingdom,  which  our  judges  acquire,  tends  greatly  to  increase  their  judicial 
capacity  and  fitness :  the  court  to  have  original  jurisdiction  in  all  matters  of  bankruptcy  and 
insolvency.  One  judge;  and  if  appeal  considered  necessary,  let  it  be  confined  to  one  only.  I 
hope  to  live  to  see  all  adjudications  in  all  courts  on  affidavits  abolished.  It  would  be 
very  proper  that  the  proceedings  before  judges  in  the  country  be  transmitted  to  London  as 
suggested. 

61.  No  doubt. 

62.  I  think  a  local  commissioner  might  be  trusted  with  the  adjudication,  (which  frequently 
requires  great  dispatch,  and  ought  never  to  be  decided  on  affidavit,)  also  with  the  appointment 
of  assignees  ;  and  that  all  other  business,  including  the  taxation  of  costs,  should  be  done  on 
circuit,  by  a  sound  lawyer  of  long  standing  and  experience,  a  judge  in  fact  in  the  true  sense 
of  the  word.  If  any  appeal  from  such  a  judge  be  necessary,  it  should  be  not  to  another  court, 
but  to  their  united  wisdom ;  this  would  settle  the  practice,  which  in  my  opinion  is  all  that  is 
necessary. 
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Returns  to  the  63.  I  have  not  any  but  what  is  suggested  in  the  foregoing  answers,  which  I  hope  will  be  rc- 

2t«l  b^^tiul  C^"  ^®^^®^  ^^^^  ^^™®  allowance  for  the  off-hand  manner  in  which  they  were  written,  occasioned  by 

missbners.  pressure  of  other  business*  and  a  desire  to  make  a  speedy  return  to  the  request  the  commis- 

.—^  sioners  have  made  for  any  information  in  my  power. 
Mr.  G.P.Hester. 


Mr.  THOMAS  W.  RODGERS,  Solicitor.— Sheffield. 

Mr.T.W.  Rodgers.  !•  I  am  of  opinion  that  the  Courts  of  Review  and  for  relief  of  insolvent  debtors,  should 
be  united ;  and  the  grounds  of  my  opinions  are,  because  I  think  the  law  and  practice  of 
the  two  description  of  estates  should,  aller  choice  of  assignees,  be  assimilated. 

2.  I  am  of  opinion  they  coiild  be  administered  under  the  same  system  of  law  most  advan- 
tageously after  choice  of  assignees. 

3.  I  am  in  favour  of  the  system  of  the  court  of  bankruptcy.  I  think  the  judges  of  the 
united  court  above,  recommended,  should  make  their  circuits  as  heretofore,  and  keep  in  their 
hands  the  liberty  of  the  subject,  namely,  the  discharge  of  insolvent  debtors ;  but  being  con- 
vinced that  the  practice  of  winding  up  bankrupts'  estates,  under  the  audit  and  inspection  of 
Ae  Commissioners  of  Bankrupt,  is  better  than  the  system  adopted  by  the  court  for  relief  of 
insolvent  debtors,  I  think  the  jud^e  travelling  such  circuit  should  order  any  insolvent 
debtor's  estate  and  future  meetings  thereunder,  and  the  proofs  of  debts,  to  be  proceeded  in 
before  some  one  or  more  of  the  Commissioners  of  Bankrupt  of  the  district  according  as  the 
circumstances  of  the  case  and  the  amount  of  assets  might  seem  to  require  ;  but  if  no  one  was 
willing  to  become  assignee,  the  estates  of  insolvent  debtors  should  remain  as  at  present.  I 
think  that  immediately  upon  an  insolvent  filing  his  petition,  any  creditor  should  have  the 
option  of  applying  to  the  court  to  order  choice  of  assignees — and  other  proceedings  to  take 
place  before  the  country  commissioners,  or  one  or  more  of  them. 

4.  I  have  had  a  knowledge  of  the  practice  of  the  Insolvent  Debtors*  Court  in  some  little 
degree,  acting  as  Deputy  Clerk  of  the  Peace  when  that  court  sits  at  Sheffield. 

5.  I  have  not  known  any  cases  to  which  the  5th  and  6th  questions  refer. 

7.  I  have  not  known  any  instances  that  I  can  recollect,  but  it  is  matter  of  public  notoriety 
that  such  property  is  diminished. 

8.  I  have  not  known  any  instances ;  but  I  consider  and  believe  that  in  cases  of  bank- 
ruptcy, the  property  diminishes  very  considerably  between  the  time  of  issuing  a  fiat  and  the 
actual  opening  by  the  commissioners.  Prior  to  the  issuing  of  fiats,  most  bankrupts  expect 
to  be  able  to  carry  on,  and  therefore  deal  with  their  property  as  a  matter  of  business;  but 
after  a  docket  is  struck,  they  endeavour  frequently  to  take  care  of  themselves. 

9.  I  do  not  consider  that  it  would  be  beneficial  to  add  any  acts  of  bankruptcy  to  those 
now  established ;  but  I  consider  that  it  would  be  better  to  extend  the  law,  so  as  to  affect  all 
persons  carrying  on  any  business  whatever — especially  to  such  persons  as  brickmakers, 
colliers,  Sec. 

10.  I  think  it  would  not  be  desirable. 

11.  I  do  not  know  from  experience. 

12.  Generally. 

13.  I  think  not ;  it  would  have  a  very  dangerous  tendency  to  induce  parties  to  waste  their 
estates,  and  continue  too  long  in  insolvent  circumstances  before  they  give  up  and  make 
known  their  circumstances  to  their  creditors :  I  would,  however,  allow  a  trader  to  do  so  by 
leave  of  a  judge,  upon  good  cause  shown  by  affidavit. 

14.  I  think  not. 

15.  Most  certainly  not. 

16.  I  think  a  crditor  should  have  his  option. 

17.  Guarantees  from  third  parties — also  property  abroad ;  and  every  one  in  practice  knows 
that  the  thought  of  imprisonment  frequently  produces  resources  from  some  quarter  or  other, 
which  would  not  otherwise  be  forthcoming.  It  mortgages  a  man*s  time  and  exertions,  and 
induces  him  to  save  a  portion  of  the  emolument  derived  from  those  exertions  in  order  to 
protect  his  person  from  imprisonment. 

18.  It  has  a  most  powerful  effect;  so  much  so,  that  I  think  the  very  existence  of  trade 
amongst  the  smaller  shopkeepers,  joiners^  masons,  blackspiiths,  and  mechanics,  in  general 
depends  upon  it. 

19.  It  is. 

20.  I  am  acquainted  with  the  operation  of  Courts  of  Request,  and  I  think  they  should  not 
be  abolished ;  but  I  think  the  easy  mode  afforded  for  the  recovery  of  debts,  incurred  for  ale 
and  beer,  is  working  great  evil,  and  that  such  debts  should  not  be  recoverable. 

21.  Certainly  not. 

22.  I  am. 

23.  I  think  it  would  be  better. 
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24.  I  think  it  more  to  the  advantage  of  the  creditor^  that  the  debtor  should  show  his  title  Retcims  to  the 
to  the  indulgence,  and  that  such  should  be  the  law.  Que«tions  circu- 

OK    T  I-  T  .     .    1  11  .   .  ,.  ^  ,...*.,  lated  by  the  Com- 

ZO.  1  believe  not ;  it  has  worked  a  great  injury  to  creditors.     Suppose  a  plaintiff  brings  an  missioners. 

action  in  July  for  211. — a  defendant  appears,  ani  pleads  for  the  purpose  of  delay,  and  drives  - — • 

a  plaintiff  to  the  following  assizes  in  March,  at  a  great  and  ruinous  expense — ^whereas,  under  M**-  T.  W.  Rodgers. 

the  old  system,  if  the  debt  was  just,  a  defendant  would  generally  give  a  cognovit. 

26.  I  cannot  answer  this  question,  but  I  think  not. 

27.  As  an  attorney  in  large  practice. 

28.  I  do  not  think  it  essential,  although  in  many  cases,  I  think  such  power  might  with 
advantage  be  exercised. 

29.  30.  I  think  the  proceedings  should  issue  from  the  court  in  Liondon,  because  the 
schedules  of  insolvent  debtors  are  filed  there ;  and  I  think  there  should  be  an  union  of  two 
courts. 

31.  I  think  not. 

32.  I  think  not 

33.  I  think  it  works  remarkably  well,  and  cannot,  in  the  nature  of  things,  often  work  an   • 
injustice ;  I  should  say  rarely  ever. 

34  I  think  the  suggestions  here  thrown  out  would  occasion  much  injustice,  delay,  expense, 
and  inconvenience. 

35.  I  think  a  bankrupt  being  within  Great  Britain,  at  the  time  of  his  bankruptcy,  should  be 
for  ever  concluded  by  the  adjudication,  unless  he  petitioned  for  a  supersedeas  within  one 
month  from  the  time  of  passing  his  final  examination ;  and  that  all  other  persons  should  be 
concluded,  unless  they  bring  their  action  within  six  months. 

36.  The  answer  to  the  former  question  answers  this. 

37.  I  would  confine  the  conclusiveness  to  all  cases. 

38.  I  would  not  allow  the  adjudication  to  be  in  the  slightest  degree  disputed,  unless 
actions  were  brought  within  a  limited  time  after  the  adjudication  is  advertised. 

39.  I  think  the  present  law  very  good,  and  that  the  creditors  ouffht  to  have  the  control  of 
the  certificate.  A  certificate  is  in  fact  in  the  nature  of  a  general  release ;  and  a  bankrupt 
ought  not  to  have  it  as  a  matter  of  right  on  duly  conforming  to  the  Bankrupt  Laws. 

40.  I  think  after  two  years  from  the  passing  of  the  final  examination,  the  court  in  London 
should  have  power  ,to  grant  a  certificate  under  certain  circumstances,  without  the  consent 
of  creditors. 

41.  No,  I  have  not. 

42.  I  cannot. 

43.  I  think  any  objecting  creditor  should,  after  the  expiration  of  two  years  from  final 
examination,  be  heard  before  the  court  against  the  granting  of  the  certificate  by  the  court. 

44.  I  do. 

45.  I  think  so— from  the  unpleasantness  of  appearing  against  the  opposing  efforts  of  the 
bankrupt's  friends. 

46.  I  think  it  should,  and  most.properly  so. 

47.  In  all  cases  until  after  audit,  with  power  to  the  commissioners  to  postpone  it  until 
after  dividend. 

48.  None. 

49.  I  think  it  would. 

50.  Under  a  fiat. 

51.  I  think  they  are  not. 

52.  Sometimes — ^but  frequently  because  debts  are  small  and  there  is  no  petitioning  creditor 
—and  often  to  avoid  publicity. 

53.  I  think  the  Court  of  Bankruptcy  should  not  have  such  power. 

55.  Out  of  each  estate;  their  bill  to  be  taxed  by  the  commissioners,  according  to  the 
labour  and  skill  bestowed,  and  not  by  a  per  centage. 

56.  Yes-^some  person  must  be  liable;  and  if  the  official  assignee.be  not  liable,  he  would 
lead  the  others  into  difficulties  from  which  he  would  be  protected. 

57.  I  have  had  experience  in  the  working  of  fiats  in  the  country. 

58.  Generally  so ;  the  dissatisfaction  I  have  is  the  appointment  of  barristers  not  resident 
upon  the  spot  to  be  commissioners,  by  reason  whereof  and  the  existence  of  the  quorum  clause, 
fiats  cannot  oe  opened  with  that  despatch  which  I  consider  necessary.  I  think  the  com- 
missioners should  be  presumed  to  be  always  present,  and  that  a  fiat  should  at  all  times  be 
opened  on  a  few  hours'  notice.  As  the  appointment  of  commissioners  is  now  vested  in  the 
judg;es  of  the  land,  I  think  the  quorum  clause  in  fiats  both  unnecessary  and  inexpedient.  A 
further  ground  of  dissatisfaction  is  the  want  of  a  motive  to  secure  activity  on  the  part  of 
assignees. 

59.  Not  to  appoint  any  person  in  future  lists  to  be  a  commissioner,  who  is  not  resident 
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Retunif  to  tbt  within  a  short  distance  of  the  usual  place  of  business,  so  as  to  afford  a  certainty  of  opening 
S^^b^heC«-  ^^^^  *^^  ^^*  despatch,  and  to  rjsmove  a  cause  or  rather  a  tendency  which  sometimes  exists 
minionera,    ^""^    *^  hurry  over  business  with  a  view  of  travelling  a  long  distance  home.     I  think  there  should 

.^..^  be  paid  assignees  or  accountants. 

Mr.T.  W.  Rodgers.      60.  I  think  it  impossible  to  work  this  plan  with  advantage,  and  every  pcvtion  of  it  would 
give  great  dissatisfaction  in  the  country. 

61.  Certainly  not — they  are  much  bettei^  done  as  they  are ;  for  instance,  an  answer  in  Qian- 
cery — two  attorneys  attend  the  party,  who  makes  oath  that  the  answer  is  true,  and  th^ 
receive  13^.  4d.  each.  It  is  beneath  the  dignity  of  a  judge  to  do  this  species  of  work,  which 
is  frequently  done  by  an  attorney's  clerk. 

62.  I  think  this  scheme  perfectly  visionary. 

63.  The  plan  I  propose  is  set  forth  in  my  answers  to  the  three  first  questions. 


CHARLES  MALPAS,  Esq.,  Barrister  at  Law.— Warwick. 

C.  MaJpas,  Esq.  1,  2,  3,  4  We  have  too  little  acquaintance  with  the  practice  of  the  Insolv^t  Court,  to 

Warwick  List.  judge  of  the  practicability  of  uniting  it  with  that  of  bankruptcy  ;  but  it  appears  to  us  very 
advisable  to  effect  such  an  union  if  possible.  It  seems,  however,  to  us  absolutely  necessary 
that  the  local  jurisdiction  in  bankruptcy  should  be  retained  in  some  form  or  odier — ^that  part 
of  the  system  of  the  Insolvent  Court  which  allows  a  debtor  to  file  his  schedule  at  a  distance 
from  his  principal  creditors,  being  but  ill  calculated  to  prevent  frauds,  from  the  difliculty  and 
repugnance  of  creditors  to  leave  thdr  homes  for  so  long  a  time  as  is  necessary  to  attend 
the  court,  and  their  unwillingness  to  employ  a  professional  man  with  but  slender  chance  of 
regaining  their  property ;  added  to  which,  the  number  of  witnesses  often  summoned  before  the 
Commissioners  of  Bankrupt  would  inflict  great  expense  upon  the  estate,  if  they  had  to 
travel  so  great  a  distance,  and  were  detained,  as  they  frequently  must  be,  in  London. 

7,  8.  There  can  be  no  doubt  that  the  property  of  a  bankrupt  (and  insolvent  debtor 
also)  is  often  diminished  between  the  time  of  the  act  of  bankruptcy  and  the  adjudication  in 
the  one  case,  and  the  time  of  the  party  going  to  prison  and  the  filing  of  his  petition  in  the 
other ;  but  we  have  no  means  of  stating  the  number  of  instances  from  the  want  of  records. 

9.  This  is,  we  think,  very  desirable,  and  even  necessary,  since  the  act  for  abolishing  im- 
prisonment for  debt ;  but  it  requires  much  consideration  to  say  what  should  constitute  an 
act  of  bankruptcy  in  addition  to  the  present  ones. 

10.  We  do  not  see  any  valid  objection  to  a  trader  being  examined  as  to  his  act  of  bank- 
ruptcy, after  adjudication  (not  before),  leaving  it  to  the  judge  or  commissioners  to  say  what 
weight  should  be  attached  to  his  answers. 

1 1.  The  effect  of  this  statute  has  in  our  judgment  been  injurious  to  creditors,  owing  to  its 
having  deprived  them  of  the  protection  from  fraud  they  for  so  long  a  period  of  time  enjoyed. 

12.  This  happens  very  frequently,  and  after  much  fraudulent  preference. 

13.  We  see  no  objection  to  this,  provided  fraud  was  guarded  against  by  proper  regulations; 
and  the  judge  or  commissioners  were  empowered  to  examine  the  debtor,  and  punish  him  by 
commitment  for  a  time,  where  the  debts  were  contracted  fraudulently.  We  may  be  allowed 
to  add,  that  there  seems  no  suflBcient  reason  at  this  time  of  day  for  confining  the  i^ration  of 
the  bankrupt  laws  to  ordinary  traders,  or  those  hitherto  consiaered  so ;  upon  this  subject  the 
state  of  the  law  is  anomalous,  the  language  of  the  law  being,  that  a  man  is  "  subject  to  the 
bankrupt  laws,"  considering  him  still  almost  as  a  criminal,  whereas,  in  the  view  of  the  law  and 
in  practice,  he  is  regarded  as  privileged ;  none  but  traders  being  allowed  the  **  benefit'*  of  the 
bankrupt  laws.  The  effect  of  this  has  been  to  cause  nice  distinctions  to  be  drawn  as  to  what 
shall  be  considered  a  trading,  from  which  much  litigation  and  mischief  to  creditors  has  arisen. 
As  an  instance  of  this,  a  case  has  lately  occurred  in  which  a  fiat  has  been  annulled  on  the  ground 
of  want  of  trading,  where  the  parties 'were  attorneys,  and  had  been  made  bankrupts  as 
builders  and  scriveners:  they  were  large  speculators — advanced  and  obtained  money  on 
mortgage  and  biUs — finished  houses  on  which  they  had  lent  money,  contracting  with  work- 
men to  that  end ;  yet,  not  having  in  the  opinion  of  the  Court  of  Review  been  traders  in  the 
sense  in  which  the  law  is  laid  down  in  the  books — ^their  bankruptcy  was  set  aside  ;  imm^iise 
expenses  were  incurred,  and,  finally,  the  only  parties  benefited  will  be  the  judgment  creditors, 
the  great  body  of  the  creditors  losing  the  whole  of  their  debts.  One  of  the  bankrupts  is  gone 
abroad,  and  will  most  probably  continue  to  live  there  upon  the  remainder  of  his  private 
fortune,  which  is  understood  to  be  considerable.  The  other,  who  is  insolvent,  but  willing  to 
give  up  what  he  has,  is  competent  to  absent  himself  to  avoid  arrest ;  and,  though  he  had 
passed  his  examination  under  the  bankruptcy,  cannot  have  the  benefit  of  his  certificate. 
Thus,  advantages  are  conferred  upon  the  wild  speculator  which  are  denied  to  the  fair  trader ; 
because,  though  the  law  considers  that  the  former  is  deprived  of  a  privilege,  it  in  faqt  confers 
a  boon  upon  him,  and  holds  out  great  temptation  to  fraud ;  whilst  the  object  which  the  law 
has  in  view,  that  of  dividing  the  estate  of  the  debtor  rateably  among  his  creditors,  is  altogether 

•  defeated. 

14.  We  think  this  should  not  be  permitted,  when  there  are  no  bona  to  be  ceded. 

15.  This  should  be  done  with  caution,  and  under  the  restrictions  alluded  to  in  the  former 
part  of  our  answer  to  the  I3th  question. 
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16.  We  are  inclined  to  think  not ;  yet  R«turnt   to  the 

17.  We  doubt  not  concealed  property  might  oftentimes  be  discovered  by  imprisonnlent  SiJ?5|?ll^'J^ 
being  permitted  under  salutary  regulations ;  because  *  mi^cSm*^^* 

18.  19.  We  believe  that  the  knowledge  and  fear  of  the  law  referred  to  has  much  influence  

in  making  men  pay  their  debts,  as  well  as  refrain  from  incurring  them.  w    *n?f    \^ 

20^  21,  22.  We  are  not  acquainted  with  the  operation  of  these  courts;  but  we  believe  that 
they  would  not  have  the  effect  of  procuring  payment,  if  they  had  not  the  power  of  im- 
prisonment. 

23.  We  think  this  would  be  useful  under  proper  regulations. 

24.  We  think  that  in  ordinary  cases  the  onus  should  lie  upon  the  debtor  to  show  his  title 
to  indulgence. 

25.  26.  Beneficial  to  debtors,  but  certainly  not  to  creditors. 

27.  Our  general  professional  experience,  but  especially  in  bankruptcy. 

28.  We  think  this  essential. 

29.  We  do  not  consider  that  there  is  any  advantage  whatever. 

30.  In  our  opinion  it  would. 

31.  We  think  it  would. 

32.  It  would,  in  the  discretion  of  the  judge  or  conmussioners. 

33.  We  think  that,  to  prevent  iraud,  this  is,  and  necessarily  must  be,  an  ex  parte  pro- 
<^eeding;  therefore, 

34.  Any  answer  to  this  is  unnecessary. 

35.  36.  We  think  the  adjudication  should  be  conclusive  in  all  cases  where  there  is  no 
appeal  within  a  reasonable  time — six  months  for  instance. 

37,  38.  We  think  there  is  neither  justice  nor  good  policy  in  making  a  distinction  between 
debts  under  20/.  and  those  of  larger  amount,  unless  it  be  to  prevent  a  poor  man  being  made 
the  tool  of  the  designing. 

39.  We  think  this  salutary. 

40.  We  do. 

41.  It  no  doubt  does,  and,  with  some  consideration,  means  might  we  think  be  found  to 
diminish  it. 

43.  We  think  not ;  because, 

44,  45.  Both  these  results  would  probably  occur. 

46.  Undoubtedly. 

47,  48.  No ;  we  think  it  should  be  in  the  discretion  of  the  judge  or  commissioners  to  do 
so,  if  they  saw  fit  on  cause  shown. 

49.  Certainly. 

50.  Under  a  fiat. 

51.  We  believe  not. 

52.  It  does  in  those  cases  in  which  a  trust-deed  is  preferred;  sometimes,  however,  tl^e 
trust-deed  is  the  more  expensive  course. 

53.  We  think  they  should  (if  at  all)  be  worked  under  the  direction  of  the  judge  or  com- 
missioners. 

55.  Out  of  a  joint  fund. 

57.  The  senior  quorum  commissioner  has  acted  as  such  upwards  of  10  years  ;  the  other 
between  two  and  three  ;  the  rest  of  us  for  longer  or  shorter  periods. 

58.  We  are  of  opinion  that  the  great  want  in  the  country  is  an  official  assignee.  We  are 
not  aware  of  any  uncertainty  attending  those  tribunals  with  respect  to  the  law  or  the  practice. 
The  costs  of  working  a  fiat  in  the  country  would  not  be  greater  than  in  London,  if  the  com- '  • 
missioners  were  paid  as  there,  and  as  they  ought  to  be,  by  salaries  instead  of  fees ;  and  the 
difficulty  of  access  to  the  proceedings  is  considerably  less  than  it  wouM  be  by  the  proposed 
plan  of  transmitting  them  to  London. 

59.  60.  The  plan  now  suggested  appears  to  be  in  many  respects  a  considerable  improve- 
ment upon  the  present;  but  it  would  in  our  opinion  be  absolutely  necessary  that  there 
should  be  a  judge  or  commissioners  located  at  all  the  places  at  which  there  are  now  lists  of 
commissioners  (with  perhaps  a  very  few  exceptions).  Any  one  who  has  had  experience  in 
the  working  of  fiats  in  the  country,  knows  the  necessity  of  having  a  tribunal  at  hand,  to  meet  the 
urgency  which  arises  for  a  fiat  being  opened  at  a  very  few  hours'  notice ;  and  at  which  tri- 
bunal the  attendance  of  the  witnesses  can  be  easily  procured.  Any  objection  to  the  ex- 
pense of  this. might  be  m^  by  attending  to  the  very  useful  suggestion  made  in  the  61st 
question ;  the  court  to  have  original  jurisdiction  in  all  matters  of  bankruptcy  or  insolvency, 
and  to  be  administered  in  the  country  subject  to  Appeal  to  three  of  the' judges  in  London, 
whose  decision  should,  as  it  seems  to  us,  be  in  all  cases  final.  The  rest  of  the  proposed  plan 
appeaI;^  very  practicable  and  useful,  with  the  exception  of  that  part  of  it  which  provides  for 
the  proceedmgsbeing transmitted  to  London — a  measure  which  would  lead  to  great  incon- 
venience and  expend,  in  obliging  parties  to  resort  to  London  to  be  present  at  or  to  inspect 
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Keturnt  to  the  proceedings,  or  to  take  office  copies.     A  more  convenient  course  would  be  to  have  a  regigtrar 

Questions  circu-  resident  in  each  district,  to  whose  custody  the  proceedings  might  be  committed,  and  at 

lated  by  the  Com-  whose  office  they  might  be  easily  inspected.     Perhaps  the  duties  of  the  registrar  might  be 

.  advantageously  combined  with  tnose  of  official  assignees ;  but  we  throw  out  thii  suggestion 

C.  Malpas.  Esq.  with  some  hesitation. 

Warwick  List.  g2^  Th^  pjan  here  pointed  out  is  in  our  opinion  altogether  impracticable,  for  reasons 
incidentally  alluded  to  in  our  answers  to  the  last  three  questions. 


Mr.  ROBERT  DAVIES,  Qerk  of  the  Peace.— York. 

Mr.  Robert  Davies,  I*  7.  During  twelve  years  past  I  have  attended,  as  Clerk  of  the  Peace,  the  court  for  relief 
Clerk  of  the  Peace,  of  insolvent  debtors,  when  held  in  this  city,  before  the  commissioners  on  circuit,  and  I  have 
witnessed  the  very  efficient  manner  in  which  that  branch  of  the  laws  relating  to  insolvent 
debtors  is  administered.  It  appears  to  me  that  the  general  effect  of  the  jurisdiction  of  the 
Insolvent  Debtors'  Cdurt  has  been  to  afford  important  relief,  both  to  debtors  and  creditors,  in 
those  comparatively  small  cases  which  usually  come  before  that  court ;  and  I  think  that  the 
proceedings  in  cases  of  bankruptcy  might  be  advantageously  placed  under  the  jurisdiction  of 
a  court  constituted  in  a  similar  manner,  with  certain  modifications,  and  invested  with  certain 
additional  powers.  I  do  not,  however,  feel  myself  competent  to  give  specific  answers,  which 
would  be  at  all  valuable  or  material,  to  any  of  the  numerous  questions  here  put,  because,  in 
consequence  of  my  official  duties  and  employment  having  withdrawn  me,  almost  entirely, 
from  the  practice  of  this  department  of  my  profession,  I  do  not  possess  that  personal  experi- 
ence and  information  on  which  alone  just  opinions  can  be  formed  relating  to  the  various 
important  subjects  of  inquiry. 


Mr.  JAMES  DOLMAN,  Solicitor.— Clifford's  Inn. 

Mr  James  Dolman       ^*  ^  think  it  is  most  advantageous  to  the  public  to  have  two  distinct  courts  as  at  present, 
'  because  the  imprisonment  which  parties  must  undergo  in  order  to  get  relief  under  the  Insolvent 
Act,  deters  them  from  doing  so,  and  frequently  produces  a  settlement  with  their  creditors. 

2.  Not  to  the  small  cases  which  form  the  majority  in  the  Insolvent  Court 

3.  I  am  in  favour  of  the  system  pursued  in  the  court  for  relief  of  insolvent  debtors,  because 
the  debtor  is  obliged  to  found  his  application  to  that  court  upon  a  schedule  and  account  of 
his  doings  with  his  property,  without  (as  in  bankruptcy)  leaving  it  to  be  found  out  by  his 
creditors. 

4.  I  have  some  knowledge,  at  the  present  time,  of  the  course  and  practice  in  the  Insolvent  * 
Debtors'  Court. 

5.  I  have  known  cases — a  great  many  in  the  course  of  years — where  I  think  the  creditors 
have  received  more  by  a  party  taking  the  benefit  of  the  Act  than  they  would  under  bank- 
ruptcy. 

6.  I  have,  but  cannot  state  the  number. 

7.  I  have  reason  to  believe  this  has  frequently  happened,  but  cannot  state  in  how  many 
cases. 

8.  I  think  this  frequently  happens,  but  cannot  state  any  number  of  cases.' 

9.  None ;  but  I  would  suggest  that  the  petitioning  creditor's  debt  might  be  very  well  fixed 
at  50/.  instead  of  100/. 

10.  I  see  no  harm  in  it,  and  before  adjudication. 

1 1.  Beneficial,  and  has  saved  a  deal  of  litigation. 

12.  Certainly  with  their  own  consent,  in  the  majority  of  cases. 

13.  No  more  than  it  does  at  present,  by  filing  affidavit  of  insolvency,  beicause  the  debtor 
would  choose  a  time  when  he  had  least  property  about  him  to  make  his  voluntary  surrender. 

14.  No ;  let  the  debtor  wait  at  the  mercy  of  his  creditors  for  their  proceeding. 

15.  Certainly  not ;  it  would  be  holding  out  a  very  great  temptation  to  persons  to  contract 
debts,  and  choose  their  own  time  for  getting  rid  of  them. 

16.  The  judgment  creditor  ought  to  have  the  power  of  taking  the  person  of  his  debtor  as  at 
present.  This  I  give  as  my  settkd  conviction,  from  an  experience  of  thirty  years  in  an  exten* 
sive  practice. 

17.  The  inconvenience  of  imprisonment,  which  the  debtor  is  subject  to  at  the  will  of  his 
creditors,  operates  as  a  check  upon  the  contracting  of  debts,  and  quite  facilities  enough  exist 
at  present  for  the  debtor  to  obtain  his  release. 

18.  I  am  sure  that  it  has  a  very  great  effect  in  procuring  payment.  Parties  frequently 
declare  "  If  it  were  not  for  going  to  prison,  1  would  not  pay." 

19.  I  have  no  doubt  that  the  fear  of  that  law  prevents  many  persons  from  coniracting 
debts,  and  induces  others  to  pay  who  would  not  if  no  such  law  existed.   • 
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20.  I  am-— and  think  they  should  be  continued,  and  have  jurisdiction  in  all  cases  of  debt  Returns  to  the 
under  2/.  Questicns  circu- 

21.  I  think  they  would  not.  missioncrs. 

22.  I  am.  • 

23.  No.     See  reasons  at  answer  17. 

24.  The  debtor  ought  certainly  to  be  the  party  to  clear  himself,  and  show  his  title  to  the 
indulgence  of  a  release  from  his  pecuniary  engagements. 

25.  I  consider  that  the  abolition  of  the  power  to  arrest  on  mesne  process  has  been  injurious 
to  the  creditors. 

26.  It  has  benefited  debtors,  by  enabling  them  to  avoid  the  process  of  their  creditors  in 
many  instances  altogether,  and  by  enabling  debtors  to  deal  with  their  property  (between  the 
commencement  of  action  and  the  judgment)  in  a  way  only  beneficial  to  themselves. 

27.  Wholesale  and  retail  trade  in  general. 

28.  I  consider  that  each  judge  or  commissioner  ought  to  have  full  power  to  enforce  his 
orders  (if  not  appealed  against),  and  to  repress  contempts  by  fine  or  imprisonment. 

29.  I  think  there  is  no  necessity  for  the  Lord  ChanceDor^s  fiat. 

30.  It  would. 

31.  Certainly  it  would. 

32.  Security  in  a  moderate  sum  ought  to  be  required. 

33.  This  may  be  a  hardship  in  some  few  cases;  but  the  general  advantage  to  the  large 
body  of  creditors  fully  justifies  the  present  practice. 

34.  I  consider  that  if  the  messenger  took  possession  under  an  order  to  show  cause,  that 
would  be  as  well  as  the  present  m^e ;  but  I  decidedly  object  to  the  debtor  having  notice 
before  the  messenger  seizes :  the  property  of  the  presumed  insolvent  would,  in  very  many 
cases,  be  spirited  away. 

.35.  The  present  state  of  the  law  in  this  respect  decidedly  requires  alteration.  Any  mode 
would  be  better  than  the  present. 

36.  None  whatever,  as  regards  the  bankrupt 

37.  I  would  rather  confine  it  to  the  bankrupt,  and  the  debtors  of  the  estate  wnose  debts 
shall  not  exceed  20/. 

38.  If  sufficient  time  was  allowed  after  adjudication,  I  should  adopt  this,  as  well  as  re- 
quiring notice. 

39.  That  it  keeps  the  debtor  about  to^  fail  within  stricter  bounds,  as  regards  contracting 
debts,  than  he  otherwise  would  be. 

40.  The  previous  consent  of  creditors  ought  to  be  had. 

41.  In  a  few  cases  it  has. 

42.  I  cannot. 

43.  No. 

44.  In  the  majority  of  cases  it  would. 

45.  In  many  more  cases,  from  difficulty  in  establishing  a  case  against  the  bankrupt. 

46.  It  ought,  and  generally  does,  as  regards  the  creditors  signing  under  the  present  system. 

47.  I  would  leave  this,  as  at  present,  to  the  creditors. 

48.  None,  except  the  dispensing  with  the  Lord  Chancellor's  fiat. 

49.  I  think  it  would,  but  subject  to  the  bankrupt's  appealing  to  the  Court  of  Review. 

50.  Both  modes  have  their  advantages  in  certain  cases;  and  I  would  leave  it  to  the  credit- 
ors to  adopt  either. 

51.  I  do,  from  the  expense. 

52.  In  many  cases,  where  the  assets  are  small. 

53.  None— except  as  a  Court  of  Equity,  in  case  of  misconduct. 

54.  Both  the  10/.  and  the  20/.  fees  should  be  abolished,  and  a  small  per  centage  put  upon 
all  property  passing  through  the  court 

55.  Out  of  a  joint  fund. 

56.  No ;  but  the  assets  of  the  estate  ought  to  be  liable. 

57.  I  have  had  but  little  knowledge  of  country  fiats. 

58.  All  these  matters  are  objectionable,  and  require  alteration. 

59.  I  would  suggest  the  establishment  of  commissioners  in  certain  districts,  with  o  fficia 
assignees  to  receive  assets. 

60.  I  agree  to  this,  except  the  abolishing  of  the  Insolvent  Debtors'  Court. 

61.  They  might. 

62.  Objected  to. 

63.  I  have  none  to  suggest,  beyond  what  is  previously  comprised  in  these  answers. 
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Mr.  John  Ltnrie. 


Mr.  JOHN  LAURIE,  296,  Oxford  Street 

1.  I  think  one  court  for  both  preferable — well  constructed.   . 

2.  I  think  they  might  * 

3.  I  think  the  Bankruptcy  Court  preferable — ^but  not  free  from  imperfectioDS. 

4.  I  have  suffered  by  it — and  consider  the  court  objectionable  altogether. 

5.  The  facility  of  passing  the  court  often  prevents  a  dividend  at  all. 

6.  Jl  think  the  Bankrupt  Court  much  more  likely  to  yield  a  divid^id. 

7.  Frequently. 

8.  Very  seldom  the  case. 

9.  I  think  there  may  be  many  improvements. 

10.  It  would  be  desirable  if  the  trader  could  be  depended  upon. 

12.  They  do— it  being  beneficial  to  both  parties.       « 

13.  I  think  it  ought  not — but  be  liable  to  legal  investigation. 

14.  Every  man  ought  to  be  liable  to  debts. 

15.  Very  unwise.     There  is  already  too  great  a  facility. 

16.  Yes — without  going  to  a  judge. 

17.  The  only  means  to  recover  or  make  the  property  productive. 

18.  In  my  opinion  imprisonment  for  debt  causes  many  debts  to  be  paid  that  would  nerer 
otherwise  be  so. 

19.  Both. 

20.  I  think  they  might  be  improved,  but  not  abolished. 

21 .  I  think  they  would  not 

22.  No. 

23.  Same  as  bankruptcy. 

24.  The  creditor  ought  to  have  power  to  prove. 

25.  Most  disadvantageous. 

26.  Not  beneficial  to  debtor  either. 

27.  My  dealings  are  largely  with  officers  in  the  service,  who  frequently  become  debuhen. 

29.  I  am  not  prepared  to  say.  * 

30.  Ditto. 

31.  Ditto. 

33.  Ought  to  be  as  at  present. 

34.  Ought  to  be  as  at  present. 

35.  As  it  is. 

36.  As  it  is. 

37.  I  am  not  quite  certain. 

38.  Ditto. 

39.  The  court  ought  to  decide. 

40.  Ditto. 

41.  Na 

42.  Leave  it  to  the  court. 

43.  Ditto. 

44.  Ditto. 

45.  Ditto. 

46.  Yes,  most  certainly. 

47.  Dividend  first 

48.  The  certificate  ought  not  to  be  a  bar  to  prevent  the  bankrupt's  rendering  assistance  to 
his  estate. 

49.  Ought  to  be  left  to  an  indifferoit  judge. 

50.  By  fiat  of  bankruptcy  rather  than  trust-deed — ^provided  the  expense  of  BankruptCourt 
is  reduced. 

51.  The  expense  of  the  court. 

52.  Yes. 

53.  Might  call  them  to  account. 

54.  Ought  to  be  abolished.    A  per  centage  better. 

55.  Out  of  each  estate— but  liable  to  the  court  as  to  their  duties. 

56.  Yes— if  he  does  not  executeHiis  duties  properly. 

57.  I  have  not  suffered  so  much  by  bankruptcies  as  by  insolvencies. 
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58.  Much  better  in  London.  Questions  cirea- 

60.  Yes— properly  appointed,  I  think  it  would  be  better  to  consolidate.      If  the  expense  be  lated  by  th©  Coi»- 
reduced,  I  think  it  preferabfe.  missioiiers^ 

61.  Better  as  at  present.  if  r.  John  Laurie. 

62.  I  am  not  quite  prepared  to  answer  this. 

63.  I  think  the  Insolvency  Court  highly  objectionable.  The  facility  of  what  is  termed 
passing  through  the  court  causes  many  to  incur  debts  recklessly,  and  the  imprisonment  to 
enable  them  to  pass,  being  so  short,  gives  every  facility,  and  therefore  I  think  the  sooner  it 
is  altered  the  better.  If  a  debtor  was  not  relieved  from  ms  debts,  there  would  not  be  half  the 
number  of  bankrupts  or  insolvents. 


Messrs.  SLEE,  PAYNE,  &  SLEE,  Vinegar-Makers.— Horsleydown. 

1.  One  court,  by  which  time  of  court  and  creditor  would  be  muoh  saved.  ^d^Stee^^^'^*^^*' 

2.  We  think  so. 

3.  We  get  some  dividend  from  Bankruptcy  Court — from  the  Insolvent  none. 

4.  The  eflFect  of  the  practice  is,  we  never  get  any  dividend,  although  concerned  in  many 
HUNDREDS  of  cases — we  might  say,  thousands. 

5.  No  positive  knowledge. 

6.  Not  one.     See  answer  to  question  3. 
13.  We  think  it  would. 

15.  We  think  not. 

16.  We  think  not,  unless  fraud  could  be  proved. 

18.  We  think  it  has,  particularly  in  case  of  dishonest  debtors. 

19.  Yes. 

20.  We  think  not. 

21.  No. 

22.  Not  more  than  process  from  other  courts. 
24.  We  think  the  debtor  should  be  the  petitioner. 

28.  Yes. 

29.  We  think  a  less  troublesome  and  expensive  process  would  be  equally  available,  and 
more  advantageous. 

34.  We  think  a  short  fixed  time  might  be  allowed  to  the  debtor  to  dispute  the  adjudication. 

36.  No. 

39.  We  think  it  good. 

40-  Yes. 

41.  No. 

42.  No. 
44.  Yea. 

46.  Yes.  •  ^ 

47.  The  certificate  should  be  withheld  until  after  payment  of  some  dividend. 

49.  Yes. 

50.  Fiat  of  bankruptcy  would  be  best  if  less  expensive  than  at  present — particularly  in  small 
estates. 

51.  They  are — and  to  save  expense. 

52.  Yes. 

53.  There  should  be  some  power  over  trustees. 

54.  Abohsh  the  fees,  and  charge  a  per  centage. 

55.  Give  a  per  centage  out  of  each  estate. 

56.  Yes. 

57.  We  have— but  prefer  the  practice  in  the  London  courts. 

58.  We  find  much  greater  delay  in  the  country  courts  as  to  the  payment  of  dividends. 

60.  One  court  desirable.     We  approve  of  all  the  other  suggestions  in  this  question  of  60 
— more  particularly  the  last. 
62.  See  answer  to  57. 
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Mr.  Geoghegan. 


Mr.  GEOGHEGAN.— Regent-street. 

13.  I  think  it  would  not,  because  an  honest  debtor,  willing  to  make  a  fair  division  of  his  pro- 
perty amongst  his  creditors,  seldom  finds  any  serious  difficulty  in  so  doing — and  to  ^ve  a 
debtor  too  great  facilities  for  getting  rid  of  his  engagements  might  make  him  think  too  hghtiy 
of  them. 

14.  I  do  not. 

15.  I  do  not. 

16.  I  consider  that,  where  a  creditor  is  put  to  the  expense  of  obtaining  judgpnent,  he  should 
have  the  power  of  taking  the  person  of  his  debtor  in  execution  ;  otherwise  a  man  mi^t  walk 
about  with  his  pockets  full  of  money,  and  laugh  at  his  judgment  creditors — and  as  to  the 
order  of  a  judge,  I  look  upon  it  as  too  precarious  an  alternative  to  be  relied  upon  in  cases  of 
emergency.     Facts  have  come  to  my  knowledge  on  which  I  ground  this  opinion. 

17.  Answered  above. 

18.  I  believe  a  very  strong  inducement 

19.1  have  no  doubt  of  it 

23.  Looking  on  concealment  of  property  to  avoid  payment  of  debts,  as  a  fraudulent  act, 
I  should  place  little  reliance  on  the  oath  of  a  man  capable  of  committing  it :  and  I  feel  assured 
that  to  effect  his  purpose  of  defrauding,  he  would  think  nothing  of  a  slight  imprisonment 


Mr.  George  Hoby. 


Mr.  GEORGE  HOBY. 

12.  No,  I  think  not. 

13.  Yes. 

14.  No. 

15.  No. 

18.  The  knowledge  of  iiftprisonment  has  great  effect. 

19.  Refrain  from  incurring  debt  if  law  of  imprisonment  existed. 
24.  On  the  debtor. 

39.  The  present  law  to  continue. 
50.  Fiat  of  bankruptcy. 
56.  Not  liable. 
60.  Separate  court. 


Mr.  A.  IMES,  Clerk  of  the  Peace. — Monmouth. 

Mr.  A.  Imes,  !•  I  think  it  would — ^provided  the  circuit  courts  were  held  more  frequently.     The  grounds 

Clerk  of  the  Peace,   of  my  opinion  are,  that  it  would  be  less  expensive  and  more  expeditious. 

2.  Yes. 

3.  My  opinion  is  in  favour  of  the  Court  for  Relief  of  Insolvent  Debtors ;  and  I  consider 
that  the  course  in  this  court  will  be  cheaper,  aiid  therefore  an  advantage  to  creditors. 

4.  I  have  had  a  knowledge  for  several  years,  and  have  to  the  present  time,  from  having 
attended  the  court  as  Clerk  of  the  Peace. 

5.  No. 

6.  No. 

7.  I  do  not  know  any,  but  I  believe  many  such  cases  exist 

8.  The  same  answer  as  above. 
10.  I  think  not 

12.  Yes. 

13.  I  doubt  the  expediency  of  the  voluntary  process. 

14.  I  think  not,  unless  accompanied  by  a  proper  scrutiny. 

15.  No. 

18.  I  think  it  has  some  effect 

19.  I  think  it  has. 

20.  I  am  not  acquainted  with  these  courts. 
23.  Yes.. 

25.  I  am  in  doubt  whether  it  has  been  beneficiaL 

28.  Yes. 

29.  I  do  not  think  there  is  any  advantage  in  doing  so. 
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^1  I  think  so  Return*  to  the 

^1.  1  tmnic  80.  ,.,_,.                 •           .•                        QuesUons  circu- 

33.  I  do  not  consider  it  would  be  prudent  to  give  a  bankrupt  any  previous  notice.  j^^^  ^^  Ih^  Com- 

36.  No.  missioners^ 

39.  I  think  it  proper.  Mr.  A.*  lines, 

40.  Yes. 
49.  Yes. 

52.  I  think  it  does. 

53.  Itwould  add  to  the  expense. 

62.  I  approve  of  the  principle  of  the  plan.     It  would,  I  think,  be  beneficial  to  creditors  to 
have  the  bankrupts  and  insolvents  examined  by  the  judges  of  such  a  court. 


Mr.  C.  THOMPSON,  Lombard-street. 

16.  I  think  the  law  presses  hard  upon  a  judgment  creditor,  in  not  allowing  him  to  question  Mr.  C  Thompson, 
the  validity  of  a  fiat. 

18.  Yes,  I  am  of  opinion  without  such  a  law  much  greater  difficulty  would  exist  in  obtain- 
ing payment  of  a  debt. 

19.  Yes,  I  am  of  opinion  that  the  knowledge  of  such  a  law  existing  is  an  inducement  to        , 
pay,  and  that  it  reframs  parties  from  incurring  debts. 

39.  That  such  law  should  exist,  but  may  be  amended ;  believing  it  a  common  practice  to 
concoct  small  debts  prior  to  bankruptcy,  for  the  express  purpose  of  securing  certificates  by 
number^  over  amount. 

40.  Yes,  I  do. 

41.  Yes ;  but  it  is  my  opinion,  in  nine  cases  out  of^  ten,  bankrupts  themselves  might  obtain 
their  certificates  with  much  greater  facility  t  ban  by  employing  others ;  but  where  such  is 
resorted  to,  a  scale  of  charges  would  relieve. 

43.  I  am  decidedly  averse  to  this  clause ;  but,  should  it  be  adopted,  I  am  of  opinion  that 
creditors  should  have  such  protection. 
46.  Most  decidedly. 

48.  That  no  certificate  should  be  granted  in  any  case  where  a  bankrupt  did  not  produce  a  * 
cash-book. 

49.  Yes,  I  do ;  but  always  believed  such  a  law  to  exist.  I  would  suggest  that  any  cre- 
ditor above  100/.,  under  a  bankruptcy,  should  have  access  to  a  bankrupt's  certificate,  firmly 
believing  they  are  sometimes  obtained  by  false  signatures^ 

50.  Under  a  fiat  of  bankruptcy. 

51.  52.  Yes,  I  do;  arising  only  from  the  heavy  expense  of  bankruptcy. 

53.  That  the  Commissioners  of  Bankruptcy  should  have  power  to  call  trustees  before 
them,  as  heretofore  they  had  atsignees,  under  the  old  Law  of  Bankruptcy. 

54.  I  am  of  opinion  it  would  be  better  to  require  a  regulated  per  centage  on  all  property 
passing  through  tne  courts,  which,  as  a^atter  of  course,  would  be  a  relief  to  small  estates. 

55.  Most  decidedly  out  of  each  estate,  or  it  would  cause  an  indifference  as  to  what  each 
estate  might  produce.  ^ 

56.  Most  decidedly  not. 

57.  Yes ;  and  would  strongly  recommend  all  fiats  issued  within  one  hundred  miles  to  be 
brought  to  London. 


Mr.  W.  B.  HUDSON.— Hatmarket. 


1,  2.  I  have  had  so  small  an  experience  in  the  Bankrupt  and  Insolvent  Debtors'  Courts,  Mr.W.  B.Hudson, 
that  I  am  not  qualified  to  answer  these  questions  seriatim, 

3.  I  have  been  an  assignee  of  a  small  estate,  and  a  creditor  of  a  large  estate,  under  the 
present  system,  in  the  Bankrupt  Court,  and  was  perfectly  satisfied  with  the  practice  of  the 
court 

5.  I  have  never  attended  the  Insolvent  Debtors'  Court.  The  published  accounts  of  the 
amount  of  the  cessio  bonorum  have  shown  such  a  small  sum,  compared  with  the  amount  of 
debts,  that  I  have  considered  the  loss  of  time,  and  the  trouble  it  would  give  me,  to  be  more 
valuable  than  any  dividend  I  was  likely  to  get.  In  my  experience,  and  according  to  the  pub- 
lished accounts,  the  persons  who  chiefly  go  through  that  court  are  not  persons  who  have  been 
in  respectable  business,  but  a  careless  class  of  persons  who  have  no  steady  pursuit  of  any  kind. 

12.  I  think  not;  but  some  honest  men  do,  to  give  equal  justice  to  all  their  creditors.  It  is 
mostly  considered  a  serious  injury  to  a  man  if  his  name  has  appeared  as  a  bankrupt. 

3  M 
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Returns  to  the  1 3.  I  do ;  but  I  think  this  is  already  often  done  by  what  is  called ''  a  compo^tion  ;**  the  creditors 

Questions  circu-      agreeing  to  take  a  certain  per  centage  on  their  debts,  after  a  valuation  of  the  debtor's  property. 

missioners.  14.  I  think  not.     I  think  many  insolvent  debtors  are  of  this  class^  who  get  ''whitewashed,^* 

according  to  the  common  phrase,  and  literally  live  on  the  public. 

15.  I  think  not;  it  would  be  an  encouragement  to  indolence  and  fraud. 

18, 19.  I  believe  it  has  great  effect.  The  remedies  provided  by  1  &  2  Vic.  are  too  for- 
midable for  a  creditor  to  take  for  a  small  debt  (say  20/.  to  50/.),  and  the  debtor  avails  himself 
of  that  check.  A  rich  man  who  should  pay  me  50/.  half  yearly,  under  a  trust,  disregards  the 
usual  applications  from  my  attorney,  though  he  attended  to  them  formerly.  I  think  that  law 
has  some  check  on  persons  getting  into  debt,  but  not  so  much  effect  as  in  making  them  pay. 

20,  21,  22.  I  am  decidedly  in  favour  of  Courts  of  Request    There  would  be  no  limit  to  the 
loss  of  dealers  in  the  necessaries  of  life  if  these  were  abolished,  and  the  lower  classes  would 
rey  upon  each  other  extensively.    The  power  of  imprisonment  is  important  to  their  efficiency. 
t  is  not  easy  to  evade  the  process  of  those  courts. 

23,  27.  I  have  been  for  some  time  a  commissioner  of  the  Court  of  Requests  for  Westminster, 
and  see  its  benefits ;  but  we  want,  in  accordance  with  some  late  Acts  of  Parliament,  a  power 
to  go  to  a  higher  sum  (say  10/.),  and  9l  presiding  barrister.  Two  hundred  and  forty  trades- 
men, of  all  grades,  are  not  a  proper  class  to  act  as  commissioners.  We  cannot  go  for  more 
than  5/.,  but  I  think  some  late  Acts  for  the  country  go  to  15/.  I  do  not  think,  on  the  whole, 
that  the  abolition  of  arrest  has  been  beneficial ;  but  my  experience  has  not  been  much  on  the 
subject  I  am  quite  satisfied  that  there  are  as  few  vindictive  creditors  as  injured  debtors ;  and 
some  middle-class  tradesmen  whom  I  have  consulted,  say  the  abolition  is  very  injurious. 

28.  It  is  essential.  ^ 

29,  30.  I  see  no  necessity  for  employing  the  Lord  Chancellor  to  issue  the  fiat ;  I  think  it 
would  be  equally  advantageous  if  that  were  done  by  the  commissioner,  and  perhaps  more  con- 
venient to  the  parties  interested. 

31.  I  think  not ;  in  matters  of  large  consideration  the  public  would  not  be  satisfied  without 
an  appeal. 

32.  It  would. 

33.  I  do  not  like  the  ex  parte  proceeding;  I  think  the  party  should  know  of  what  is 
intended ;  but  it  is  extremely  diflScult  to  adopt  such  rules  as  may  be  tendered  to  an  honest  man, 
without  giving  facilities  to  a  rogue  to  do  mischief. 

34.  35.  I  prefer  the  mode  suggested  in  the  question,  *'  that  upon  an  application  to  make  a 
party  a  bankrupt,  on  ex  parte  evidence  of  the  debt,  trading,  and  act  of  bankruptcy,  an  order 
should  be  made  to  show  cause  only ;  but  that,  upon  such  order,  the  messenger  should  take 
possession  of  the  trader^s  property,  and  keep  possession  until  the  order  was  made  absolute  or 
discharged ;  and  that,  unless  the  trader,  within  a  certain  time  mentioned  in  such  order, 
showed  sufficient  cause  to  the  contrary,  the  said  order,  after  proof  of  notice  thereof  to  die 
trader,  should  be  made  absolute,  and  the  party  advertised  a  bankrupt  forthwith."  It  might  be 
difficult  to  find  ground  for  such  an  affidavit  as  the  latter  part  of  the  question  involves.  The 
debtor's  charactei*  might,  in  general,  be  very  bad ;  and  if  the  debtor  s  situation  is  not  pub- 
lished in  the  Gazette  till  he  is  made  a  bankrupt,  by  defect  of  showing  cause  to  the  con- 
trary, I  do  not  think  he  would  have  reason  to  complain ;  and  in  the  event  of  this  plan  being 
made  law,  I  would  allow  no  action  afterwards  to  dispute  the  fiat 

39.  I  think  it  good. 

40.  I  do  not  think  this  would  be  sufficient ;  it  would  give  an  advantage  to  bad  men,  which 
they  do  not  deserve. 

41.  I  have  not 

43.  I  would  rather  have  the  law  as  it  now  is. 

44.  I  do ;  too  easy. 

45.  I  think  it  might  occasionally  be  so.  I  am  quite  satisfied  than  an  unfortunate  honest 
man  has  nothing  to  fear  from  his  creditors  in  obtaining  his  certificate  under  the  present  law, 

46.  Certainly  it  should. 

47.  In  cases  of  gross  frauds  the  certificate  should  be  withheld  altogether  with  or  without 
consent  of  the  creditors,  for  the  sake  of  the  public — and  I  think  it  would  be  well  for  the  com- 
missioner to  have  a  discretionary  power  to  suspend  it  for  a  time,  according  to  the  conduct  of 
the  bankrupt. 

49.  I  think  it  would — defining  the  longest  time.  I  believe  th««  is  now  in  the  Queen's 
Bench  a  prisoner  who  has  been  there  twenty-seven  years,  for  not  answering  a  question  put  to 
hira  by  the  commissioners. 

50.  I  think  that  the  affairs  of  a  bankrupt  are  best  managed  mider  a  fiat 

51.  I  do  not  think  they  are. 

52.  The  expense  of  a  fiat  is  a  very  great  objection,  and  the  privacy  which  a  trust-deed 
allows  is  much  in  its  favour. 

53.  I  think  not.  I  apprehend  that  trustees  are  already  amenable  to  the  law  for  any  mal- 
versation in  executing  their  trust,  and  any  further  coercion  would  go  far  to  destroy  such  trus- 
teeships. 
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54.  I  would  abolish  the  fees,  and  ha^e  a  regulated  per  ceatage  on  property  passing  through  Returns  to  the 

the  court.     It  might  be  said^  **  It  is  making  the  greater  pay  for  the  le^  iniquity."     I  think>  Questions  circu- 

bowever,  the  public  good  would  be  a  sufficient  cause.  ^*!*4  *^y  ^^®  ^°"" 

.rer    ^        ^     .  .    ^     -  missionefs. 

55.  Uut  of  a  joint  fund.  

56.  No ;  if  he  acts  in  conformity  to  the  law  that  should  be  his  protection,  though  the  issue  Hudson. 
may  be  adverse  to  his  expectations. 

57.  I  have  had  very  little  to  do  with  country  bankruptcies,  and  none  lately. 

60.  I  have  not  sufficient  experience  of  the  working  of  the  courts  to  give  advised  opinion  on 
the  plan  proposed  under  question  60,  but  I  see  no  objection  to  it.  The  proposal.  No.  4, 
would,  I  think,  render  the  Court  of  Review  unnecessary ;  the  appeal  provided  is  a  sufficient 
one. 

61.  I  think  they  might ;  but  where  large  interests  are  at  stake  I  doubt  whether  the  public 
will  be  satisfied  with  07ie  judge. 

I  beg  leave  to  say  that  the  foregoing  remarks  arise  out  of  my  experience  and  observation  as 
a  tradesman,  whose  business  is  chiefly  retail,  with  a  small  portion  of  wholesale.  I  have  there- 
fore had  little  to  do  with  what  are  called  mercantile  transactions  in  which  speculations,  accom- 
modation bills,  and  other  unsound  expedients  throw  inextricable  difficulties  in  the  way  of  fair 
dealing. 


Mr.  EDWARD  SWAINE.— Piccadilly. 

5.  We  (Swaine  and  Co.)  have  received  dividends  in  many  bankruptcies, — rarely  ever  from  Mr.  Edwd.  Swaine. 
the  Insolvent  Debtors'  Court. 

13.  Yes;  provided  the  *' voluntary  process"  were  connected  with  sufficient  legal  security 
against  wrong  to  creditors. 

14.  If  just  for  a  trader, — just  for  a  non-trader.  In  either  case,  debtors  should  be  subject  to 
such  scrutiny  as  should  preclude  retention  of  bona  honestly,  and  make  it  felonious ;  but  all 
false  pleas  are  bad. 

15.  Answer  as  13  and  14,  and  further,  if  debtor  no  property,  such  measure  would  not  take 
anything  from  creditors,  while,  on  the  other  hand,  if  he  had  any,  such  measure  might  prevent 
its  utter  waste,  and  lead  to  its  timely  division  amongst  them. 

16.  No  creditor  should  have  power  to  imprison  as  for  debt. 

18.  Yes;  but  this  no  proof  that  the  law  is  not  absurd,  that  imprisons  simply  as  for  debt. 
Put  men  in  prison  for  catching  cold,  and  no  doubt  it  would  make  them  careful ;  but  the  law 
would  be  absurd  (unft),  oppressive  and  seductive — so  imprisonment  for  debt  is  ^nft — ^to  owe 
money  simply  being  no  crime  ;  and  oppressive,  as  it  may  fall  on  the  innocent,  and  seductive, 
as  it  may  expose  the  guiltless  to  strong  temptation  to  commit  some  wrong  in  order  to 
escape  it. 

19.  If  the  question  mean — Has  the  fear  of  that  law  an  influence  which  would  certainly  be 
wanting  if  there  were  no  such  law  ? — I  answer.  No ;  for,  although  there  were  no  such  law,  '     • 
there  might,  I  think,  be  a  law  that  would  be  as  efficacious  in  urging  to  pay,  and  in  restraining 
extravagance.     See  answer  to  23. 

21.  If  a  man  has  money  or  goods,  why  should  any  court  imprison  ?  if  he  has  not,  why  im- 
prison ?  Would  not  all  good  ends  be  answered,  if  the  judgment  of  the  Court  continued  to  be 
effectual  until  debt  paid,  so  that  the  creditor  should  have  a  right  to  his  debt  at  any  time  on 
improvement  of  debtor's  means  ? 

22.  No,  I  was  not ;  but  why  am/  useless  courts? 

23.  Far  better.  It  was  something  of  this  sort  that  I  had  in  view  in  saying,  impiisonment 
as  for  debt  is  bad,  and  referring  to  "  o  law," — above,  19. 

24.  It  seems  surely  most  reasonable — most  just  (and  '^  honesty  is  the  best  policy  "),  that 
the  onus  should  lie  on  creditor 

25.  I  think  we  (Swaine  and  Co.)  are  more  cautious  who  we  trust,  perhaps,  than  formerly; 
but  this  may  not  prove  benefit  to  debtor  or  creditor.  It  can  hardly  be  beneficial  to  a  com- 
munity that  social  distrust  grow  out  of  defect  of  law,  t.  e.,  want  of  remedy  at  law. 

26.  Experience  here  not  much  guide ;  yet  I  incline  to  think  it  has,  if  only  for  the  diminished 
hardness  upon  the  really  unfortunate,  and  greater  latitude  afforded  to  him. 

27.  As  nnanufacturers  and  suppliers  of  whips  to  retail  dealers  {saddlers)  in  almost  every  im- 
portant town  in  Great  Britain  and  Ireland,  and  to  merchants  and  others. 

89.  That  it  is  anomalous : — supposing  creditors  to  have  a  rifi^ht  to  affirm,  and  to  affirm 
effectively,  a  want  of  conformity  to  the  statutes  when  there  has  been  no  such  want;  for  the 
statutes  may  have  been  complied  with,  yet  the  fact  be  virtually  denied  by  the  mere  non-con- 
sent  of  creditors  to  affirm  the  fact. 

40.  Certainly  not ;  and,  in  point  of  fact,  when  consent  is  withheld,  it  is  usually  on  the 
ground  of  something  done  by  the  ARhtar  previous  to  the  bankruptcy,  so  the  certificate  may  be 
withheld  on  other  grounds  than  the  law  justifies  the  withholding  upon. 

41.  My  experience  is  small  on  this  head ;  but,  so  far  as  it  goes,  I  havie  found  the  expense 
alluded  to  occasioned. 
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Returns  to  the  42.  Abolition  of  the  necessitating  law,  or  liability  of  the  estate,  f .  e.,  of  the  creditors  to  the 

Questions  circu*      expense  of  procuring,  or  seeking  to  procure  it,  (the  certificate)  for  the  bankrupt  by  ageney. 

lated  by  the  Com* .       43^  Yes ;  if  no  dteration  in  the  law  can  be  devised  providing  better,  in  the  firti  instance, 

missioners.  against  fraudulency  than  the  present  laws. 

Mr.  Edwd.  Svraine*  44.  Not  if  the  hearing  could  be  had  at  a  small  expense  out  of  a  general  fund,  and  the  cre- 
ditor be  empowered  to  employ  an  agent  To  require  j^ersona/  attendance  of  a  demurring 
creditor  would,  in  some  cases,  be  tantamount  to  rejecting  his  demurrer,  though  just. 

45.  An  honest  objector  should  take  the  chance  of  this ;  at  any  rate,  better  an  honest  objec- 
tion sometimes  fait,  than  the  present  power  of  creditors  to  indulge  spite  or  passion  continue. 

46.  The  certificate  being  worded  accordingly,  of  course.  Wliere  fraudulent  disposal  of  pro- 
perty is  provable,  surely  the  fact  might  be  justly  considered;  but  if  law  not  very  explicit, 
inquisition  might  proceed  unduly. 

,v   48.  Only  generally,  as  implied  above. 

49,  Certainly ;  there  must  be  defect  of  law  when  the  guilty  go  unpunished. 


Mr.  HENRY  SMYTH.— Trinity  Square. 

Mr  Henrv  Smvth  ^'  '  ^^'^sider  the  jurisdiction  of  the  Bankrupt  and  Insolvent  Debtors'  Courts  should  be 
distinct,  as  at  present — for  this  reason — ^the  bankrupts  being  the  superior  Court,  and  the  cre- 
ditors having  the  power  of  suing  out  a  fiat  of  bankruptcy  against  the  debtor  after  he  has  passed 
the  Insolvent  Court,  is  a  strong  preventative  of  fraud. 

2.  I  do  not  think  the  estates  could  be  advantageously  admin^tered  under  the  same  system 
of  law  as  at  present  exists,  as  far  as  I  understand  it. 

3.  I  would  submit  the  propriety  of  the  insolvent's  assignee  being  compelled  to  give  an 
account  of  moneys  collected,  and  pay  it  into  court  monthly,  which  should  be  open  to  all 
creditors'  inspection  ;  and,  in  case  of  neglect,  the  Insolvent  Court  commissioner  should  have 
the  power  of  summoning  the  assignees,  which  summons  not  being  complied  with,  the  com- 
missioners should  have  the  power  of  committing  the  assignee  to  prison  till  the  account  was 
furnished ;  and  in  case  of  commissioner's  neglect,  upon  affidavit  of  any  creditor,  said  com- 
missioner be  called  to  account  before  a  superior  Court. 

4.  I  am  not  particularly  acquainted  with  it. 

5.  I  never  knew  one  case  where  a  better  dividend  could  have  been  got  by  making  the 
party  a  bankrupt. 

6.  I  have  known  of  one  case  in  bankruptcy  that  would  have  paid  4^-.  in  the  pound  in  the 
Insolvent  Court,  but  did  not  pay  the  expenses  in  the  Bankrupts  Court ;  and  another  that 
paid  9^.  in  the  pound  in  the  Bankrupts  Court,  which  would  have  paid  \2».  in  the  pound  in 
the  Insolvents  Court ;  difference,  the  expenses. 

7.  I  have  known  six  or  eight  cases  where  the  property  has  been  diminished,  in  the  time 
mentioned,  to  the  injury  of  a  dividend. 

8.  I  have  not  in  any  case. 

10«  I  think  it  best  to  examine  a  trader  as  to  his  act  of  bankrupty  before  adjudication. 

1 1 .  The  act  not  known. 

12.  Traders  do  become  bankrupts,  I  believe,  sometimes  by  their  own  consent,  but  not 
generally.       ' 

13.  I  think  it  is  desirable  that  the  law  should  allow  the  property  of  a  person,  who  is  unable 
to  pay  his  debts  in  full,  to  be  divided  rateably  amongst  his  creditors  by  voluntary  process  on 
part  of  the  debtor,. under  the  insolvent  debtors'  laws,  out  not  under  the  bankrupt  laws;  but  a 
friendly  fiat  does  allow  it  even  now,  yet  unknown  to  the  commissioners. 

14.  I  do  not  think  the  law  ought  to  allow  any  such  benefit;  it  is,  in  fact,  opening  a  w^y 
for  fraud  in  many  cases. 

15.  Same. 

16.  When  all  the  goods,  &c.,  &c.,  are  taken  by  a  judgment  creditor  under  process  of  this 
kind,  I  think  the  person  of  the  debtor  ought  not  to  be  taken,  except  in  cases  of  strongly  sus- 
pected fraud,  or  the  debtor  being  about  to  abscond. 

1 7.  Except  in  cases  of  fraud  or  the  debtor  being  about  to  abscond.  Imprisonment  is,  in 
almost  all  cases,  dLpecuniai-y  injury  to  the  creditor,  and  both  pecuniary  and  moral  injury  to 
the  debtor. 

18.  I  think  the  law,  as  it  now  stands,  relative  to  imprisonment  for  debt,  is  an  inducement 
for  an  unprincipled  trader  to  get  into  debt — getting  rid  of  the  liabiKty  to  pay  being  so  very 

•  easy,  except  as  regards  future  property.     See  certain  cases  in  Perry's  Bankrupt  Registry 

Office,  Cornhill,  where  the  debtor  has  passed  the  Insolvent  Court,  about  every  two  years  for 
eight  or  ten  years  past 

19.  I  think  the  knowledge  and  fear  of  imprisonment  has  the  efTect  (especially  before  a 
trader  has  ever  been  to  prison)  in  many  cases  to  make  a  man  do  the  utmost  he  can  to  pay 
his  debts,  and  also  to  refrain  from  incurring  debt  which  he  knows  he  cannot  pay. 
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20.  I  am  not  much  acquainted  with  Courts  of  Request,  but  think  they  should  not  be  Returns  to  (he 

abolished.  ?l'*!*i!'"i'''^'" 

iated  by  the  Com'* 

21.  In  many  of  these  cases>  where  persons  are  well  able,  they  never  would  pay,  but  for  missioners. 

fear  of  imprisonment.  ,,    ^ ■       ^, 

'^  Mr.  Henry  Smyth* 

22.  I  am  not  acquainted  with  it. 

23.  It  would  in  my  opinion  be  much  better  for  a  judgment  creditor  to  have  the  power  of 
bringing  the  debtor  before  a  proper  tribunal  for  examination  as  to  his  property,  and,  in  case 
of  answers  not  being  satisfactory,  the  Court  should  have  the  power  of  committing  the  debtor 
to  prison ;  a  process  of  this  kind  would  be  dreaded  by  an  unprincipled  trader. 

24.  I  think  it  would  be  advantageous  to  the  creditor  to  allow  him  to  petition,  if  he  pleased, 
as  well  as  the  debtor ;  and,  in  cases  of  clearly  proved  fraud,  the  Court  should  have  the  power 
of  criminal  commitment. 

25.  I  believe  abolition  of  arrest  on  mesne  process  has  been  beneficial  to  creditors. 

26.  I  think  it  has  been  beneficial  to  debtors — ^the  demand  being'  satisfied,  or  arranged,  before 
judgment  obtained,  which  could  not  be  done  if  in  prison,  in  many  cases. 

27.  On  general  dealings  and  business  of  any  kind. 

28.  As  regards  property  (or  what  the  Court  might  consider  ought  to  be),  to  be  given  up 
to  the  Court  for  the  benefit  of  the  estate,  I  think  the  commissioner  should  have  the  power  to 
repress  contempts  of  court,  by  fine  or  imprisonment,  against  both  debtor  and  creditor. 

29.  I  think  the  present  plan  of  requiring  the  Lord  Chancellor's  signature  to  the  fiat  should 
continue — being  much  more  likely  to  be  abused  by  an  inferior  Court. 

30  and  31.  The  commissioner  before  whom  a  case  of  bankruptcy  is  brought  should  first 
of  all  examine  both  petitioning  q^editor  and  bankrupt  as  to  the  act  of  bankruptcy,  and  should 
be  required  to  make  a  return  to  the  Lord  Chancellor  of  its  correctness;  and  in  case  of 
bankruptcy  not  being  correct,  the  creditor  should  be  fined  the  full  amount  of  his  bond,  which, 
after  paying  the  expenses,  should  be  paid  over  to  the  bankrupt,  or  to  the  assignees  of  a  former 
insolvency,  as  it  may  so  happen  that  a  debtor  may  pass  the  Insolvent  Court,  and  have  assignees 
appointed  who  may  be  just  on  the  point  of  declaring  a  dividend  when  a  dissatisfied  and  un- 
principled creditor  may  cause  a  fiat  of  bankruptcy  to  be  issued  against  said  insolvent  (even 
after  the  expiration  of  two  calendar  months,  as  the  law  states,)  from  tlie  date  of  filing  his 
petition  in  Insolvent  Court,  and  which  the  attorney  may  well  know  to  be  the  case,  the  estate 
may  in  consequence  be  wholly  absorbed  in  the  expenses  of  the  proceeding,  when  otherwise  it 
would  have  paid  a  good  dividend,  but  the  commission  proceeds,  as  matter  of  course,  and 
creditors  have  no  means  of  stopping  it,  except  by  petition  ta  the  Lord  Chancellor,  which  is 
idmost  as  expensive  as  proceeding  with  the  fiat.  The  commissioner  should  be  under  a  bond 
to  the  Lord  Chancellor,  in  the  sum  of  200/.  in  every  case,  to  examine  thoroughly  into  the  act 
of  bankruptcy  before  proceeding  further.  The  solicitor  should  also  be  under  a  bond  to  the 
same  amount,  together  with  the  petitioning  creditor;  the  whole  of  which,  in  cases  of  proved 
negUgence,  should  be  paid  over  to  the  bankrupt,  or  his  former  estate,  on  the  evidence  of  two 
creditors,  by  a  summons,  before  the  Lord  Chancellor ;  and  in  case  of  neghgence  being 
proved  against  the  commissioner,  he  should  also  be  removed  ;  and  in  case  of  proving  the 
attorney's  previous  knowledge  of  the  circumstances,  as  well  as  fined,  should  be  struck  off  the 
rolls. 

33.  I  think  the  present  proceedings  to  make  a  trader  a  bankrupt  are  good,  and  would  not 
desire  a  chapge,  except  as  stated  in  query  30  and  31. 

35.  In  this  respect  I  would  prefer  the  law  remaining  as  it  is. 

39.  In  this  respect  I  do  not  think  any  change  requisite. 

40.  I  think  the  certificate,  by  the  judge  or  commissioner,  should  depend  upon  the  majority 
of  creditors  in  amount,  as  at  present. 

41.  In  many  cases  I  believe  obtaining  consent  from  creditors  does  entaQ  considerable 
expense  on  debtors  or  the  bankrupt. 

44.  I  think,  in  many  cases,  the  supineness  of  creditors  would  make  obtaining  the  certificate 
very  easy,  by  the  commissioner  certifying,  and  the  creditors  not  attending. 

45.  It  would  be  likely  to  happen  from  the  diificuhy  an  arbitrary  creditor  would  have  in 
establishing  his  case  against  the  opposing  efforts  of  the  rest  of  the  bankrupt's  creditors 

46.  In  my  opinion  the  conduct  of  the  bankrupt  in  contracting  .debts,  &c.,  before  bank- 
ruptcy, should  form  part  of  the  consideration  in  granting -the  certificate. 

47'  In  all  cases  of  proved  fraudulent  transactions  the  certificate  ought  to  be  withheld. 

49.  For  gross  misconduct  and  proved  fraud,  the  commissioner  ought  to  have  power  to 
punish  the  bankrupt  by  imprisonment,  as  a  felon,  for  various  terms  according  to  the  magni- 
tude of  the  offence. 

50.  I  think  a  trust-deed  is  generally  most  advantageous  to  creditors. 

51.  I  do  believe  that  trust-deeds  and  compromises  are  much  more  frequent  than  they  were  % 
ten  years  ago,  on  account  of  the  great  expense  of  fiats  of  bankruptcy. 

52.  In  almost  all  cases  it  is  on  account  of  the  expense  of  fiats  of  bankruptcy. 

53.  The  Court  of  Bankruptcy  ought  never  to  have  any  power  over  trustees  under  &M.ch  deeds> 
the  expense  would  oflen  be  equal  to  the  whole  proceeds  from  the  estate. 
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Retarns  to  the  54.  The  fees  of  the  Court  ought  to  be  lessened ;  a  per  centage  on  some  large  estates  would 

i^ti!fih^h^^p^'      be  considered  more  expensive  than  at  present,  and  many  small  estates  would  not  produce 
miMiunew.^        "  'anythmg  scarcely;  but  this  ouery  requires  much  consideration  before  altered,  on  account  of 

— 1  the  great  variety  of  cases  :  I  thmk,  however,  lessening  the  fees  would  be  the  b^t  plan. 

Mr.  Henry  Smyth.       55.  The  official  assignee  ought  to  be  paid  out  of  each  estate,  whether  there  be  funds  or 
not,  and  the  deficiency  should  be  made  up  by  the  petitioning  creditor. 

56.  I  consider  the  official  assignee  ought  not  to  be  liable  to  any  action  at  law  for  duties 
imposed  upon  him. 

60.  I  do  not  think  the  bankrupt  and  Insolvent  Court  business  could  be  advantageously 
conducted  in  one  court.  The  best  way,  in  my  opinion,  would  be  to  reduce  the  expenses  in 
the  Bankrupt  Court,  and  require  the  commissioner  to  proceed  as  mentioned  in  30th  and 
31st  queries.  In  the  Insolvent  Court  the  business  should  be  conducted  as  in  the  Bankrupt 
Court,  by  separate  commissioners  sitting  at  the  same  time:  remove  entirely  all  the  barristers 
from  that  court,  and  do  aiyay  with  the  present  accommodation  seats,  which  are  now  very 
convenient  for  idlers  and  swindlers  to  lounge  upon  and  over-awe  and  insult  opposing  creditors, 
the  court  would  then  have  less  the  appearance  of  a  criminal  court  than  at  present,  and  I 
think  the  business  would  be  much  better  done  than  it  is  now. 


Mr.  J.  C.  Peache. 


Mr.  J.  C.  PEACHE,  Belvidere  Road,  Lambeth. 

1.  I  think  it  would  be  advantageous  if  one  court  was  established,  as  a  better  check  ujwn 
fraudulent  debtors,  by  there  being  only  one  court  to  pass  through. 

2.  I  should  think  as  well. 

3.  My  opinion  is  for  a  Court  of  Bankruptcy,  as  being  more  decisive  and  final  than  the 
.Insolvent  Court,  and  better  protection  to  the  creditor  or  trader. 

4.  I  have  not. 

5.  I  know  of  none  of  individual  experience,  but  I  have  no  doubt  many  compromises  take 
place  in  the  Insolvent  Court  (without  meaning  any  disrespect)  to  the  injury  of  debtors, 
which  could  not  take  place  under  a  bankruptcy,  and  perhaps  I  ought  to  add,  not  through  the 
fault  of  the  court,  but  from  the  idea  entertained  by  men  of  business  of  the  waste  of  time  in 
getting  redress  of  fraudulent  debtors  in  the  Insolvent  Court. 

6.  I  know  of  none  of  my  own  loss,  perhaps,  but  I  cannot  help  repeating  my  impression, 
that  a  Bankrupt  Court  is  more  efficient  and  protecting  to  a  creditor  than  the  Insolvent  Court. 

7.  I  have  none,  of  my  own  knowledge,  but  my  impression  is,  that  few  go  to  the  Insolvent 
Court  till  they  have  spent  or  made  away  with  their  property — very  few  insolvent  estates  yield 
any  dividend. 

8.  I  know  of  none  but  advancing  an  opinion,  as  above,  that  many  preferences  take  place  of 
some  creditors  to  the  prejudice  of  others. 

9.  I  do  not. 

10.  I  think  if  the  making  a  man  a  bankrupt  was  allowed  to  himself  as  well  as  to  his 
creditor,  it  would  prevent  many  severe  losses  to  creditors,  as  debtors  usually  wait  the  proceed- 
ings of  creditors;  and  if  a  debtor  was  allowed  to  take  proceedings  to  make  himselCa  bankrupt 
promptly y  it  would  no  doubt  save  many  losses  to  estates  and  waste  of  them. 

12.  I  think  this* depends  on  circumstances;  but,  generally  speaking  I  think  n(»ie,  where 
the  debtor  is  honest,  but  contrary,  where  the  debtor  is  unjust. 

13.  I  should  deem  this  a  very  salutary  reform — ^not  only  as  regards  the  honest  debtor,  who 
would  be  protected  from  leeal  proceedings  and  waste  of  his  property,  but  because  it 
would  place  a  power  in  crecutors,  and  be  a  ready  means  of  protection  from  the  fraudulent 
debtor. 

14.  I  should  think  not,  decidedly. 

15.  I  should  think  not,  and  ought  to  be  prevented. 

16.  I  think  the  abolition  of  arrest  to  be  very  unjust  and  affording  means  of  gross  preference 
being  given  by  fraudulent  debtors,  yet  I  think  the  creditor  should  have  the  power  on  the  debtor ; 
I  mean  this  to  imply,  where  a  creditor  has  got  a  dishonest  debtor  to  deal  with. 

17.  I  think  it  is  proper  the  creditor  should  have  the  power  of  imprisoning  his  debtor — as  I 
think  no  creditor  would  imprison  an  honest  debtor,  but  would  take  extreme  proceedings 
against  the  dishonest  one. 

18.  I  have  no  doubt  of  it. 

19.  I  think  the  knowledge  of  the  power  of  the  creditor  to  imprison  his  debtor,  is  a  salu- 
tary preventative  to  men  getting  into  debt. 

20.  I  deem  the  Court  of  Requests  to  be  a  very  admirable  institution,  and  I  would  extend 
rather  than  abolish  it. 

21.  I  think  not. 

22.  I  am  not  aware  of  it,  but  it  may  arise  from  the  poverty  of  persons  summoned,  as  I  be- 
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liete  the  practice  of  the  Court  is  confined  to  the  recovery  of  small  debts  from  the  poorer  Returns  to  the 
classes.  Queirtions  eiien- 

23.  As  I  consider  this  proceeding  would  have  to  be  resorted  to  against  the  dishonest  debtor^  missioners. 
I  think  it  would.  

24.  I  think  it  would  be  more  to  the  advantage  of  the  creditor  that  the  debtor  should  have  to  ^^*  ''•  ^*  ^^^^^' 
prove  his  right  to  be  liberated. 

25.  26.  I  think  -the  abolition  of  arrest  has  been  anything  but  beneficial  to  the  creditor,  and 
decidedly  contrary,  to  the  dishonest  debtor^ 

27.  I  form  this  opinion  from  my  observation — ^not  from  actual  dealings  or  business.  As  the 
law  is,  I  would  refrain  taking  proceedings  for  recovery  of  debt  till  the  last  extremity. 

28.  I  deem  this  a  very  wholesome  discretion  left  to  the  judge  or  commissioner  (if  absolute), 
but,  I  think,  with  right  of  appeal. 

29.  I  can  see  no  advantage  to  the  public  in  the  authority  of  the  Lord  Chancellor  being 
required. 

30.  I  think  it  could  be  done  as  well  before  the  commissioners — especially  if  expense  of  fees 
is  avoided  thereby. 

31.  I  think  it  would  be  well  to  have  the  power  of  appeal  from  one  commissioner  to  two  or 
more. 

32.  I  think  this  should  depend  on  the  merit  of  the  appeal,  at  the  discretion  of  the  com- 
missioners. 

33.  I  think  the  creditor  should  possess  this  summary  power. 

34.  I  think  this  would  only  tend  to  delay  and  fraud  on  the  part  of  dishonest  debtors,  aiid 
expense  to  creditors,  as  also  a  waste  of  property  of  the  honest  debtor ;  I  prefer  the  smumary 
power. 

35.  36.  I  think  a  Umited  period  should  be  fixed. 

39.  I  think  it  should  continue. 

40.  I  do. 

41.  No  more  than  needful,  perhaps. 

42.  None — except  by  abolishing  fees  of  court,  if  any. 

43.  I  think  this  would  lead  to  waste  of  time,  and  perhaps  expense  to  the  creditor,  and  I 
'tbinknhe  bankrupt  should  have  all  the  trouble  of  gaining  his  certificate. 

44.  I  think  this  would  lead  to  much  disappointment  of  creditors,  and  make  it  an.  easy  thing 
for  a  dishonest  bankrupt  to  obtain  his  certificate. 

45.  I  think  it  would. 

46.  Certainly ;  and  as  the  obtaining  the  certificate,  as  the  law  is,  hangs  upon  this  consider- 
ation, I  think  it  should  not  be  altered. 

47.  I  think  generally ;  certainly  not  till  after  audit 

48.  I  have  none. 

49.  I  think  so,  certainly. 

50.  A  trust-deed  may  be  desirable  sometimes,  especially  when  unanimity  prevails  amon^ 
the  creditors;  but,  generally,  a  bankruptcy  is  preferable. 

51.  52.  I  think  trust-deeds  may  be  resorted  to  on  accoimt  of  the  expense  of  a  bankruptcy  in 
small  estates. 

53.  I  think  it  would  be  well  if  upon  petition  or  application  of  one  or  more  creditors,  that 
the  Court  should  have  the  power  over  trust  deeds.  ^ 

54.  I  think  a  per  centage  rate  would  be  best. 

55.  I  think  by  an  ad  valorem  remuneration  out  of  the  estate. 

56.  Certainly  not — ^unless  for  negligence  or  injustice. 

57.  I  have  none. 

60.  I  approve  of  the  plan  of  forming  one  court,  as  I  thitik  it  Would  facilitate  business,  and 
save  expense  to  creditors. 

61,  62.  I  can  form  no  opinion. 
63.  I  have  none. 


A  LONDON  COAL  MERCHANT. 

L  My  opinion  is,  that  one  court  would  be  better ;  provided  it  secured  all  the  advantages  of  ^  London  Coal 
the  Bankrupt  Court,  and  excluded  the  defects  of  the  Insolvent  system.  Merchant. 

2.  I  think  so.    The  largeness  or  smallness  of  an  estate  need  make  no  difference  in  the  man- 
ner of  dividing  it — one  common  principle  of  justice  being  applicable  to  all. 

3.  The  Court  of  Bankruptcy  is  to  be  preferred;  it  is  not  so  degrading  as  the  Insolvent 
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Questions  circu- 
lated by  the  Com- 
mbsioners. 

A  London  Coal 
Merchant. 


G)urt,  on  account  of  the  mal-practices  to  which  dishonest  men  resort  in  fabricating  false  or 
invented  balance  sheets. 

4.  No  particular  knowledge — only  that  several  of  my  customers  have  taken  the  benefit  of 
the  Act,  and  I  never  had  a  farthing  dindend. 

5.  I  have  often  assumed  this,  but  cannot  prove  it 

6.  None. 

7.  I  cannot  point  to  any  fact  in  proof  of  this ;  at  the  same  time,  unless  the  public  ear  is 
abused,  such  practices  are  not  rare. 

8.  No. 

9.  I  am  unable  to  give  an  opinion  upon  this. 

10.  I  think  such  an  examination  should  take  place  before  adjudication. 

11.  I  have  not  noticed  the  results. 
,  ]  2.  Generally  not. 

13.  I  see  no  objection  to  such  a  voluntary  process. 

14.  I  think  not. 

15.  Such  a  facility  is,  without  doubt,  dangerous,  and  ought  not  to  be  easily  granted. 

16.  If  I  understand  the  drift  and  meaning  of  this  paragraph,  I  think  the  person  of  the 
debtor  should  not  be  taken,  unless  some  particular  and  extraordinary  cause  required  it. 

17.  Nothing  could  be  got,  that  I  see,  but  groans  and  misery :  and  what  good  will  they  do 
to  a  creditor  7 

18.  It  can  scarcely  be  doubted  that  apprehensions  of  imprisonment  have  considerable  effect 

19.  There  can  scarcely  be  a  doubt  of  it 

^  20.  Very  little  acquainted  with  them,  but  conceive  'they  are  serviceable  for  the  summaiy 
adjustment  of  very  small  debts. 

21.  In  some  cases  they  would;  but  in  many  others,  and  perhaps  the  majority,  they  would 
not 

22.  I  am  not. 

23.  I  think  every  reasonable  measure  ought  to  be  adopted  in  this,  and  in  all  similar  cases, 
for  ascertaining  the  amount  of  property  belonging  to  a  debtor,  and  the  place  where  it  is  depo% 
sited. 

24.  I  think  this  belongs  to  the  creditor. 

25.  I  am  unable  to  judge  of  that. 

26.  The  last  answer  applies  to  this. 

27.  I  am  a  coal  merchant. 

28.  As  the  judges  in  the  Court  of  Bankruptcy  are  selected  on  account  of  their  known  ability 
and  uprightness,  I  think  their  powers  ought  not  to  be  restricted  in  the  enforcement  of  order. 

29.  The  application  to  the  Lord  Chancellor  might,  I  imagine,  be  safely  dispensed  with. 

30.  y  an  application  merely  to  the  judgejor  commissioner  would  save  time  and  expense,  I 
think  it  would  be  preferable. 

31.  I  do— provided  always,  that  the  said  judge  or  commissioner  be  sufficiently  respectable 
with  regard  to  moral  and  intellectual  acquirements. 

32.  Such  security  should,  I  think,  be  given. 

33.  It  appears  to  me  that  this  sudden  method  of  making  a  bankrupt  is  capable  of  being 
amended,  and  that  some  intimation  ought  to  be  given  to  the  embarrassed  man  before  decisive 
steps  are  taken. 

34.  The  trader  should  have  opportunity,  I  will  not  say  to  dispute  factiously  concerning  his 
affairs,  but  to  discuss  them,  seriatim,  with  the  view,  if  the  thing  be  possible,  of  averting  the 
coming  catastrophe.  The  remedial  alteration  proposed  in  the  paragraph  numbered  34,  seems 
to  meet  the  case,  in  my  judgment. 

35.  That  it  is  an  inconvenient  and  ineligible  state,  and  ought  to  be  altered  by  some  such 
enactment  as  is  referred  to  in  the  previous  paragraph. 

36.  The  answer,  or  appeal,  should  certainly  have  a  limit,  in  regard  to  time. 

37.  I  am  not  sufficiently  acquainted  with  the  Act  referred  to,  to  answer  this. 

38.  My  ignorance  of  legal  reading  renders  me  incapable  of  a  reply. 

39.  That  it  is  proper,  inasmuch  as,  in  a  trading  sense,  no  persons  are  likely  to  form  a  better 
judgment  on  a  set  of  accounts  and  of  the  moral  conduct  of  the  debtor,  than  those  to  whom 
moneys  are  due  on  account  of  previous  trading  transactions. 

40.  If  the  consent  of  three-fourths,  or  any  other  majority  of  the  creditors  be  obtained,  I  do 
not  see,  unless  in  some  unusual  case,  that  the  judge  can,  in  reference  to  fact,  have  a  better 
guide. 

41.  I  have  not  heard  that  it  did. 
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42.  Only  that  the  utmost  simplicity  and  brevity  should  be  practised  in  all  deeds,  papers.  Returns  to  the 
and  instruments  employed,  so  far  as  is  consistent  with  safety.  Questions  circu- 

43.  I  think  it  is  not  advbable  to  lodge  any  great  or  overbearing  power  in  the  hands  of  any  niissioners.^ 

individual  creditor :  the  act  of  an  entire  body  of  creditors  appears  to  me  most  salutary  and  

proper.  •  A  London  Coal 

44.  I  think  not.  Creditors  are  seldom  supine ;  if  they  are,  let  them  abide  the  consequence, 
and  the  bankrupt  receive  the  benefit. 

45.  Such  a  thing  is,  perhaps,  possible ;  but  such  an  "  injured  creditor"  would  surely  be 
•  helped  by  the  vigilance,  learning,  talents  and  integrity  of  the  judge. 

46.  I  think  so.  In  fact,  the  manner  of  contracting  these  debts  must  influence  the  creditors 
in  granting  or  withholding  the  certificate. 

47.  I  should  think  the  certiftcate  should  not  be  withheld,  unlers  any  unexpected  cause  of 
suspicion  arose  as  to  the  bankrupt's  conduct. 

48.  None. 

49.  I  am  afraid  of  answering  that, 

50.  A  trust-deed  is  the  least  expensive. 

51.  No  doubt  they  are.  The  reasons  are,  that  they  cost  less  ;  that,  if  properly  managed, 
they  are  more  rapidly  executed ;  and  that  they  are  less  public,  and  therefore  less  fatal  to  the 
bankrupt's  reputation. 

52.  That  is  just  answered. 

53.  If  the  power  here  referred  to  would  give  pubUcity  to  the  trust-deed,  I  think  it  should 
not  be  granted  to  the  Court  of  Bankruptcy,  because  that  would  destroy  the  desired  privacy  of 
the  deed.  In  any  other  case  such  power  would  not  be  amiss;  but  I  cannot  invent  '^provi- 
sions." 

54.  I  would  abolish  all  fees,  and  every  fee,  excepting  those  which  are  absolutely  necessary. 
The  very  name  of  a  Bankruptcy  Court  seems  to  demand  this.  The  per  centage  plan  seems 
reasonable,  because  equable. 

55.  Out  of  either — so  long  as  they  are  paid  at  all. 

56.  Only  in  cases  of  obvious  impropriety  and  negligence. 

57.  No ;  my  business  lies  within  five  miles  of  Hyde  Park  Corner. 

58.  Nil. 

59.  Nil.  ^ 

60.  Without  pretending  to  the  least  legal  knowledge,  I  think  that  some  such  concentration 
of  the  administration  of  bankruptcy  and  insolvent  law  might  be  serviceable  and  advantageous. 
Of  the  propriety  of  the  particular  observances  proposed  on  the  other  side,  I  do  not  offer  an 
opinion. 

62.  As  a  London  inhabitant  I  agree  to  this ;  but  I  do  not  speak  from  experience,  having 
had  none,  for  the  reason  before  assigned  in  my  answer  to  57. 

63.  I  can  devise  nothing  better. 


Mr.  THOMAS  DALTON,  Solicitor.— Cardiff. 

1.  I  think  there  should  be  distinct  courts,  as  it  would  be  almost  impossible,  in  my  opinion^  Mr.  Thos  Dalton. 
to  have  circuit  courts  held  with  sufficient  certainty  for  country  proceedings  in  bankruptcy — 

Few  fiats  are  issued — and  the  estates  would,  in  many  cases,  be  more  satisfactorily  administered 
by  local  commissioners  than  by  an  itinerant  court. 

2.  The  times  for  holding  courts  or  circuits  being  necessarily  previously  advertised,  a  com- 
missioner could  not,  I  think,  devote  sufficient  time  for  the  examination  of  the  bankrupt  and 
witnesses : — Such  examinations  have,  in  some  cases,  lasted  several  days — ^the  consequence 
would  be  repeated  adjournments— creating  greater  delay  than  many  cases  would  admit  of. 

3.  A  Bankruptcy  Court  or  jurisdiction  for  large  estates,  as  more  likely  to  involve  serious 
points  for  inquiry — Insolvent  Court  in  small  cases. 

4.  I  generally  attend  the  commissioners  at  their  several  courts  in  this  county,  and  for  about 
ten  years  practised  in  the  court. 

5.  I  know  of  few  dividends  made  under  the  Insolvent  Act.  I  know  of  no  case  where,  if  a 
large  dividend  could  be  realized  under  that  Act,  any  dividend  could  have  been  declared  had 
the  party  been  made  bankrupt. 

6.  No. 

7.  No. 

8.  No. 

9.  No. 

10.  After  adjudication,  in  confirmation  thereof  only. 

11.  So  few  bankruptcies  occur  in  my  neighbourhood,  that  I  can  form  no  opinion  on  (his. 

3N 
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12.  I  have  known  cases  where  traders  have  sought  to  be  made  bankrupts,  but  merely  to 
avoid  imprisonment  until  they  could  be  released  by  Insolvent  Act. 

13.  No. 

14.  No. 

15.  No. 

16.  I  think  the  present  system  of  permitting  bail  to  be  given  for  a  debtor's  attendance  at 
hearing  sufficient,  and  might  well  be  extended  to  persons  confined  for  small  debts,  who  being 
unable  to  find  bail,  as  heavy  debtors  do,  would  require  some  modified  rule. 

17.  I  think  nothing  but  a  discovery  of  property  could  be  effected ;  many,  no  doubt,  pay 
their  debts  who  were  there  is  no  prospect  of  imprisonment,  would  not  do  so,  and  many 
others  contract  small  debts  (being  only  lodgers  or  casual  visitors)  with  impunity,  knowing  that 
under  the  present  system,  the  costs  of  recovering  such  debts  would  exceed  their  amount,  e?en 
if  the  actions  were  undefended. 

20,  21  &  "22.  A  court  of  requests  some  years  ago,  in  this  county,  was  abolished  by  Act  of 
Parliament,  on  petition.  The  mode  of  imprisonment  was  considered  cruel  and  oppressive,  and 
its  working  bad. 

23.  I  cannot  imagine  how  such  a  tribunal  (effective)  can  be  established,  so  as  to  sit  on 
any  emergency. 

24  to  27.  The  petition  should  originate  with  the  debtor.  I  do  not  approve  of  the  abolition 
of  arrest  to  its  full  extent, — it  is  prejudicial  to  creditors,  and  an  encouragement  to  persons  to 
contract  debts,  who,  when  threatened  with  proceedings,  sell  all  off,  and  remove  to  some  place 
at  a  distance.  My  opinion  is  founded  on  the  general  trade  and  business  of  my  own  neigh- 
bourhood. 

28.  The  judges  or  commissioners  should  have  full  power  to  fine  or  imprison  for  contempt, 
and  to  enforce  any  order  or  judgment.  At  present,  if  an  insolvent  be  remanded,  he  may 
settle  with  his  detaining  creditor,  and  have  his  discharge — he  is  perfectly  safe  from  second 
arrest — the  remand  should  be  as  effective  as  a  sentence  in  any  other  court. 

29.  I  see  no  reason  why  the  fiat  should  not  issue  (on  an  affidavit  of  debt,  and  of  the  com- 
mission of  an  act  of  bankruptcy)  out  of  some  particular  department  as  writs  from  superior 
courts  do.  No  bond  to  be  given ;  neither  is  there  any  reason  that  the  fiat  should  be  signed  by 
a  judge  or  commissioner,  or  tliat  such  judge  or  commissioner,  if  he  does  sign  it,  shoiud  ha?e 
the  proceedings  thereunder  confined  to  him  alone  (this  supposing  a  circuit  court  established). 

31.  If  such  court  be  established,  the  judge  or  commissioner  should  have  jurisdiction  sub- 
ject to  appeal — the  appellants  to  give  security  in  all  cases  for  performance  of  the  judgment  if 
affirmed,  and  also  for  costs. 

33.  As  one  of  the  New  Acts  of  Bankruptcy  is  the  service  of  a  copy  affidavit  of  debt,  with 
an  intimation  that  if  it  be  not  paid  in  a  specified  time  a  fiat  would  be  applied  for,  I  think  no 
harm  could  result  to  creditor  or  debtor  by  causing  a  copy  of  a  like  affidavit  accompanied  by 
a  copy  affidavit  of  an  act  of  bankruptcy  and  rule  nisi  (which  should  be  issued  from  the 
proper  court  as  a  matter  of  course  on  filing  the  original  affidavits)  to  be  served  on  the  debtor, 
or  left  at  his  last  place  of  abode — in  all  cases  before  fiat  issued — and  after  fiat  issued,  the  debtor 
have  like  notice  of  the  first  meeting  under  it,  and  be  requested  to  attend  with  an  account  or 
schedule  of  his  estate — but  until  fiat  issued  no  possesson  should  be  taken  by  messenger. 

35,  36  &  37.  The  bankrupt  having  notice  as  above  should  be  debarred  in  a  short  time, 
and  the  adjudication  be  conclusive  against  all  debtors  to  him  (except  as  in  38),  and  as 
against  all  other  persons  in  twelve  montns. 

38.  The  provisions  contained  in  sections  90,  91,  &  92  of  this  act  are  usefuL  I  incline  to 
think  that  no  proof  should  be  required  of  these  matters,  unless  the  parties  proceeding  against 
the  assignees  with  their  first  process,  or  in  proceedings  by  assignees  witnin  days  afU^ 
service  of  first  process,  give  particular  notice  of  intention  to  dispute. 

39  to  48.  A  greater  expense  than  many  bankrupts  can  afford  is  often  required  to  ob- 
tain the  si^atures  of  creditors  to  a  certificate  and  no  doubt  leads  to  an  engagement  or 
promise,  ourect  or  impUed,  for  future  dealings  between  the  parties,  or  to  pay  some  bonus. 
When  a  bankrupt  requires  his  certificate,  he  should  make  an  affidavit  of  facts,  viz.>  that  a 
commission  had  issued,  the  adjudication  thereon,  his  attendance  when  required,  and  that 
he  had  made  no  express  or  implied  promise  to  any  creditor  to  induce  him  to  refrain  from 
opposing  such  certificate,  and  this  should  be  accompanied  by  a  verified  certificate  of  the 
judge  or  commissioner^  of  his  (the  bankrupt*s)  attendance,  and  that  his  accounts  had 
been  filed  and  examination  passed.  A  rule  Tim  should  then  issue  and  be  sent  by  post  to  the 
several  creditors  who  had  proved  their  debts ;  and  unless  cause  shewn,  either  personalljr  of 
by  affidavit,  on  a  fixed  day,  the  certificate  to  issue  and  be  effective ;  this  principle  of  serving 
notices  is  recognised  by  the  Insolvent  Debtors'  Court  The  rule  nisi  to  be  gazetted  ana 
published  in  the  county  papers.    Ihe  certificate  to  be  gazetted  as  at  present. 

49.   Vide  answer  29. 

.50,  51  &  52.  I  always  recommend  a  trust-deed  in  preference  to  any  other  means  of  ob-  ' 
taining  payment — the  expenses  are  less — and  when  time  is  allowed,  principle,  interest,  and 
expenses  might  be  paid.     I  managed  an  estate  for  10  years  in  that  way,  and  ultimately  the 
debtor  had  it  free. 
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53.  On  an  affidavit  by  a  creditor  that  be  bad  made  a  written  application  to  the  tmstees  Returns  to  the 

for  an  account  and  dividend^  accompanied  by  notice  of  motion,  some  court  should  hare  sum-  Questions  eiren- 

mary  jurisdiction  on  petition,  if  trusts  did  not  comply.  lated  by  the  Com- 

-..  .^-,_  ^"^  nussionera. 

54.  A  graduated  scale  of  per  centage.  

55.  By  a  graduated  scale  of  per  centage.  ^^'  ^^  Dalton, 

56.  The  official  assignee  shotdd  not  be  personally  liable^  unless  malice  be  proved  in  action 
by  him. 

67,  58,  59  &  60.  But  few  cases  of  bankruptcy  occur  in  the  country, — and  commissioners  at 
a  distance  will  not  generally  act  for  the  statutory  fees  which  are  too  low  to  pay  travelling 
expenses,  much  less  loss  of  time  to  any  one  in  good  practice ;  my  own  practice  being  very 
limited  I  can  form  no  opinion  of  the  working  of  the  intended  courts,  neither  can  I  suggest 
any  other  matters  for  alteration  in  the  present  practice. 

61.  1  do  not  think  those  matters  could  be  advantageously  prosecuted  in  any  other  way 
than  at  present  in  use. 

62.  To  this  1  can  only  remark  what  is  often  complained  of  by  country  practitioners,  that 
they  have  not  the  encouragement  or  means  left  them  to  induce  them  to  carry  on  actions  or 
suits  to  their  personal  advantage  as  on  the  taxation  of  costs  the  whole  is  taken  by  court  fees, 
agents'  charges,  and  other  expenses,  often  leavingfthem  no  profit ;  and  this  proposal  would,  I 
think,  if  fully  carried  into  effect,  still  more  tend  to  increase  such  complaints. 

63.  Vide  57. 


Mr.T.  E.  DRAKE,  Solicitor.— Exeter. 

1.  I  think  the  bankruptcy  proceedings  should  take  place  before  a  Court;  at  present  the  Mr.  T.  E.  Drake, 
hearing  before  Commissioners  is  anything  but  satisfactory — especially  if  fraudulent  circum- 
stances are  to  be  investigated.     In  such  cases  little  or  no  interest  is  evinced  by  the  commis- 
sioners, and  frequently  impatience  at  being  kept:   the  whole  is  left  to  the  solicitor,  and 
adjournments  are  made,  even  in  the  midst  of  an  inquiry  of  the  utmost  importance,  and  at  the 

hazard  of  being  able  again  to  bring  witnesses  together. 

2.  1  think  one  court  might  do  the  whole  bankruptcy  or  insolvency,  with  better  chance  of 
justice  to  the  creditors. 

3.  I  think,  however,  the  same  system  of  law  can  hardly  be  applied  to  both ;  a  modification 
of  both  might  easily  be  effected. 

4.  Many  years,  to  a  certain  extent,  in  my  official  capacity  of  Deputy  Clerk  of  the  Peace. 

5.  My  experience  is  not  sufficient  to  enable  me  to  answer  this. 

6.  No. 

7.  I  have  heard  that  this  frequently  occurs. 

8.  I  believe  this  also  a  frequent  practice. 

9.  The  acts  of  bankruptcy  already  existing  are  pretty  numerous,  and  perhaps  sufficient ; 
but  the  proof  might  be  made  more  simple  and  easy. 

10.  After  adjudication,  and  in  support  of  a  fiat,  if  questioned  by  any  other  than  himself,  I 
think  the  bankrupt  might  fairly  be  examined  on  this  point 

11.  1  fear  the  effect  has  been  to  allow  preferences,  although  such  are  declared  not  within 
the  Act  In  all  cases  warrants  of  attorney  ought  not  to  prevau  against  bankruptcy,  giving  one 
creditor  an  advantage  over  the  rest. 

12.  Generally  speaking,  I  think  they  do. 

13.  This  may  now  be  done  by  assignment,  which,  I  think,  Answers  the  purpose,  though  not 
very  often  resorted  to. 

15-1  think  so;  for,  otherwise,  a  man  is  to  be  harrassed  by  hfa  creditors,  although  he  is 
ready  to  give  them  up  all  he  has ;  and,  not  being  a  trader,  he  cannot  avail  himself  of  the 
bankrupt  law. 

16.  The  debtor  should  have  the  power  of  taking  the  person  in  all  cases  where  fraud  is 
suspected ;  and  I  think  it  will  be  safer  to  throw  the  onus  on  the  debtor  to  prove  the  honesty 
of  his  transactions,  than  on  the  creditors  to  prove  the  contrary.  He  has  received  their  pro- 
perty, and  ought  to  answer  to  a  court  for  it  in  a  satisfactory  manner. 

18.  I  think  it  has.  The  possibility  of  imprisonment  induces  a  debtor  to  strain  every  nerve 
to  satisfy  his  creditors. 

19.  I  think  it  has. 

20.  Yes ;  I  think  they  answer  the  purpose  to  a  certain  extent  The  principal  defect  is  the 
ignorance  and  incapacity  of  the  presiding  judges;  still  1  think  they  had  better  remain; 
though  if  one  person  knowing  the  law,  were  judge,  it  would  be  far  better;  their  power  of  im- 
prisonment is  limited,  and  should  be,  I  think,  preserved. 

22.  No;  on  the  contrary,  I  find  it  not  evaded  in  this  city. 

23.  I  do  not  think  a  judgment  creditor  should  be  placed  in  a  better  situation  than  the 
other  creditors,  with  respect  to  a  person  avowedly  incapable  of  meeting  all  his  engagements ; 
but  if  any  step  be  taken  by  such  creditor,  it  should  be  under  a  proceeding  similar  in  character 
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to  those  under  a  fiat  or  insolvency  ;  and  if  then,  upon  the  dehtor  s  examination*  fraud  or  con 
cealment  should  appear,  I  think  the  power  to  commit  should  be  given  until  satisfactory  answers 
be  made.     The  onus  of  showing  fair  and  honest  dealing  should,  I  thinks  rest  with  the  debtor. 

25.  Not  beneficial  to  creditors ;  that  the  law  has  hardly,  as  yet,  had  a  fair  trial ;  habits  of 
indiscriminately  giving  credit  have  not  been  sufficiently  eradicated. 

26.  I  think  it  has.     Much  oppression  has  been  no  doubt  prevented,         , 

27.  Trade  in  general. 

28.  I  think  so. 

29.  I  think  making  a  person  a  bankrupt  a  very  important  proceeding,  and  ought  to  be  well 

gjarded,  to  prevent  vexation  and  oppression.  iTiis,  I  think,  is  effected  by  the  present  form, 
ut  whether  the  proceedings  emanate  from  the  Lord  Chancellor,  or  any  other  court  or  officer, 
seems]  immaterial ;  but  I  think  it  ought  not  to  be  with  the  person  having  to  adjudicate  on  the 
case,  and  work  it  through  its  various  stages. 

31.  I  see  no  objection,  provided  a  summary  appeal  be  given. 

33.  I  do  not  object  to  this ;  the  declaring  a  party  bankrupt  may  be  altogether  considered  as 
preliminary.  It  is  merely  ascertaining  that  a  party  is  a  trader,  in  debt,  and  that  he  has  shovm 
a  desire  to  avoid  meeting  his  creditors.  If  this  were  not  ex  parte,  much  fraud  would,  I  think, 
take  place,  and  this  would  more  than  counterbalance  the  evil  which,  in  a  few  cases,  might  pos- 
sibly arise,  of  a  party  being  improperly  declared  bankrupt,  and  his  property  seized  by  the 
messenger. 

34.  A  bankrupt  might  be  allowed,  at  the  first  public  meeting,  to  dispute  the  proceedings 
and  set  aside  the  fiat  on  proper  cause  shown ;  but  I  think  the  first  steps  should  be  ex  parte,  as 
now,  for  otherwise,  there  would  be  no  end  to  fraud. 

35.  I  thiuk  this  might  be  abolished.  The  bankrupt  should  be  allowed  to  dispute  the  fiat 
before  the  commissioner  at  the  first  public  meeting,  giving  previous  notice  to  the  petitioning 
creditor. 

36.  If  he  does  not  dispute  it  at  the  first  public  meeting,  I  think  he  should  be  concluded. 

37.  I  w^ould  make  the  undisputed  adjudication,  final  in  all  cases,  and  against  all  persons. 
39.  I  think  this  often  works  a  hardship  upon  bankrupts.     In  cases  where  a  bankrupt  may 

have  chosen  to  avoid  a  preference  and  to  deal  equally  by  all  his  creditors,  the  particuUr  cre- 
ditor seeking  the  preference  will  naturally  act  hostilely  and  refuse  to  sign  the  certificate.  In 
one  case  in  which  I  was  myself  concerned  in  a  fiat  of  this  sort,  the  creditors,  all  but  one, 
agreed  to  and  signed  the  certificate ;  but  that  one  was  nearly  equal  in  amount  to  all  the 
rest,  and  as  his  judgment  and  execution  on  a  power  of  attorney  had  been  set  aside,  and  he 
compelled  to  prove,  he  refused  to  sign,  and  the  bankrupt  is  without  his  certificate  to  this 
hour. 

41.  I  think  some  portion  of  the  creditors  should  assent.  But  would  not  the  better  plan  be, 
for  the  creditors  to  attend  on  a  given  day  before  the  judge  or  commissioner  (perhaps  a  day 
fixed  for  the  purpose,  like  that  for  appointing  assignees),  and  there  let  the  bankrupt  apply  for 
his  certificate,  and  the  merits  of  his  application  be  discussed ;  and  let  the  judge  or  commis- 
sioner have  the  power  of  granting  or  withholding  it.  The  creditoi-s  to  attend  in  person,  or  by 
attorney  duly  empowered. 

44.  I  think  if  there  was  fraud  in  a  case,  the  creditors  would  not  fail  to  attend. 

46.  I  think  this  should  not  be  altogether  disregarded.  At  the  same  time,  it  is  difficult  to 
draw  a  line  of  boundary,  beyond  which  such  inquiries  should  not  extend. 

47.  Perhaps  a  power  might  be  given  to  the  presiding  judge  to  adjourn  the  granting  the  cer- 
tificate for  a  given  time,  so  as  to  punish  a  fraudulent  debtor,  and  yet  not  altogether  deprive 
him  of  the  means  of  future  livelihood,  or  to  make  it  to  commence  from  k  future  period. 

49.  Certainly. 

50.  Trust-deeds  are  not,  I  think,  calculated  to  effect  the  good  they  hold  out.  The  secrecy 
and  irresponsibihty  attached  to  them  render  them  objectionable. 

51.  I  think  not,  except  in  small  cases.  Generally  speaking,  creditors  prefer  the  bank- 
ruptcy. One  great  objection  against  these  deeds  is,  that  all  the  creditors  must  concur,  or 
the  bankrupt  does  not  get  relieved.  In  the  expense  and  trouble,  too,  where  creditors  reside 
far  apait,  the  machinery  is  objectionable. 

55.  I  doubt  if  official  assignees  for  the  country  would  work  well ;  now,  it  is  generally  a 
creditor,  and  if  his  acts  are  made  subservient  to  the  authority  of  the  court,  and  proper  checks 
provided,  I  think  it  would  answer  every  purpose,  and  save  expense  to  the  estate. 

57.  I  have  had  experience  in  working  many  fiats. 

58.  My  principal  objection  against  the  present  system  is,  that  the  commissioners  have 
and  feel  no  interest  in  working  a  fiat  in  common  with  creditors.  I  wish  to  see  a  court,  with 
a  judge  or  commissioner  presiding,  whose  duty  and  desire  it  shall  be  to  sift  the  conduct  of 
the  bankrupt  in  all  cases,  similar  in  plan  to  the  inquiry  before  the  Insolvent  Court.  The 
machinery  of  a  court  thus  constituted  would  soon  be' effective  for  all  purposes. 

60.  These  are  serious  inquiries,  and  it  is  difficult  to  lay  down  any  scheme  to  embrace  all 
that  is  required.  I  fear  this  application  of  district  judges  will  be  inefficient  for  the  purpose, 
unless  it  be  gentlemen  who  would  give  up  practising  at  the  bar,  and  would  make  it  their 
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entire  business.     In  that  case  a  district  commissioner  might  be  able  to  perform  all  that  is  Returns  to  the 
now  done  by  commissioners ;  and  as  he  would  sit  as  judge,  and  devote  his  whole  lime  to  that  Questions  circu- 
particular  branch  of  the  law,  I  think  the  interests  of  all  parties  would  be  effectually  protected,  ^*!^.  ^Y  ^*^«  C^m- 
whilst  the  moral  effect  would  be  considerable.     The  court  would  be  public,  and  the  investi-  ^^^^^^^-^ 
gations  conducted  in  an  orderly  manner,  and  justice  would  be  administered.     I  much  prefer  Mr.  T.  E.  Drake, 
this  to  a  circuit  system,  suggested  in  the  under-specified  queries. 

62.  I  do  not  think  this.  The  effect  of  this  suggestion  must  be  to  draw  all  the  work  to 
London,  where  creditors  must  send  at  the  expense  of  the  estate,  and  to  draw  off  from  the 
locaUties  those  operations  wh^ch  tend  to  give  creditors  an  interest  in  these  matters.  I  see  no 
substantial  reasons  for  their  being  transacted  in  London,  whilst  I  see  a  variety  of  cogent  argu- 
ments in  favour  of  the  necessity  and  policy  of  proper  local  management 

63.  Simplicity  of  machinery,  economy,  and  the  interests  of  all  parties,  combine,  I  think, 
in  favour  of  district  management. 


Mr.  BIGGS. — Leicester. 


1.  No;  because  the  expense  of  working  jwa// failures  in  the  Court  of  Bankruptcy  would  Mr.  Biggs, 
consume  the  whole  of  the  effects  generally. 

2.  I  think  not. 

3.  I  should  (if  the  expense  admitted  of  it)  always  give  the  preference  to  the  Court  of 
Bankruptcy,  because  the  person  is  free  from  arrest,  and,  if  he  obtains  his  certificate,  there  is 
afterwards  no  impediment  to  his  regaining  his  standing  in  trade. 

5.  Generally  speaking,  there  is  no  dividend ;  the  class  of  persons  who  apply  to  this  court 
have  expended  all  before  they  apply. 

6.  None. 

7.  Very  frequently. 

12.  Generally ;  "  friendly  bankruptcies  "  are  very  frequent,  to  save  the  person  of  the  debtor 
and  settle  affairs  at  once. 

13.  If  practicable,  it  would  be  very  desirable ;  but  I  think  it  would  be  liable  to  great  abuse, 

15.  Certainly  not ;  such  persons,  knowing  their  own  resources,  ought  not  to  get  into  debt; 
it  would  be  a  broad  way  to  dishonesty. 

17.  If  property  were  concealed,  or  fraud  practised,  when  discovered,  the  debtor  should  be 
punished. 

18.  Undoubtedly  a  great  effect;  with  small  traders  the  dread  of  imprisonment  is  very 
powerful. 

19.  I  do. 

20.  No ;  they  are  very  effectual,  because  of  the  publicity  given  to  the  proceedings. 
2L  No. 

22.  But  the  dread  of  imprisonment  prevents  this  to  a  great  extent. 

24.  The  debtor  should  petition. 

25.  Worse  for  creditors,  and  now  giving  credit  is  more  hazardous. 

26.  It  is  a  premium  to  dishonesty,  and  men  of  no  principle  laugh  at  the  law. 

27.  Of  the  business  of  a  general  merchant,  who  employs  travellers,  and  calls  upon  the  re- 
tail shopkeepers  generally. 

33.  That  it  should  be  revised  and  altered. 

34.  I  think  this  would  be  the  most  just  arrangement. 

39.  Very  just ;  because,  if  a  bankrupt  has  acted  honourably,  his  creditors  never  refuse  his 
certificate  ;  if  he  has  acted  fraudulently  he  ought  not  to  have  a  chance  of  repeating  the  offence. 

41.  Seldom  much;  it  is  generally  done  by  writing. 

42.  Yes ;  write  to  each  creditor,  and  their  letters  will  be  a  sufficient  promise,  on  which  his 
certificate  shall  be  granted. 

44.  Very  easy ;  no  one  would  attend  at  a  sacrifice  of  time  and  expense,  and  any  one  who 
did  would  be  looked  upon  as  very  revengefuL 

46.  Certainly  it  should. 

47.  I  think  it  should  be  left  with  the  creditors,  as  at  present ;  they  are  the  best  judges. 

49.  Yes. 

50.  Under  the  fiat  of  bankruptcy,  especially  if  the  expense  could  be  diminished  ? 

51.  Not  much  resorted  to,  as  they  do  not  protect  the  debtor  from  all  his  creditors,  and 
some  always  wait  to  arrest  him  afterwards,  especially  if  the  dividend  is  likely  to  be  small. 

52.  I  think  so,  certainly.  , 
54.  I  think  it  would  be  better  to  charge  a  per  centage,  and  abolish  fees;  then,  many  more 

tmall  estates  would  be  brought  to  the  Court  of  Bankruptcy. 
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Retonis  to  (he  55.  The  estate ;  persons  would  not  like  to  subscribe  to  a  fond. 

^'^i^r^       56.  Certainly  not 

misflionert.  57.  I  certainly  have  had  debts,  but  have  lately  avoided  being  appointed  assignee,  in  conse- 

quence  of  the  trouble  and  dissatisfaction. 

58.  Yes,  generally — ^but  think  it  desirable  the  expense  should  be  lessened  on  small  estates. 

59.  None,  but  a  diminution  of  the  expense. 
63.  A  plan  I  would  suggest  for  finishing  up  a  bankruptcy  is,  after  the  fiat  had  issued  and 

the  de'bts  had  been  proved,  to  sell  by  auction  the  whole  estate,  real  and  personal;  and,  with 
the  amount  it  produced,  make  a  first  and  final  dividend  immediately.  Frequently  the  largest 
creditor,  or  perhaps  the  bankrupt's  friends,  would  take  it  at  once ;  and  a  concern  disposed  of 
with  its  buildings,  its  machinery,  and  its  trade  connexion,  would  produce  a  much  higher  price 
than  if  broken  up,  and  all  htigation  ended. 


CHARLES  SIDEBOTTOMand  H.  B.  PEAKE,  Esqrs.,  Barristers  at  Law.— 

Worcester  List. 

Charles  Sidebotlom       1.  We  think  distinct  courts. 

Esqrs.,        '        7,  8.  We  can  specify  no  cases,  although  it  is  our  impression  that  a  waste  of  the  estate  does 
Worcester  List.        take  place  in  contemplation  of  bankruptcy. 

9.  We  think  the  present  acts  of  bankruptcy  ought  to  be  more  expressly  defined,  particu- 
larly that  of  traders  absenting  themselves. 

10.  Not  unless  voluntary. 

12.  Certainly  yes,  when  the  estate  is  small. 

13.  The  voluntary  process,  we  think,  might  lead  to  cases  of  fraud. 

14.  We  think  the  bankrupt  laws  ought  to  be  confined  to  traders. 

17.  Where  there  is  any  strong  ground  of  suspecting  property  to  be  concealed. 
20.  Mr.  Sidcbottom,  who  is  judge  of  the  Court  of  Pleas  in  the  city  of  Worcester,  is/ery  de- 
sirous to  have  such  a  court  established. 

22.  We  are  not  aware  of  it. 

23.  For  bankruptcy,  we  think  it  would  be  desirable. 

28.  Most  certainly. 

29.  We  think  a  cheaper  mode  of  instituting  proceedings  in  bankruptcy  might  be  devised. 

30.  Yes. 

31.  Yes. 

32.  Yes. 

33.  We  think  intimation  ought  to  be  given,  except  where  the  trader  has  absconded,  or  is 
likely  to  do  so. 

34.  We  think  the  safest  plan  would  be  to  let  the  seizure  take  place,  liable  to  be  set  iside 
on  sufficient  cause  shown  by  the  trader. 

35.  We  think  the  bankrupt  ought  to  take  his  proceedings  within  12  months. 

36.  We  tee  no  cause. 

39.  We  have  seen  no  ill  consequences  arise  from  it. 

40.  Yes. 

41.  We  do  not  know. 

42.  The  creditor  might  express  his  consent  by  letter,  addressed  to  the  solicitor  or^commis- 
sioners,  to  be  filed  with  the  proceedings. 

43.  We  think  it  would  be  advantageous  for  creditors  to  prove  cases  of  fraud  before  the  com- 
missioners, in  bar  of  the  certificate. 

46.  Assuredly. 

47.  Cases  of  fraud,  or  supposition  of  any  sudi,  we  think  it  would. 

49.  Yes. 

50.  Under  a  fiat ;  as  the  proof  of  debts  upon  oath  might  prevent  fraudulent  claims  or  con- 
certed measures. 

51.  We  think  they  are. 

52.  We  do  not  think  it  generally  does. 

53.  We  think  the  court  ought  to  have  power  to  control  trust-deeds. 

54.  We  think  it  would. 

55.  We  think  it  most  desirable  that  there  should  be,  in  all  cases  in  the  country,  an  official 
assignee,  to  be  paid  out  of  the  estate. 

56.  Not  unless  wilful. 
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57.  We  have  had  some  experience.  Returns  to  the 

58,  59.  We  are  not  satisfied  with  the  administration  of  bankrupt's  estates  in  the  country,  i^^^^^u^' 
but  we  think  the  appointment  of  official  assignees,  with  the  powers  before  required  for  the  i^wionew*     "" 

punishment  of  fraud  and  committal  of  the  bankrupt,  when  necessary,  would  enable  commis-  1 

sioners  in  the  country  to  execute  satisfactorily  the  bankrupt  law ;  but  we  suggest  that  all  bills  Charles  Sidebottom 
should  be  taxed  by  the  officers  of  the  Court  of  Review.  ^^  H.  B.  Peake, 

63.  See  answer  to  58. 


Wm.  BLANCHARD,  Esq.,  Barrister  at  Law.— York  List. 

1.  For  London,  and  a  limited  circuit  round  it,  I  think  one  court  would  be  a  boon  to  the  w.  Blanchard, 
public.     The  bankrupt  law,  in  my  judgment,  works  well,  and  gives  satisfaction  to  creditors  ;  Esq. 
whilst  the  Insolvent  Court  (though  called  into  existence  by  what  ought  to  be  a  useful  act)  has  York  List, 
fallen  into  such  universal  di^epute  as  to  have  lost  all  chance  of  being  made  useful. 

2.  I  see  no  difficulty  in  their  being  so  administered. 

3.  My  opinion  is  decidedly  in  favour  of  the  bankruptcy  system.  Under  a  bankruptcy 
(where  the  bankrupt  could  not  so  have  worked  it  out),  I  have  known  20^.  in  the  pound  paid ; 
but  I  am  not  aware,  in  many  cases,  where  I  have  opposed  the  discharge  of  an  insolvent,  that 
even  sufficient  has  been  collected  to  pay  the  costs  of  the  opposition.  Indeed,  oppositions  are 
becoming  scarce,  from  the  conviction  that  they  throw  expense  upon  the  opposing  creditor, 
without  any  comparative  advantage. 

4.  I  have,  for  the  last  nine  years,  attended  as  counsel  before  the  commissioners  of  inscdvent 
debtors  in  their  courts,  held  at  Yorky  for  the  city  and  North  Riding. 

5.  I  cannot  name  any ;  but  my  impression  is,  that,  in  the  majority  of  cases  coming  before 
that  court,  a  better  dividend  would  have  been  obtained  if  the  party  had  been  made  bankrupt. 

6.  I  have  not  known  any  such  cases. 

7.  Between  the  time  of  going  to  prison  and  going  up  for  hearing,  much  property  is  fre- 
quently made  away  with. 

8.  Property,  though  occasionally  secreted  or  got  out  of  the  way  between  these  periods,  is,  I 
think,  generally  recovered  through  the  vigilance  of  the  assignees  and  the  dread  of  prosecution. 

9.  None  strike  me  at  present. 

10.  I  do  not  think  this  power  desirable ;  for,  in  hostile  cases,  it  would  be  unfair  to  compel 
a  man  to  criminate  himself;  and  where  the  fiat  is  a  friendly  or  collusive  one,  the  trader  ought 
not  to  be  allowed  to  establish  his  own  bankruptcy. 

H.  As  far  as  I  can  judge,  the  operation  of  this  act  has  been  beneficial;  inasmuch  as  it 
enables  the  creditor  to  reap  the  fruits  of  his  activity. 

12.  I  have  known  several  cases  where  traders,  against  their  consent,  were  made  bankrupt; 
but  in  the  majority  of  cases,  I  believe  they  are  consenting  parties. 

13.  Such  a  provision  would  rarely  be  acted  upon,  but  I  think  it  would  be  desirable  to  try 
the  experiment. 

14.  See  my  answer  to  the  next  question. 

15.  There  are  cases  in  which,  from  error  of  judgment,  or  unhappy  circumstances,  a  party 
not  a  trader  may  have  become  involved,  and  where  it  would,  in  my  opinion,  be  unwise  not  to 
give  him  a  chance  of  redeeming  himself. 

16.  Unless  in  the  excepted  case,  or  for  the  discovery  of  property  concealed,  I  do  not 
think  it  desirable  that  a  judgment  creditor  should  have  the  power  of  taking  the  person  of  his 
debtor  in  execution  ;  but  I  think  an  addional  remedy  against  the  hook-debts  of  his  debtor  de- 
sirable. 

17.  I  think,  nothing. 

18.  I  do  believe  that,  with  fravdtUent  debtors,  the  dread  of  imprisonment  is  a  powerful 
screw. 

19.  Such  is  my  opinion. 

20.  I  think  these  courts  might  be  made  useful,  but  their  present  constitution  is  very  objec- 
tionable. 

21.  I  think  they  would  not. 

22.  I  was  not  previously  so  aware,  and  of  my  own  knowledge  do  not  know  it 

23.  This  power  would  be  a  very  useful  one. 

24.  It  will  be  more  to  the  advantage  of  the  creditor  that  the  debtor  should  be  the  petitioner 
for  relief. 

25.  I  cannot  answer  this;  the  matter  is  in  dubio. 

26.  I  am  unable  also  to  answer  this. 

28.  Most  certainly,  I  think  the  power  here  mentioned  essential. 

29.  The  public  derive  no  advantage  firom  this  course  of  proceeding. 

30.  I  thmk  it  would. 
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Returns  to  the 
Questions  circu- 
lated by  the  Com* 
missioners. 

Wm.  Blanchard, 

Esq. 
York  List, 


31.  From  the  decision  of  the  country  commissioners  the  appeal  should  continue  as  at 
present. 

32.  I  think  it  would. 

33.  34.  I  do  not  think  that  any  change  herein  is  desirable ;  a  creditor  merely  strikes  a 
docket,  without  being  prepared  with  the  necessary  proofs ;  and  notice  to  the  debtor  thai  it  is 
going  to  be  done,  would  enable  him  to  get  his  property  out  of  the  reach  of  the  creditors,  and 
thus  defeat  the  object  they  had  in  view,  viz.,  the  preventing  his  making  away  with  his  property. 
An  appeal  is  all  that  is  necessary.  I  think  a  petitioning  creditor  ought,  if  he  strike  a  docket, 
to  be  bound  to  opeii  it,  and  that  within  a  more  limited  time  than  at  present ;  for,  as  two 
dockets  cannot  be  subsisting  at  the  same  time,  a  friendly  one  is  frequently  struck  at  the 
suggestion  of  a  fraudulent  trader,  in  order  to  prevent  a  bona  fide  creditor  from  taking  out 
a  fiat, 

35.  That  it  requires  alteration. 

36.  I  think  it  desirable. 

37.  I  would  not  make  any  distinction. 

38.  I  see  no  objection  to  this,  considering  it  very  desirable  that  persons  should  be  pressed 
to  prosecute  their  claims  without  delay. 

39.  I  think  it  is  desirable  that  it  should  be  altered. 

40.  In  my  opinion  it  ought  not. 

41.  The  expense  is  not  great;  but  one  influential  creditor,  swayed  by  vindictive  or  other 
strong  feeling,  frequently  prevents  other  creditors  from  signing. 

42.  In  the  York  district  the  expense  is  about  hi. 

43.  1  think  this  suggestion  a  very  good  one. 

44.  If  the  judges  or  commissioners  reside  in  the  district  where  they  act,  I  do  not  think  that 
the  certificates  would  be  improperly  obtained. 

45.  An  injured  creditor  would  not,  I  think,  be  under  any  difficulty. 

46.  I  think  it  should  be  considered. 

47.  A  discretionary  power  to  withhold  the  certificate  until  after  the  payment  of  a  divi- 
dend, or  to  refuse  it  altogether,  should  be  given  to  tlie  judges  or  commissioners. 

49.  I  think  this  power  would  be  extremely  advantageous. 

50.  It  is  more  advantageous  to  administer  the  property  under  a  fiat  in  bankruptcy. 
51-1  cannot  speak  to  this. 

52.  It  would,  to  some  extent,  operate  as  a  reason. 

53.  Some  of  the  powers  of  the  Court  of  Commissioners  over  tnist  deeds  might  be  usefully 
confided  to  the  country  commissioners. 

54.  These  heavy  fees  should  be  abolished.  A  per-centage  payment  seems  a  desirable  mode 
of  raising  the  necessary  funds. 

55.  They  should,  I  think,  be  paid  out  oi^.  joint  Jund. 

56.  He  should  give  a  bond  for  good  behaviour,  and  be  liable  to  be  sued  upon  it. 

58.  I  firmly  believe  the  public  are  satisfied  with  the  administration  of  bankrupts'  estates  in 
the  cou/t/ry,  and  I  have  heard  London  creditors  express  their  satisfaction  at  the  manner  in 
which  they  have  found  it  performed. 

59.  The  attorney's  bill  ought,  like  other  bills,  to  be  taxed  in  London,  and  not  imposed  on 
the  commissioners ;  it  is  to  them  a  disagreeable  and  thankless  office. 

60.  There  is  much  of  value  in  these  suggestions ;  but  the  country  commissioners,  in  my 
judgment,  ought  to  remain,  or  be  formed  into  provincial  courts  of  bankruptcy.  There  must  be 
an  appeal  from  the  country  commissioners,  but  to  one  tribunal  will,  I  think,  be  sufBcient, 
unless  the  estate  be  very  large,  and  the  party  appealing  gives  security  for  costs. 

61.  They  might  very  well  be  taken  in  the  country  before  the  present  commissioners  of 
bankruptcy — commksions  of  lunacy  are  now  directed  to  them, 

62.  I  think  this  suggestion  bad  in  toto,  and  that,  if  acted  upon,  the  country  districts  would 
be  great  sufferers  by  the  changes  alluded  to  in  these  questions.  The  country  commissioners 
are  patient  in  investigation,  and  the  fiats  opened  before  them  are  generally  so  worked  as  to 
satisfy  even  London  creditors ;  and  there  are  very  few  successful  appeals  from  their  decisions. 
The  plan  of  circuits  would  be  the  circuits  of  the  insolvent  commissioners  restored.  The 
judges,  without  local  knowledge,  would  be  imposed  upon;  and  country  commissioners, 
more  competent  than  London  men  for  the  work,  would  be  injured,  in  order  to  carry  out  a  sys- 
tem of  centrilization  suggested  by  London  men,  catering  for  their  own  benefit,  and  a  system 
hateful  to,  and  not  wanted  in,  the  country,  would  be  introduced^  for  the  Insolvent  Court  and 
its  practitioners  are  in  great  disrepute. 

63.  The  present  Commissioners  of  Bankrupts,  appointed  by  the  Chancellor,  on  the  recom- 
mendation of  the  judges,  with  extra  powers  confided  to  them,  are,  in  my  opinion,  admirably 
qualified  for  transacting  all  the  bv^ness proposed  to  be  engrossed  by  the  new  tribunal;  ^^ 
they  have  at  present  all  commissions  of  lunacy  directed  to  them,  in  consequence  of  an  order 
made  by  the  Lords  Commissioners^  previous  to  the  present  Chancellor  accepting  the  seals. 
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Mr.  JAMES  BEST,  Solicitor.— Worcester.  Questions  circu- 

lated by  the  Com^ 

1.  I  think  one  court  would  be  sufficient.  missioners. 

2.  I  think  they  could.  ^^^  Ja^st 
12.  I  think  they  do — and  that  great  injustice  has  often  been  done  to  execution  creditors  by 

concerted  and  secret  acts  of  bankruptcy. 

16.  I  thmk  the  judgment  creditor  ought  to  have  the  power  of  taking  the  person  of  his  debtor 
in  execution.     For  one  hard-hearted  creditor  there  are  ninety-nine  dishonest  debtors. 

23.  I  think  the  plan  here  suggested  would  not  answer. 

25.  I  think  the  abolition  has  a  tendency  to  lessen  credit :  the  wholesale  dealer  will  not  trust 
the  retailer  who  resides  in  a  distant  town,  to  the  extent  he  formerly  did.  I  disapproved  of 
the  abolition  of  arrest  on  mesne  process  at  the  time,  and  have  no  reason  to  alter  my  opinion, 
as  I  never  knew  the  power  abused. 

27.  I  have  frequently  been  employed  to  arrest  debtors  residing  at  a  distance  from  their 
creditors. 

28.  I  think  the  Judge  or  Commissioner  should  have  the  power  to  enforce  their  orders,  and 
that  the  Judge,  sitting  in  open  court,  should  have  power  to  pimish  contempt  by  imprisonment — 
not  by  fine. 

36.  I  see  no  objection  to  this,  and  think  the  alteration  would  be  desirable. 

39.  A  very  proper  law. 

40.  I  think  it  ought,  and  can  suggest  no  improvement  upon  the  present  practice* 

58.  I  do  not  think  the  present  mode  of  administering  bankrupts'  estates  by  Commissioners 
(to  which  body  I  do  not  belong)  ought  to  be  changed  in  toto ;  and  it  appears  to  me  that  there 
are  no  defects  in  the  present  system  that  are  not  capable  of  easy  remedy. 

59.  The  assignees  should  have  a  per-centage,  and  should  be  compelled  to  file  a  statement 
of  the  assets  and  debts  proved,  at  an  office  in  London,  to  which  the  creditors  should  have 
access. 

60.  The  present  number  of  Commissioners  for  relief  of  insolvent  debtors  might,  I  should 
judge,  do  all  the  business  of  the  Court  of  Review,  as  well  as  the  business  of  die  Insolvent 
Court.  I  have  had  frequent  opportunities  (in  my  late  situation  of  Deputy  Clerk  of  the  Peace 
for  this  county)  of  witnessing  the  mode  in  which  the  business  of  the  Insolvent  Debtors*  Court 
has  been  done  on  circuit,  and  am  glad  of  the  present  opportunity  of  bearing  my  humble 
testimony  to  the  usefulness  of  the  court,  and  to  the  efficient  manner  in  which  the  Commis* 
sioners  have  performed  their  duties. 

61.  I  think  not. 

62.  Neither  creditors  nor  bankrupts  complain  of  the  present  Commissioners,  and  I,  there- 
fore, see  no  ground  for  the  alteration  here  suggested. 

63.  No  other  improvement  occurs  to  me.  A  reform  in  the  Court  of  Chancery  is  loudly 
called  for^  and  it  appears  to  me  that  some  of  the  functions  of  that  court  might  with  advantage  be 
transferred  to  the  courts  of  law,  and  that  the  whole  law  of  debtor  and  creditor  might  be  ad- 
minstered  by  the  present  Insolvent  Debtors'  Court 


Mr.  J.  H.  HOLLOWAY,  Solicitor.— Spilsbt. 

1,  2.  I  imagine  there  must  always  be  some  separate  tribunal  for  the  relief  of  insolvent  M>,j,H.HoUoway, 
debtors  whose  debts  or  assets  are  too  insignificant  to  interest  any  one  in  putting  in  motion  the 
law  of  bankruptcy. 

3.  I  have  only  a  very  limited  experience  of  the  practice  in  bankruptcy,  and  that  confined 
wholly  to  country  commissions.  I  have  known  the  Insolvent  Court  practically  by  my  official 
attendance  at  the  Circuit  Courts  eleven  years,  and  I  think  it  has  fully  answered  its  chief 
object,  viz.,  the  reUef  of  insolvent  debtors  on  just  grounds :  and  certainly  the  inquiry  and 
investigation  on  circuit  have  been  admirably  conducted,  and  productive,  in  many  cases,  of 
substantial  advantage  to  creditors. 

6.  I  cannot  instance  a  case ;  but  considering  that,  to  a  certain  point,  the  expenses  in  bank- 
ruptcy are  the  same  in  the  smallest  as  in  the  largest  estates,  I  have  no  doubt  many  such  cases 
have  happened. 

7,  8.  I  have  reason  to  believe  that  much  property  is  squandered,  both  fraudulently  and 
improvidently,  in  contemplation  of  bankruptcy  or  insolvency,  but  whether  limited  to  the  periods 
indicated,  I  am  unable  to  say. 

9,  10,  11,  12.  No  other  occurs  to  me :  but,  referring  to  question  12,  in  answer  to  which  I 
should  say  the  majority  of  bankrupts  are  consenting  parties,  I  think  it  would  be  wise  to  do 
away  with  the  necessity  of  any  precedent  act  of  bankruptcy  in  cases  where  the  bankrupt  was 
a  consenting  party,  by  executing  the  assignment,  or  some  similar  act  of  concurrence:  this 
would  very  much  simpUfy  the  proceedings  in  bankruptcy  in  all  the  cases  indicated. 

13.  If  this  question  supposes  the  voluntary  distribution  to  be  binding  upon  dissentients,  I 
think  it  would  be  difficult  to  avoid  fraud. 
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Returns  to  the  14.  In  most  cases^  I  should  say  a  person  so  circumstanced  is  not  entitled  to  much  indul- 

Qu6ftiom  eiron-  gent  consideration, 
lattd  by  the  Cora-         i  r    i  *u-  i   xu 
niBsionen.  15.  1  thmk  there  is  not. 

M  J  h"h"i1o  ^^'  ^^'  ^^'  ^^'  '  apprehend  the  disgrace  and  exposure  consequent  upon  imprisonment 

r.  .    .    0    way.  operates  beneficially  to  creditors,  in  terrorem,  rather  than  through  any  efficacy  in  the  system 
of  imprisonment  itself,  to  produce  the  results  pointed  out  in  questions  17  and  18, 
20.  I  consider  the  constitution  of  these  courts  very  faulty  in  general. 

28.  Unquestionably  every  court  should  possess  this  power. 

29.  If  it  were  to  be  assumed  that  every  commission  of  bankruptcy  were  issued  in  invitum, 
I  think  there  ought  to  be  a  great  decree  of  solemnity  and  caution  observed  in  a  proceeding 
which  tends  to  deprive  a  man  of  all  ne  has  a^inst  his  will — ^whether  these  ceremonies  aiight 
not  wisely  be  dispensed  with  in  cases  where  he  is  a  consenting  party  I  think  is  well  worth 
condering.  Between  the  Lord  Chancellor  and  the  Judge  in  bankruptcy,  as  the  fiinctionary 
to  originate  the  proceedings,  I  am  unable  to  decide. 

32.  I  think  all  appellants  should  have  costs  if  they  succeed,  and  give  security  for  costs,  if 
they  fail. 

33.  I  do  not  feel  competent  to  ?ive  an  opinion  on  questions  33  to  38  inclusive ;  but  I  would 
repeat  that  I  think  it  would  be  wise  to  permit  traders  to  submit  their  estates  voluntarily  to 
the  administration  of  the  bankrupt  law ;  dispensing  in  such  cases  with  all  evidence  of  facts 
now  required  to  sustain  a  commission,  and  guarding  against  fraud  as  effectually  as  can  be 
done. 

39.  I  have  known  it  operate  very  cni^y  upon  baQkrupt& 

40.  I  think  it  ought  not ;  but  creditors  ought  to  be  at  liberty  to  show  cause  against  it. 

41.  Certainly — ^in  large  bodies  of  creditors*  very  great  expense. 

42.  By  dispensing  with  creditors  consent.  ' 

43.  I  thinK  it  would* 

44.  Perhaps  it  might  so  operate ;  but  I  do  not  see  why  that  supineness  should  be  favoured. 
45, 46, 47,  48, 49.  I  think  an  equitable  or  discretionary  jurisdiction  in  the  Judge,  something 

Uke  that  vested  in  the  Commissioners  of  the  Insolvent  Court,  might  be  advantageous. 

50.  Where  all  parties  mean  honestly,  a  trust-deed;  where  trwad  exists,  either  in  the 
bankrupt  or  any  other  party  to  the  prejudice  of  the  estate,  trustees  are  tneScieat  I  believe 
the  generality  of  creditors  prefer  a  trust-deed — and  an  offer  of  a  dividend  paid  down,  however 
small,  even  to  that  The  principle  is,  an  early  knowUdge  of  the  worst,  and  the  speediest 
possible  reaUzation,  even  at  a  sacrifice. 

57.  I  have  had  some  experience  in  country  commissions,  but  do  not  feel  con^>eteiit  to  advise 
upon  the  numerous  points  put  in  the  remaining  questions,  which  deserve  much  and  ddiberate 
consideration :  I  think  I  may  venture  to  say  generally  that  fewer  frauds  are  conunitted  imder 
the  country  commissions  than  in  London — everybody*s  affairs  being  more  known  to  their 
neighbours — and  t^iat  fruitful  source  of  fraud  in  London,  fictitious  bills,  being  unknown. 

I  have  attempted  an  answer  to  some  of  these  queries  in  deference  to  Mr.  Law's  wishes,  but 
I  cannot  but  be  sensible  that  my  answers  will  a&nrd  the  Commissioners  very  little  i 


Mr.  EDWARD  BLOXSOME,  Solicitor.— Dobslet. 

Ifer. B. BloKSoae.  1*  Distinct — as  concerns  all  country  commissions;  on  the  ground,  in  the  first  place,  that 

two  in  three  bankruptcies  are  concerted  for  the  benefit  of  the  bankrupt,  who,  if  examined  in 
London,  avoids  every  check  to  a  false  statement,  as  creditors  won't  add  to  their  loss  the  ex- 
pense of  a  journey  to  London  to  oppose,  or  employ  solicitor,  agent,  and  counsel  so  to  do ;  and 
in  the  next  place,  the  expense  of  a  commbsion  in  London  is  enhanced  by  the  off-hand  way 
the  business  is  conducted  in  the  Bankruptcy  Court,  and  the  very  limited  time  usually  bestowed 
fi>r  investigation. 

2.  I  am  decidedly  of  opinion  that  all  country  bankruptcy  cases  should  be  heard  in  the 
county  town,  before  a  commissioner  of  the  Insolvent  Debtors'  Court  Those  commissiooas 
devote  often  more  time  to  a  trifling  insolvency  case  than  is  bestowed  by  any  quorum  commis- 
sioner of  bankrupt  in  this  county.  This  is  my  opinion,  on  the  supposition  that  country  com- 
missioners are  to  be,  at  all  events,  superseded^ 

3.  I  am  decidedly  in  favour  of  proceeding  in  the  Insolvent  Debtors*  Court.  In  my  official 
situation  I  have  had  knowledge  of  the  Insolvent  Debtors'  Court  from  its  establishment,  and 
am  decidedly  in  favour  of  the  advantage  to  creditors  by  the  public  investigation  which  there 
takes  place,  and  the  trifling  expense  creditors  incur. 

5.  I  do  not  recollect  any  case  in  which  so  good  a  dividend  would  have  been  obtained  by 
making  the  party  a  bankrupt. 

6.  I  hardly  know  a  case  in  bankruptcy  but  would  have  been  more  advantageously  worked 
through  the  Insolvent  Court ;  but  I  do  not  see  that  any  advantage  arises  to  an  estate  by  pay- 
ing over  money  to  the  provisional  assignee  of  the  Insolvent  Debtors'  Court.     I  think  all  mouey 
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should  at  once  be  paid  into  the  hands  of  the  person  appointed  assignee,  who  should  be  liable  Returns  to  the 
to  full  interest  upon  all  moneys  above  100/.  in  his  hands  beyond  a  montli.  Qucslioiiii  ourcu- 

^  J  J  JatedbytbeCom. 

7.  I  rec<^ect  two  cases ;  one,  where  a  dd>tor  lay  in  Ilminster  gaol  several  years,  to  the  pre-  mlisioiiers. 
judice  of  his  creditors,  and  would  not  petition ;  and  the  other  was  a  case  in  Gloucester  oounty  ^   j,  rj — 
gaol,  of  a  like  nature ;  but  this,  I  observe,  is  no  answer  to  the  question.  uioxsomei. 

8.  I  have  no  sort  of  doubt  but  the  property  of  a  bankrupt  is  often  so  diminished ;  but,  as 
acts  of  bankruptcy  are  not  often  made  public,  frequent  occurrences  are  not  Ukely  to  fell  to  one 
person*s  knowledge.  In  a  recent  case  in  my  neighbourhood  I  have  reason  to  know  that  acts 
of  bankruptcy  had  been  committed  long  (two  or  three  months)  before  that  on  which  the  party 
was  adjudged;  and,  in  the  interim,  deeds  to  secure  relations  and  favoured  individuals  had  been 
concocted ;  but,  from  the  facilities  bankrupts  have  to  defraud  creditors,  as  in  the  case  I  allude 
to,  there  was  no  bringing  home  proof  of  the  fraud,  although  relatives  were  benefited  several 
thousand  pounds,  to  the  injury  of  the  honest  creditor.  If  the  law  would  allow  the  attorney 
who  made  the  deeds  to  be  examined,  a  remedy  would  at  once  be  foimd. 

10.  I  should  say  not  be/are  adjudication. 

11.  I  have  not  the  statute  before  me,  and  do  not  at  this  instant  recollect  the  Act. 

12.  I  cannot  say  generally ;  but  I  think,  almost  as  frequently  as  against  their  own  consent. 

13.  Compulsory,  on  application  of  a  majority  of  creditors;  but  giving  the  power  to  one 
would  open  a  door  to  fraud. 

14.  I  think  not. 

15.  I  think  the  direct  reverse,  and  that  even  the  recent  alteration,  allowing  the  debtor  to 
give  bail,  enables  him  to  defraud  his  creditors. 

16.  I  never  was  a  convert,  and  never  shall  be,  to  the  giving  up  process  of  arrest;  still,  I  do 
not  think  a  judgment  creditor  should  have  this  power,  except  on  good  cause  of  intention  to 
abscond. 

17.  A  debtor,  who  had  friends  likely  to  again  reinstate  him  in  business,  would,  in  my  opi- 
nion, by  duress,  be  induced  to  more  feir  discovery  of  his  effects. 

18.  I  know  it  has  the  effect  of  inducing  payment  more  speedily  than  otherwise  it  would  be 
made. 

19.  The  dread  of  being  locked  up  in  a  gaol  has,  I  think,  that  influence  in  each  case. 

20.  I  think  Courts  of  Requests  are  useful;  but  the  mode  of  proceedings  should  be  simpli- 
fied, as  well  as  expense  curtailed. 

21.  The  idea  of  imprisonment  tends  to  facilitate  payment. 

22.  I  am  not  awa^e  of  this,  and  do  not  think  the  effect  would  be  so  if  the  charges  of  such 
courts  were  moderated.  I  have  known,  as  well  in  the  coimty  court  as  in  hundred  courts, 
where  the  debt  sued  for  has  not  exceeded  5^.  or  10^.,  that  expenses  have  been  incurred  to  tjie 
amount  of  as  many  pounds. 

23.  In  my  opinion  such  a  power,  and  fear  of  imprisonment,  would  have  a  good  effect 

24.  It  cannot  be  to  the  advantage  of  a  creditor  to  impose  on  him  liability  of  expense  in  addi- 
tion to  the  almost  loss  of  his  debt 

25.  Certainly  detrimental. 

26.  I  have  not  had  experience — ^but  have  heard  of  debtors  setting  creditors  at  defiance  whom 
the  debtor  knew  the  expense  of  process  would  deter. 

28.  Certainly  judge  or  conmiissioner  should  have  the  power,  and  <Mrder  imprisonment — ^but 
not  fine— as  that  would  still  lessen  the  assets  to  be  divided. 

29.  If  the  fiat  could  be  obtained  otherwise  than  by  the  authority  of  Lord  Chancellor,  then 
the  saving  of  expense  would  be  an  advantage. 

30.  It  would  be  more  advantageous  as  being  more  expeditious  and  less  circuitous,  as  also 
a  saving  of  expense. 

31.  The  Court  of  Review  is  a  mere  humbug,  and  it  is  time  it  should  be  abolished.  I  think, 
subject  to  appeal,  it  would  be  advantageous  that  the  judge  or  commissioner  should  decide. 

32.  Certainly,  to  prevent  frivolous  and  vexatious  appeals. 

33.  I  do  not  see  any  thing  to  find  fault  with  in  this  law.  Giving  some  traders  intimation 
of  intention,  would  be  to  facilitate  the  clandestine  removal  or  secreting  goods  and  moneys. 

34.  Ex  parte,  and  without  notice.  A  notice  would  fecilitate  the  making  away  with  pro- 
perty, unless  a  messenger  was,  immediately  on  notice,  put  in  possession. 

35.  A  bad  law.  A  time  should  be  defined,  say  before  his  last  examination — at  least  he 
should  give  notice  of  his  intention  at  or  before  examination — and  state  his  grounds  of  opposition 
to  the  validity  of  the  fiat.     A  bankrupt's  avoidance  to  surrender  should  be  deemed  admission. 

36.  No  objection,  and  should  be  conclusive. 

37.  I  have  not  sufficiently  considered  this  point  to  give  any  answer. 

39.  I  think,  without  such  law,  we  should  have  more  fraudulent  commissions  than  we  now 
have. 

40.  To  depend,  as  it  does,  on  tHe  consent  of  creditors. 
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Returns  to  the 
Questions  circu- 
lated by  the  Com- 
missioners. 

Mr.  E.  Bloxsome. 


41.  I  have  never  known  any  complaint, 
enough  to  pay  such  expenses. 

42.  I  do  not  think  it  would  be  beneficial  to  diminish  the  expense* 
would  benefit  a  fraudulent  bankrupt 


The  bankrupt  or  his  relatives  are  usually  ready 
The  decreasing  expense 


43.  I  am  not  an  advocate  for  giving  a  bankrupt  more  advantages  than  the  law  at  present 
allows. 

44.  I  do. 

45.  Most  likely. 

46.  I  think  it  should. 

47.  In  all  cases — ^until  after  the  audit  and  payment  of  first  dividend. 

48.  I  should  say,  where  fraud  has  been  fully  established,  the  certificate  should  be  withheld 
— unless  every  creditor  above  20/.  consented. 

49.  For  fraud,  as  well  as  gross  misconduct,  the  terror  of  such  imprisonment  would  tend  to  a 
more  honest  disclosure. 

50.  Fiat,  rather  than  trust-deed — unless  a  majority  of  creditors  {three- fifths  in  value)  should 
at  a  special  meeting  agree  to  a  trust-deed.  Trust-deeds,  when  sifted  into,  are  very  generally 
found  to  be  contrivances  for  dishonest  purposes. 

51.  I  do  not  think  that  trust-deeds  are  more  resorted  to  than  formerly.  Four  in  five  of  the 
trust-deeds  which  have  been  questioned  in  insolvency  cases,  have  been  found  to  have  origin- 
ated for  the  purpose  of  favouring  particular  creditors. 

52.  If  preference  is  given  to  a  trust-deed.  One  cause  is,  the  extra  expense  of  working  the 
fiat ;  another  cause,  that  the  future  effects  of  the  debtor  are  not  exonerated. 

53.  I  am  not  an  advocate  for  the  Court  of  Bankruptcy,  and  see  no  occasion  why  that  court 
should  interfere  between  the  trustees  and  creditors. 

54.  I  have  not  considered  this,  and  do  not  see  the  effect  of  it. 

55.  In  coimtry  conmiissions  no  official  assignee  is  wanting.  It  may,  and  does,  sometimes 
happen  that  an  assignee  finds  it  for  the  benefit  of  a  bankrupt's  estate  to  ask  leave  of  the  cre- 
ditors to  employ  an  accountant,  who  is  paid,  as  he  properly  should  be,  out  of  the  particular 
estate. 

56.  I  confine  my  opinion  to  cases  in  the  country,  where  we  do  not,  I  think,  need  official 
assignees. 

57.  I  have  suffered  severely  from  such  failures,  and  have  had  experience  in  working  com- 
missions and  fiats  in  the  country — and  verily  and  in  my  conscience  believe  more  justice  is  done 
to  the  creditor  by  the  working  country  cx>mmissions  in  or  near  the  place  where  the  debtor 
resides,  than  by  taking  them  to  London ;  and  I  know,  from  experience,  that  costs  in  the  coun- 
try are  less  than  in  London.  The  proceedings  are  more  public  in  the  country  (that  is,  to  those 
who  are  interested)  than  in  London ;  for  it  is  no  more  proverbial  than  true,  that  a  rogue  runs 
to  London  to  be  further  tutored  in  roguery. 

59.  The  limiting  the  fees,  when  sitting  on  two  or  three  fiats  in  one  day,  as  well  for  sittings  as 
for  travelling  expenses,  and  the  requiring,  when  necessary,  the  attendance  of  the  commissioners 
for  a  sitting  not  less  than  three  hours,  if  business  is  before  them. 

60.  The  only  answer  I  give  to  this  is  my  decided  opinion  that  every  fiat  in  bankruptcy 
should  be  worked,  as  far  as  the  examination  of  the  bankrupt  and  witnesses  are  concerned,  in 
or  near  the  place  of  the  bankrupt's  residence,  or  as  conveniently  thereto  as  can  be,  and  not 
beyond  the  county  town.  A  power  of  appeal  should  not,  I  think,  be  refused  in  any  cases  of 
bankruptcy  or  insolvency,  on  reason  given,  and  security  for  costs,  if  decided  against  the 
appellant.  Testimony  by  affidavit  bad,  as  a  general  rule,  because  it  prevents  cross-exanuna- 
tion.  Judges  sitting  always  in  London  not  the  best  judges  of  what  is  suited  to  the  country. 
The  proceedings  in  the  country  should  remain  there,  where  every  creditor  or  his  representative 
has  a  right  to  inspection  of  proceedings :  they  ought  not  to  be  oriven  to  expense,  besides  loss 
of  their  just  demands. 

61.  I  see  no  advantage  likely  to  arise  sufficient  to  compensate  for  the  extra  expense. 

62.  I  do  not  think  that  any  advantage  can  arise  by  removing  from  the  country,  bankruptcy 
or  insolvency  cases  which  arise  in  the  country.  To  remove  these  from  the  residence  of  the 
bankrupt  would  impose  expense  on  the  creditors  who  would  not  have  the  facility  of  bringing 
witnesses  and  other  proof  of  fraud  by  the  bankrupt.  As  before  observed  it  is  the  plan  of  a 
fraudulent  trader  to  get  his  fiat  worked  in  London  to  avoid  his  country  creditors.  I  have 
invariably  found  that  a  commission  in  the  country  is  conducted  more  to  the  satisfaction  of 
creditors  (who  usually  attend  and  witness  examinations  and  suggest  questions  as  to  secre^ 
tion  of  property  and  as  to  its  being  made  away  with,  and  as  to  causes  of  failure),  than  those 
commissions  worked  behind  the  creditors'  backs  by  being  carried  to  London. 

63.  My  opinion  is  that  the  bankrupt  law,  if  exercised  according  to  the  spirit  thereof,  and 
the  examinations  and  proceedings  had  in  those  towns  and  places  where  the  bankrupt  has 
carried  on  his  trading,  and  where  his  mode  of  doing  business  is  known,  cannot  be  much 
improved.  The  Insolvent  Debtors'  Court  does  not,  in  my  opinion,  need  any  alteration  of 
importance,  and  the  only  objection  against  the  practice  of  bankruptcy  commissions  in  the 
country  is  their  not  allowing  or  rather  devoting  more  time  to  their  sittings. 
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Returns  to  the 
Mr.  THOMAS  RIDDING,  Solicitor.— Southampton.  Quettions  circu- 

lated by  the  Com* 

1,  13.  My  practice  in  business  has  been  always  more  in  conveyancing  and  criminal  law  than  — 1. 

in  mercantile  business  and  having  declined  being  named  a  country  commissioner  of  bank-  M|.^  t.  Ridding, 
ruptcy  I  really  have  seen  nothing  of  the  present  practice,  which  I  used  to  do,  as  a  commis- 
sioner, formerly,  and  I  am  only  acquainted  with  the  insolvent  debtors'  law  by  attending  the 
examination  of  a  few  insolvent  debtors  as  clerk  of  the  peace.  That  is  certainly  an  improve- 
ment upon  the  old  law  of  examining  them  at  sessions,  but  it  is  hard  and  inconvenient  to 
creditors  to  be  at  the  expense  of  employing  attorney  and  counsel.  The  commissioners'  ex- 
amination of  insolvents  is  far  superior  to  the  customary  examination  of  bankrupts  by  commis- 
sioners, when  unopposed. 

14,  15.  I  cannot  think  it  a  wise  policy  to  allow  persons,  not  traders,  to  seek,  at  their  own 
convenience,  any  process  for  getting  rid  of  their  debts. 

16,  17,  18,  19.  I  am  fully  of  opinion  that  the  fear  of  imprisonment  for  debt  has  great 
effect  in  inducing  a  man  to  pay  a  debt  when  it  is  demanded,  and  to  refrain  from  incurring 
debt.  I  found  that  opinion  on  the  experience  I  had  as  prothonotary,  for  above  25  years,  of  a 
court  of  common  law  held  underthe  charters  of  this  town  and  county.  If  the  writ  issued  was  an 
arrest,  the  causes  were  generally  settled  immediately,  but  if  only  serviceable  process,  the  suits 
were  continued  for  a  long  time,  and  often  not  settled  till  a  writ  of  execution  was  issued. 

20.  I  am  not  acquainted  with  Courts  of  Request,  but  I  much  doubt  their  effect  if  they  had 
no  power  of  imprisonment. 

25,  26.  I  do  not  know,  from  experience,  that  the  abolition  of  arrest  on  mesne  process  has 
been  beneficial  to  creditors  or  not,  but  I  cannot  conceive  any  benefit  it  can  have  been  to 
creditors.  The  benefit  is  surely  to  the  debtor,  and  the  only  question  seems  to  me,  whether 
the  creditors  have  suffered  by  it,  which  I  cannot  answer. 

28.  I  should  think  that  the  judge  or  commissioner  should  have  full  power  to  enforce  his 
orders,  or  justice  cannot  be  duly  administered. 

29.  Surely  the  necessity  of  obtaining  a  fiat  of  the  Lord  Chancellor,  by  a  previous  affidavit 
and  bond,  is  a  check  against  the  complaint  being  improperly  made ;  if  the  fiat  is  dispensed 
with,  some  other,  perhaps  more  efficient,  check  should  be  substituted  for  it. 

30.  I  think  it  would  be  better  if  some  proceeding  or  inquiry  did  originate  before  the  judge 
or  commissioner  who  is  to  adjudicate  in  the  bankruptcy. 

33.  A  notice  to  a  trader,  previous  to  his  being  proceeded  against  to  make  him  a  bankrupt, 
seems  to  be  desirable  and  proper,  but  it  has  the  evil  of  enabling  him  to  abscond,  or  make 
away  with  bis  goods. 

34.  If  a  proper  inquiry  is  made,  I  think  the  seizure  of  the  property  should  be  made  in  all 
cases.  In  adverse  bankruptcies  the  affidavit  could  generally  be  procured  of  probable  cause  to 
abscond. 

35.  In  the  present  state  of  the  law  it  is  fit  the  bankrupt  should  have  a  power  of  bringing  his 
action  to  dispute  the  validity  of  the  fiat,  but,  if  he  has  previous  notice,  there  can  be  no  occa- 
sion for  it ;  but  another  person,  claiming  adversely  to  the  assignees,  should  hardly  be  pre- 
cluded from  such  action. 

36.  There  is  difficulty  in  saying  a  third  person  should  be  concluded  by  it,  but  if  he  has 
opportunity,  by  any  public  notice,  to  show  cause  against  the  adjudication,  I  see  no  objection  to 
the  adjudication  being  conclusive. 

37.  I  would  confine  it  as  proposed,  but  not  as  in  the  Irish  Act. 

38.  I  see  no  objection  to  this;  it  seems  tome  quite  proper. 

3B,  The  signature  of  creditors,  as  at  present,  appears  to  me  to  be  very  proper. 

40.  I  think  the  judae  or  commissioner's  certificate  of  conformity  ought  to  depend  on  the 
previous  consent  of  creditors. 

43,  44,  45.  I  think  it  very  unreasonable  that  creditors  should  be  put  to  an  expense  in 
opposing  bankrupts'  certificates ;  and  the  effect  of  it  would  be,  that  undeserving  bankrupts 
would  get  their  certificates,  as  creditors  not  actuated  by  revenge  would  never  be  at  the  ex- 
pense of  opposing  it, 

46.  Certainly  his  conduct  in  getting  into  debt  should  be  considered  if  the  creditors  con- 
sent is  not  to  be  required,  as  it  is  presumed  the  consent  to  the  certificate  is  generally  withheld 
on  that  account. 

47.  This  must  depend  so  much  on  the  nature  of  the  bankrupt's  estate,  that  hardly  any  rule 
seems  applicable  to  all  cases,  nor  can  such  cases  be  easily  defined ;  perhaps  it  should  only  be 
withheld  in  cases  appearing  to  the  judge  or  commissioner  fitting  so  to  be. 

49.  I  think  it  would  be  proper  to  enable  a  judge  or  commissioner,  in  such  case,  to  have  a 
limited  power  to  punish  a  bankrupt. 

50,  51,  52.  Though  the  expense  of  a  bankruptcy  is  more,  yet  the  power  of  the  bankrupt 
laws  is  so  much  greater,  that  it  seems  more  effectual  than  a  trust-deed.  With  an  honest  insol- 
vent, a  trust-deed  may  be  the  best;  with  a  dishonest  one,  the  bankruptcy  law :  but  I  have  not 
much  experience  in  trust-deeds. 
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Rehirnfl  to  the         53.  I  think  it  would  be  desirable  that  the  commissioners  of  bankruptcy  should  have  power 
Qufli^oiis  eireo-      over  trust-deeds  of  insokents,  but  have  Bot  sufficient  experience  to  recommend  any  provisions. 

missi^ra.  '  really  do  not  consider  myself  competent  to  form  a  good  opinion  on  the  questions  I  have 

■  not  answered. 


Mr.  H.  J.  SHEPHERD,  Solicitor.— Beverltiy. 

Mr, H.J. Shepherd.  I  might  fairly  plead  as  an  apology  for  delaying,  or  omitting  altogether,  a  reply  to  the 
printed  Questions  which  you  have  favoured  me  with  on  behalf  of  The  Commissioners  for 
mquiring  into  the  Laws  relating  to  Bankrupts  and  Insolvent  Debtors — a  variety  of  pressing 
engagements  not  having  left  me  sufficient  leisure  for  giving  these  Questions  the  considera- 
tion which,  from  their  importance,  they  deserve ;  but  the  truth  is,  that  on  my  first  peniBal  of 
them,  I  felt  so  conscious  of  my  incompetency  to  answer  the  greater  part  of  them,  and  that, 
with  respect  to  the  rest,  my  opinion  was  entitled  to  so  little  weight,  that  I  laid  them  down 
under  the  impression  that  it  might  be  more  respectful  to  the  commissioners  to  waive  giving 
any  syiswer,  rather  than  trouble  them  with  crude  ideas  of  my  own  upon  subjects  on  which  they 
are  so  much  better  qualified  than  myself  to  form  a  correct  judgment.  My  attention,  however, 
has  been  recently  again  drawn  to  these  Questions ;  and,  although  I  am  still  fully  sensible  that 
any  attempt  on  my  part  to  answer  them  seriatim  would  be  useless,  yet  when  I  reflect  that, 
from  my  official  attendance  at  the  Jnsolvent  Debtors*  Court  at  York  for  several  years  past  as 
deputy-clerk  of  the  peace,  I  must  be  supposed  to  know  something  of  the  proceedings  of  those 
courts,  and  be  able  to  say  how  far,  in  my  opinion,  they  are  advantageous  or  otherwise  to  the 
public,  I  cannot  reconcile  it  to  myself  to  be  wholly  silent,  particularly  as  my  silence  might  be 
liable  to  misconstruction.  With  your  permission,  then,  I  will  confine  myself  very  much  to  the 
consideration  of  the  4th  Question,  and  but  slightly  notice  a  few  of  the  others. 

4.  In  reply  to  the  4th  Question,  I  beg  to  state  that  I  have  had  some  knowledge  of  the  course 
of  practice  in  the  Insolvent  Debtors'  Court  for  the  last  thirteen  years,  or  thereabouts,  and  that 
it  has  been  acquired  by  my  attendance  at  the  Circuit  Courts  at  York,  as  deputy-clerk  of  the 

rsace  of  the  East  Riding  (alternately  with  the  clerk  of  the  peace  of  the  North  Riding),  and  I 
have  no  hesitation  in  declaring  that,  in  my  opinion,  these  courts  have  been  decidedly  advan- 
tageous to  the  public.  The  grounds  of  my  opmion  are,  that  the  proceedings  in  the  Insolvent 
Debtors'  Court  are  attended  with  very  trifling  expense ; — that  property,  which  would  otherwise 
have  been  lost  to  the  estate  from  a  fraudulent  preference,  has  been  frequently  brought  to  light 
after  concealment  by  a  relative,  or  wrested  from  the  grasp  of  a  rapacious  creditor,  and  divided 
rateably  amongst  the  creditors  at  large,  by  holding  out,  in  terrorem,  the  prolonged  imprison- 
ment of  the  insolvent,  or  the  adoption  of  other  stringent  measures ; — that  every  facility  b 
afforded  to  creditors,  whether  opposing  by  counsel  or  in  person,  for  examining  into  and  ascer- 
taining the  truth  of  the  insolvent's  statements,  and  the  real  nature  of  his  transactions ; — and  du^ 
the  publicity  given  to  the  proceedings  of  the  court  is  a  check  upon  fraudulent  debtors.  And 
did  I  not  feel  Uiat  I  was  treading  on  tender  ground,  and  that  any  eulogium  passed  by  so  humble 
an  individual  as  myself  upon  those  elevated  to  judicial  stations,  might  be  deemed  not  only 
superfluous  but  out  of  place,  I  cotild  here  bear  ample  testimony  to  the  efficient  manner  in 
which  justice  is  invariably  administered  by  the  commissioners  for  the  relief  of  insolvent  debtors. 
I  might,  with  great  truth,  declare  that  there  has  scarcely  ever  been  a  court  which  I  have 
attended,  that  I  have  not  had  occasion  to  admire  the  urbanity  of  the  presiding  commissioner, 
at  the  same  time  that  he  properiy  maintained  his  dignity, — his  unwearied  patience  and  perse- 
verance in  sifting  and  unravelling  intricate  cases, — his  discrimination  in  discovering  where  insol- 
vency has  arisen  from  misfortune,  and  where  from  misconduct, — 4ind  his  treatment  of  the  insolvent 
accordingly;  and  also  the  promptness  and  perspicuity  of  the  judgments  pronounced;  tfaee&ct 
of  all  which  could  not  fail  to  be,  to  impress  both  the  creditors  and  the  public  with  the  conviction 
that,  however  the  law  itself  might  be  capable  of  improvement,  there  was  at  least  no  room  left 
for  improvement  in  the  mode  of  its  administration.  This,  I  trust,  will  not  be  considered  as 
unmeaning  and  complementary  language,  employed  only  to  supply  the  lack  of  solid  informa- 
tion, or  to  serve  any  unworthy  purpose ;  for  it  is  simply  the  expression  of  my  real  sentiments, 
which  I  have  not  felt  justified  in  withholding  on  the  present  occasion,  as  I  hold  an  able  and 
impartial  exercise  of  the  powers  vested  in  the  commissioners  to  be  most  important,  and  very 
intimately  connected  with  the  efficiency  of  the  powers  themselves,  and  as  mainly  instrumental 
towards  the  well-working  of  the  system.  I  am  well  aware  of  the  common  objection  to  the 
Insolvent  Debtors'  Court,  arising  from  the  smallness  of  the  dividends  recovered  by  its  process ; 
but  it  should  be  recollected  that,  in  the  majority  of  cases  brought  before  the  court,  the  insol- 
vents no  not  apply  for  relief  until  their  funds  are  nearly  exhausted,  and  that,  in  the  other  cases, 
however  small  the  dividends  may  have  been,  they  would  have  been  still  smaller,  had  they  been 
subject  to  the  expenses  of  a  fiat  in  bankruptcy.  By  way  of  illustrating  the  salutary  effect  of 
the  power  possessed  by  the  court  of  imprisonment,  I  may,  perhaps,  be  allowed  to  mention  that, 
within  a  few  weeks  past,  a  request  was  made  to  me  to  prepare  a  deed  of  assignment  by  a  man 
who  was  very  desirous  of  assigning  his  property  to  his  son.  After  some  inquiries,  the  man 
admitted  that  he  was  not  indebted  to  his  son,  but  that  his  object  was  merely  to  prepare  for  the 
threatened  proceedings  of  a  creditor,  to  whom  he  owed  a  large  sum  of  money  for  goods  sold 
and  delivered.  Upon  my  remonstrating  with  him  on  the  unfairness  of  such  conduct,  and 
recommending  his  endeavouring  to  come  to  some  amicable  settlement  or  compromise  vrith  his 
creditors,  or  his  making  an  assignment  to  trustees  for  the  equal  benefit  of  all  his  creditors,  he 
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iqppeared  to  pay  no  attentioii  to  my  remonstraoces,  until  I  warned  hku  that,  if  he  could  induce  Retuns  to  the 
any  professional  man  to  prepare  an  assigament  to  Us  son  under  inch  circumstances,  it  would  QuettioM  eivem- 
efifectually  prevent  his  receiving  the  benefit  of  the  Insolvent  Act  until  after  a  long  term  o/* '*?*d  hy.tiieConi- 

imprisonment  for  fraud.     And  I  have  reason  to  believe  that  the  fear  of  imprisonment,  to  which  

he  had  not  been  aware  that  he  was  exposing  himself,  made  a  great  impression,  and  had,  in  this  Bir-H./^Sbeplierd.. 

instance,  the  designed  effect.     And  this  is  not  a  solitary  case  which  has  occurred  in  my  own 

practice.     Upon  the  whole,  my  opinion  is  in  favour  of  the  system  pursued  in  the  Court  for 

the  relief  of  Insolvent  Debtors,  without,  however,  conaideqpg  it  applicable  to  the  heavier  cases 

in  bankruptcy.     Indeed,  I  doubt  much  whether  the  laws  relating  to  bankrupts  could,  in  any 

case,  be  conveniently  administered  by  commissioners  on  circuit. 

11.  With  reference  to  No.  11,  this  Act  has,  in  my  experience,  had  a  beneficial  effect.  It 
!»•  given  to  purchasers  and  others  a  protection  against  secret  acts  of  bankruptcy,  to  which 
they  were  fairly  entitled. 

13.  It  would. 

14.  Certainly  not 

15.  I  do  not. 

16w  I  think  a  judgment  creditor  should  have  the  power  of  taking  his  debtor  in  execution  as 
at  present,  unless  the  plan  proposed  by  No.  23,  which  seems  preferable,  should  be  adopted. 

18.  I  believe  it  has  some  effect. 

19.  In  my  opinion  it  has,  in  some  degree,  sueh  influence. 

20.  I  am  acquainted  with  the  operation  of  Courts  of  Requests.  There  has  long  been  oae 
HI  this  town.  They  riiould  not  in  my  opinbn  be  abolished,  until  some  other  local  courts,  of  a 
superior  construction,  are  established  for  the  recovery  of  small  debta,  at  a  trifling  expense. 

21.  I  believe  that  they  would  not  have  such  effect. 
32.  I  am  not. 

24.  I  think  the  debtor  should  be  the  petitioner,  and  have  to  show  his  title  to  the  indulgence. 

25.  I  believe  it  ha&  not 

26.  I  believe  it  has  been  beneficial  to  debtors. 

27.  As  an  attorney. 

29.  In  my  opinion,  there  is  no  advantage. 

30.  ItwouM. 

32.  It  would. 

33.  I  am  not  aware  of  any  instance  of  hardship  occurring  from  this  state  of  the  law,  and 
probably,  under  afl  circumstances,  it  may  be  preferable  to  ei^er  of  the  alterations  suggested  in 
the  next  query. 

I  must  now  conclude ;  but  I  cannot  do  so  without  requesting  the  favour  of  you  to  ofier  my 
apologies  to  the  Commissioners  of  Inquiry  for  this  meagre  and  worthless  communication,  and 
to  express  my  regret  that  it  is  out  of  my  power  to  afford  any  information  likely  to  be  useful  to 
them  in  the  prosecution  of  their  investigation.  ^ 


Mr.  W.  H.  COTTERILL,  Solicitor,  Throgntorton-street. 

1,  2.  I  think  it  would  be  adrantageons  that  aU  persona  failing  to  pay  their  debts,  whether  Mr.  W.H.CotteriU. 
traders  or  not,  should  be  subjected  to  bankruptcy,  and  the  estates  of  all  be  under  the  jurisdic- 
tion of  one  court ;  for  I  do  not  see  that  the  circumstance  of  the  party  being,  or  not  being  a 
trader,  is  a  reason  for  any  substantial  difference ;  but  if  there  are  to  be  two  principles  of 
adnunistratiim  (as  now)  I  think  two  distinct  courts  preferable.  The  present  fixed  fees  upon 
fiats  should  be  abolished,  and  the  charges  made  dependent  on  the  amount  of  assets  recovered 
by  a  per  centage. 

3,  4,  5.  I  know  very  little  of  the  Insolvent  Court;  but  I  do  not  remember  ever  hearing 
that  any  client  of  mine  had  received  a  dividend  there.  The  more  familiar  course  of  proceed- 
ing adopted  in  the  Court  of  Bankruptcy  appears  to  me  much  preferable  to  that  of  the  Insol- 
vent Court. 

6.  I  do  not  think  that  any  case  in  bankruptcy  which  I  have  been  acquainted  with  would 
have  been  better,  or  so  well  managed,  in  the  Insolvent  Court ;  but,  as  I  have  already  said, 
my  acquaintance  with  the  Insolvent  Court  is  only  slight. 

7.  As  far  as  I  have  had  the  opportunity  of  observing  the  conduct  pursued  by  insolvent 
debtors,  all  the  disposable  property  has  disappeared  before  the  assignment,  so  that  the  creditors 
have  got  nothing. 

8.  No;  these  transactions  are  generally  managed  before  an  act  of  bankruptcy. 

9.  The  existing  Acts  of  Bankruptcv  appear  to  comprise  pretty  well  all  that  can  be  suggested 
adverse  to  the  debtor;  but  I  think  that  it  would  be  well  that  he  should  be  allowed  to  declare 
hunself  a  bankrupt,  doing  that  directly,  which  is  now  d(me  circuitously  by  a  declaration  of 
insolvency. 
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2f*2?*  *^  *^*  ^^'  ^^'  *^®  party  has  generally  too  strong  an  interest  and  feeling,  one  way  or  the  other 

lated  byihe  Co^      ^^  ^^^^  ^^  ^^  *^      *^^  ^^^  ^^  ^  received  as  a  witness  respecting  it. 

missioners.  I K  I  think  this  statute  calculated  to  do  good ;  but  I  am  not  enabled  to  speak  of  its  practical 

Mr.W.i;CotterUl.'''''^^"S- 

12.  I  should  say  yes  in  19  instances  out  of  20,  though  very  frequently  in  compliance 
with  the  wishes  of  their  creditors. 

13.  Yes — ^provided  that  his  discharge  from  liability  for  his  debts  should  still  be  dependent 
upon  a  large  majority  of  his  creditors. 

14.  Yes — subject  to  the  condition  mentioned  in  my  last  answer. 

15.  Yes — subject  to  the  same  condition ;  for  I  think  the  bulk  of  the  creditors  will  not  give 
a  discharge  unless  satisfied  they  have  got  all  they  can ;  and  then  it  seems  better  that  the  maa 
should  be  left  free  to  make  another  attempt  to  establish  himself. 

16.  Yes ;  the  question  of  the  probabiUty  of  the  debtors  absconding  can  hardly  apply  to 
execution^  for  if  he  is  not  subject  to  process  against  his  body,  he  has  little  temptation  to  abscond. 
Imprisonment  is  a  punishment  which  I  think  an  insolvent  ought  to  suffer — unless  his  conduct 
has  been  such  as  to  satisfy  the  bulk  of  his  creditors  that  he  is  guiltless. 

17.  At  least  the  fear  of  this  punishment  tends  to  deter  persons  from  contracting  debts 
Wantonly ;  besides,  property  may  still  be  concealed,  and  imprisonment  may  bring  aoout  a 
disclosure. 

18.  I  think  it  has  some,  and  indeed  a  considerable  effect  in  inducing  persons  to  pay  ddts 
when  they  can. 

19.  I  think  so,  very  materially;  though,  probably,  the  want  of  legal  means  of  enforcing 
debts  might  have  as  beneficial  an  effect,  by  inducing  tradesmen  and  others  to  exercise  more 
caution  in  giving  credit. 

20.  I  am  not ;  to  abolish  them  would,  in  effect,  take  away  all  means  of  recovering  very 
small  debts,  which,  probably,  would  be  beneficial  to  the  community,  by  preventing  credit  being 
given  for  little  sums. 

21.  22.  I  know  very  little  on  the  subject,  but  am  led  by  the  information  of  persons 
acquainted  with  it,  to  think  that  imprisonment  is  essential  to  the  system. 

23.  I  think  it  preferable  that  the  creditor  should  have  the  discretion  of  resorting  to 
imprisonment. 

24.  It  seems  to  me  that  an  insolvent  should  be  prima  facie  considered  in  fault,  and  ought 
to  be  called  upon  to  clear  himself. 

25.  I  think  it  has  been  decidedly  prejudicial.  There  have,  no  doubt,  been  cases  of  oppres- 
sive arrests,  but  I  beUeve  they  were  very  rare.  The  trouble  and  publicity  of  giving  bail  led  a 
debtor,  when  arrested,  at  once  to  look  into  his  affairs,  and  if  uimbleto  pay,  to  seek  relief  before 
the  creditors  had  incurred  expense.  Now,  the  debtor  is  tempted  by  the  facility  of  defence  to 
put  off  matters  till  the  last  moment ;  wherefore  frivolous  defences  are  much  increased,  the 

'  creditors  loss  is  aggravated  by  law  expenses,  and  the  debtor  himself  ultimately  loaded  with 
increased  debts. 

26.  For  the  same  reasons  I  think  it  has  been  prejudicial  to  debtors. 

27.  My  experience  on  this  subject  has  chiefly  arisen  from  being  concerned  for  mercantile 
men  who  have  received  bills  of  exchange. 

28.  I  think  it  not  essential,  but,  on  the  contrary  very  inexpedient,  that  each  judge  or  com- 
missioner should  have  the  power  to  inflict  fine  or  imprisonment  for  contempt,  or  non-obedience 
to  his  orders.  It  seems  to  me  that  the  utmost  extent  to  which  any  such  power  should  be 
given  should  be  to  remove  actual  obstructions  to  the  course  of  business,  by  expelling  a  person 
obstructing  it.  Beyond  this,  it  seems  to  me,  justice  will  be  more  surely  and  satisfactorily  done 
by  referring  the  contempt  to  a  court  consisting  of,  or  at  least  comprising,  other  judges. 

29.  30.  This  being  a  merely  formal  proceeding,  it  appears  to  me  immaterial  with  whom  it 
Originates. 

31 .  I  think  it  would,  subject  to  an  appeal  in  all  cases  to  a  subdivision  court,  and  from  that 
court  to  the  Lord  Chancellor. 

32.  If  the  judgment  of  a  single  commissioner  were  confirmed  by  the  decision  of  a  subdivision 
court,  I  think  a  party  might  fairly  and  beneficially  be  precluded  from  appealing  further  without 
giving  security  for  the  performance  of  the  judgment  and  for  costs. 

33.  34.  I  think  it  unjust  The  fairest  and  most  beneficial  course  appears  to  me  that  upon 
an  ex  parte  prima  facie  case  being  made,  the  commissioner  should  summon  the  alleged  debtor, 
and  make  a  temporary  order  to  prevent  the  disposal  of  property,  but  that  the  matter  should 
not  proceed  further  without  hearing  the  debtor.  Affidavits  as  to  a  person  being  about  to 
abscond,  or  make  away  with  his  property,  will  almost  always  depend  more  on  the  boldness  of 
the  creditor  than  on  the  real  facts  of  the  case. 

35,  36,  37.  As  regards  the  bankrupt,  I  think  it  would  be  well  that  he  should  be  held  bound 
by  the  fiat,  unless  within  a  short  limited  time  he  appealed  against  the  adjudication ;  in  which 
case  he  should  be  allowed,  from  his  estate,  the  means  necessary  to  try  the  question,  and  he 
might  fairly  be  held  bound  by  the  verdict  upon  an  issue  confirmed  by  the  appeal  judge.  As 
regards  third  persons,  and  in  those  actions  in  which  the  assignees'  claims  are  found^  on  the 
bankruptcy,  such  as  apparent  ownership,  fraudulent  preference,  &c.,  I  cannot  see  why  they 
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should  not  be  allowed  the  same  period  of  time  for  disputing  a  bankniptcy,  as  the  law  thinks  Returns  to  the 
fit  to  allow  for  odier  suits.  Question*  cirou- 

,         lated  by  the  Com- 
I  cannot  see  any  reason  for  allowing  persons,  against  whom  the  bankrupt  might  himself  have  missioners. 
maintained  an  action,  ever  to  dispute  the  fiat,  even  during  a  litigation  between  the  bankrupt  — - 

and  the  assignees  as  to  the  validity  of  the  fiat,  the  defendant  in  such  an  action  being  allowed  to  ^^'  ^*  H.Ck)ttenlL 
protect  himself  by  paying  money  into  court,  as  in  an  interpleader  case. 

38.  I  have  submitted  my  opinion  on  this  question  in  the  last  answer. 

39.  I  think  the  principle  right,  and  cannot  suggest  any  better  proportion  of  creditors  than 
that  now  required,  though  I  certainly  do  not  see  why  a  greater  proportion  of  signatures 
should  be  required  within  six  months  than  afterwards. 

40.  I  think  the  creditors  should  have  a  control  on  the  discharge  of  the  bankrupt,  and  the 
commissioner  also.  The  creditors  have  the  best  means  of  knowing  the  bankrupt's  real  con- 
duct, and  the  check  of  the  commissioner  will  be  beneficial  when  a  man  is  attempted  to  be 
cleared  by  unfair  means. 

41, 42.  I  think  the  expense  is  seldom  considerable ;  the  fees  might  weir,be  diminished,  but  \ 
the  other  expenses  mainly  arise  from  the  number  and  scattered  residences  of  the  creditors, 
which  cannot  be  remedied. 

43.  I  think  the  contrary. 

44.  I  think  creditors  generally  would  not  be  disposed  to  incur  the  odium  and  expense  of 
this  opposition,  and,  as  they  will  have  been  already  injured  by  the  bankruipt,  I  think  it  only 
reasonable  that  the  trouble  and  annoyance  of  getting  his  discharge  should  fall  on  him. 

45.  There  would  certainly  be  very  great  difficulty  for  a  creditor  to  make  out  such  a  case. 

46.  I  think  jiot  with  the  commissioner ;  the  circumstance  will  have  its  due  weight  with  the 
creditors  while  they  have  a  voice  in  the  discharge. 

47.  I  think  it  would  be  desirable,  in  all  cases,  to  withhold  the  certificate  till  the  official 
assignee  had  made  a  report  to  the  commissioner  as  to  the  circumstances  of  the  bankruptcy,  but 
I  think  it  ought  not  to  depend  on  making  a  dividend,  or  upon  an  audit,  matters  in  a  great 
measure  independent  of  the  bankrupt.  Such  a  rule  would  also  be  unfair  to  bankrupts  whose 
property  was  in  distant  countries,  though  this  is  the  class  of  traders  most  likely  to  be  involved 
in  bankruptcy  without  fault. 

48.  No. 

49.  No ;  I  think  such  punishment  ought  not  to  be  inflicted,  except  by  indictment. 

50.  I  think  this  depends  on  particular  circumstances  in  each  case,  and  should  be  left  to  tne 
discretion  of  the  creditors.  A  trust-deed  cannot  be  worked  unless  all  the  creditors  and  the 
debtor  approve  of  it,  and  if  they  do,  I  think  it  would  be  most  unjust  to  preclude  them  from 
this  mode  of  arrangement. 

51.  I  do  not  think  there  is  any  material  difference  in  this  respect;  it  was  generally  talked 
of  when  official  assignees  wei'e  first  appointed,  but  I  do  not  think  that  such  has  been  the  result ; 
the  conduct  of  the  official  assignees  having  given  entire  satisfaction. 

52.  I  do  not  think  the  expense  of  bankruptcy  is  the  usual  or  principal  reason  for  preferring 
a  trust-deed,  or,  what  is  more  frequent,  a  deed  of  inspectorship.  Many  states  of  circumstances 
render  it  very  material  that  those  who  manage  the  estate  should  have  a  degree  of  discretion 
which  assignees  in  bankruptcy  do  not  possess,  or,  at  any  rale,  are  not  disposed  to  assume ;  and 
it  is  unquestionable  that  where  property  is  in  foreign  countries,  it  is  much  more  easily  and 
advantageously  realized  by  or  in  the  name  of  the  debtor,  under  the  direction  of  inspectors, 
than  under  a  bankruptcy. 

53.  I  think  the  trustees  in  such  deeds  ought  riot  to  be  in  any  way  under  the  control  of  the 
Court  of  Bankruptcy. 

54.  I  think  a  per-centage  preferable;  the  fees  are  certainly  burthensome  on  small  estates. 

55.  I  think  the  present  plan  of  per-centage  upon  each  estate  the  best  mode  of  remuneration 
in  all  respects ;  the  office  is  so  onerous  that  the  official  assignees  should,  I  think,  be  stimu- 
lated by  a  direct  pecuniary  interest  in  each  case. 

56.  I  think  not,  further  than  to  the  extent  of  funds  in  his  hands  at  the  time  of  commencing 
the  suit,  &c.,  and  which  he  should  be  authorized  to  hold  till  the  termination  of  the  matter, 
subject  to  the  control  of  the  commissioner. 

57.  I  have  not  personally  so  suffered,  and  my  experience  in  country  bankruptcies  has  not 
been  considerable. 

58.  As  far  as  I  have  seen  it,  the  working  of  country  bankruptcies  is  very  unsatisfactory, 
all  the  causes  suggested  in  this  question  concur  to  make  it  so. 

59.  I  think  there  cannot  be  any  effectual  improvement  without  the  appointment  of  a  single 
permanent  commissioner  for  each  district. 

60.  I  think  this  plan  a  great  improvement  on  the  existing  practice  as  to  bankruptcy  (in 
which  I  would  merge  insolvency),  and  I  cannot  suggest  any  better,  except  that  I  think  there 
should  be  the  appeal  to  the  Lord  Chancellor  in  all  cases,  subject  to  the  security  which  I  have 
suggested  in  my  answer  to  the  32nd  question. 

63.  These  are  all  matters  so  distinct  from  bankruptcy  or  insolvency,  that  I  think  they  are 
much  better  intrusted  to  other  authorities. 
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62.  I  think  the  plan  suggestei 
it  would  be  well  that  the  subdi 
before  the  judges  at  the  assizes. 


Returns   to  the  62.  I  think  the  plan  suggested  in  the  60th  question  much  more  practicable  than  this,  buf 

Quejitions  circu-      it  would  be  well  that  the  subdivision  court  should  have  power  to  direct  the  trial  of  an  issue 
laicd  by  the  Com-     \^c^^  tha  nida»a  af  tho  ft«iJ«*«. 


Mr.  J.  S.  NETTLEFORD,  Ironmonger.— High  Holborn, 

Mr.J.S.Nettleford.  1.  2.  I  consider  one  system  would  be  preferable^  inasmuch  as  oae  uniform  course  of  pro- 
ceeding is  Ukely  to  be  better  understood  by  all  parties,  than  where  several  courses  are  open 
to  them;  but  in  this  case  the  expenses  must  be  materially  reduced^  or  very  small  estates  would 
be  swallowed  up  in  costs. 

3.  I  prefer  the  Bankrupt  Court  on  account  of  the  publicity  afibrded  through  the  Gazette^ 
—the  dread  of  which  is  a  strong  motive  with  some  parties  to  arrange  with  their  creditors :  the 
books  of  a  bankrupt  being  open  to  the  creditors  through  the  assignee^  is  also  some  check  on 
their  conduct. 

4.  Within  the  last  twelvemonths  I  had  a  case  in  Insolvent  Court.  The  'debt  was  50/.  on 
a  bill  of  exchange — the  acceptor  defended  the  action  I  brought  to  recover  it — the  case  came 
on  to  trial,  and  there  was  no  defence — so  I  obtained  judgment  The  acceptor  was  then  a  pri- 
soner in  the  King's  Bench,  Bo  I  lodged  a  detainer.  After  three  or  four  years  I  received  nodce 
from  the  Insolvent  Court  that  the  acceptor  had  petitioned  for  the  benefit  of  the  Insolvent  Act. 
The  costs  I  had  incurred  having  amounted  to  sixty  odd  pounds,  I  determined  on  not  in- 
creasing them,  but  entered  opposition  in  person.  I  attended  when  the  insolvent  was  brou^t 
up,  ana  stated  to  the  commissioner  the  vexatious  costs  I  had  been  put  to.  The  insolvent  did 
not  attempt  to  deny  them.     The  commissioner  asked  me  to  produce  the  record  from  the  court 

.  — not  being  aware  that  such  was  necessary  I  stated  so,  and  begged  the  case  to  be  adjourned 
till  next  day,  when  I  would  be  prepared  with  it ;  but  I  received  the  most  peremptory  denial 
from  the  commissioner,  who  said  I  ought  to  have  been  prepared  then.  Two  other  parties  also 
opposed  the  same  party,  and  he  paid  them  in  open  court  to  stop  their  opposition  ;  and  if  I 
had  had  the  record,  he  would  heme  paid  me,  but  in  the  face  of  ail  this  the  commissioiier  dis- 
charged him. 

5.  In  the  case  above  referred  to,  I  am  confident  some  property  might  have  been  available ; 
but,  as  it  is,  I  don*t  expect  one  farthing. 

6.  None. 

7.  Whether  the  property  is  made  away  with  bettveen  the  times  of  going  to  prison  and 
petitioning  for  the  benent  of  that  Act,  or  before  goin^  to  prison,  I  have  no  opinion  ;  but  I  have 
now  before  me  a  bundle  containing  35  petitions  to  Insolvent  Courts  and  in  no  single  instance 
have  I  ever  received  one  farthing  dividend. 

9.  In  case  of  a  debtor  siving  a  bond  in  judgment,  or  warrant  of  attorney  to  any  one  cre- 
ditor to  the  prejudice  of  the  rest,  I  think  it  would  be  beneficial  that  any  creditor  whose  debt 
amounted  to  100/.  should  have  the  power  of  issuing  a  fiat  with  a  view  that  the  judgment 
creditors  should  be  thereby  compelled  to  give  up  the  advantage  of  the  judgment 

13.  I  consider  it  would  be  advantageous  to  allow  the  debtor  voluntarily  to  divide  his  effects 
whenever  he  became  convinced  that  he  could  not  pay  in  full.  In  such  an  event  I  submit  that 
a  public  officer,  appointed  for  the  purpose,  should  summon  every  creditor  whose  debt  amounted 
to  5/.  and  upward,  to  meet  at  a  fixed  time  in  a  public  office  for  that  purpose,  when  the  debt<M* 
should  submit  a  full  statement  of  his  estate ;  it  should  then  be  in  the  power  of  the  majority  in 
amount  of  creditors  present  (not  being  relatives  of  the  debtor)  to  decide  whether  they  would 
at  once  take  possession  of  all  the  effects,  books,  and  everything  the  debtor  possessed,  and 
divide  the  proceeds  equally  among  the  creditors ;  or  whether  a  fiat  should  immediately  issue, 
such  decision  to  be  registered  by  the  officer,  and  to  be  binding  on  the  whole  of  the  creditors; 
relatives  not  to  be  entitled  to  vote  at  such  meetings.  If  they  decide  on  the  former  course, 
the  creditors  to  elect  three  of  their  body  to  take  immediate  possession  of  the  effects,  who  should 
be  compelled  to  make  a  first  dividend  within  six  calendar  months,  and  a  further  (or  if  prac- 
ticable a  final)  dividend  within  twelve  months.  I  think  such  a  course  would  induce  many 
debtors  to  avail  themselves  of  it  while  there  was  yet  something  to  divide,  rather  than  have 
their  effects  dwindled  away  by  law  expenses ;  but  who,  nevertneless,  would  not  hazard  the 
chance  of  getting  each  one  of  their  creditors  to  accept  a  composition. 

18,  19.  I  beUeve  this  knowledge  operates  very  strongly,  both  in  making  people  cautious 
how  they  incur  debt,  and  in  inducing  payment  when  incurred ;  that  it  is  seldom  resorted  to 
where  the  conduct  of  the  debtor  has  been  fair  and  honourable ;  and,  that  the  removal  of  such 
power  from  the  creditor  would  be  attended  with  the  worst  consequences. 

24.  It  should  rest  vrith  the  debtor  to  show  his  title  to  the  indiilgence. 

28.  Yes. 

29.  I  think  the  authority  of  the  Lord  Chancellor  better  dispensed  with. 

30.  Yes. 

31.  The  judge  should  have  jurisdiction,  subject  to  appeal  to  the  Court  of  Review,  tohose 
decision  should  be  JinaL  I  conceive  this  to  be  important  to  put  a  stop  to  vexatious  litiga- 
tion. 
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32.  Yes.  Retunis  to  th« 

33.  I  think  the  creditor  should  not  have  the  power  of  making  a  debtor  a  bankrupt  without  ^^^^  ^y  ^^  Com- 
faring  him  so  many  days  notice.  miuioners* 

34.  The  provision  suggested  is  excellent — I  would  have  it  apply  in  all  cases — for  I  don*t  ^  j  s  Nettleford. 
think  the  messenger  being  in  possession  would  injure  the  man's  credit.     Instructions  should 

be  given  to  the  messenger  to  be  as  deUcate  and  as  little  prominent  as  possible^  till  the  order 
was  made  absolute  or  mscharged. 

35.  If  the  debtor  has  a  certain  notice  given  to  him>  as  I  suggested  in  33,  and  does  not  then 
show  cause  against  being  made  a  banknipt,  I  think  he  should  not  have  the  power  of  disputing 
it  afterwards ;  nor  do  I  think  that  any  creditor  should  have  the  power  of  bringing  an  action 
against  the  assignees  to  try  the  validity  of  the  fiat  after  the  expiration  of  six  months  from  the 
date  thereof. 

36.  No. 

39.  I  think  it  operates  beneficially  to  the  creditor  by  inducing  good  conduct  on  the  part  of 
the  debtor.  I  beheve  it  a  very  rare  occurrence  that  a  certificate  is  refused  to  any  one  deserv- 
ing it. 

40.  I  think  the  creditors,  knowing  more  of  the  bankrupt  than  the  judge,  that  a  certain  pro- 
portion of  their  signatures  should  be  required. 

41.  42.  Where  the  creditors  lay  wide,  some  expense  must  be  incurred;  but  this  will  be 
materially  diminished  by  the  penny  postage. 

43.  In  40  I  have  expressed  the  opinion  in  favour  of  a  certain  proportion  of  creditors*  signa- 
tures ;  but  still  it  should  be  open  to  other  creditors  to  be  heard  before  the  judge  against  his 
signing  the  certificate. 

44.  If  the  signatures  of  a  certain  proportion  of  the  creditors  are  dispensed  with,  I  think  that 
«very  creditor  Sbose  51,  should  have  a  printed  notice  seven  days'  prior  to  the  meeting  before 
the  judge. 

46.  Certainly. 

47,  48.  I  would  not  prohibit  the  certificate  until  a  dividend  had  been  made ;  but  I  think  it 
would  be  well  that  it  should  in  some  measure  be  regulated  by  the  amount  of  the  dividend. 
Thus,  when  a  bankrupt  had  paid  15^.  in  the  pound,  the  signature  of  one-fifth  of  his  creditors 
should  suffice — lOs.  to  15*.  two-fifths — 5s.  to  10*.  three- fifths — Under  5*.,  or  before  any  divi- 
dend,  four-fifths. 

49.  Certainly. 

^  50,  52.  Inasmuch  as  the  expenses  of  the  fiat  is  saved,  I  think  creditors  get  more  under  a 
trust-deed — ^particularly  in  small  estates. 

53.  I  would  have  every  trust-deed  registered  in  the  Bankrupt  Court,  and  the  trustees  sub- 
ject to  control  like  assignees. 

54.  I  would  abolish  all  fees,  and  substitute  a  general  per  centage  on  all  money  passing 
through  the  Court. 

55.  From  a  joint  fund  raised  as  in  54. 

56.  I  think  no— so  long  as  he  confines  himself  to  the  law. 


Mr.  JOHN  DUNN,  Solicitor.— Durham. 

1.  I  think  the  jurisdictions  relating  to  Bankrupts  and  Insolvent  Debtors'  Courts  should  be  |^   j  .     j^  . 
distinct,  as  at  present ;  because,  although  they  both  have  for  their  object  the  satisfaction  of 
creditors,  they  are  subject  to  different  rules,  and  governed  in  a  great  measure  on  difi*ereiit 
principles. 

2.  I  think  not 

4.  I  have,  from  having  filled  the  office  of  deputy  clerk  of  the  peace  for  the  county  of 
Durham  for  many  years  prior  to  the  month  of  June,  1839,  when  I  relinquished  it 

5.  The  dividends  did  not  come  under  my  cognizance. 

6.  I  cannot  speak  to  this. 

7.  I  cannot  bring  to  ray  i;pcollection  any  cases  in  which  insolvent  debtors  have  applied  their 
property  otherwise  than  in  maintaining  themselves  or  families  between  the  time  of  their  goiii^r 
to  prison,  and  the  time  of  petitioning  the  Insolvent  Debtors'  Court. 

8.  No. 

9.  I  am  not  prepared  to  give  any  opinion. 

10.  I  should  think  not,  because  he  would  be  under  great  temptation  to  shape  his  evidence, 
either  for  or  against  the  act  of  bankruptcy,  according  to  his  interest 

12.  I  considered  this  the  case  formerly,  but  have  had  no  recent  experience. 
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Returns   to   the 
Question*  circu- 
lated by  the  Com- 
missioners. 

Mr.  John  Dunn. 


13.  I  should  think  it  wouId>  provided  the  division  by  the  voluntary  process  should  be  made 
under  the  control  of  the  creditors. 

14.  I  think  not.  If  a  party  incur  debts  he  ought  to  be  answerable  by  his  goods,  if  he  have 
any,  and  perhaps  in  his  person  also,  whether  he  has  any  goods  or  no ;  but  if  he  have  no  goods, 
I  think  in  his  person.  The  Act  1  and  2  Vict,  cap.  110,  however,  has,  in  a  great  measure, 
rendered  my  opinion  on  this  question  ineffectual  and  unnecessary. 

15.  Yes;  provided,  as  I  stated  in  my  answer  to  question  No.  13,  that  the  division  of  the 
property  be  made  under  the  control  of  the  creditors;  but  power  might  be.  given  under 
peculiar  circumstances  to  refuse  the  voluntary  process. 

16.  In  this  case  I  think  the  person  of  the  debtor  ought  to  be  protected  from  arrest,  except 
by  the  order  referred  to  in  the  question. 

17.  I  am  not  aware  that  anything  else  could  be  got. 

18.  I  beUeve  it  has  a  considerable  effect. 

19.  This  is  my  opinion. 

20.  No. 

23.  I  am  of  opinion  that  it  would  be  better. 

24.  I  answer  this  in  the  affirmative. 

25.  I  believe  not. 

26.  I  cannot  speak  to  this. 

27.  Before  the  passing  of  the  Act  1  and  2  Vict.,  cap.  110, 1  have  reason  to  believe  that 
creditors  obtained  payment  of  their  debts,  or  parts  thereof,  by  arresting  their  debtors ;  and  in 
one  instance  which  came  within  my  knowledge  I  am  morally  certain,  that  by  arrest  on  mesne 
process  a  part  of  a  just  debt  was  obtained,  which  would  not  have  been  so  obtained,  without  the 
arrest. 

32.  I  think  it  would  be  desirable ;  it  is  usual  in  many  other  cases  of  appeaL 

33.  I  cannot  discover  any  advantage  that  would  accrue  to  the  creditor  by  giving  the  trader 
previous  intimation ;  and  I  apprehend  no  creditor  would  incur  the  trouble,  inconvenience,  and 
expense  of  making  a  trader  a  bankrupt,  unless  he  had  good  grounds  for  it ;  and  previous 
intimation  would  give  opportunities  to  fraudulent  debtors  to  evade  the  payment  of  their 
just  debts. 

34.  I  do  not  see  the  necessity  for  the  provision  suggested  in  this  question. 

39.  I  think  it  proper. 

40.  I  think  this  desirable. 

41.  No. 
43.  No. 

46.  Yes. 

47.  Yes,  in  all  fraudulent  cases,  until  after  the  payment  of  a  dividend. 

49.  Yes. 

50.  Under  a  trust-deed,  if  feasible,  as  being  less  expensive. 

52.  Yes. 

53.  I  should  think  it  desirable  that  the  Court  of  Bankruptcy  should  have  the  power  to 
control  the  trustees  in  a  summary  way,  upon  the  application  of  a  creditor  or  creditors,  the 
amount  of  whose  debt  or  debts  should  amount  to  a  certain  fixed  sum. 

54.  I  think  this  would  be  desirable. 

55.  Out  of  each  estate. 

Having  of  late  years  had  little  experience  either  in  cases  of  bankruptcy  or  the  law  of  arrest, 
I  feel  myself  inadequate  to  answer,  seriatim^  the  multifarious  questions  now  laid  before  me  with 
patisfaction  to  myself  or  any  hoped  for  advantage  to  the  authorities  who  transmitted  them  ;  and 
I  beg  to  obser\'e  that  even  were  it  otherwise,  the  time  allowed  for  the  purpose  would  have 
been  altogether  insufficient,  as  I  onljrreceived  the  printed  questions  in  the  afternoon  of  Tuesday 
the  10th  instant,  with  an  express  intimation  that  no  evidence  or  information  would  be  received 
after  Saturday  the  I4th  instant.  I  therefore  feel  obliged  to  content  myself  with  very  short 
(and,  I  fear,  imperfect)  answers  to  some  of  the  questions  only,  and  which  I  am  enabled  to 
give  principally  from  former  experience,  and  my  general  opinions  on  subjects  under  con- 
sideration. 


Mr.  W.  W.  SNELL.— Exeter. 


Mr.  W.W.'Snell  ^'  2,  3.  One  court;  one  system  of  law  assimilating  to  the  present  bankruptcy  laws;  because, 

by  the  insolvent  debtors'  laws,  the  means  of  investigating  the  state  of  the  insolvent's  affairs 
are  so  confined,  the  examination  of  the  party  so  summary,  (1  had  almost  said  so  hurried)  and 
the  expense  attending  both  so  great,  that  creditors  are  deterred  from  interfering,  and  much 
fraud  is  consequently  practised. 
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4.  I  ba?e  had  some  knowledge,  but  not  recently,  for  I  was  disgusted  with  its  practice,  and  Returns  to  the 
convinced  of  the  utter  hopelessness  of  seeking  protection  from  it.  Questions  eircu- 

^  ^^  ^  latedbytheCom- 

5.  In  either  case,  according  to  my  experience,  the  capabilities  of  committing  fraud  are  missioners. 

extremely  easy  Mr.  W.lTsnell. 

6.  A  mere  chain  of  evils,  and  as  to  which  is  the  greatest,  difficile  dictu  est 

7.  It  is  always  so ;  a  dividend  on  an  insolvent's  estate  is  almost  a  miracle. 

8.  Nothing  more  common :  chief  cause,  rascally  attorneys. 

9.  Giving  undue  preference  to  a  particular  creditor, 

10.  Both  before  and  after;  every  examination  of  the  bankrupt  tends  to  illicit  truth,  and,  if 
he  be  honest,  would  not  place  him  in  a  worse  condition. 

11.  It  has  facilitated  the  means  of  giving  fraudulent  preferences. 

12.  Yes.    In  the  country  in  two  cases  out  of  three,  at  least  » 

13.  Yes,  "  allow,"  under  proper  regulations  for  due  investigation ;  but,  query,  does  the 
question  imply  that  the  debtor  shall  have  power  to  compel  his  creditors  to  take  the  property 
and  discharge  him  ? 

14.  Certainly  not,  except  under  especial  circumstances,  and  by  the  authority  of  a  proper 
tribunal. 

15.  No :  it  would  offer  a  strong  inducement  to  buy ;  it  would  create  fraud. 

16.  I  cannot  give  a  decided  opinion.  In  some  cases  it  may  be  desirable,  but,  prima  facicy 
such  power  ought  not  to  be  given. 

17.  The  exception  is  a  sufficient  good,  and  frequently  not  attainable  by  other  means. 

18.  Undoubtedly  a  very  powerful  effect 

19.  Assuredly:  in  most  cases  the  only  one. 

20.  Well  acquainted — as  a  very  constant  attendant  Commissioner  of  the  Exeter  Court  of 
Requests ;  their  powers  should  be  extended  both  as  to  amount  and  jurisdiction :  they  are  now 
valuable,  and  would  then  be  highly  beneficial. 

21.  Certainly  not. 

22.  Not  here ;  and,  if  it  be  so  elsewhere,  it  must  be  through  ^ome  defect  in  the  constitu- 
tion of  the  court. 

23.  Yes. 

24.  The  first,  with  power  to  the  creditor  to  disprove  his  title. 

25.  Not  beneficial  at  present,  that  is  to  say,  for  old  debts,  but  it  may,  and  probably  will, 
tend  to  contract  credit,  heretofore  too  readily  given. 

26.  Beneficial ;  an  encouragement  to  obtain  credit  where  they  can,  although  no  intention 
to  pay. 

27.  As  a  general  merchant. 

28.  Whatever  authority  is  given  to  a  Judge  he  should  have  power  to  enforce. 

31.  Not  in  the  country;  from  country  commissioners  there  should  be  an  appeal,  or  troc  to 
creditors.     I  write  this  very  advisedly. 

33.  A  trader  is  seldom  made  bankrupt  without  his  previous  knowledge ;  but  the  ex  parte 
proceeding  is  a  protection  to  the  creditor. 

34.  The  provision  suggested  is  good ;  fair  towards  the  debtor,  and  not  lessening  the  secu- 
rity of  the  creditor. 

35.  The  time  within  which  an  action  may  be  brought  should  be  restricted. 

36.  No. 

39.  That  it  requires  alteration.  Consent  is  often  withheld  from  vindictive  motives,  or 
given  from  partial  ones,  and  not  unfrequently  purchased  by  the  bankrupt's  friends.  Creditors 
are  not  always  impartial  judges  of  the  bankrupt's  conduct. 

40.  Not  unless  the  creditors  show  a  sufficient  reason  for  withholding  it. 

41.  Always  attended  with  some,  and  frequently  with  great  expense^  especially  where  credi- 
tors are  numerous,  and  reside  at  a  distance. 

.    42.  If  the  consent  of  creditors  be  deemed  necessary,  by  calling  a  meeting  of  them  before 
the  court,  a  Judge  to  assent  to  or  dissent  from  it. 

43.  Yes,  as  above. 

44.  If  the  creditors  did  not  attend,  the  Judge  or  Commissioner  would  allow  it,  if  satisfied 
with  the  bankrupt's  conduct,  and  so  far  it  would  be  an  easy  thing ;  but  in  frauduleii*:  cases 
the  creditors  would  not  be  supine. 

45.  See  44. 

46.  Undoubtedly. 

47.  In  all  cases  until  after  an  audit. 

49.  Most  certainly. 

50.  If  trustees  were  always  men  of  integniy,  trust-deeds  would  be  best,  as  saving  expenses  j 
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Mr.  W.  W.  Snell 


but,  it  18  to  be  feared,  they  often  connive  at  present  to  benefit  thenMelves,  being  mott  tines 
creditors. 

51.  Yes. 

52.  Yes ;  on  account  of  the  costs  chiefly. 

53.  Trust-deeds  should  be  registered,  and  the  Court  should  have  the  same  power  oier 
the  trustees  as  it  has  over  assignees. 

56.  Yes. 

57.  Very  often,  unfortunately  both. 

58.  Very  dissatisfied:  Commissioners  careless,  and  often  the  Attomey-Conunissioner  is 
virtually  the  attorney  for  bankrupt ;  every  objection  stated  in  the  27th  is  a  real  objection, 
as  to  the  safety  of  the  funds  when  collected.  I  know  an  attorney  who  has  issued  more  com- 
missions or  fiats  than  any  other  professional  man  within  300  miles  of  him,  and,  in  enery 
instance,  the  real  property  of  the  bankrupt  has  become  his  own — I  mean  this  attorney's 

59.  A  summary  and  inexpensive  jurisdiction  over  all  parties — and  especially  the  attornies 
employed  in  bankruptcy — who  often  instruct  the  bankrupt  in  fi-audulent  practices. 

62.  See  1,  2,  and  3. 

62.  I  have  great  doubts  of  the  proposed  plan  working  well ;  local  knowledge  is  often 
essentially  necessary,  and  may  require  to  be  acted  upon  on  the  instant  This  system  of  cen- 
tralization may  do  well  for  Westminster  Hall,  but  I  fear,  too,  it  would  cto  for  tlie  creditors  in 
many  instances. 


Mr.  John  Baiber. 


Mr.  JOHN  BARBER,  SoUciior.— Derby. 

1.  I  think  that  it  would  be  advantageous,  because  the  object  of  bankruptcy  and  insolvency 
proceedings  being  now  the  same,  it  would  be  convenient  to  have  an  uniformity  of  process  to 
attain  that  object. 

2.  I  have  had  experience  of  country  bankrupt  cases,  where  they  are  not  generally  many ; 
but  I  am  not  aware  of  any  objection  to  the  heavier  and  lighter  cases  being  administered  under 
the  same  system. 

3.  Of  the  two  systems,  I  should  prefer  that  pursued  in  the  Court  for  Relief  of  Insolvent 
Debtors.  The  publicity  of  the  proceedings  in  that  court — the  obligation  of  the  debtor  previous 
to  his  case  being  heard  to  exhibit  for  the  examination  of  his  creditors  a  statement  of  his 
affairs  and  thus  affording  them  the  meansof  inquiry  and  investigation — the  cheapness  and  facility 
of  access  to  the  proceedings — and  the  closer  and  more  searching  examination  which  (generally 
speaking)  y  an  insolvent  undergoes — are  some  of  the  advantages  which  insolvency  gives  to  cre- 
ditors over  bankruptcy,  as  now  administered. 

4.  I  have  officially  attended  these  courts  in  the  county  of  Derby  for  fifteen  years  to  the  pre- 
sent time. 

5.  I  have  not  known  any  such  cases. 

6.  I  cannot  specify  the  number  of  such  cases,  but  I  have  a  general  recollectioB  of  several 
cases  in  which,  I  have  no  doubt,  the  examinations  of  bankrupts  would  have  been  rejected  by 
the  Insolvent  Court  as  insufficient ;  and  they  would  have  been  compelled  to  render  a  fuller 
account,  which  would  have  led  to  a  better  dividend, 

12.  I  believe  they  do. 

13.  I  think  not,  if  this  voluntary  process  was  to  bind  the  creditors,  unless  they  had  fall  power 
to  examine  the  debtor,  and  enforce  the  production  and  delivery  of  books  and  accounts,  and 
unless  all  the  debtor's  property,  including  choses  in  action,  was  legally  vested  in  trustees  or 
assignees. 

14.  I  think  not. 

15.  I  think  it  contrary  to  good  policy,  and  likely  to  encourage  attempts  to  commit  frauds 
upon  creditors. 

16.  I  think  the  course  suggested  by  No.  23  is  preferable  to  giving  the  power  of  taking  the 
debtor  in  execution,  unless  that  be  necessary  to  secure  a  full  discovery  of  his  effects. 

17.  Not  that  1  am  aware  of. 

18.  I  think  it  has  some  effect. 

20.  I  think  the  immediate  fear  of  that  law  frequently  influences  a  man  to  pay  what  be  owes 
and  is  pressed  to  pay;  but  seldom  suggests  the  prudence  of  not  incurring  debts. 

21.  I  believe  not. 

23.  I  think  it  would.     See  No.  16. 

24.  I  think  the  debtor  should  be  the  petitioner ;  it  would  often  be  extremely  difficult  for  the 
creditors  to  obtain  the  requisite  proof  to  justify  a  criminal  commitment. 

29.  I  think  the  practice  does  not  secure  any  advantage  worth  the  expense  it  imposes  upon 
creditors. 
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SI.  I  think  it  would.  Returns   to  thq 

33.  It  seems  more  objectionable  in  theory  than  it  has  been  found  to  be  in  practice.  lar^byThe'cMa- 

34.  I  think  this  provision  would  meet  the  justice  of  the  case,  and  afford  adequate  protection  mistioners. 

to  the  debtor.  Mr.  JohTi^ber. 

35*  I  think  this  state  of  the  law  unjust.  The  bankrupt  knows  at  the  first  public  meeting 
the  grounds  on  which  the  validity  of  the  fiat  may  be  disputed,  and  there  could  be  nothing  un- 
reasonable in  requiring  him  to  admit  or  dispute  the  fiat  before  he  passes  his  examination. 
Other  persons  claiming  adversely  might  fairly  be  required  to  show  cause,  before  the  dividend, 
ivby  they  should  not  be  estopped  from  disputing  the  fiat. 

36.  I  think  not. 

37.  I  would  confine  it  to  the  bankrupt 

38.  I  do  not  see  any  objection  to  such  provision;  it  only  requires  from  persons  having 
claims  that  vigilance  which  the  law  professes  to  encourage,  and  affords  a  just  protection  against 
latent  claims. 

39.  Generally  it  is  an  useless  ceremony.  Consents  are  more  frequently  yielded  to  impor* 
tunity,  or  purchased  by  money  or  favours,  than  given  as  a  just  reward  of  an  honest  and  full 
disclosure. 

40.  I  think  not ;  the  judge  would  be  unaffected  by  those  influences  which  often  govern  the 
creditors. 

41.  I  have. 

42.  Vide  Nos.  39,  40. 

43.  Much  more  advisable,  in  my  opinion. 

44.  Vide  39.  At  present,  the  signing  of  the  certificate  by  commissioners  is  a  mere  form.  I 
would  vest  the  power  and  responsibiUty  in  the  judge. 

46.  I  doubt  whether  it  should.  If  a  man  atones  for  previous  misconduct  by  a  free  and  full 
disclosure,  and  surrender  of  his  property,  I  incline  to  the  opinion,  that  he  should  have  his  cer- 
tificate. 

47.  I  think  that,  generally  speaking,  the  certificate  should  not  be  granted  until  a  dividend 
has  been  declared. 

48.  I  think  it  would. 

50.  Under  a  fiat,  I  think,  as  the  law  now  stands,die  great  objection  to  trust-deeds,  are  the 
the  want  of  power  in  the  trustees,  and  their  practical  irresponsibility. 

51.  I  do ;  and  that  the  expense  of  bankruptcy  is  the  cause. 

53.  I  think  the  Court  of  Bankruptcy,  or  some  other  tribunal  should,  on  the  application  of 
a  certain  proportion  of  creditors,  have  power  to  call  on  the  trustees  to  account — to  pay  balances 
into  court — and  to  make  a  dividend. 

54.  I  think  it  would  be  desirable  to  abolish  the  fees  of  lOZ.  and  20/. 
58.  Vide  No.  3. 

60.  I  should  think  it  an  imprisonment  upon  the  present  system. 

61.  I  think  Commissions  of  Lunacy,  and  for  examinations  of  witnesses  (which,  to  be 
effectual,  should  be  viva  voce,  and  public)  might  be  advantageously  prosecuted  before  any  of 
the  judges;  but  such  formal  matters  as  assigning  guardians,  and  taking  answers,  would  be 
more  conveniently  transacted  as  at  present. 

62.  In  the  majority  of  country  fiats,  it  would  be  uselessly  burtbensome,  and  unjust  to  the 
creditors,  to  have  the  adjudication  and  choice  of  assignees  take  place  in  London.  I  had  not 
intended,  owing  to  want  of  lebure  for  proper  consideration  of  these  extensive  and  important 
questions,  to  have  answered  any  of  them ;  I  have  done  so  only  in  consequence  of  requests 
recently  made  to  me,  and  this  is  my  apology  for  the  hasty  and  meagre  answers  which  I  have 
been  obliged  to  give,  without  revision  or  correction. 


Mr.  THEED  PEARSE,  Solicitor.— Bedford. 

1.  See  my  general  answer  to  the  60th  question.  Mr.  Theed  Pearse.^ 

10.  I  think  it  would  be  desirable.  S«^'^^**  ^^^*- 

12.  I  think  they  do. 

13.  I  think  it  would  be  desirable. 

14.  I  think  not. 

16.  I  think  he  should  have  the  power. 
18.  I  think  it  has  some  such  effect 

23.  I  think  it  would  be  better. 

24.  I  think  the  prisoner  should  show  his  title  to  the  indulgence. 

25.  I  think  not  beneficial 
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26.  I  think  it  has. 

27.  Genel^  observation. 

28.  I  think  there  should  be  such  a  power. 

30.  I  think  not. 

31.  I  think  not. 

32.  I  think  it  would. 

33.  34.  This  requires  much  consideration  and  regulation. 

39,  40.  I  think  the  power  should  rest  with  the  commissioners. 
41.  It  does. 

49.  I  think  such  a  power  would  be  advantageous. 

50.  A  trust-deed  would  be  a  much  less  expensive  mode. 

60.  In  the  small  agricultural  county  of  Bedford,  cases  of  bankruptcy  seldom  occur. 
Creditors,  in  general,  are  more  disposed  to  accept  an  offer  of  composition,  or  the  prevention 
of  a  trust-deed,  than  incur  the  expenses  of  a  bankruptcy.  Cases  of  insolvency  are  frequent, 
and  generally  speaking,  occur  when  scarce  any  property  is  left  to  divide.  My  experience  in 
cases  of  bankruptcy  does  not  enable  me  to  give  separate  answers  to  all  the  questions  sent  to 
me,  which  seem  rather  to  relate  to  the  commercial  and  manufacturing  counties.  I  think  it 
might  generally  be  advantageous  to  the  public  if  there  was  one  court  for  the  administration  of 
the  laws  relating  to  bankrupts  and  insolvent  debtors  upon  the  plan  suggested  in  the  60th 
question. 


Messrs.  Beckwith, 
Dye,  and  Kitten. 


Messrs.  BECKWITH,  DYE  and  KITTON,  Solicitors.— Norwich. 

1 .  We  think  it  would  not  be  advantageous  to  the  public,  but  that  the  jurisdictions  should 
be  distinct,  as  at  present,  because  the  present  system  of  the  bankruptcy  law  is  much  too 
expensive  to  be  applicable  to  the  ^reat  majority  of  the  cases  which  come  under  the  inves- 
tigation of  the  Court  for  Relief  of  Insolvent  Debtors. 

2.  We  think  not — as  were  the  heavier  cases  of  bankruptcy  to  be  submitted  to  the  investigation 
of  the  Court  for  Relief  of  Insolvent  Debtors,  it  would  require  a  large  and  expensive  addition 
to  the  number  of  commissioners,  and  to  the  machinery  of  the  court — such  cases  requiring 
a  greater  length  of  time  for  inquiry  than  could  be  conveniently  given  in  a  public  court. 

3.  See  answer  to  the  last  question.  The  Court  of  Bankruptcy  now  posseses  no  advantage 
over  insolvency,  since  the  retrospective  effect  of  the  Act  of  Bankruptcy  has  been  destroyed. 

4.  Our  experience" of  the  practice  of  the  Court  for  Relief  of  Insolvent  Debtors  has  extended 
over  a  period  of  twelve  years,  and  up  to  the  present  time,  during  which  period  we  have  been 
concerned,  as  attomies,  for  upwards  of  one  thousand  insolvent  debtors,  and  also  been  largely 
concerned  for  creditors  in  opposing  insolvent  debtors. 

5.  Not  one. 

6.  We  have  known  and  been  concerned  in  many  small  cases  of  bankruptcy,  where  if  the 
creditors  would  have  allowed  the  estates  to  have  been  administered  under  the  insolvent  law,  a 
better  dividend  would  have  been  obtained  by  reason  of  the  smaller  expense  of  the  proceedings 
under  an  insolvency,  than  under  a  bankruptcy. 

7.  We  have  no  doubt  that  in  very  many  instances  this  has  been  the  case,  but  it  is  impossible 
to  particularise  instances. 

8.  We  have  been  concerned  during  the  last  twelve  years  in  a  large  number  of  cases ;  and  in 
a  large  portion  of  those  cases  property  was  diminished  subsequently,  and  actions  were  brought 
and  property  recovered. 

10.  We  think  it  would  be  desirable  to  examine  a  trader  as  to  acts  of  bankruptcy  prior  to 
adjudication,  as  it  would  afford  a  clue  to  evidence  of  such  acts,  which  it  is  now  very  difficult 
to  obtain ;  but  we  do  not  think  that  a  trader  should  be  declared  a  bankrupt  upon  the  evidence 
elicited  from  himself,  unless  corroborated  by  other  testimony. 

11.  We  are  of  opinion  that  the  Act  of  Victoria  is  in  diametrical  opposition  to  the  principle 
of  the  bankrupt  laws,  namely,  to  procure  an  equal  distribution  of  the  bankrupt's  property  amongst 
his  creditors,  and  must  have  been  framed  by  some  person  who  was  either  totally  ignorant 
of,  or  had  entirely  lost  sight  of  this  first  principle.  We  consider  the  provisions  of  that  Act 
afford  a  great  faciUty  to  the  fraudulent  preference  of  favoured  creditors.  We  are  now  con- 
cerned in  four  actions  for  property  evidently  improperly  disposed  of  by  the  banknipts  in  favour . 
of  favoured  creditors,  who  are  relations,  which  we  are  advised  will  be  defeated  by  the  ope- 
rations of  that  statute,  as  it  will  be  very  difficult  to  show  that  these  parties  had  notice  of  an 
act  of  bankruptcy,  although  there  is  no  moral  doubt  that  they  knew  the  bankrupt  was  in 
insolvent  circumstances.  We  are  also  concerned  in  another  case  of  bankruptcy  where  a 
creditor  has  stepped  in  under  a  warrant  of  attorney,  and  swept  away  all  the  property,  which 
but  for  that  Act  might  have  been  recovered  back,  and  made  available  for  the  general  body  of 
the  creditors. 

12.  Generally  by  their  own  consent. 
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13.  We  think  there  can  be  no  necessity  to  enable  a  party  to  get  rid  of  his  debts,  until  a  Returns   to   the    - 
creditor  chooses  to  interfere ;  and  such  a  process  could  only  lead  to  improvidence  and  fraud.    2|^^  1!°%^^"' . 
14*  Certainly  not.  miesioners. 

15.  Assuredly  not ;  it  would  only  hold  out  temptation  to  persons  to  get  into  debt,  and  ]^essrs.'ieckwith, 
afterwards  to  cheat  their  creditors.  Dye,  ai|4  Kitton. ' 

16.  The  remedies  provided  by  the  Act  of  Victoria  have  little  or  no  operation  in  the  cases  . 
which  usually  come  before  the  Insolvent  Debtors'  Court ;  and  in  most  of  such  cases  the  only 
effectual  remedy  the  creditor  has,  is  the  power  of  taking  the  person  of  his  debtor  in  execution. 
We  are  at  the  present  moment  concerned  for  the  creditors  of  an  insolvent,  where,  but  for  this 
remedy,  the  creditors  would  have  lost  the  whole  of  their  debts ;  but  by  taking  the  debtor  in 
execution  we  have  recovered  a  dividend  of  ten  shillings  in  the  pound,  and  all  costs. 

17.  From  the  great  experience  we  have  had  in  cases  of  insolvency,  we  know  that  in  very 
many  cases,  before  the  debtor  goes  to  prison,  he  disposes  secretly  of  property  to  relations  or 
favoured  creditors ;  his  detention  in  prison  operates  to  induce  such  persons  to  give  up  the 
property  so  obtained  to  procure  his  cUschar^e,  rather  than  that  he  or  they  should  undergo  the 
searching  investigation  of  the  Insolvent  Debtors*  Court, 

18.  We  find,  from  our  daily  experience,  that  in  a  very  great  majority  of  cases  the  fear  of 
being  taken  in  execution  induces  men  to  use  every  exertion  to  pay  their  debts,  and  are  inclined 
to  think  the  power  of  taking  a  debtor's  person  in  execution  (as  did  the  old  law  of  arrest  upon 
mesne  process),  has  an  effect  in  restraining  persons  from  contracting  debts,  which  if  Buch 
power  did  not  exist,  they  would  have  no  hesitation  in  doing. 

19.  See  last  answer. 

20.  For  debts  under  40^.  we  think  no  tribunal  can  be  better  adapted  to  the  poor  than  a 
Court  of  Requests,  properly  regulated.  In .  Norwich  a  very  large  number  of  actions  are 
brought  in  that  court. 

21.  Without  such  power  they  would  be  nearly  useless. 

22.  We  see  no  reason  why  the  process  against  property  out  of  these  courts  should  be  more 
easily  evaded  than  such  process  out  of  any  other  court.  The  great  reason  of  the  inefficiency 
of  such  process  is  the  want  of  property  to  levy  upon,  which  shows  the  necessity  of  retaining 
the  power  of  imprisonment.  % 

23.  We  think  the  powers  now  possessed  by  the  Insolvent  Debtors'  Court,  are  sufficient  for    * 
all  purposes  of  this  description;   any  summary  jurisdiction  would,  probably,  be  found  to 
interfere  too  much  with  the  liberty  of  the  subject. 

24.  It  might  b^  impossible  in  many  cases  for  the  creditor  to  prove  matter  sufficient  to 
justify  a  criminal  commitment  of  a  debtor,  although  there  might  be  no  moral  doubt  of  his 
deserving  it     We  think,  therefore,  that  the  insolvent  ought  to  show  his  title  to  indulgence. 

25.  We  know  from  a  very  extensive  experience  that  it  has  been  most  injurious  to  creditors, 
and  not  beneficial  to  debtors.  It  hasppened  a  wide  door  to  fraud.  It  now  generally  happens 
either  that  a  debtor's  property,  after  being  saddled  with  the  expense  of  a  suit,  is  seized  in 
execution  by  one  creditor,  to  the  exclusion  of  the  others ;  or  that  the  creditor,  after  incurring 
the  heavy  expenses  of  proceeding  to  judgment  and  execution,  finds  no  effects,  they  having 
been  fraudulently  disposed  of;  whereas,  had  the  debtor  been  arrested  in  the  first  instance,  the 
additional  law  expenses  would  have  been  saved,  and  he  would  either  have  paid  the  debt,  or  the. 
arrest  would  have  led  to  the  immediate  division  of  what  property  he  possessed  amongst  his 
creditors.  ^This  was  the  general  effect  of  arrest  on  mesne  process;  besides  which  the  fear  of 
arrest  deterred  many  from  improperly  contracting  debts. 

26.  See  answer  to  last  question. 

27.  An  extensive  practice  in  common  law. 

28.  We  think  the  present  powers  vested  in  judges  or  commissioners  to  be  sufficient  for  all 
purposes. 

29.  We  do  not  see  that  any  advantage  would  accrue  from  the  alteration  of  the  present  system. 
The  bond  operates  as  a  protection  against  the  improper  issuing  of  a  fiat. 

30.  See  last  answer. 

31.  We  think  this  would  be  much  too  large  a  power  to  vest  in  individuals,  whose  courts 
would  not  be  attendee)  by  an  efficient  bar. 

32.  This  would  operate  as  a  great  hardship  in  many  cases,  and  be  a  denial  of  justice  to  all 
but  the  rich.  'Where  would  a  bankrupt,  desiring  to  appeal,  find  persons  willing  to  give 
security  ?  * 

33.  We  think  it  requires  no  alteration, 

34.  In  our  whole  experience  we  never  met  with  a  case  in  which  a  fiat  was  improperly 
issued ;  but  we  have  been  concerned  in  several,  where,  had  the  bankrupt  had  notice  of  the 
issuiug  of  the  fiat,  the  property  would  have  been  made  away  with,  and  the  party  have  ab- 
scondeid ;  and  we  think  the  mode  here  suggested  would  place  impediments  in  the  way,  and 
occasion'increased  expeuses  to  creditors,  and  give  opportunities  of  fraud  to  debtors. 

35.  We  think  some  limitation  should  be  fixed,  after  which  neither  the  bankrupt  nor  any 
other  person  should  be  entitled  to  dispute  the  bankruptcy. 

36.  We  think  that  if  the  bankrupt  does  not  petition  for  superseding  the  fiat,  or  bring  an  * 
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Returns  to  the  action  to  try  its  validity  within  a  year  after  the  adjudication  of  hit  bankruptcy,  he  should  be 

Qnestkms  circa-  concluded  by  it. 

lated  by  the  Com-  o#y   wr 

missioners.  ^' •  We  see  no  reason  for  confining  the  conclusiveness  of  the  adjudication. 

Dye,  and  IQttoB.         ^^-  *  "^t  it  is  a  very  proper  position. 

40.  We  think  it  should. 

41.  We  have  not  found  the  obtaining  the  signatures  attended  with  any  great  expense  to 
the  bankrupt 

42.  We  do  not  see  how  the  opense  could  well  be  leas. 

43.  Very  few,  if  any,  creditors  would  take  this  trouble,  and  incur  the  expense. 

44.  Yes. 

45.  This  wouldf  of  course*  increase  the  r^uctance  of  a  creditor  to  oppose  the  certificate. 

46.  Wethink  it  shouU,  and  we  think  it  does  operate  in  the  creditors  signing  or  refusiog  to 
sign  the  certificate. 

47.  It  might  be  desirable  to  withhold  the  certificate  till  after  an  audit,  where  there  is  an 
appearance  of  fraud  in  the  conduct  of  the  bankrupt. 

48.  Not  any. 

49.  We  think  it  might,  but  the  power  should  be  subject  to  appeal. 

50.  This  depends  upon  circumstances,  and  the  extent  of  the  property. 

51.  They  are  less  resorted  to  in  the  country  than  formerly,  from  the  facility  the  bankrupt 
law  affords  of  upsetting  them,  in  which  case  the  expenses  are  generally  lost 

52.  We  think  that  where  the  estate  is  small,  and  there  is  no  suspicion  of  frauds  a  trust- 
deed  is  much  to  be  preferred,  as  being  much  less  expensive  than  a  fiat 

53.  We  think  it  would  be  very  desirable  where  three-fourths  of  the  creditors  consent  to  exe- 
cute a  trust-deed.  That  the  remaining  fourth  should  be  concluded,  and  in  that  case  the 
dividends  of  those  refusing  to  accept,  should  be  paid  into  some  court,  and  the  creditors  refusine 
to  sign,  might  have  the  opportunity  of  calling  upon  the  trustees  to  account  before  sum 
court. 

54  The  fee  of  10/.  operates  as  a  very  great  hardship  upon  small  estates  in  the  country. 

55.  Out  of  a  joint  fund,  as  small  estates  will  not  pay  enough  to  answer  the  tixMible,  and 
large  ones  pay  top  much. 

56.  We  think  not,  unless  for  his  own  defiuiks. 

57.  We  have  suffered  by  fiats,  and  we  have  been  concerned,  as  solicitors,  in  a  large  number 
of  fiats,  and  as  commissioners. 

5S.  We  think  since  the  appointment  of  permanent  commissioners  in  the  country  by  the 
Lord  Chancellor  the  constitution  of  the  Courts  of  Commissioned  in  the  country  is  consider- 
ably improved,  and  answers  the  purpose ;  the  law  and  practice  are  noore  uniformly  admims^ 
tered,  the  costs  up  to  the  choice  of  assignees  are  somewhat  mere  in  the  country  than  in  town ; 
but  upon  the  whole  proceedings  we  think  that  the  costs  in  the  country  are  less  than  those  in 
town.  We  are  are  not  aware  that  any  difficulty  of  access  to  the  proceedings  exist;  they  are 
in  the  hands  of  the  solicitor,  who  generally  resides  in  the  neighbouiiiood  of  the  creditors,  and 
can  always  be  inspected  by  persons  entitled  to  do  so.  The  meetings  of  the  commissioners  are 
always  advertised  in  the  local  newspapers,  and  the  creditors  have  a  Rill  opportunity  of  attending 
them ;  the  commissioners  always  take  care  to  call  upon  the  assignees  to  make  dividends  in 
proper  time ;  and  as  the  assignees  are  generally  the  principal  creditors,  and  cannot  obtain  any 
part  of  their  own  cjebts  until  a  dividend  is  declared  (as  all  money  coming  to  their  hands  must 
be  paid  to  a  banker  as  often  as  it  amounts  to  100/.),  it  is  their  interest  to  get  in  the  property, 
and  procure  a  dividend  to  be  made  a^  early  as  possible. 

59.  See  answer  to  last  question. 

60.  We  think  that  it  would  be  injudicious  to  abolish  the  present  Court  for  Relief  of  Insol- 
vent Debtors/  as  it  has  upon  the  whole  worked  well,  and  we  doubt  whether  a  better  system 
could  be  substituted  for  the  judication  of  the  cases  that  come  before  it ;  but  we  think  it  would 
not  be  advisable  to  extend  its  jurisdiction  to  cases  of  bankruptcy,  because  frequently  the  exa- 
minations, which  are  now  prosecuted  before  the  commissioners  of  bankruptcy,  particularly  in 
the  country,  as  to  the  bankrupt's  property,  occupy  more  there  than  oould  be  conveniently 
afford^  by  a  public  court  for  that  purpose.  If  it  should  be  thought  fit  to  abolish  the  Court 
of  Review,  we  think  there  should  be  some  appellate  jurisdiction  from  the  decision  of  the  com- 
missioners of  bankruptcy,  in  order  that  the  law  may  be  unifonnly  administered ;  and  we  are 
inclined  to  think  the  appeal  should  be  immediately  to  the  Lord  Chancellor,  or  some  judge  or 
court  appointed  for  that  purpose.  To  give  a  right  of  appeal  in  the  c^es  which  now  come 
before  the  Insolvent  Debtors'  Court,  would,  we  tnink,  be  merely  an  encouragement  to  litigious 
debtors,  and  be  a  hardship  on  creditors. 

61.  These  matters  so  seldom  occur  in  the  country,  that  we  see  no  reason  for  altering  the 
practice  in  that  respect. 

62.  We  think  the  plan  here  suggested  would  impose  e^reat  difficulties  and  expenses  on 
creditors  in  the  country ;  were  thie  adjudication  of  the  bankruptcy  to  t^ke  place  in  liOndon,  it 
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would  occasion  a  considerable  expense  in  the  journies  of  the  witnesses  from  the  country  and  Returns  to  the 
payments  to  them  for  loss  of  time,  which  is  now  avoided ;  and  were  the  choice  of  assicnees  to  QuMtions  cii^ 
take  place  in  London,  the  creditor  must  either  be  at  the  expense  of  a  journey  to  that  j^ace,  or  Jj^J^^     °^' 
of  powers  of  attorney  to  authorise  other  persons  to  act  for  them.  ««• 

63.  See  answer  to  last  question. 


Mr.  J.  H.  GALLOWAY,  Clerk  of  the  Peace.— Hull. 

1.  I  am  not  aware  that  any  advantage  would  accrue  by  there  being  one  court;  on  the  Mr. J. H. Galloway, 
contrary,  I  think  the  jurisdictions  should  be  distinct  as  at  present,  as  greater  facilities  in  the 

despatcn  of  business  might  &ir}y  be  calculated  on.       ' 

2.  As  the  assets  arising  from  insolvents*  estates  are  generally  small,  compared  with  bank- 
rupts, I  am  of  opinion  the  tvH)  estates  (looking  at  the  expense  only)  could  not  be  advan- 
tageously administered  under  the  same  system  of  law. 

3.  Supposing  the  expenses  of  working  a  country  fiat  were  very  considerably  reduced,  it 
would,  in  my  opinion,  have  an  advantage  over  the  insolvent  system,  as  a  creditor  could  from 
time  to  time  examine  the  debtor  with  reference  to  his  estate. 

4.  I  have  had  very  little  practice  in  the  Insolvent  Debtors*  Court 

5.  I  have  not  known  one  case  of  this  description.  * 

'6.  Supposing  a  creditor  could  obtain  equal  justice  through  one  court,  as  well  as  the  other, 
I  think  m  every  case  he  would  get  a  better  dividend  through  the  Insolvent  Court,  and,  for 
this  reason,  that  there  is  no  comparison  between  the  expenses  of  the  two ;  the  amount  ex- 
pended in  working  a  fiat  would  in  many  cases  make  a  small  dividend. 

7.  I  have  only  known  a  sihgle  case  of  this  description,  and  it  was  one  where  the  insolvent 
got  his  wife  to  collect  his  debts  during  his  imprisonment — she  allowing  the  debtors  » very 
Sberal  discount,  and  ante-dating  the  receipts. 

8.  I  have  not  known  for  certainty,  but  I  have  had  strong  reasons  for  beUeving,  in  two  cases, 
that  the  properties  of  the  bankrupts  were  diminished  between  the  times  alluded  to,  in  one  case 
hy  a  fictitious  sale,  and  in  another  by  the  pawning  of  plate  in  the  name  of  another  party. 

9.  I  think  where  a  debtor  calls  his  creditors  together,  and  states  his  insolvency,  that  such  a 
proceeding  should  be  an  act  of  bankruptcy. 

10.  I  think  it  would  be  desirable  to  allow  a  trader  the  privilege  of  showing  cause,  sug- 
gested by  the  34th  query,  and  referred  to  in  answer  34,  in  preference  to  his  being  examined. 

1 1.  I  think  greater  facilities  have  been  rendered  to  traders  by  loans,  and  advances  on  goods ; 
the  lender  feehng  himself  more  secure  since  the  passing  of  tms  Act ;  but  whether  sucn  loans 
are  ultimately  beneficial  to  traders  generally  may  be  very  doubtful. 

12.  From  my  experience  they  do,  in  four  cases  out  of  six. 

13.  I  think  such  a  law  would  save  expense,  and  would  be  desirable  under  certain  restric- 
tions, such  as  the  appointment  of  assignees  by  the  creditors,  speedy  division  of  the  property, 
and  sooie  proper  control  over  the  acts  and  proceedings  of  the  assignees. 

14.  Certainly  not. 

15.  As  a  paoty  out  of  trade  is  not  subject  to  the  contingencies  and  losses  of  a  trader,  and 
may  fairly  be  presumed  to  know  his  precise  situation  at  the  time  of  contracting  debts,!  think,  if 
such  a  party  incurs  debts,  it  would  not  be  wise  policy  to  provide  a  process  for  getting  rid  of 
them. 

16, 17.  The  Act  in  question  having  given  such  extreme  powers  to  creditors  to  come  at  the 
estates  of  debtors,  which  we  are  to  suppose  is  their  legitimate  object,  the  imprisonment  of  the 
^^  person  "  would  in  most  cases,  as  I  think,  be  vindictive ;  for  such  reason  I  tmnk  a  judgment- 
creditor  should  not  have  the  power  to  imprison,  except  in  the  event  stated,  or  some  other  good 
reason,  such  as  the  concealment  of  his  property. 

18,  19.  I  think  the  law  of  imprisonment  has  very  little  effect  in  inducing  a  man  to  pay  a 
debt  when  demanded  ;  and  the  knowledge  and  fear  of  such  a  laW  operates  very  little  with  re- 
gard to  payment,  or  incurring  a  debt. 

20.  I  am  not  much  acquainted  with  the  operation  of  the  Court  of  Requests,  but,  in  my  opinion, 
they  ought  to  be  abolished,  and  courts  substituted  for  recovery  of  debts  under  20/.  at  a  small 
cost.  The  fees  generally  in  the  Court  of  Requests  are  high,  and  the  parlies  to  pay  them  very 
poor ;  so  much  so  that  in  many  cases  they  are  driven  on  the  parish,  and  thus  the  parish 
becomes  prematurely  burthened. 

21.  The  power  of  imprisonment  in  such  cases  I  have  no  doubt  has  considerable  weight,  and 
well  it  may ;  for  it .  often  deprives  an  industrious  man  from*eaming  3*.  or  4*.  per  day,  and 
leaves  his  family  in  a  state  of  destitution^  for  a  long  period,  and  perhaps  ultimately  drives 
them  on  the  parish  for  support.  To  attach  wages,  in  my  opinion,  would  be  preferable  to  iiw- 
prisonment,  due  regard  being  had  as  to  the  extent  of  the  attachment. 

22.  I  am  not  aware  how  process  is  evaded,  except  by  removing  out  of  the  jmisdicrion. 

23, 24.  I  think  a  jud  gment  creditor  and  a  proper  tribunal  should  have  such  powers,  and  if 
the  debtor  be  committed  to  prison  under  the  same,  that  he  should  be  the  petitioner  for  relief. 
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Returns   to  the  25  and  26.  From  my  experience  I  am  imable  to  say ;  but  in  my  opinion  it  is  more  benefi- 

Questions  circu-  cial  to  debtors  than  creditors ;  and  when  it  was  abolished  the  law  of  attaching  property,  under 

lated  by  the  Com-  ^^^^^  restrictions,  ought  to  have  been  substituted, 

missioners.  r    r  ^      o 

27.  As  attorney-at-law. 

r.j.    .       oway.      gg    \  think  it  is  essential  that  the  judge  or  commissioner  should  have  the  powers  alluded  to. 
29,  30.  I  see  no  advantage  to  the  public  by  continuing  this'system ;  and  if  a  proper  tribunal 
were  created,  I  think  the  proceedings  should  originate  in  such  tribunal. 

31.  I  think  such  a  judge  or  commissioner  should  have  such  jurisdiction,  subject  to  appeal. 

32.  I  think  this  is  desirable  and  reasonable. 

33.  See  answer  to  next  question. 

34.  I  think  the  following  provision  is  the  best  measure  that  could  be  adopted ; — '*  Ttat 
upon  an  application  to  make  a  party  a  bankrupt,  on  ex  parte  evidence  of  the  debt,  trading, 
and  act  of  bankruptcy,  an  order  should  be  made  to  show  cause  only,  but  that,  upon  such 
order,  the  messenger  should  take  possession  of  the  trader's  property,  and  keep  possession  until 
the  order  was  made  absolute  or  discharged ;  and  that,  unless  the  trader,  within  a  certam 
time  mentioned  in  such  order,  showed  sufficient  cause  to  the  contrary,  the  said  order,  after 
proof  of  notice  thereof  to  the  trader,  should  be  made  absolute,  and  the  party  advertised  as  a 
bankrupt  forthwith." 

35.  If  the  law  were  as  above,  then  I  think  the  bankrupt  should  be  precluded  by  the  order 
absolute  ;  but,  as^  regards  a  person  claiming  adversely  to  the  assignees,  he  should  be  debarrecl 
from  bringing  an  action  (if  in  a  condition  to  do  so),  and  disputing  the  validity  of  a  fiat,  after 
the  expiration  of  a  short  time,  say  three  months  from  its  date,  so  that  the  assignees  may  go  to 
dividend,  and  distribute  the  effects  without  fear. 

36.  See  last  answer. 

37.  I  do  not  perfectly  understand  this  question.  I  think  the  assignee  ought  to  have  all 
the  rights  possessed  by  the  bankrupt,  without  any  limitation. 

38.  I  see  no  objection  to  the  mode  pointed  out, 

39.  I  approve  of  the  law  as  it  now  stands. 

40.  In  my  opinion  it  ought  to  defend  on  such  previous  consent  of  creditors. 

41.  It  generally  occasions  an  expense  varying,  by  reason  of  circumstances,  from  15Z.  to  30/. 

42.  Yes,  by  the  reduction  of  commissioners*  fees,  and  the  fees  in  the  Bankrupt  and  Gazette 
Offices;  at  the  same  time  I  will  suggest,  with  a  view  to  relieve  the  bankrupt,  (at  a  period 

'  when  he  is  presumed  to  be  witliout  means,)  that  the  cost  of  the  certificate  should  come  out 
of  the  estate,  as,  from  the  fact  of  his  having  his  certificate,  it  may  fairly  be  presumed,  that  he 
has  acted  honestly  and  to  the  satisfaction  of  his  creditors. 

43.  44,  and  45.  I  think  it  would  not  be  advisable  to  adopt  such  a  course ;  indeed,  I  think 
the  law,  as  at  present,  ought  to  remain. 

46.  Certainly,  whether  the  granting  of  the  certificate  lay  with  the  Judge  or  Commissioner, 
or  the  creditors. 

47.  The  granting  or  withholding  the  certificate  depends  so  much  upon  the  circumstances 
of  each  particular  case,  that  it  is  difficult  to  give  an  opinion  on  a  question  put  so  generally ; 
blit,  in  practice,  I  have  found  many  creditors  object  to  sign  the  certificate  until  after  a  dividend 
has  been  declared. 

48.  None. 

49.  I  think  such  a  power  would  be  advantageous. 

.50.  If  the  debtor,  in  the  opinion  of  his  creditors,  has  acted  honestly  and  fairly  towards 
them,  and  they  have  no  occasion  to  appeal  to  a  legal  tribunal,  then,  I  think,  it  would  be  more 
advantageous  to  have  recourse  to  a  trust-deed,  as  the  latter  mode  is  the  least  expensive ;  but 
the  trustees  should  be  under  the  control  of  some  tribunal  on  the  summary  application  of  the 
creditors,  in  case  of  dissatisfection. 

51  and  52.  I  think  they  are  more*  resorted  to  than  formerly,  because  of  the  great  expense 
attending  proceedings  in  bankruptcy. 

53.  This  is  partially  answered  by  50,  and,  with  regard  to  the  provisions,  I  think  they 
should  be  the  same  as  now,  or  hereafter  may  exist,  as  to  assignees  under  a  fiat  in  bankruptcy, 
or  as  near  thereto  as  the  case  may  admit  of. 

54.  This  depends  upon  the  circumstances  of  each'  particular  case,  and,  as  it  is  not  in 
practice  in  the  country,  I  hesitate  to  give  a  decided  opinion  on  the  question. 

55.  I  think  out  of  each  estate. 

56.  Certainly  not. 

57.  I  have  not  suffered  much,  and  I  have  Had  13  years'  experience  as  a  solicitor  in  the 
working  of  fiats  of  bankruptcy  in  the  large  shipping  and  commercial  port  of  Hull. 

58.  The  grounds  of  dissatisfaction  generally  to  the  Courts  of  Commissioners  in  the  country 
are  the  heavy  costs— the  difficulty  of  access  to  tiie  proceedings— delay  in  getting  in  the  pro- 
perty— inactivity  of  assignees  havmg  no  interest  either  as  creditor  or  otherwise— and  the  great 
length  of  time  which  often  elapses  before  creditors  receive  a  dividend. 

59  and  60.  I  approve  of  tiie  plan  suggested,  as  applicable  to  the  administration  of  the  bw 
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of  bankrtM>tcy  only.  .Office  copies  as  mentioned  in  last  paragraph,  under  the  seal  of  the  Court  Returns  to  the 
to  be  evidence.  '  Questions  circu- 

61.  I  do  not  think  any  particular  advantage  would  arise,  except  under  a  commission  for  missioners. 
the  examination  of  witnesses.  

62.  I  do  not  approve  of  this  suggestion,  but  think  the  mode  pointed  out  after  question  60  Mr.  J.H.Galloway, 
is   the  best  in  bankruptcy,  viz.,  co-ordinate  Judges  in  London,  and  in  certain  districts 

throughout  the  country,  and  that  the  adjudications  in  bankruptcy,  and  choice  of  assignees,  in 
country  commissions,  should,  as  well  as  all  subsequent  proceedings  therein,  tSike  place  before 
the  stationary  Judge  or  Judges  in  the  country  districts. 


W.  p.  HARE,  Esq.,  Barrister  at  Law.— Bristol. 

1.  I  do  not  think  it  would  be  advantageous  to  the  public  that  there  should  be  one  court  for  -w.  O.Hare,  Esq. 
the  administration  of  the  laws  relating  to  Bankrupts  and  Insolvent  Debtors,  because  I  consider  Bristol  List, 
that  the  two  subject-matters  with  which  such  court  would  have  to  deal,  essentially  differ,  and 

that  the  same  system  of  law  would  not  be  applicable  to  each  of  these  cases.  The  whole  of  my 
practice  leads  me  to  the  conclusion,  that  a  bankrupt  is  a  trader  whose  misfortunes  or  whose 
improvidence  in  the  prosecution  of  the  means  by  which  he  seeks  to  gain  his  living  have  ren- 
dered him  incapable  of  meeting  the  demands  against  him*  An  insolvent  debtor  is  a  person 
who  becomes  disabled,  from  whatever  cause,  except  misfortunes  in  trade,  from  paying  his 
debts  in  full :  and  that  this  is  not  a  fanciful  distinction,  is  clear  from  the  fact,  that  in  nearly 
30  years'  practice,  during  20  of  which  I  have  been  under-sheriff  of  Bristol,  I  do  not  recollect  a 
single  instance  in  which  a  person  subject  to  the  bankrupt  laws,  and  having  an  aggregate  of  debts 
of  300/.,  has  sought  the  benefit  of  the  Insolvent  Debtors'  Act,  although  I  know  repeated  in- 
stances in  which  insolvent  debtors  have  become  traders  for  the  purpose  of  obtaining  their  dis- 
charge under  the  milder  form  of  bankruptcy.  If  the  distinction  exists,  the  question  still 
remains,  Is  it  a  proper  distinction,  and  ought  the  law  to  foster  it  ?  I  think  it  is  proper,  and  « 
ought  to  be  fostered.  At  present,  practically,  an  honest  but  unfortunate  trader  comes  before 
a  tribunal  set  in  motion  by  a  party  most  probably  having  no  object  of  hostility  towards  his 
debtor.  If  he  be  either  in  a  large  or  confined  sphere  of  business,  the  state  of  his  affairs  is 
almost  equally  an  object  of  interest  with  .his  creditors  (it  being  understood  that  the  amount 
of  any  creditor's  loss  has  always  a  relation  to  his  ability  to  bear  such  loss).  These  creditors 
choose  from  among  themselves  the  persons  best  able  to  investigate  the  bankrupt's  affairs ;  he 
is  fully  examined  upon  them  in  the  presence  of  those  most  interested ;  but  not  as  a  public  cri- 
minal ;  and,  in  the  great  majority  of  instances,  those  affairs  are  wound  up,  after  a  diligent  and 
full  investigation,  to  the  satisfaction  of  all  parties.  The  creditors  have  the  opportunity  of  re- 
leasing their  debtor  by  his  certificate,  and  he  is  free  to  employ  himself  in  a  more  successful  .  - 
prosecution  of  industrious  efforts  to  obtain  his  Uving  without  having  forfeited  either  his  self- 
respect  or  that  of  those  who  ha^ve  suffered  by  his  previous  misfortunes.  On  the  other  hand, 
if  tnere  be  any  doubts  of  the  propriety  of  his  conduct,  or  of  the  ftillness  of  the  surrender  of 
his  assets,  there  is  the  double  check  upon  him  of  the  tribunal  before  which  he  is  examined, 
who  refuse  to  pass  his  last  examination  in  the  one  case,,  or,  in  the  other,  of  the  creditors,  who 
may  refuse  his  certificate;  so  that  I  see  no  reason  for  alteration  of  the  system  in  this  respect. 
But  although  there  must,  of  course,  be  exceptions  to  every  general  rule,  I  do  not  look  upon 
an  insolvent  debtor  in  the  same  way  as  a  trader.  The  causes  which  render  a  trader  unable 
to  discharge  his  debts,  may  reflect  upon  him  personally,  as  muph  as  if  he  were  not  in  trade ; 
or  an  insolvent  may  have  the  same  moral  excuses  for  his  situation  as  if  he  had  been  a  trader, 
but  this  is  not  generally  the  case ;  certainly  it  has  not  been  so  in  the  great  majority  of  those 
instances  which  have  come  within  my  own  knowledge ;  and  I  conceive  that  the  incapacity  to 
obtain  future  credit  which  always  hangs  about  a  discharged  insolvent — arising  from  the  double 
circumstance  of  his  having  stood  in  that  situation,  and  of  the  liability  of  his  future  acquired 

})roperty  to  his  old  engagements — is,  in  most  instances,  advantageous  to  the  community  at 
arge,  and  in  many  of  them  to  the  debtor  himself;  and  that  the  previous  imprisonment,  the 
Suolic  examination,  and  the  liability  of  future  assets,  are  wholesome  checks  to  wanton  expen- 
iture ;  and,  upon  the  whole,  I  venture  to  express  my  humble  opinion  that  Ae  two  classes  oi 
persons^liable  to  bankruptcy  and  to  the  operation  of  the  Act  for  tne  relief  of  insolvent  debtors, 
are  distinct — their  position  different — and  their  relations  to  society  and  the  mercantile  world  of 
almost  an  opposite  description — and  that  therefore  the  jurisdictions  which  deal  with  them  should 
be  different,  and  that  the  same  system  of  law  could  not  be  advantageously  applied  to  both, 

2.  I  think  not  The  Court  of  Chancery  itself  finds  it  exceedingly  difficult  to  apply  the 
same  rules  which  work  advantageously  in  cases  where  considerable  property  is  involved,  and 
in  those  where  the  subject  matter  is  small. 

4.  I  have  never  had  any  knowledge  of  the  course  of  practice  in  the  Court  for  Relief  of  Insol- 
vent Debtors  beyond  that  afforded  me  by  my  attendance  on  the  commissioners  sitting  on  their 
circuits,  in  my  character  of  clerk  of  the  peace  for  the  city  of  Bristol;  and  I  consider  this  fact 
as  applying  to  a  person  in  tolerable  practice  for  thirty  years  in  a  large  mercantile  city,  a 
strong  proof  of  the  inapplicability  of  the  system  of  that  court  to  the  circumstances  of  mercantile 
insolvency. 

6.  I  have  practised  pretty  largely  in  bankruptcy,  add  was  appointed  one  of  the  commis- 
sioners for  Bristol  upon  the  first  formation  of  the  present  lists.    1  have  never  in  my  own  prac- 
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tice,  or 'sitting  as  cornxnissioner,  seen  any  case  in  which  I  believe  a  better  dividend  would  have 
been  got  by  the  party  passing  through  the  Court  for  Relief  of  Insolvent  Debtors.  I  hav^  ©f 
course,  seen  instances  of  what  are  called  whitewashing  commissioos,  in  which  no  dividend  has 
been  made ;  but  the  circumstances  of  the  debtor  have  in  these  cases  been  sudi,  diat  the  cre- 
ditors could 'have  received  nothing  from  the  court 

7.  I  do  not  know  of  many  such  instances.  In  nineteen  cases  out  of  twenty  of  insolvent 
debtors  which  have  conoe  to  my  knowledge^  the  entire  property,  leaving  out  the  excepted 
articles  the  ins<dvent  is  allowed  to  retain,  would  hardly  pay  the  legal  expenses  of  procuring 
the  discharge. 

8.  I  have  known  repeated  instances  in  which  attempts  have  been  made  by  preference,  and 
otherwise  by  concealment,  to  diminish  the  property  of  a  bankrupt  to  the  prejudice  of  a  divi- 
dend between  the  commission  of  an  act  of  bankruptcy  and  adjudication  thereon,  and  wherein 
such  attempts  have  been  defeated  by  the  operation  of  the  fiat 

9.  No. 

10.  After  adjudication,  and  in  reference  to  the  particular  act  of  bankruptcy  upon  which 
the  adjudication  has  proceeded,  I  think  it  would  be  desirable  that  the  law  should  allow  the 
trader  himself  to  be  examined.  To  allow  a  general  examination,  would  open  the  door  to  per- 
petual speculation  upon  the  proof  of  bankruptcy  being  furnished  by  the  supposed  bankrupt's 
examination. 

11.  I  have  had  no  experience  as  to  the  effect  of  the  statute  2  and  3  Vic,  sec.  20. 

12.  Na 

13.  No.     I  think  it  would  encourage  an  immense  quantity  of  fraud/ 

14.  No. 

15.  I  think  the  question  almost  identical  with  No.  13. 

16.  I  think  the  process  by  elegit  quite  inapjdicable  to  all  debts  of  a  small  description,  and 
debtors  who  anticipate  executions,  if  possessed  of  money,  or  bank  notes,  cheques,  hills  of  ex- 
change, bonds,  specialties,  or  other  securities  for  money,  seldom  leave  these  in  the  way  of  the 
sheriff— and  Gk>vemment  stocks  and  shares  in  any  public  company  are  seldom  found  in  the 
name  of  a  debtor  subject  to  execution.  Again,  debts  unsecured  remain  unseizable — and  could 
they  be  taken  in  execution,  the  creditor  who  took  tl\em  being  without  evidence  to  support  his 
demand,  would  probably  find  them  but  a  damnosa  hereditas*  I  cannot  therefore  but  think 
it  desirable  that  a  judgment  creditor  should  Iiave  the  power  of  taking  the  person  of  his  debtor 
in  execution,  as  the  only  substantial  means  of  availing  himself  of  his  debtor's  assets. 

17.  Not  only  the  discovery,  but  the  application  of  concealed  property  to  the  liquidation  of 
his  debt 

18.  19.  Unquestionably  very  great. 

20.  I  have  but  small  acquaintance  with  the  operation  of  Courts  of  Request,  but  that  ac« 
quaintance  convinces  me  that  whereyer,  as  in  Bristol,  the  defendant  has  a  rignt,  on  conditions, 
of  removing  the  case  to  the  ordinary  tribunals,  they  are  of  great  use,  and  ought  not  to  be 
abolished. 

21.  Certainly  not ;  but  I  think  that  wherever,  as  is  the  case  in  Bristol,  the  term  of  impri- 
sonment is  absolutely  fixed  according  to  a  scale  of  debt  mentioned  in  the  Act  of  Parliamoit, 
without  any  discretion  in  the  Court  to  lessen  that  time,  it  is  an  evil  requiring  a  remedy. 

22.  From  what  I  have  seen,  I  should  say  that  the  question  proceeds  upon  an  entii^ly  un- 
founded assumption,  and  that  process  out  of  these  courts  against  property  is  frequently  employed, 
and  with  great  success. 

23.  I  think  that  a  debtor,  after  being  a  fixed  period  in  confinement  for  debt,  whether  on 
judgment  or  otherwise  (unless  proceedings  were  pending  for  disputing  the  debt),  should  be 
subject  to  the  operation  of  the  Act  for  Relief  of  Insolvent  Debtors,  and  all  acts  done  by  him  sub- 
sequent to  hisjmprisonment  in  reference  to  the  transfer  of  his  property,  subjected  to  the  rules 
which  apply  to  such  cases  under  that  Act,  with  the  exception  of  the  bond  fide  payment  of 
debts  to  him  in  the  interval. 

24.  Certainly  the  former — according  to  the  question;  but  I  think  the  interest  of  both  parties 
should  be  consulted,  which  it  appears  to  me  would  be  the  case  if  the  law  stood  as  suggested 
in  my  answer  to  No.  23. 

25.  Certainly  injurious. 

26.  I  think  it  has  also  been  injurious  to  debtors. 

27.  In  the  first  place  the  general  acquaintance  with  business  which  a  professional  man  of 
some  practice  in  a  mercantile  city  must  be  supposed  to  possess,  leads  me  to  these  conclusions — 
but  more  particularly  the  opportunities  of  observation  aflbrded  me  by  my  position  for  twenty 
years,  as  under-sheriff  of  Bristol,  induce  this  opinion.  At  the  time  the  discussions  respecting 
this  statute  were  pending,  I  examined  my  commitments  rigidly,  and  I  found  that  in  thirteen 
years  I  had  had  only  two  debtors  in  execution  who  had  previously  been  held  to  bail  in  req)ect 
of  the  debts  on  which  execution  subsequently  issued ;  and  that  I  had  only  dturing  the  same 
period  one  prisoner  in  custody  in  the  gaol  on  mesne  process  who  had  subsequently  been  dis- 
charged in  any  other  way  than  by  bankruptcy,  the  operation  of  the  Act  for  Kelief  of  Insolvent 
Debtors,  or  the  Lords*  Act,  or  private  composition  with  creditors.  The  truth  appears  to  me  to 
be,  that  when  a  man  is  arrested,  be  either  pays  the  debt,  or  his  driven  to  consult  his  friends 
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who,  by  becoming  his  bail,  are  interested  in  compelling  the  debtor  to  look  into  his  affairs  and  Returns  to  the 
thus  arrangements  are  brou^t  about.  Since  the  AboUtion  Act,  I  have  observed  a  very  con-  fefu®"AJc^. 
siderable  increase  in  the  average  number  of  executions,  particularly  for  small  debts  under  ,^i^iQ^„^  ^^' 
fifty  pounds.  — J- 

28.  I  think  every  Court  ought  to  have  power  to  enforce  its  orders,  and  to  repress  cont^iqpt.  ^*9\^^  ^*^ 

29.  I  think  there  is  advantage  to  the  public  in  requiring  the  fiat  of  the  Lord  Chancellor  to 
authorise  a  creditor's  proceedmg  in  bankruptcy  against  his  debtor.  The  question  omits  a 
most  important  feature  in  the  affidavit,  which  is,  that  the  creditor  swears  that  his  debtor  is 
become  bankrupt  to  the  best  of  his  knowledge  and  belief.     I  am  aware  that  this  restriction  is, 

'  in  some  instances,  of  Kttle  effect,  but  I  believe  the  gr^t  body  of  the  profession  feel  that  they 
oacfat  not  to  aUow  clients  to  make  this  declaration  without  the  knowledge  of  a  specific  act 
ofbmnkroptcy,  and  the  nMans  of  proving  it — but  my  answer  to  this  question  proceeds  upon 
the  assumption  that  the  courts  of  banluruptcy  remain  as  they  are  at  present  constituted. 

30.  No,  unless  the  Court  be  differently  constituted. 

31.  Yes.  *  • 

32.  Yes. 

33  and  34.  I  do  not  see  any  objection  to  thealteration  proposed  in  the  seeond  part  of  the 
question  No.  34,  that  the  adjudication  should  be  by  order  9im--supposing  that  upon  such 
order  nt\n  the  messenger  should  take  possession  of  the  trader's  property,  and  keq>  possession 
tmtil  the  order  was  made  absoli^  or  discharged. 

35,  36,  37,  and  38.  I  think  that  as  against  the  bankrupt  and  ^  persons  making  claim 
agauist  the  assignees  the  adjudication  slumld  be  conclusive — unless  disputed  within  a  certain 
period ;  but  in  eases  of  actions  brought  by  the  assignees,  I  would  confine  such  conclusiveness 
to  small  amounts. 

39.  I  approve  of  it — subject  to  a  power  of  appeid  after  a  given  length  of  time  from  the 
passing  the  last  examination. 

40.  I  do — with  the  limitation  referred  to  in  nqr  answer  to  No.  39. 

41  and  42.  No;  nor  do  I  understand  how  any  such  great  expense  can  be  honestly  incurred. 
I  have  heard  of  instances  ih  which  a  bankrupt  has  dishonestly  purdiased  the  signature  of 
portions  of  his  creditors,  but  I  believe  that  in  most  such  instances  his  previous  dishonesty  has 
been  the  foundation  of  the  refusal  to  sign.  By  giving  the  G>urt  the  power  of  calling  the 
refusing  creditors,  if  they  bore  but  a  small  proportion,  before  it,  on  summons  to  be  moved 
by  the  bankrupt  after  the  expiration  of  a  given  term  (say  two  years  from  the  last  examination) 
and  then  putting  the  certificate  into  the  power  of  the  Court,  I  think  all  real  difficulty  would 
be  removed. 

43.  Na 

44  and  45.  I  think  both  these  causes  would  operate  strongly,  and  there  would  be  two  other 
causes  which  would  still  more  powerfully  work  to  produce  the  effect  suggested;  first,  the 
expense  which  would  attend  the  opposition ;  and,  secondly,  the  disinclination  generally  felt 
by  individuals  to  become  public  prosecutors. 

46.  I  think  it  should ;  and  of  these  circumstances  I  conceive  the  creditors  generally  have 
the  best  means  of  forming  their  opinion. 

47.  I  see  no  good  reason  for  postponing  the  certificate  while  it  is  in  the  power  of  the 
creditors,  nor  do  I  see  much  connexion  between  its  allowance  and  an  audit  or  dividend. 
The  audit  is  more  a  question  between  the  assignees  and  the  creditors,  and  the  dividend  may, 
and  often  is^  so  much  affected  by  causes  over  which  the  bankrupt  has  no  control,  or  the  total 
loss  of  his  assets  may  be  so  little  matter  of  reproach  to  him,  that  it  would,  in  my  opinion,  be 
a  most  unsafe  test,  per  s€y  to  apply  to  his  conduct.  If  the  matter  is  referred  to  the  Court,  I 
have  before  said  I  tnink  it  should  only  be  after  a  certain  period  has  elapsed  to  enable  the 
creditors  to  exercise  their  own  judgment 

48.  None. 

49.  I  very  much  doubt  the  possibility  of  making  such  provision  in  this  respect  as  would  not 
either  leave  the  real  evil  of  misconduct  unpunished  on  the  one  hand,  or,  on  the  other  hand, 
expose  the  judgment  to  the  imputation  of  hardship,  partiaUty,  and  uncertainty.  I  believe  the 
conunissioners  of  the  Court  for  the  Relief  of  Insolvent  Debtors  have  experienced  this  difficulty, 
and  have  been  obliged  to  class  their  punishments  accordingly,  leaving  much  of  real  evil 
untouched. 

50.  Under  a  fiat  in  bankruptcy — I  know  no  more  unsatisfactory  mode  of  winding  up  an 
insolvency  than  a  trust-deed ;  and  I  cannot  understand  how  any  persons  of  responsibility  can 
be  advised  to  act  as  trustees  under  such  instruments.  I  have  uniformly  advised  my  clients  to 
decline  an  office  in  which,  if  they  act,  they  have  all  the  responsibility  of  trustees,  the  liability 
of  a  subsequent  account  under  a  fiat,  or  to  the  Court  for  Relief  of  Insolvent  Debtors,  which 
nay  upset  all  their  proceedings,  and  in  which  they  have  not  the  protection  afforded  to  trustees 
regularly  appointed. 

51.  I  believe  thut  trust-deeds  are  more  resorted  to  in  this  neighbourhood  than  formerly,  and 
i  that^  owing  to  the  difficulty  suggested  in  my  answer  to  No.  50,  as  to  trustees,  the  conduct 
I     of  them  h^  fallen  much  into  the  hands  of  accountants,  who  devote  themselves  to  this  branch 

of  budness.    I  think  the  reason  for  the  greater  prevalence  of  trust-deeds  in  Sristol  is  the  reason 
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given  of  Mr.  Palmer,  of  Bristol,  in  his  reply  to  this  query,  which  I  have  seen,  and  to  which  I 
beg  to  refer  the  commissioners.  » 

52.  No.  •  • 

53.  I  do  dot  think  that  such  deeds  should  be  encouraged.  I  consider  them  inefficient, 
and  I  think  those  persons  who  become  trustees  under  theni  are  sufficiently  amenable  to  the 
ordinary  remedies. 

54.  55,  56.  I  have  no  experience  in  London  commissions,  to  which  I  understand  these 
questions  to  apply. 

57.  I  have  had  no  experience  in  the  working  of  fiats  in  the  country,  except  in  Bristol. 

58.  I  am  one  of  the  commissioners  appointed  by  the  Lord  Chancellor,  for  Bristol,  and  I  am 
not  aware  of  the  existence  in  the  Bristol  practice  of  either  of  the  grounds  of  dissatisfaction  with 
the  administration  of  bankrupts*  estates  in  the  country,  pointed  at  by  the  question.  I  know  no 
reason  why  these  causes  of  dissatisfaction  should  exist  in  any  commercial  town  of  any  import- 
ance, although  I  can  suppose  most,  of  them  to  be  in  operation  in  reference  to  bankruptcies 
occuring  in  a  thinly-peopled  district :  but  prior  to  the  Lord  Chancellor's  order,  referred  to  in 
Mr.  Palmer's  answer  to  No.  51,  I  believe  almost  all  fiats  were  worked  in  some  large  town; 
and  I  submit,  that  the  petition  of  the  Chamber  of  Commerce,  referred  to  in  Mr.  Falmer  s 
answer  to  No.  51,  is  strong  evidence  that  the  mercantile  world  in  Bristol  are  satisfied  with 
the  Bankrupt  L^w,  as  administered  in  that  city, 

60.  J  think  the  plan  proposed  by  this  query  open  to  many  and  serious  objections. 

61.  Commissions  of  Lunacy  are  now  executed  in  Bristol,  by  the  lists  of  Bankrupt  Commis- 
sioneps,  and,  I  believe,  without  complaint.  Coipmissious  for  assigning  guardians,  and  taking 
answers,  are  matters  of  form,  involving  no  exercise  of  discretion,  and  are  executed  by  attomies 
at  a  very  cheap  rate.  And  a  judge  of  any  court  who  should  be  occupied  in  this  way,  or  in 
examining  witnesses  upon  interrogatories,  would,  in  my  judgment,  soon  come  to  be  lightly 
regarded,  and  his  usefulness  in  the  discharge  of  his  other  duties  much  diminished. 

62.  63.  As  I  concur  fully  in  the  opinions  expressed  by  Mr.  Palmer,  in  his  reply  to  these 
queries,  I  do  not  trouble  the  commissioners  with  a  repetition  of  them. 

I  have  answered  these  queries  to  the  best  of  my  judgment,  thinking  it  my  duty  to  do  so ; 
but  I  am  desirous  to  add,  that  I  have  little  experience  out  of  Bristol,  in  relation  to  their  subject- 
matter;  and  that  although  I  have  answered  positively,  I  trust  it  will  not  be  thought  that  I 
have  done  so  from  any  overweening  confidence  in  my  own  opinions. 


EDWARD  COOKE ,  Esq.,  Barrister-at-Law. 

I  have  considered  the  Queries  which  the  learned  commissioners  have  done  roe  honour  to 
Edward  Cooke,  Esq.  communicate  to  me,  and,  in  answer  to  some  of  them,  I  beg  to  state,  viz. : — 

I,  8.  I  am,  as  I  lon^have  been,  of  opinion  that  it  is  not  expedient  that  there  should  exist  hro 
laws  relating  to  the  afi^irs  of  debtors  unable  to  satisfy  the  demands  of  the  creditors — no  matter 
whether  such  debtors  be  called  bankrupts  or  insolvents.  There  are  now  in  operation  in  this 
country  two  such  laws — one  affecting  the  comparatively  rich — the  other  the  comparatively  poor. 
The  pfbvisions  of  the  former  are  singularly  mild  and  benevolent  to  debtors,  while  those  of  the 
latter  are  exceedingly  harsh  and  stringent.  The  interests  of  the  debtors  are  best  ensured  by 
the  law  and  practice  in  bankruptcy ;  those  of  the  creditors  are  most  regarded  in  the  law  and 
practice  in  insolvency.  If  a  choice  were  to  be  peremptorily  made  between  the  two  systems,  I 
should  undoubtedly  say,  that  the  system  of  insolvency  ought  to  be  preferred ;  but  I  think  that 
the  more  prudent  course  to  be  adopted  would  be,  to  select  the  practically  good  provkions 
which  abound  in  both  systems,  and  thereby  form  one  general  law  which  should  be  applied  to 
every  case  of  a  debtor  unable  to  pay  his  creditors. 

18.  I  am  of  opinion  that  imprisonment  for  debt  ought  to  be  abolished,  save  onlv  in  cases  of 
fraud,  or  of  contemplated  flight  from  the  country ;  but  that  a  creditor  ought  to  have  the  power 
given  to  him  by  way  of  summons  to  call  his  debtor  to  account  before  a  commissioner,  when- 
ever he  should  think  it  necessary. 

29. 1  am  of  opinion  that  summons  of  the  debtor  by  a  creditor  before  a  commissioner  ought  to 
be  the  foundation  of  every  proceeding  against  the  debtor;  and  that  the  existing  system  of  fiats 
ought  to  be  abolished.  I  think  that  all  classes  of  debtors  ought  to  be  liable  to  imprisonment 
if  any  of  those  offences  should  be  proved  against  them  which  are  enumerated  in  the  laws 
relating  to  insolvent  debtors. 

39.  The  existing  law  in  bankruptcy  respecting  certificates  is,  in  my  opinion,  the  fruitful  source 
of  much  evil.  Perjury  in  proving  fictitious  debts,  and  the  fraud  of  renewing  actual  debts* 
whic  are  to  be  paid  out  of  the  property  of  some  future  creditors,  are  amongst  the  most  glaring 
muchiefs  of  the  system,  by  which  means  the  great  body  of  the  honest  and  bona  fide  creditors 
are  deprived  of  every  possible  chance  of  payment  from  any  future  good  fortune  "which  nn^bt 
accrue  to  the  bankrupt.  This  must  ever  be  the  case  where  the  law  permits  the  acts  of  anj 
majority  to  bind  the  minority  of  the  creditors.  It  is,  I  believe,  the  only  instance  known  to  our 
law,  where  the  execution  of  a  deed  by  one  man  is  allowed  to  operate  as  a  release  of  the  debts 
or  claims  of  another,  who  is  sane  and  a  free  agent,  not  only  without  his  sanction  but  actually 
against  his  will.  Let  any  debtor,  who  chooses  to  do  so,  release  his  own  debt,  but  let  not  \m 
signature  operate  beyond  the  extinguishment  of  his  own  claim.     The  principle  which  prevails 
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in  the  laws  respecting  insolvency  is  simple,  and  efficacious,  and  does  not  interfere  unnecessarily  Ratunw   to   the 
with  the  rights  of  parties.     The  person  of  the  insolvent  is  protected,  his  property  also  is,  after  Questions  cireu- 
his  discharge,  secured  for  tlie  process  of  individual  creditors,  but  until  every  creditor  on  the  la^ed  by  the  Corn- 
schedule  shall  be  paid  or  satistied,  the  properly  of  the  discharged  insolvent  is  liable,  under  the  ""*^'°°^^^ 
discretion  of  the  court,  to  be  made  available  for  the  payment  of  the  debts.     A  proceeding  EdwardCookc,Esq* 
similar  to  this  might  be  adopted  in  bankruptcy,  and  it  would,  in  my  firm  belief,  meet  every 
difficulty,  and  countervail  every  evil  which  now  exists  in  the  practice  of  certificates, 

49.  The  application  of  penal  provisions  to  the  cases  of  bankrupts  would,  undoubtedly,  increase 
the  labours  and  the  responsibility  of  the  commissioners;  but  it  would  exercise  a  gieat  moral 
influence  over  the  general  trade  of  the  empire.  Tiie  existing  practice  in  bankruptcy  is  calculated 
to concealxhe  frauds  of  traders,  while  that  of  insolvency  is  chielly  employed  in  revealing  them. 

Want  of  time  prevents  me  from  noticing  the  many  other  important  topics  suggested  by  the 
several  queries,  but  I  cannot  conclude  without  expressing  a  hope  that,  whatever  measures  the 
learned  commissioners  may  recommend,  or  the  Lord  Chancellor  may  be  induced  finally  to 
adopt,  the  task  of  drawing  up  the  Bill  for  Parliament  will  be  intrusted  to  some  one  or  more 
of  the  learned  commissioners,  and  not  be  confided  to  persons  who  may  not  be  practically 
acquainted  with  the  subject  on  which  they  are  required  to  legislate. 


Mr.  THOS.  LAIDLAW,  Bootmaker.— Coventry-Strket. 

18.  I  do  believe  that  the  law  of  imprisonment  for  debt  has  a  very  powerful  effect  in  indue-  Mr.T.  Laidl%w. 
ing  a  man  to  pay  a  debt  when  it  is  demanded. — I  give  this  opinion  after  an  experience  of 
foil  V  years — even  the  knowledge  of  the  loss  of  his  goods  has  not  so  great  on\  effect. 

20.  Certainly  not ;  I  have  been  a  commissioner  for  six  years,  and  am  enabled  to  say,  it  is  a 
cheap  and  speedy  mode  of  settling  pecuniary  differences  among  very  poor  people. 

21.  I  certainly  think  they  would  not  be  efficient  if  they  had  not  the  power  of  imprisoment. 
25.  In  my  opinion,  it  has  been  very  injurious  to  creditors  ;  for  one  of  the  judges  refused  to 

grant  the  power  of  arrest  against  a  debtor  who  was  in  a  steamer  from  the  Tower-stairs  on  his 
way  to  Falmouth,  where  the  vessel  was  to  call  to  take  in  goods  and  passengers.  Now  this 
is  shutting  the  door  so  very  close,  that  it  is  next  to  impossible  to  obtain  the  power  of  arrest. 

27.  I  have  been  a  boot  and  shoemaker  for  forty  years,  and  principally  employed  by  the 
nobility  and  gentry. 

TTie  Statute  of  Limitations. — This  iS  a  law  which  in  a  great  many  cases  is  very  injurious 
to  creditors ;  in  particular  where  a  debtor  leaves  his  place  of  abode  and  conceals  where  he  is 
removed  to ;  or  when  he  is  abroad,  and  of  course  out  of  the  jurisdiction  of  England,  it  would 
be  a  great  improvement  of  the  law  in  favour  of  creditors,  if  the  debtor  was  unable  to  avail 
himself  of  this  statute  in  both  these  cases* 


Mr.  ROBERT  TAYLOR,  Bootmaker— Charino-Cross. 

13.  I  think  not ;  it  would  in  my  opinion  open  the  door  for  fraud  upon  the  part  of  a  dis-  Mr.  R  Taybr. 
honest  debtor* 

14.  Certainly  not. 

16.  Certainly  ;  I  consider  that  when  a  creditor  has  judgment,  he  ought  to  be  enabled  to 
take  the  person  of  the  debtor  without  a  judge's  order. 

18.  I  certainly  believe  the  law  of  imprisonment  for  debt  has  a  very  powerful  effect  in 
making  a  debtor  pay  a  debt,  much  more  so  than  taking  his  goods,  &c. 

19.  I  firmly  believe  that  the  dread  of  imprisonment  has  in  former  times  prevented  men 
incurring  debt,  when  they  had  no  prospect  of  being  in  a  situation  to  pay. 

20.  I  think  not ;  for  I  have  been  for  several  years  a  commissioner  (but  am  not  now)  ;  and 
during  my  experience,  have  found  it  to  be  a  cheap  and  easy  mode  of  settling  differences  be- 
tween the  poorer  classes  of  the  community. 

21.  Certainly  not;  if  they  had  not  the  power  of  imprisonment,  I  am  confident  they  would 
not  be  efficient. 

22.  I  am  not. 

25.  In  my  opinion  it  has  been  very  injurious  to  creditors,  as  I  have  more  than  one  instance 
at  the  present  moment  where  I  might  get  my  debt,  if  I  could  take  the  person  of  my  debtor. 

27.  I  am  a  bootmaker ;  and  the  house,  of  which  I  am  the  representative,  has  been  esta- 
blished in  the  same  place  for  upwards  of  thirty  years — a  professing  credit  business. 

TTie  Statute  of  Limitations. — ^This  is  a  most  injurious  law  to  creditors  in  many  instances ; 
in  particular  when  a  debtor  leaves  his  place  of  abode  and  conceals  where  he  is  removed  to ; 
or  when  a  debtor  is  abroad,  and  of  course  out  of  the  jurisdiction  of  England,  it  would  be  a 
^reat  boon  to  creditors  if  ;the  debtor  was  unable  to  avail  himself  of  the  Statute  of  Limitations 
m  both  those  cases,  or  even  of  the  latter ;  although  I  have  very  many,  I  will  give  the  follow- 
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ing  as  an  instance  of  great  hardship: — In  January,  1819,  the  loth  regiment  of  Ligbt 
Dragoons  left  England  for  Madras ;  one  of  the  lieutenants  owed  us  40/. ;  for  the  last  20 
years  we  have  written  twice  a-year,  and  never  received  any  reply ;  the  regiment  is  now  on 
its  passage  home,  and  this  same  lieutenant  is  now  the  colonel  commanding  the  regiment, 
having  purchased  all  his  promotion,  while  he  has  left  his  creditors  in  England  unpaid. — He 
has  never  visited  this  country  since,  and  we  are  entirely  at  his  mercy  when  be  arrives — ^both 
for  debt  and  interest,  for  upwards  of  twenty  years. 


Mr.  Pater  Healey. 


Mr.  PETER  HEALEY,  Solicitor.— Paddington. 

1.  Thirty  years  extensive  practice  in  town  and  country  enables  me,  without  hesitatioa,  to 
say,  that  I  would  have  the  jurisdictions  distinct,  as  at  present :  and  that  I  think  no  advantage 
could  result  to  the  public  from  an  amalgamation  of  the  two  courts.  The  gronnds  of  my 
opinion  will  be  seen  in  my  answer  to  question  2. 

2.  I  think  the  estates  of  bankrupts  and  insolvent  debtors  cannot  be  advantageously  admi- 
nistered under  the  same  system  of  law,  both  as  applying  to  the  heavier  bankruptcy  cases,  and 
to  the  many  small  cases  which  now  come  into  the  Insolvent  Debtors'  Court. 

3.  The  Act  which  came  into  operation  in  January,  1832,  greatly  improved  the  bankrupt 
laws;  but  they  still  require  modification.  The  system  now  so  successfully  pursued  in 
Basinghall-street  should  be  forthwith  carried  out  into  districts  throughout  Enghuad  and  Wales. 
The  system  pursued  in  the  Court  for  Relief  of  Insolvent  Debtors — so  far  as  it  goes — is  as 
complete  as  clear  heads  and  active  hands  could  well  make  it ;  but  in  order  to  reiser  it  more 
effective,  more  palatable,  and  more  beneficial  to  creditors,  I  woidd  appoint,  in  pn;q>er 
districts  throughout  the  country,  official  assignees,  or  agents,  to  collect  and  distribute  the 
insolvent's  property :  and  I  would  give  power  to  the  commissioners  to  grant  or  withhold 
certificates  in  certain  cases. 

4.  I  have  occasionally  for  more  than  twenty  years  been  concerned  both  for  and  against 
insolvent  debtors :  and  I  have  for  the  last  two  years  down  to  the  present  timey  practised  aus  an 
attorney  of  the  Court  for  Relief  of  Insolvent  Debtors  at  Sakip. 

5.  I  do  not  know  a  single  case  in  the  Insolvent  Debtors'  Court  where  a  better  dividend 
would  have  been  got  by  making  the  party  a  bankrupt. 

6.  I  have  known  in  practice  many  cases  in  bankniptcy — ^more  perhaps  than  100 — where,  I 
believe,  that  a  better  dividend  would  have  been  got  by  the  party  passing  through  the  Insolvent 
Debtors'  Court.  The  great  expense  of  working  fiats  in  bankruptcy  entirely  swallows  up 
small  estates  ;  but  this  is  not  so  in  the  other  court. 

7.  I  do  not  recollect  a  single  case  of  this  sort  in  the  Insolvent  Debtors'  Court :  there  nay, 
however,  have  been  many ;  but  now  that  arrest  on  mesne  process  is  abolished,  this  is  less 
likely  to  occur  in  future. 

8.  In  bankruptcy  I  hardly  ever  knew  a  case  in  which  a  vast  diminution  of  property  did  not 
take  place  between  the  time  of  committing  the  act,  and  the  adjudication.  This  common  mis- 
conduct on  the  part  of  insolvent  debtors  will  continue  to  prevsul  until  the  legislature,  instead  of 
treating  insolvency  as  a  crime^  shall  pass  an  act  to  encourage  insolvent  debtors  to  come  fcHlh 
voluntarily,  and  make  an  early  surrender  of  their  effects  before  the  propert  y  is  so  dissipated  as 
to  make  no  dividend  available  :  and  to  reward  their  promptitude  with  a  Uberal  per  c^ntetge 
upon  all  the  money  they  may  bring  into  court. 

9.  Yes ;  I  would  allow  any  person,  whether  a  trader  or  not,  the  instant  he  finds  himself 
unable  to  pay  his  debts  in  fuU,  to  make  a  public  declaration  of  his  insolvency ;  and  thereupon 
to  be  adjudged  bankrupt  or  insolvent,  as  the  case  may  be.  I  would  permit  him  even  to  choose 
his  own  court,  subject  to  some  regulation  to  distinguish  the  practice  of  the  two  courts ;  and  I 
would,'  by  a  liberal  and  prompt  allowance,  and  per  centase,  and  by  giving  a  speedy  pro- 
tection and  release  to  unfortunate  debtors  seeking  relief  in  either  court,  encourage  and  dierish 
this  voluntary  system ;  and  thereby  cure  or  avert  many  of  the  evils  which  result  from  the 
present  harsh  and  unfeeling  laws. 

10.  No ;  I  would  not  recommend  any  measure  half  so  inquisitorial 

11.  This  Act  is  most  prejudicial  to  the  fair  trader,  and  most  ruinous  in  its  consequences.  It 
ought  to  be  intituled,  ''An  Act  for  the  better  protection  of  parties  conniving  with  insolvent 
debtors  to  cheat  and  defraud  fair  traders.*' 


12.  Yes ;  I  have,  in  the  course  of  my  long  experience,  found  this  to  be  generally  the  < 
and  the  few  exceptions  were  persons  who,  for 'reasons  best  known  to  themselves,  were  unwSing 
to  submit  to  a  candid  disclosure  of  Iheir  afikirs.  This,  then,  is  another  lessen  why  I  w«w 
encourage  the  voluntary  system. 

13.  Undoubtedly;  I  would  hokl  out  every  indocemenrt  to  such  pencils  to  come  ibl^ndfd 
voluntarily  ;  and  those  who  declined  so  to  do  should  be  compelled. 

14.  Much  may  be  said  both  for  and  against  this  proposition ;  but  I  think  the  balance  of  tlie 
argument  is  decidedly  in  favour  of  an  answer  in  the  affirmative. 

15.  Yes,  I  do.     I  have  already  expressed  my  opinion  on  this  point  m  my  answer  to 
question  9. 
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16.  Yes;  I  think  the  power  to  take  the  debtor  in  execution  ought  still  to  be  reserved,  Returns  to  th« 
without  any  such  application  to  a  judge  as  that  here  suggested.     If  a  debtor  suffer  judgment  Questions  oireu- 
to  pass  against  him,  and  cannot  or  will  not,  pay  his  creSitor,  he  ought  forthwith  to  surrender  ^*!®4  ^^  ^^  Coni> 
his  property,  whatever  it  may  be,  to  one  of  the  courts  for  the  benefit  of  his  creditors  at  larce ;  ™*"*^^^^ 

and  if  he  will  not  do  this  voluntarily^  he  ought  to  be  thrown  into  prison,  and  so  be  compelled  Mr.  Peter  Healey. 

to  do  an  act  of  common  justice.     It  frequently  happens  in  the  Insolvent  Debtors*  Court  that 

persons  seeking   relief  do  so,    experimentally,   with  a  view  to  conceal  the  bulk  of  their 

property ;  and  it  oilen  turns  out  that  though  no  opposition  is  set  up  against  such  persons^ 

their  object  is  defeated  by  the  foresight,  discrimination,  and  sound  judgment  of  the  learned 

commissioners — who,  suspecting  concealment,  remand  the  petitioner — with  leave  to  be  brought 

up  on  his  own  motion  for  rehearing.  What  is  the  consequence  ?  Why  the  petitioner  immediately 

after  his  defeat,  and  return  to  prison,  makes  his  peace  with  his  detaining  creditor,  and  then,  to 

regain  his  place  in  society,  comes  fortli  to  the  world,  and  pays  all  his  debts  in  full.     When» 

therefore,  a  fraudulent  debtor  will  not  make  a  voluntary  surrender  of  his  property,  and  is 

taken  into  custody,  these  are  (in  many  instances)  the  fruits  of  his  imprisonment, 

17.  Answered  in  the  preceding  question. 

18.  The  fear  of  imprisonment  for  debt  must  induce  any  well-intentioned  man  to  exert 
himself  to  the  utmost  to  meet  the  demand  of  his  creditor;  and  I  have  no  doubt  that  the  bare 
apprehension  of  incarceration  stimulates  many  a  dishonest  man  to  preserve  his  liberty  at  the 
expense  of  his  purse.  ^ 

19.  I  doubt  not  but  that  the  knowledge  and  fear  of  that  law  has  a  strong  influence  on,  and 
will  induce  a  man  to  pay  what  he  owes,  and  to  refrain  from  incurring  debts  which  he  knows 
he  has  no  means  to  satisfy. 

20.  Two  or  three  years  ago  my  attention  was  called  to  the  operation  of  Courts  of  Requests 
I  was  then  professionally  employed  to  draw  a  Bill  "  For  the  more  easy  and  speedy  Recovery  of 
Small  Debts  within  the  Borough  of  Marylebone.**  The  duty  thus  im[K)sed  upon  me  induced 
me  not  only  to  refer  to  the  best  precedents,  but  also  well  to  weigh  and  consider  the  subject 
in  all  its  bearings. — ^The  result  of  my  researches  and  deliberations  on  the  subject  is,  that,  so 
far  from  desiring  to  abolish  these  courts,  I  would  rather  increase  their  number,  and  extend 
their  powers  (as  was  intended  in  the  case  of  Marylebone)  to  the  recovery  of  small  debts  not 
exceeding  10/. 

21.  If  you  take  away  the  power  of  imprisonment,  Courts  of  Request  will  be  worse  than 
ueless* 

22.  Yes ;  and  being  aware  of  this  fact,  I  deenaed  it  right  to  introduce  into  the  Marylebone 
Bill  a  clause  to  avert  the  evil  so  generally  complained  of.  The  Bill,  however,  which  I  then 
drew  (owing  to  some  political  feeling  in  the  Borough)  was  not  passed  into  a  law. 

23.  While  you  retain  the  present  power  of  imprisonment  on  execution,  the  measure  sug- 
guested  by  this  question  would  be  unnecessary ;  because,  if  you  send  a  debtor  to  prison,  you 
thereby  compel  him,  within  a  given  time,  either  to  become  a  bankrupt  or  to  surrender  his 
property  (on  the  petition  of  a  creditor)  to  the  Insolvent  Debtors'  Court,  and  so  you  bring  him 
at  once  to  a  fair  account  with  all  his  creditors :  whereas,  if  the  course  here  suggested  were 
adopted,  the  benefit  resulting  from  it,  would  go  to  satisfy  the  judgment-creditor  only, 

24*  The  law,  as  it  now  stands,  appears  to  me  to  be  satisfactory.  A  debtor  being  in  prison, 
may  of  his  own  free  will  petition  for  relief;  but  should  he  for  a  given  space  refuse  or  neglect 
so  to  do,  a  creditor  may,  by  petition,  pgcisess  himself  of  all  the  debtor's  property  for  the 
general  benefit  of  his  creditors.  The  duty  of  the  debtor  in  this  case  is  to  file  a  schedule 
of  all  his  debts  and  credits — and  to  apply  to  the  court  for  his  discharge ;  but  if  he  through 
obstinacy  choose  to  remain  in  prison,  he  cannot  reasonably  complain  that  his  creditor  has  done 
him  any  wrong.  I  know  at  this  moment  the  case  of  a  prisoner  in  Shrewsbury  goal,  who, 
being  arrested  some  time  ago  and  sent  to  prison  for  a  mortgage  debt,  suffered  the  mortgagee 
to  ])etition  under  the  recent  Act,  and  to  take  possession  of  all  his  property,  which  has  been 
sold — but  this  obstinate  debtor  still  remains  in  custody,  and  preremptorily  refuses  to  file  a 
schedule. 

25.  I  do  believe  that  the  abolition  of  arrest  on  mesne  process  has  been  beneficial  to 
creditors. 
^    26.  I  think  also  that  it  has  been  beneficial  to  debtors. 

27.  My  experience  on  this  head  is  founded  partly  on  my  practice  as  an  attorney  and  soli* 
citor,  and  partly  on  information  derived  from  others,  and  on  general  observation. 

28.  Having  myself  acted  as  a  commissioner  in  bankruptcy  in  the  country  for  many  years, 
I  have  often  felt  tne  want  of  this  power ;  and  I  therefore  most  heartily  oonctir  in  the  sugges* 
tion,  that  the  commissioner  should  in  future  have  full  power  to  enforce  his  orders,  if  not  ap« 
pealed  against,  and  to  repress  contempts  of  court  in  a  summary  way  by  fine  or  imprison- 
ment, f  would  also  give  full  power  to  the  court  to  punish  fraudulent  debtors  by  imprison- 
ment or  otherwise. 

29.  I  see  no  advantage  to  the  public  in  requiring  the  fiat  or  authority  of  the  Lord  Ch^n- 
eellor  to  authorise  the  creditor  to  prosecute  his  complaint ;  nor  do  I  see  any  use  of  the  bon4 
here  referred  to;  for  I  do  not,  in  my  whole  practice,  recollect  a  single  instance  of  petition- 
ing creditor's  bond  to  the  Chancellor  being  acted  upon  for  its  breach. 

30.  The  more  simple  and  the  less  expensive  course  of  obtaining,  the  requisite  proceedinj^ 
for  adjudication,  the  better. 

3R2 
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Mr.  Peter  Healey, 


31.  Yes,  I  do  think  so. 

32.  I  think  it  would  be  desirable  that,  in  cases  of  appeal,  the  appellant  should  give  security 
to  abide  the  event  of  the  appeal  only, 

33.  This  law  is  too  arbitrary,  and  too  mischievous  in  its  consequences,  to  be,  with  pro* 
priety,  much  longer  retained  on  the  Statute  Book. 

34.  I  would  give  notice  of  the  intended  proceeding ;  and  I  think  that,  instead  of  allowing 
the  seizure  upon  an  ex  parte  application,  in  all  cases,  upon  an  order  to  show  cause  being 
made,  such  seizure  should  be  connned  to  cases  upon  affidavit,  showing  probable  cause  of  the 
trader  being  about  to  abscond,  or  make  away  with  his  proiJerty. 

35.  I  have  found,  in  practice,  great  inconvenience  arise  from  this  state  of  the  law,  and  I 
therefore  think  it  requires  amendment. 

36.  The  extent  of  time  now  allowed  to  bring  actions  to  try  the  validity  of  the  fiat  is  far  too 
great ;  I  therefore  concur  in  the  suggestion,  that  if  the  bankrupt,  or  a  debtor  to  his  estate,  do 
not  appeal  against  it  within  a  more  limited  period,  the  adjudication  should  be  conclusive  in 
all  cases. 

37.  I  would  Hither  confine  the  conclusiveness  of  the  adjudication  to  the  bankrupt,  and  per- 
soiis  indebted  to  his  estate,  as  the  law  at  present  stands,  than  resort  to  the  Irish  sjnstem. 

38.  I  see  no  objection  to  the  plan  here  suggested. 

39.  I  have  long  been  of  opinion  that  this  law  required  amendment.  My  experience  leads 
me  to  think  that  the  certificate  is  the  main  ground  of  fraudulent  fiats.  This  power  has,  I 
think,  been  improperly  intrusted  to  creditors.  But,  as  they  have  so  long  enjoyed  the  right, 
they  will,  doubtless,  object  to  lose  it ;  yet,  as  it  is  a  right  which  they,  as  a  body,  have  always 
most  shamefully  abused,  the  sooner  they  are  deprived  of  it  the  better  for  the  due  administra- 
tion of  strict  justice.  Notwithstanding  the  usual  affidavit  by  the  banknipt,  that  his  certificate 
was  "fairly  obtained,"  I  could  quote  scores  of  cases,  within  my  own  knowledge,  where  the 
certificate  had  been  obtained  solely  through  bribery. 

40.  I  think  that  the  judge  or  commissioner  should  be  invested  with  the  sole  power  of  grant- 
ing or  refusing  the  certificate  of  the  bankrupt *s  conformity,  &c.,  and  that  it  ought  not  to  depend 
on  the  previous  consent  of  any  of  the  creditors ;  but  I  would  allow  any  of  the  creditors  of  the 
bankrupt  to  be  heard  before  the  judge  or  commissioner  against  his  signing  the  certificate* 

41.  From  the  experience  I  have  had,  I  can  safely  say  that  the  necessity  of  obtaining  such 
consent,  to  say  notliing  of  the  trouble  and  delay,  occasions,  in  many  cases,  a  ruinous  expense 
to  the  bankrupt 

42.  I  would  leave  the  certificate  entirely  in  the  discretion  of  the  judge  or  cxtmmlssioner,  as 
stated  in  ray  answer  to  question  40.  This  would  occasion  httle  or  no  expense  to  the  baink- 
rupt. 

43.  Answered  in  the  affirmative.     See  the  close  of  answer  40. 

44.  No,  I  do  not  think  so.  In  a  general  way  creditors  are  ever,  so  much  alive  to  their  own 
interests,  and  so  hostile  to  customers  who  have  not  paid  their  accounts,  that  there  is,  in  my 
opinion,  little  doubt  but  a  strong:  muster  of  creditors  would  be  (bund  in  attendance  upon  all  cases 
deserving  their  opposition :  besides,  even  in  the  event  of  the  creditors'  non-attendance,  after 
reasonable  notice,  surely  the  judge  or  commissioner  might  in  this  case  safely  grant  the  certifi- 
cate, provided  he  saw  nothing  in  the  bankrupt's  conduct  to  induce  him  to  withhold  iL 

45.  "  Facts  are  stubborn  things,"  and  if  \Rn  injured  creditor"  can  only  contrive  to  make 
known  to  an  enlightened  judge  or  commissioner  any  plain  facts  materially  affbcting  the  con- 
duct or  character  of  the  party  seeking  to  obtain  his  certificate,  such  creditor  can  have  nothing 
to  apprehend  from,  nor  can  the  justice  of  the  case  be  afiected  by,  *'  the  opposing  efforts  of  the 
bankrupt's  friends." 

46.  Yes,  by  all  means. 

47.  The  granting  a  certificate  being  a  matter  which  may  be  determined  on  immediatelv  after 
the  bankrupt  has  passed  his  last  examination,  and  being,  at  the  same  time,  a  matter  of  the  first 
importance  to  the  bankrupt  to  obtain,  I  do  not  think  it  would  be  advisable  or  just  to  delay  the 

f  ranting  of  it,  in  cases  where  it  ought  properly  to  be  granted,  beyond  the  period  of  that  event, 
'he  making  an  audit  of  the  accounts,  the  declaration  of  the  amount,  or  the  payment  of  a 
dividend,  cannot,  in  any  event  or  in  any  case,  justify  the  withholding  a  document  which  merely 
certifies  that  the  bankrupt  has  duly  conformed  to  the  bankrupt  laws,  &c. 

48.  None,  beyond  what  I  have  already  stated. 

49.  Yes — I  think  that  such  an  enactment  would  greatly  improve  the  bankrupt  laws,  and 
that  it  would  be  very  advantageous  to  the  public. 

50.  In  my  opinion  it  is  decidedly  more  advantageous  to  the  creditors  that  the  property  should 
be  administered  under  a  fiat  in  bankruptcy  than  under  a  trust-deed.  To  trust-deeds  I  have 
always  in  practice  had  an  insuperable  objection.  In  nineteen  cases  out  of  twenty  trust-deeds 
produce  good  to  no  persons,  except  solicitors  and  accountants;  nay,  sometimes, "indeed,  good 
may  also  come  to  creditors,  but  never  to  the  unfortunate  debtor  himself.  His  little  all  is  inva- 
riably swept  away  from  him;  the  larger  creditors,  with  their  advisers  and  agents,  share  the 
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spoil,  while  the  smaller  creditors,  or  snarling  tribe,  remain  behind  to  goad  the  poor  debtor.  Returns   to   the  . 
till  at  length  he  finds  himself  helpless,  pennyless,  and  unprotected,  in  a  gaol,  whence  his  der-  ,^"?^/^^"*.  ^'J? **' 
titer  resort,  his  only  solace,  is  to  be  found  in  an  humble  petition  for  relief  to  the  Insolvent  !?!   -^^^^^     °^' 
Debtors' Court.      ^  m.8s.onc«^ 

51.  I  believe  that  trust-deeds  are  discountenanced  in  almost  all  parts  of  England,  except       '  '* 
London.     Here  they  are  sought  after  with  great  avidity  by  persons  who  prefer  "  quick  returns 

and  small  profits,"  to  the  tardy  and  uninteresting  proceedings  of  bankruptcy  or  insolvency. 

52.  No ;  the  expense  of  a  London  trust-deed,  with  its  numerous  and  concomitant  charges, 
is,  in  many  cases,  quite  as  much,  if  not  more  than  that  of  prosecuting  a  fiat  in  bankruptcy. 

53.  I  should  not  object  to  trust-deeds  whereby  a  debtor  could  obtain  a  certain  release  from 
all  his  creditors ;  but,  as  the  law  now  stands,  this  is  next  to  impossible.  I  should  propose, 
therefore,  that  all  trust-deeds,  containing  a  general  release,  and  duly  executed  by  four-fifths  in 
number  and  value  of  all  the  creditors,  should  first  be  filed  or  recorded  in  the  Bankruptcy  or 
Insolvent  Debtors'  Court;  and  that,  after  examining  the  debtor  thereon,  a  judge  or  commis- 
•sioner  should  order  that  the  deed  should  be  held  binding  and  conclusive  as  against  all  the  re- 
maining creditors,  whether  such  deed  were  executed  by  them  or  not. 

54.  I  certainly  do  think  it  would  be  desirable  to  abolish  the  fee  of  101,  on  issuing  the  fiat, 
and  the  fee  of  20/.  paid  into  court  on  the  choice  of  assignees,  and  in  lieu  thereof,  and  until  some 
better  plan  can  be  adopted  (see  answer  58)  to  require  the  payment  into  court  of  a  regular  per- 
centage on  all  property  passing  through  the  court :  but  I  hope  the  day  is  not  far  distant  when 
the  fund  arising  from  unclaimed  dividends  will  be  found  sufficient  to  defray  all  the  necessary 
expenses  of  both  the  Courts  of  Bankruptcy  and  Insolvency. 

55.  I  would  pay  the  official  assignees  out  of  each  estate ;  it  would  stimulate  them  to  exer- 
exertion.     Official  assignees  in  the  country  are  indispensably  necessary. 

56.  I  think  the  official  assignee  ought  to  be  held  liable  for  damages  or  costs  in  any  action  or 
suit  for  anything  done  by  himself  in  the  execution  of  the  duties  imposed  upon  him  as  such 
official  assignee ;  but  I  think  he  ought  not  to  be  required  to  join  in,  or  in  any  way  to  be  held 
responsible  for  actions  or  suits  brought  by  the  creditors'  assignee  for  the  recovery  of  the  bank- 
rupt's property. 

57.  I  have  had  15  years'  experience  in  the  working  of  fiats  of  bankruptcy  in  the  country, 
both  as  a  commissioner  and  solicitor, 

58.  But  I  cannot  say  that  I  have  had  reason  to  be  satisfied  with  the  administration  of  bank- 
rupts' estates  in  the  country.  The  grounds  of  my  dissatisfaction  are  many  of  those  which  are 
referred  to  by  this  question;  and,  in  addition  thereto,  I  have  to  complain  of  the  general 
supineness  and  inactivity  of  country  assignees,  who,  instead  of  looking  after  and  collecting  the 
proceeds  of  the  bankrupt's  property  and  dividing  it  among  the  creditors  in  reasonable  time; 
suiTer  it  to  remain  dormant  in  the  hands  either  of  solictors  or  bankers,  in  abuse  of  their  trust, 
and  to  the  great  detriment  of  the  creditors.  I  know,  of  my  own  knowledge,  several  cases 
under  very  old  commissions,  where  money,  which  ought  in  all  fairness  to  have  been  divided 
amongst  the  creditors  at  least  10  or  15  years  ago,  is  still  lying  in  the  hands  of  bankers;  and  I 
think  it  would,  upon  investigation  in  such  towns  as  Liverpool,  Manchester,  Birmingham, 
Leeds,  and  Bristol,  be  seen  that  enormous  sums  of  money  belonging  to  various  estates  now  lie 
dormant  in  the  hands  either  of  assignees,  their  solicitors,  or  bankers.  And  therefore  I  would 
earnestly  recommend  the  adoption  forthwith,  in  the  country,  of  the  course  so  successfully 
pursued  in  London,  by  raking  up  all  the  old  commissions,  and  by  making  all  parties  account. 
By  these  means  the  existing  fund  of  unclaimed  dividends,  &c.  would  undoubtedly  be  so  much 
increased,  that  the  interest  thereof  might,  in  due  time,  be  well  appropriated  to  the  payment 
of  a  considerable  part,  if  not  the  whole,  of  the  requisite  expenses  of  keeping  up  the  Courts 
both  of  bankruptcy  and  insolvency, 

59.  I  would  abolish  the  present  country  courts  entirely.  I  would  say,  let  the  country  be 
divided  into  eight  or  ten  districts,  with  a  judge  or  commissioner  to  each,  but  with  appeal  to  the 
judges  or  commissioners  sitting  in  London.  In  districts  including  large  mercantile  towns  such 
as  Liverpool,  Manchester,  Bii-mingham,  Leeds,  and  Bristol,  I  would  place  the  more  expe- 
rienced judges  or  commissioners,  and  in  districts  where  fewer  failures  were  likely  to  occur,  I 
would  place  subordinate  judges  or  commissionei*s.  The  salaries  of  the  country  judges  or  com- 
missioners should  bear  some  proportion  to  the  number  of  cases  Hkely  to  come  before  them. 
The  country  practice  should,  in  every  respect,  be  similar  to  that  now  pursued,  or  to  be  here- 
after pursued,  by  the  London  judges  or  commissioners.  Official  assignees  in  the  country  are 
indispensably  necessary. 

60.  I,  for  one,  am  decidedly  opposed  to  an  abolition  of  the  Insolvent  Debtors'  Court;  it 
has  hitherto  been  found  useful  to  the  public,  and  (with  certain  amendments,  suggested  in  my 
answer  to  question  3),  it  may  become  more  effective,  more  palateable,  and  more  beneficial  to 
creditors.  It  is  an  indispensable  court ;  and  it  cannot,  I  think,  be  well  united  to  the  ban- 
ruptcy  court  I  would  in  any  event  abolish  the  Court  of  Review — and  applying  the  fifth  para- 
graph of  question  GO  (the  law  to  be  administered  in  London),  to  the  Bankruptcy  Court  only, 
I  see  no  objection  to  it. — Six  and  seven,  the  like. — The  eighth  would  be  very  proper. — And 
80  wotdd  the  ninth. 

61.  I  should  doubt,  the  propriety  of  entrusting  such  grave  matters,  as  these  undoubtedly 
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Returns  ta  the  are,  to  the  care  of  a«/iig/<?  jndge;  and  I  would  say  that  not  less  than  three  judges  should 
Questions  circu-  form  a  court  for  these  purposes — ^particularly  in  commissions  of  lunacy,  and  for  the  exanuoatioa 
laJed.bytheOom^     of  witnesses. 

62.  I  disapprove  of  this  plan  in  toto. 


missioners. 


J.  L.  MORTIMER,  Esq.,  Barrister  at  Law.— Cheltenham. 

J.L.Mortiaier,Esq.  j,  I  think  it  eKpedient  that  there  should  be  oiie  court  for  the  admiiHstration  of  the  bankrupt 
and  insolvent  laws.  Provided  some  plan  can  be  devised  for  reducing  the  costs  ia  bankruplcy, 
the  union  of  the  two  courts  would  be  beneficial  both  to  creditors  and  debtors,  and  a  greaX 
saving  would  be  effected  to  the  public 

2.  Unquestionably  ;  but  in  order  to  bring  small  cases  that  now  pass  through  the  loBolvenk 
Debtors'  Court,  into  the  Court  of  Bankruptcy,  the  latter  Court  must  be  rendered  less  ex- 
pensive. 

3.  The  advantage  possessed  by  the  Insolvent  Debtors'  Court,  is  the  cMnparatively  small 
expense  of  its  machinery,  in  consequence  of  the  annual  vote  of  parliameot  ibr  its  support,  and 
the  ^wer  of  imprisonment;  but  I  think  this  is  more  than  counterbalanced  by  the  greater 
facility  of  access  by  creditors  to  the  Court  of  Bankruptcy,  and  the  power  of  refuMpg  a  baok* 
rupt's  certificate.  I  should  prefer  the  system  in  bankruptcy.  Tilth  the  additional  power  of 
imprisonment  in  cases  of  fraud  or  misconduct. 

4.  I  have  never  practised  in  the  Insolvent  Court,  though  I  am  in  constant  communicatioo 
with  practitioners  in  it. 

5.  Dividends  in  the  Insolvent  Debtors'  Court  are  so  rare,  and  so  trifling  in  amount,  that 
creditors  seldom  trouble  themselves  about  it. 

6.  I  have  known  many  cases  in  bankruptcy  which  would  have  produced  a  better  dividend 
by  passing  through  the  Insolvent  Court,  by  reason  of  the  reduced  soale  of  expenses  of  the 

latter  court. 

• 

7.  I  have  known  many  cases ;  but  more  searching  inquiry  is  now  made  as  to  property 
parted  with  after  the  debtor  is  in  actual  custody,  and  therefore  it  is  not  so  freely  dealt  with. 

8.  The  books  are  full  of  cases.  There  is  scarcely  a  fiat  worked  in  this  district  without  an 
inquiry  into  the  circumstances  of  property  alleged  to  have  been  dissipated  or  made  away  with 
between  the  act  of  bankruptcy  and  the  fiat. 

9.  I  think  executions  founded  on  judgment,  by  confession  or  default,  so  injurious  to  the  fair 
dealer,  that  the  issuing  oi^fifa.  on  a  judgment,  by  confession  or  default,  ought  to  be  an  act 
of  bankruptcy  by  the  debtor,  provided  a  fiat  issue  within  28  days  of  the  levy.  The  sheriff  in 
such  case,  should  be  allowed  a  month  to  return  the  writ — the  writ  should  specify  the  judg- 
ment was  by  confession,  &c. — and  probably,  in  the  event  of  the  execution  beings  set  aside  by 
the  subsequent  issue  of  a  fiat,  the  sheriff  *s  costs  should  be  paid  out  of  the  moneyievied.  The 
creation  of  this  act  of  bankruptcy  may  be  deemed  a  bold  measure ;  but  I  thmk  every  secu- 
rity (such  as  a  warrant  of  attorney  or  cognovit),  which  gives  to  one  creditor  an  exclusive 
right  to  seize  the  debtor's  pro{>erty,  is  a  fraud  on  the  rest ;  and  when  a  trader  is  driven  to  the 
necessity  of  giving  such  securities,  or  cannot  avert  judgments,  it  is  more  consistent  with  justice 
that  his  effects  should  be  divided,  ^ari  pa^jw,  between  his  creditors. 

10.  I  see  no  valid  reason  wh^  a  trader  should  not  be  examined  touching  the  act  of  bank* 
ruptcy,  either  before  or  after  adjudication — it  would  prevent  much  litigation. 

11.  The  validity  which  the  statute  of  2  and  3  Vict.  c.  1 1,  gives  to  bona  fide  sales  and  mort- 
gages made  by  a  trader  before  the  date  of  a  fiat,  though  afteV  a  secret  act  of  bankruptcy,  has 
been  productive  of  much  good.  The  previous  state  of  the  law  rendered  such  dealings  with  a 
trader  so  precarious,  that  a  solvent  trader  had  much  difficulty  in  obtaining  accommc^ation  in 
the  hour  of  need.  I  have  known  several  mortgages  set  asicfe  in  consec^uence  of  a  prior  act  of 
bankruptcy,  where  the  mortgagee  had  not  the  remotest  cause  for  suspicion.  But  the  c.  29, 
which  gives  validity  to  execution,  notwithstanding  a  prior  act  of  bankruptcy,  has  opened  a  door 
to  the  most  extensive  fraud,  and  will  be  more  pernicious  as  the  facilities  it  affords  to  dis- 
honesty become  more  generally  known.  It  is  true  the  Act  does  not  protect  a  fraudulent  pre- 
ference, or  the  execution  creclitor,  where  he  had  notice  of  a  prior  act  of  bankruptcy,  but 
these  provisions  in  favour  of  the  general  creditor  are  rendered  nugatory  by  throwing  the  onut 
probandi  on  the  partv  disputing  the  validity  of  the  execution.  Several  cases  have  lately  come 
to  my  knowledge  where  executions,  founded  on  judgments  entered  up  under  warrants  of 
attorney  given  in  favour  of  near  relations,  have  swept  away  the  entirety  of  a  trader's  stock, 
without  leaving  a  fraction  for  the  general  creditor  to  try  the  question. 

12.  Whena  trader  is  indifBculty,  and  cannot  settle  by  composition,  he  has  no  other  course 
open  to  him  preferable  to  that  of  being  made  a  bankrupt.  For  this  purpose,  if  no  prior  act  of 
bankruptcy  has  been  committed,  he  lends  himself  to  some  other  concerted  act  of  bankruptcy. 

13.  The  amount  of  property  dissipated  by  a  trader  between  the  commencement  of  his  diffi- 
culties, and  the  time  of  hu  going  to  prison,  or  becoming  bankrupt,  is  so  great,  that  I  think 
every  facility  ought  to  be  afforded  to  an  insolvent  trader  to  make  a  cesno  bonorum  in  favour  of 
his  creditors.  ^ 

14.  Certainly  not 
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15.  I  cannot  imagine  a  irorse  policy.  R«tarns  to  the' 

16.  I  think  not.  Mjr^™. 

17.  Nothing.  missioners. 

18.  19.  It  has  been  found  in  practice,  that  when  the  debtor  had  the  ability  to  pay,  he  pre-  J.L.Mortimer, Esq. 
ferred  exercisinjs^  it  to  going  to  prison.     Though  I  much  doubt  whether  the  fear  of  imprison- 
ment induced  him  to  refrain  from  incurring  debt. 

20,  21,  22.  Courts  of  Requests  are  very  unpopidar  in  this  district,  owing  to  the  want  of  an 
eflScient  judge.     Unless  remodified,  they  had  much  better  be  abolished. 

23.  Where  there  is  probable  ground  for  suspicioo,  that  a  debtor  has  property  concealed,  I 
think  a  judgment  creditor  should  have  the  power  of  bringing  him  before  the  court,  with  a  view 
to  discovery ;  but  the  court  must  be  armed  with  sufficient  powers  to  render  it  effective. 

24.  I  think  if  the  debtor  makes  out  di  prima  facie  case  for  the  indulgence  of  the  court,  the 
onus  should  lie  on  the  opposing  credito%of  proving  nMitter  to  justify  a  commitment. 

25.  26.  The  mere  abolition  of  arrest  on  mesne  process  has  not  been  productive,  within  my 
experience,  of  benefit  or  injury  to  creditors  ;  but  the  operation  of  I  he  Abolition  of  Imprison* 
xuent  for  Debt  Bill,  taken  as  a  whole,  I  consider  most  beneficial  to  creditors. 

27.  I  have  been  a  Commissioner  of  Bankruptcy  in  Cheltenham.  Gloucester,  and  the  manu- 
facturing districts  for  fourteen  years.  I  have  also  been  professionally  connected  with  the 
Cheltenham  banks  during  the  same  period. 

28.  Undoubtedly. 

29.  In  practice  no  advantage  is  derived  from  the  Chancellor  originating  the  proceedings  itx 
hankruptcy, 

SO.  I  think  the  Court  adjudicating  in  bankruptcy  should  have  original  jurisdiction. 

31.  I  think  the  Court  adjudicating  in  bankruptcy  may  be  intrusted  with  this  power,  sub- 
ject to  appeal. 

32.  The  Court,  from  whose  decision  there  is  an  appeal,  should  have  a  discretionary  power 
in  requiring  security  for  the  performance  of  the  judgment,  if  affirmed,  and  for  costs. 

33  and  34.  On  principle  no  adjudication  should  be  made  in  bankruptcy  without  giving  the 
debtor  an  opportunity  of  disputing  the  petitioning  creditor's  debt  and  act  of  bankruptcy. 
But,  in  practice,  instances  have  been  very  rare  of  injustice  having  been  inflicted  on  bankrupts 
by  an  adjudication  ex  parte.  In  cases  of  friendly  fiats  (and  which  form  by  far  the  largest 
proportion  of  fiats  worked  in  this  district)  previous  notice  to  the  debtor  would  be  unnecessary ; 
_je  generally  surrenders,  and  takes  his  protection  at  the  private  meeting.  And  with  respect 
to  hostile  nats,  I  recollect  only  one  case,  rn  which  the  nat  was  suspended  for  want  of  the 
requisites  to  support  it.  And  two  other  cases,  in  which  the  Court  of  Review  allowed  other 
debts  to  be  substituted  for  the  petitioning  creditor's  debt,  under  the  provision  of  6th  Geo.  IV. 
If  it  be  deemed  more  consistent  with  the  principles  of  justice  for  the  Court  to  grant  a  con- 
ditional order,  it  should  be  empowered  to  direct  an  immediate  seizure  of  the  alleged  bank- 
rupt's property,  to  prevent  itfe  being  made  away  with.  Possession  to  be  retained  by  the  mes- 
senger until  the  order  is  confirmed  or  discharged. 

35.  I  think  the  bankrupt  law  in  this  respect  very  defective.  For  although  it  is  the  first 
duty  of  an  assignee,  when  appointed,  to  satisfy  himself  that  the  fiat  is  well  founded,  yet  the 
subsequent  proceedings  are  involved  in  much  uncertainty,  as  long  as  it  is  open  to  the  bank- 
rupt, and  any  person  claiming  adversely  to  the  fiat,  to  dispute  its  validity. 

36,  37,  and  38.  I  think  the  adjudication,  if  not  appealed  against  or  disputed  within  a 
givien  time,  should  be  conclusive  in  all  cases  and  against  all  parties.  This  rule,  in  particular 
cases,  may  opera^te  injuriously  by  shutting  out  persons  who  cannot  dispute  the  fiat.  But  the 
general  interest  of  the  community  requires  that  after  a  certain  period  the  adjudication  should 
be  final.  I  may  observe,  by  analogy  to  the  practice  in  lunacy,  the  adjudication  should  specify 
from  what  period  the  debtor  became  bankrupt.     This  woulcf  prevent  much  Ktigation. 

39.  I  think  it  very  objectionable.  The  consent  of  a  creditor  is  often  obtained  by  fraudulent 
means,  and  often  refused  from  vindictive  motives. 

40.  I  think  the  Court  should  have  a  discretionary  power  in  granting  the  certificate,  first 
giving  the  creditors  an  apportunity  of  showing  cause  against  it  on  a  day  to  be  appointed  and 
Gazetted  for  that  purpose. 

41.  It  is  frequently  attended  with  great  expense  to  the  bankrupt  when  the  creditors,  whose 
consent  is  required,  are  dispersed,  and  live  at  a  distance. 

42  and  43.  The  expense  of  certificate  would  be  much  diminished  by  giving  discretionary 
power  to  the  Court,  after  appointing  a  day  for  creditors  to  show  cause.  On  the  whole,  1 
consider  this  plan  the  most  advisable. 

44  and  45.  Much  would  depend  on  time  and  circumstances.  If  a  fraudulent  bankrupt 
applied  for  his  certificate  at  an  early  period  after  his  bankruptcy,  there  would  be  no  want  of 
activity  in  creditors  to  oppose  it.  But,  after  a  lapse  of  time,  I  have  seen  the  most  in\'eterate 
creditors  relax  even  when  the  misconduct  of  the  bankrupt  had  been  great 

46.  Certainly. 

47.  If  a  bankrupt  has  been  fair  and  honest  in  his  dealings  before  his  bankruptcy,  and  has 
aiWrwards  conformed  to  the  bankrupt  law8>  I  see  no  reasop  why  his  certificate  should  be 
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Returns   to  the      delayed  after  passing  his  examination,  the  Court  retaining  the  power  of  summoning  him  with 
Questions  circu-       a  v»ew  to  discovery. 

missioners.^      ™"         ^^'  ^  think  the  expenses  of  certi6cate  should  be  paid  out  of  the  estate.     If  the  bankrupt 

entitles  himself  to  his  certificate,  I  consider  thb  not  unreasonable. 

J. L.  Mortimer, Esq.       49.  I  think  the  Court  of  Bankruptcy  should  have  power  to  punish  by  imprisonment,  not 
exceeding  a  given  time,  any  bankrupt  lor  gross  misconduct  or  fraud. 

50.  In  simple  cases,  and  when  there  is  no  reason  to  doubt  the  bona  fides  of  debtors  and 
creditors,  a  trust-deed  is  preferred ;  but  in  large  and  complicated  cases,  and  where  fraud  is 
suspected,  the  facilities  afforded  by  a  fiat  to  the  examination  of  the  bankrupt,  and  other  persons 
supposed  to  be  in  concert  with  him,  to  the  discovery  of  his  property,  and  to  the  sifting  of  family 
and  fraudulent  claims,  render  a  fiat  indispensable. 

51.  I  think  trust-deeds  are  more  resorted  to  thnn  formerly;  this  may  be  attributed  to  the 
circumstance  of  the  diminution  of  costs  in  bankruptcy,  being  one-third  less  than  it  was  ten 
years  ago  ;  and  the  costs  under  a  trust-deed  not  being  subject  to  taxation,  it  is  generally  found 
more  beneficial  to  a  solicitor  to  work  up  an  insolvent's  estate  under  a  trust-deed  than  under  a 
fiat. 

53.  I  think  the  Court  of  Bankruptcy,  on  the  application  of  a  creditor,  should  have  the  power 
of  causing  the  trust-deed  to  be  produced,  and,  if  it  thought  fit,  to  exercbe  a  control  over  the 
trustees  on  the  administration  of  the  assets,  similar  to  that  which  is  now  exercised  over  the 
assignees  in  bankruptcy. 

54.  The  preliminary  expense  presses  verj*  hard  on  small  estates ;  and,  if  the  two  courts  are 
united,  should  be  provided  for  in  some  other  way. 

55.  I  think  official  assignees  should  receive  a  graduated  per  centage  out  of  each  estate. 

56.  I  think  official  assignees  ought  to  be  indemnified,  out  of  the  estate,  against  all  acts  done 
by  them  under  the  direction  of  the  court. 

57.  I  have  had  considerable  experience,  as  commissioner  of  bankrupt  in  the  country,  of  fiats 
in  the  country. 

58.  Tlie  1  and  2  Will.  IV.,  by  establishing  lists  of  commissioners,  has  placed  Courts  of 
Bankruptcy  in  the  country  on  a  very  different  footing,  rendering  the  commissioners,  who  before 
were  appointed  by  the  solicitor  to  the  fiat,  totally  independent  of  him.  There  is  much  uncer- 
tainty, however,  with  regard  to  law  and  practice,  incidental  to  a  system  of  allowing  costs  to  be 
distributed  through  the  country  without  efficient  means  in  the  courts  above  for  securing  uni- 
formity. There  is  great  difficulty  of  access  to  the  proceedings,  and  want  of  publicity  to  creditors 
living  at  a  distance.  I  don't  think  there  is  much  cause  for  complaint  of  delay  in  getting  in 
property,  in  the  safety  of  the  funds  when  collected,  or  in  declaring  dividends.  It  is  the  prac- 
tice, at  the  last  examination  of  a  bankrupt,  to  appoint  an  audit,  and  declare  a  dividend  within 
six  months,  if  the  estate  is  convertible ;  and,  at  the  first  dividend  meeting  to  appoint  a  second 
or  final  one,  as  the  case  may  be.  I  have  lately  sat  as  a  commissioner  under  two  renewed  fiats 
against  persons  who  were  made  bankrupts  25  years  ago.  A  sum  of  10,000/.  has  been  got  io 
under  one  of  these  renewed  fiats,  and  the  other  is  in  progress.  Under  tlie  present  system  this 
mal-administratioii  could  not  have  taken  place. 

60.  There  appears  to  be  a  want  of  sufficient  motive  to  secure  activity  on  the  part  of  the  cre- 
ditors* assignees,  and  thus  to  require  the  appointment  of  official  assignees.  Much  advantage 
however,  is  derived  to  a  bankrupt*s  estate,  by  a  discretionary  power  exercised  by  creditors' 
assignees  in  withholding  property  from  sale  until  a  fair  opportunity  offers.  The  duty,  how- 
ever, of  an  official  assignee,  and  his  motive  for  realising,  induces  him  te  force  the  bankrupt's 
property  into  the  market,  and  often  at  an  enormous  sacrifice.  House  property  forms  the 
staple  of  this  place,  and  I  have  alwa}*s  found  that,  if  forced  to  sale,  it  is  attended  with  a 
sacrifice  of  full  GO  per  cent. 

60.  I  cannot,  on  the  whole,  suggest  a  better  plan. 

61.  I  think  so. 

62.  63.  I  think  this  plan  quite  impracticable.  Audits  and  dividends  may  take  place  before  a 
judge  on  his  circuit ;  but  without  some  local  court,  accessible  at  all  times  by  creditors  for  adju- 
dication and  inquiry  with  a  view  to  prevent  the  removal  of  property,  and  other  frauds  daily 
committed  by  insolvent  traders,  the  bankrupt  law  would  be  entirely  defeated. 


Mr.  B.  DIXON,  Deputy  Clerk  of  the  Peace.— Wakefield. 

M   B  Dixon.  1>  2,  3.  I  think  the  jurisdiction  should  be  distinct,  as  at  present,  it  being  desirable  to  keep 

^'    *  up  the  distinction  between  insolvents  and  bankrupts,  that  the  creditors  may  have  the  option, 

according  to  circumstances,  either  to  take  out  a  fiat,  or  obtain  a  vesting  order  against  a  debtor. 

4.  For  the  last  15  years. 

5.  I  have  known  some  few  cases. 

6.  Very  few  cases. 

7.  Where  there  is  property  it  sometimes  happens  that  an  insolvent  abstracts  from  his  cre- 
ditors nearly  as  much  money  as  would  work  a  fiat  between  the  time  of  his  discharge  or  hearing 
(not  petitioning,  as  put  in  the  question),  viz.  30/.  or  40/.  worth  of  property  valued  at  20/.  in 
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excepted  articles  and  money  spent  in  prison,  and  in  maintaining  insolvent's  family,  costs  of  Returns  to  the 
insolvent's  attorney,  and  any  other  plausible  items  of  expenditure  that  can  be  put  into  the  special  Questions  circu- 
balance-sheet       -^  -^  '^  r-  r  r  lated  by  the  Com- 

missioners. 
8.  In  the  country,  now  that  a  fiat  can  be  opened  as  soon  as  issued,  this  seldom  or  ever  -^^  g  Di^^n. 

9.  No  need  for  any  further. 

10.  No,  but  see  post  34. 

1 1 .  Not  yet  been  tried. 

12.  Yes. 

13.  Yes. 

14.  No. 

15.  No. 

16.  17.  I  am  in  favour  of  the  power  to  take  the  debtor  in  execution,  as  at  present. 

18.  I  think  it  induces  a  man  to  pay  or  give  security,  or  compromise. 

19.  Certainly. 

20.  I  am  not  much — and  therefore  cannot  give  an  opinion. 

21.  I  think  not. 

22.  No. 

23.  This  might  be  beneficial  to  the  particular  judgment  creditor,  but  would  lead  to  con* 
fusion  and  conflict  between  different  creditors,  or  the  general  body,  in  case  of  subsequent 
bankruptcy. 

24.  I  think  the  onus  should  be  throwp  on  the  debtor,  to  show  himself  entitled  to  be 
discharged. 

25.  I  think  it  not  beneficial  to  creditors. 

26.  I  cannot  say. 

28.  I  think  he  should  have  power  to  enforce  his  orders. 

29,  30.  I  think  better  as  it  now  is. 

3L  No. 

34.  TTie  best  way,  I  think,. would  be  to  give  the  bankrupt  notice  of  the  time  and  place  of 
opening  a  fiat  against  him,  and  give  him  the  power  to  dispute  it.  And,  as  the.  creditor,  on 
oath,  proves  his  debt,  it  seems  reasonable  to  allow  the  debtor,  on  oath,  to  deny  or  explain  the 
debt,  but  not  allow  him  to  be  examined  as  to  any  other  points,  viz.,  the  act  of  bankruptcy,  &c. 

39.  I  am  in  favour  of  it 

40.  Yes. 

41.  It  occasions  some  expense,  but  not  much. 

42.  43.  The  Chancellor's  certificate  might  be  dispensed  with.  When  the  certificate  has  been 
signed  by  the  requisite  number  of  creditors  a  meeting  of  commissioners  should  be  advertised 
to  sign  and  allow  the  same ;  and  all  creditors  should  have  power  given  them  to  show  cause 
before  the  commissioners  against  its  being  so  signed  and  allowed. 

44.  Much  less  than  at  present. 

46.  Yes. 

47.  I  think  it  would  be  well  to  withhold  the  certificate  until  the  bankrupt's  affairs  are 
investigated  fully. 

49.  Yes. 

50.  A  fiat  in  bankruptcy  where  the  creditors  are  numerous,  or  amount  of  debts  large. 

51.  I  cannot  say. 

52.  Yes. 

53.  I  thmk  not ;  if  the  deed  be  bond  fide  and  valid,  it  should  operate  as  an  agreement 
between  the  parties,  without  any  interference  of  the  Court  of  Bankruptcy. 

54.  The  fee  of  10/.  on  issuing  a  country  fiat  seems  a  great  hardship,  and  I  think  a  per 
centage  would  be  better. 

55.  Each  estate. 

56.  Yes. 

57.  I  have  not  suffered  by  failures,  but  have  had  some  little  experience  in  the  working  of 
fiats  of  bankruptcy  in  the  country. 

60.  1  do  not  quite  approve  of  the  plan  proposed  in  this  question,  but  it  is  much  the  best  of 
the  two.  I  would  keep  the  Court  of  Review  as  a  Court  of  Appeal,  instead  of  to  the  three  judges, 
as  mentioned  in  the  question ;  but  limit  the  appeal  (except  where  the  Chancellor  otherwise 
ordered,  &c.)  to  questions  of  law.  I  would  have  the  commissioner  or  judge  find  and  certify 
the  facts  proved  before  him.  The  proceedings  in  bankruptcy  should  be  kept  by  the  solicitor 
of  the  fiat ;  but  an  abstract  containing  a  lut  of  debts  proved^  assignees^  bankers,  times  of 
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meeting  and  appointment  oT  assignees,  audits,  and  diyidends^  &c^  transwilted  to  ike 
London  under  the  hands  of  the  commissioners, 

61.  I  think  so. 

62.  litis  plan  is  I  think  impracticable  in  bankruptcy,  or  if  practicable,  would  make  the 
Bankrupt  Court  very  expensive,  troublesome,  and  useless  to  creditors. 


Mr.  J.  H.  ELLIOTT.— Martin's  Lank,  Cannon  Strbbt. 

Mr.  X  H.  Elliott  !•  There  is  no  other  objection,  as  it  occurs  to  me,  against  haying  one  court,  except  that  the 
delay  and  expense  of  procedure  necessary  in  an  investigation  under  bankruptcy,  usually  in 
order  to  obtain  possession  of  various  kinds  of  property,  are  not  applicable  to  the  great  mass 
of  insolvencies,  such  as  of  retail  traders  (the  greatest  in  point  of  number)  where  the  investi|;a- 
tion  must  be  rapid  and  inexpensive  or  it  is  worse  than  useless^  and  where  the  imrestigatioQ 
is  not  usually  as  to  where  are,  and  what  are  assets,  for  the  assets  are  usually  gone,  wasted, 
secreted,  consumed ;  and  it  is  the  chief  business  of  such  a  court  to  punish  the  insolvent  who  has 
been,  in  nearly  all  cases,  an  idle,  neuligent,  extravagant,  speculative,  or  dishonest  man. 
When  a  great  banker  or  merchant  has  become  insolvent  the  jurisdiction  of  the  eourt  should  be 
twofold — to  get  possession  of  the  property,  and  to  punish  the  bankrupt,  if  he  deserve  it.  In 
the  great  multitude  of  insolvencies  there  is  usually  little  or  no  property  to  get  possession  of, 
and  the  court  has  only  to  punish  the  insolvent,  for  the  benefit  of  the  community,  as  other  courts 
punish  rogues  and  pickpockets. 
10.  Yes. 

13.  Yes. 

14.  There  should  be  the  same  procedure  for  all  parties  who  cannot  pay  their  debts,  as  well 
traders  as  non-traders. 

15.  The  policy  is  very  vicious  which  allows  any  persons  to  get  rid  of  their  debts. 

16.  In  all  cases  of  non-payment  of  just  and  due  debts,  the  law  should  seize  the  person  of 
the  debtor,  if  the  creditor  or  creditors  desire  it.  The  non-paying  debtor  is  an  offender,  and 
should  be  punished, 

17.  The  same  can  be  got  from  the  debtor  by  imprisoning  him,  that  can  be  got  from  the 
swindler,  the  thief,  the  burglar,  or  any  other  evil  doer — salutary  example,  \hb  sound  «id  of  all 
punishment. 

18.  It  has  a  very  great  eflFect  indeed.  There  would  be  many  more  highway  robberies,  bor- 
glaries,  forgeries,  if  there  were  no  punishment  for  these  offences ;  and  the  insolvent  debtor,  in 
almost  all  cases,  differs  only  in  degree  from  these  classes  of  offenders ;  all  are  offenders  and 
evil-doers. 

19.  It  acts  in  a  very  salutary  manner  in  both  cases. 

20.  The  Court  of  Requests  is  a  most  vicious  court;  it  is  a  dishonour  to  the  country;  it  is 
presided  over  by  tncomp^^ai^  judges,  who  have  sinister  biases— 1.  e,,  petty  tradesmen. 

21.  They  could  not ;  it  is  a  serious  thing  for  an  extravagant  mechanic,  or  clerk,  or  profes- 
sional man,  to  be  imprisoned ;  he  suffers  loss  of  time,  and  K)6S  of  reputation,  and  very  justly, 
when  he  does  not  pay  a  just  debt. 

23.  Yes. 

24.  The  onus  of  proof  shoidd  lie  on  the  debtor  that  he  does  not  deserve  to  be  longer  impri- 
soned— and  not  on  the  creditor ;  the  debtor  is,  ipsofactOj  the  wrong-doing  party ;  why  does  he 
not  pay  that  which  he  owes  ? 

25.  It  has  been  highly  prejudicial  to  creditors,  and  highly  useful  to  debtors,  to  wron^-doers. 
The  late  Act,  so  far  as  regards  many  of  its  provisions,  might  have  entitled  it  to  be  called  An 
Act  for  the  further  encouragement  or  security  of  rogues,  and  for  the  further  oppression  of  the 
creait'giving  part  of  the  community, 

26.  It  has  been  beneficial  to  debtors,  just  as  any  remission  of  punishment  would  be  bene- 
ficial to  offenders. 

27.  On  an  extensive  dealing  with  small  mechanics  and  tradesmen  in  the  country. 

28.  It  is  essential. 

29.  The  jurisdiction  of  bankruptcy  should  be  removed  entirely  from  the  Lord  Chancellor, 
who  has  enough  otherwise  to  do ;  and  the  initiative  should  take  place  in  a  court  of  bankruptcy, 
or  in  some  court  having  jurisdiction  over  that  class  of  cases. 

30.  Yes. 

31.  Yes. 

32.  I  can  give  no  other  opinion  on  this  subject,  but  that  the  lav  must  be  ckestp. 

33.  This  should  not  be  the  case;  creditor  and  debtor  should  both  come  into  court 

40.  Judges  and  commissioners  have  too  great  sympathy  with  debtors. 

44.  Yes ;  creditors  in  g^eral  mind  their  own  trade,  and  they  find  it  better  on  the  whole 
when  they  have  a  bad  debt,  to  attend  to  their  business,  and  thus  make  up  for  the  loss,  t]^ 
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to  follow  up  the  insolFeDt ;  the  lots  of  time  and  money  would  enhance  the  original  loss  as  a  Returni  to  the. 
matter  of  calculation ;  it  is  better,  when  a  man  has  had  his  pocket  picked,  to  make  up  the  Sl^ ^^^h^r^*** 
loss  of  his  money  by  a  little  more  industry,  than  to  lose  his  time  by  prosecution  :  none  but  mj^oners.^     ™* 
UQe:q>erienced  patriots  prosecute  offenders.  — 1 

49.  He  should  be  punished,  and  that  severely,  for  gross  misconduct  or  fraud.  Ordinary  "*'•  ^*  ^  Elliott 
imprisonment  in  a  debtor's  gaol  may  be  a  punishmait,  so  far  as  regards  loss  of  liberty,  loss  of 
reputation,  and  other  incidental  evik;  but  a  man  is  usually  much  deteriorated  by  his  im- 
prisonment, in  consequence  of  his  daily  association  with  a  flagitious  body,  who,  to  use  the 
expression  of  an  intelligent  gentleman  who  had  been  in  Whitecross-street  prison, — are  a  vast 
confederacy  against  the  property-possessing  part  of  the  community.  The  imprisonment  should 
be  solitary  or  silent,  and  the  debtor  shomd  work  to  pay  the  cost  of  his  food  and  the  cost  of 
taking  care  of  him.  The  industrious,  the  virtuous,  are  too  much  taxed  to  keep  our  gaols 
warm  and  comfortable,  and  the  diet  abundant  and  comparatively  luxurious.  AU  the  sym- 
pathies of  society  should  be  concentrated  on  the  virtuous  self-sustaining  citizen,  not  on  the  in- 
solvent or  the  criminal.  By  such  a  direction  of  the  sympathies,  the  number  of  the  former 
class  will  increase,  and  the  latter  will  decrease. 

52.  Yes. 

56.  He  should  be  held  liable  for  misconduct  just  as  a  surgeon  is  held  liable  for  miscon- 
duct, and  so  should  the  judges.  In  Norway  the  judges  are  hdd  responsible  for  their  con- 
duct.— 'This  practice  introduced  into  England  would  prevent  many  men  from  accepting  some 
of  the  highest  stations  in  society,  from  political  or  c^er  relations,  without  thinking  of  their 
own  fitness. 

57.  They  are  ruinously  expensive. 

In  the  answers  I  have  given  to  some  of  the  preceding  questions,  I  have  not  ventured  an 
opinion  on  those  which  refer  to  mere  legal  procedure,  wUch  I  deem  of  comparatively  little 
tnoment  while  the  laws  respecting  debtor  and  creditor  remain  based  on  principles,  as  I  believe, 
false  and  vicious.  The  laws  regard  the  insolvent  as  an  unfortunate  man,  whose  affairs 
must  be  arranged  according  to  equity  and  bankruptcies  are  deemed  cases  within  the  juris- 
diction of  the  Court  of  Chancery.  This  I  consider  erroneous.  Legislation  will  never  be 
effectual  to  minimise  ill-conduct  in  commercial  transactions,  until  debtors  who  cannot  pay 
their  just  and  due  debts,  are  considered,  ipso  facto,  wrong-doers,  differing  only  in  the  magni- 
tude or  intensity  of  their  wrong  from  swindlers,  cheats,  embezzlers,  and  pickpockets.  He 
who  obtains  possesnon  of  the  property  of  another,  by  fraud  or  force,  is  a  thief,  a  criminal — the 
tort  of  his  conduct  is  clear  and  undisputed,  and  the  legislator  is  not  embairassed, — he  finds 
no  difficulty  respecting  the  fact  of  his  being  a  delinquent,  and  he  proceeds  to  measure  out  the 
due  and  salutary  punishment ;  it  is  about  the  quantum  of  punishment  alone  that  he  disputes. 
I  presume  to  say,  there  is  doubt  or  difficulty  but  in  the  least  degree — ^the  very  least — with 
respect  to  the  tort  of  the  non-paying  d^tor ;  and  that  any  law  which  does  not  place 
him  at  once  in  the  class  of  delinquents,  is  a  law  founded  on  wrong  data,  and  will  work 
out,  as  in  this  instance  it  has  always  worked  out,  nothing  but  error. 

The  causes  which  produce  insolvency  are  :— 

1.  Negligence — such  as  inattention  to  business,  not  keeping  account  books,  not  balancing 
cash  accounts,  inattention  to  the  cost  of  articles.  If  a  man  neglect  his  business  only  so  for 
as  to  waste  his  own  property,  society  has  nothing  to  do  with  it — the  evil  flowing  from  his 
negligence  begins  and  ends  with  himself;  but  when  he  is  "  trusted,"  or  intrusted,  with  the 
property  of  another,  his  negligence  causes  loss  to  another,  who  is  injured  thereby.  A  man 
must  be  punished  who  injures  another  through  negligence.  He  who  leaves  a  trap-door  open 
in  a  public  thoroughfare,  or  he  who  fires  offloaded  guns  in  places  where  people  are  likely  to 
be  passing,  is  negUgent,  and,  if  he  injures  person  or  property,  he  must  make  amends,  or  be 
punished.  There  is  but  one  step  between  negligence  and  wilfulness.  He  who,  by  negligence, 
caus^  the  property  of  another,  with  which  he  may  be  intrusted,  to  be  wasted  and  destroyed, 
must  be  punished.  Negligence  producing  insolvency  is  a  wrong  inflicted  on  all  society;  it 
diminishes  confidence,  the  prime  basis  of  commercial  relations :  it  tends  to  make  men  distrust 
the  affirmation  *'  Lend  me  100/.,  and  I  will  pay  you  again.*'  It  is  desirable  that  the  moral 
relations  of  society,  with  its  sanctions  legal  and  opinionative,  should  be  such  as  that  a  simple 
promise  should  be  all  and  absolutely  sufficient.  This  is  practically  the  case,  for  in  society 
the  great  mass  of  trading  affiaiirs  may  be  justly  stated  to  be  debts  of  honour;  men  pay  their 
debts  because  they  are  under  a  sense  of  justice,  the  result  of  education,  or  because  it  is  upon 
the  whole  their  interest  to  do  so,  aside  from  legal  institutions,  which  I  submit,  in  the  multitude 
of  cases,  give  no  protection  or  support  whatever.  My  capital  is  distributed  over  the  provinces, 
in  five  or  six  hundred  amounts;  if  I  were  to  receive  a  communication  from  each  one  of  my 
debtors  o£Eering  a  composition  of  5^.  or  10^.  in  the  pound,  I  know  not  what  I  could  do  but 
accept  it,  and  make  the  same  offer  to  my  creditors.  Now  laws  should,  by  their  sanction, 
raise  confidence  as  near  as  possible  to  perfection,  by  which  means  property  obtains  the  highest 
security,  and  happiness  its  maximum. 

2.  Extravagance — a  common  cause  of  insolvency — ^is  subject  to  the  same  reasoning ;  and,  as 
it  implies  a  more  active  condition  of  the  wUl,  and  consists  of  overt  acts,  is  greater  delin- 
quency. 

3.  Speculation  is  a  frequent  cause  of  insolvency.  To  gain  larger  profits  by  speculation, 
involves  the  delinquency  of  risking  for  one's  ovmgain  the  property  of  another.     If  the  adven- 

3S  2 


Digitized  by 


Google 


496 


APPENDIX  to  FIRST  REPORT  ©/COMMISSIONERS 


Returns  to   the 
Qoestioiui  cireu- 
kted  by  the  Com- 
missionert. 

Mr.  J.  H.  Elliott 


ture  succeed,  the  profit  is  my  own ;  if  it  do  not  succeed,  and  I  become  insolvent,  the  loss  is  in 
part  my  neighbour's.  Speculation  is  commonly  rambling,  under  another  name,  where  men 
gamble  for  gains — not  with  cards  or  dice,  but  with  merchandise,  as  com  or  cotton,  or  silk  or 
sugar.  It  has  nothing  to  do  with  the  production  of  wealth,  but  it  is  commonly  a  shameful 
means  by  which  the  distribution  of  wealth  is  dislocated,  and  a  portion  of  commodities  stopped 
in  their  legitimate  course  of  distribution,  and  shuffled  into  the  hands  or  pockets  of  gamblers, 
by  which  their  cost  is  increased,  or,  what  is  the  same  thing,  the  quantity  diminished,  and  the 
workers  in  society  are  injured.  Much  that  passes  under  the  fascinating  terms  of  commercial 
speculation,  or  mercantile  enterprise,  is  sheer  gambling.  There  are  many  more  gambling 
houses,  than  are  under  the  fear  of  the  police.  By  commercial  gambling,  men  are  tempted  to 
try  to  make  rapid  fortunes  by  a  shorter  cut  than  by  steady  industry ;  but  industry  is  the  oolj 
legitimate  means  by  which  wealth  can  be  obtained.  Skill  and  labour  must  be  employed  in 
the  production  of  commodities,  and  skill  and  labour  must  be  employed  in  their  distribution. 
When  men  become  insolvent,  through  speculation,  they  are  in  a  high  degree  delinquents,  who 
make  an  ill  use  of,  and  destroy  other  men's  wealth. 

4.  Dishonesty,  when  men,  in  various  ways,  and  for  fraudulent  purposes,  have  misapplied 
the  wealth  of  their  creditors,  is  a  cause  of  insolvency  in  the  highest  degree  criminal,  and  which 
is  regarded  to  be  so  by  our  present  laws,  but  the  practice  is  very  imperfect  and  unsatisfactory. 
In  a  pamphlet  which  I  published  some  time  since,  on  this  subject,  I  expounded  more  fully 
the  common  causes  of  insolvency,  an  extract  from  which  I  take  the  liberty  to  subjoin  in  the 
following  note.*  It  may  be  said,  let  these  causes  of  insolvency  be  proved  against  a  man, 
and  it  is  admitted  on  all  sides,  that  he  should  be  punished;  but  while  another  cause  of 
insolvency  remains,  namely,  misfortune,  one  which  is  assumed  to,  be  the  usual  cause  (which 
I  deny),  it  is  said  not  to  be  safe  legislation  to  place  the  unfortunate  in  the  class  of  evil-doers. 
An  unfortunate  insolvent  is  a  rare  person,  as  rare  as  a  white  blackbird ;  and  that  is 
unsound  legislation  which  attempts  to  relieve  the  rarest  exception  in  a  large  class  of  cases, 
when,  by  so  doing,  the   great  multitude  of  cases  are  allowed  to  pass  by  with  impunity. 


^  "  The  truth  is,  by  far  the  grreater  part  of  all  insolvenciet  arise  fromnotorioan  misooQcIact ;  the  proceed- 
ings of  the  Insolvent  Debtors*  Court  wiU  prove  this;  the  proceedings  of  the  Bankruptcy  Ccmrt  will 
prove  this." 

''  I  have  been  informed  by  a  g^entleman,  one  of  the  able  officers  of  the  latter  court,  whose  Inisiness  it  it,  as 
an  official  assignee,  to  investi^te  the  cases  that  come  before  it,  that  a  case  of  bankruptcy  arising  from. 
misfortune  (unavoidable  miffortAne)  is  extremely  rare.  By  far  the  ^reat  migority  arise  from  exoessive  and 
unjustifiable  over  trading ;  most  absurd  speculations  in  commodities,  merely  l>ecmuse  the  poor  speculator 
**  thought  they  would  j^et  up,"  but  why  he  thoufi^ht  so,  he  cannot  tell ;  speculations  often  in  hops,  in  silk,  in 
com,  thin^  with  which  he  is  altogether  unacquainted  ;  wild  and  absurd  investments  in  foreign  fund%  or  in 
joint  stocks :  the^e  are  amonj^  the  most  innocent  causes  of  bankruptcy.  In  a  late  number  of  the  EdifAurgh 
Review,  is  a  very  valuable  article  on  the  principles  and  progress  of  the  new  poot-law ;  it  is  therein  stated 
*  from  some  Questions  put  to  the  official  assignees,  who  must  necessarily  examine  every  case,  it  appeared 
that  cases  of  blameless  distress  in  trade  were  almost  as  rare  as  cases  of  unavoidable  and  blameless  poverty. 
Mr.  Green,  one  of  those  officers,  gjives  the  followinii;  return  :— 

**  *  As  far  as  I  can  collect  from  the  books  and  documents  furnished  by  the  bankrupts,  if  seems  to  me  that 
fourteen  have  been  ruined  by  speculations  in  things  with  wliich  they  were  unacquainted;  three  by 
neglected  book-keeping ;  ten  bv  trading  beyond  their  capital  and  facile  means,  and  the  consequent  loss  and 
expense  of  accommodation  bills ;  forty-nine  by  expending  more  than  they  could  reasonably  hope  their 
profits  would  be,  though  their  business  yielded  a  fair  return ;  none  by  any  general  distress,  or  the  falling  off 
of  any  particular  branch  of  trade/ 

•*  Another  officer  states, — 

*' '  The  New  Court  has  l>een  open  upwards  of  eighteen  months,  during  which  period  fifty-two  cases  of 
bankruptcy  have  come  under  my  care.  To  the  best  of  my  judgment,  not  one  of  them  can  be  attributed  to 
what  may  be  termed  general  distress.  It  is  my  opinion  that  thirty-two  of  these  have  arisen  from  an 
imprudent  expenditure,  and  five  partly  fh>m  that  cause,  and  partly  from  a  pressure  on  the  business  in  which 
the  bankrupts  were  employed  Fifteen  I  attribute  to  improvident  speculations,  combined,  in  many  instances, 
with  an  extravagant  mode  of  life.  Among  these  fifteen  I  find  a  tailor,  in  a  very  small  way  of  business, 
borrowing  money  to  become  the  owner  of  a  West  India  ship,  trading  to  Jamaica,  a  concern  in  whidi  he 
was  totally  ignorant ;  consequently  he  was  cheated  in  every  way,  and  speedily  ruined.  A  London  publican, 
having  a  slight  knowledire  of  science,  neslects  his  business  here,  goes  over  to  France  for  the  purpose  of 
entering  into  a  contract  with  the  French  authorities,  for  the  supply  of  Paris  with  water.  A  working 
goldsmith,  never  having  had  10/.,  takes  Saville  House,  Leicester  Square,  and  engages  singers  and 
musicians,  for  the  purpose  of  establishing  concerts.  The  thirty-two  classed  as  failing  through  imprudences 
in  their  mode  of  living,  include  many  whose  necessities,  leading  them  to  resort  to  accommodation-bill 
transactions,  have  become  the  prey  of  money  lenders,  and  their  attendant  harpies,  the  inferior  class  of 
solicitors. 

**  These  are  exemplifications  of  the  general  tenor  of  the  whole  mass  of  returns,  which  are  fully  cor- 
roborated by  inquiries  respecting  the  cases  of  insolvency  brought  within  the  cognisance  of  the  Insolvent 
Debtors'  Court. 

"  Many  insolvencies  are  produced  by  tradesmen's  indolence ;  they  keep  no  books,  or  at  least  imperfect 
ones,  which  they  never  balance;  they  never  take  stock ;  they  emplov  servants,  if  their  trade  be  extensive, 
whom  they  are  too  indolent  even  to  supervise,  and  then  become  insolvent.  It  is  not  too  much  to  say,  that 
one-half  of  all  the  persons  engaged  in  trade,  even  in  London,  never  take  stock  at  all ;  they  go  on  year  after 
year  without  knowing  how  their  affairs  stand,  and  at  last,  like  the  child  at  school,  they  find  but  one  half- 
penny left  in  their  pocket.  I  will  venture  to  say  that  not  one-fourth  of  all  the  persons  in  the  provinces, 
either  manufActurers,  tradesmen,  or  farmers,  ever  take  stock;  1  do  not  believe  that  one-half  of  them  ever 
keep  account  books,  deserving  any  other  name  than  memorandum  books.  I  personally  know  sufficient  of 
the  concerns  or  five  hundred  small  tradesmen  in  the  provinces,  to  be  enabled  to  say  that  not  one-fifth  of 
them  ever  take  stock,  or  keep  even  the  most  ordinary  accounts.  I  am  prepared  to  say  of  such  tradesmen, 
from  carefully  prepared  tables,  giving  every  advantage,  where  there  has  been  any  doubt  as  to  the  causes  of 
their  insolvency,  that  where  eight  happen  from  extravagance  or  dishonesty,  two  may  be  referred  to 
misfortune  alone ;  but  it  is  possible  that,  if  further  examination  were  made,  some  delinquency  could  be  made 
out  against  the  two.  Long  sickness,  calamity  by  fire,  an  impoverished  neighbourhood,  are  among  the 
causes  than  ruin  small  tradesmen,  and  render  them  more  or  less  objects  of  commiseration.'' 
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The  number  of  unfortunate  insolvents^  if  by  that  term  be  understood  persons  who  become  Returns  to  the 
so  by  causes  beyond  their  own  control,  are  so  few  as  to  be  utterly  unworthy  of  legislation. —  Questions  oircu- 
A  simple  cause  of  unfortunate  insolvency  is  when  a  man,  using  due  caution,  has  lost  his  '*t«d  by  the  Corn- 
property  by  the  insolvency  of  others,  either  by  misfortune  or  delinquency  on  their  part ;  and  _ 
if  by  delinquency  (which  in  the  end  will  be  found  to  be  the  true  cause  of  the  insolvency,  if  Mr.  J.  H.  Elliott, 
we  trace  the  series  ever  so  little  way  back),  then  if  the  sanctions  of  the  law^  judiciously 
applied,  check  these   sort  of  deUnquencies,  in  all  probability,  he,  the  really  unfortunate 
insolvent,  would  never  have  become  so,  because  those  delinquent  insolvents,  who  have  caused 
the  innocent  man's  misfortune,  would  not  have  themselves  been  delinquents.     The  sanctions 
of  the  law  would  have  restrained  them,  and  those  sanctions  would  have  been  highly  salutary 
over,  perhaps,  a  long  series  of  cases.     If  classified  returns  were  obtained  from  the  bankruptcy 
courts,  showing  as  far  as  can  be  done,  the  causes  of  the  bankruptcies  that  have  come  under 
their  jurisdiction,  I  am  certain  the  principles  I  have  been  propounding  will  be  supported  by  an 
astounding  mass  of  evidence. — It  may  be  said,  let  creditors  prove  any  of  these  causes  of 
insolvency,  and  the  laws  will  punish :   I  contend  that  they  ought  not  to  be  required  to 
prove.     The  trouble  and  delay  of  proof  usually  require  a  great  sacrifice  on  the  part  of  credi- 
tors, which  will  entail  upon  them  a  second  loss.     Creditors  usually  put  up  with  the  first 
loss.     It  is  only  the  inexperienced  who  litigate,  or  the  very  unprincipled,  who  hope  thereby 
to  obtain  an  undue  preference,  except  in  very  flagrant  cases.      It  is  also  an  impression, 
probably  erroneous,  but  very  general,  that  the  sympathies  of  the  judges  and  commissioners 
are  with  the  insolvent  debtor :  this,  if  it  do  exist,  arises  rather  from  a  misplaced  humanity, 
and  not,  as  is  sometimes  unjustly  insinuated,  because  it  is  not  the  interest  of  those  courts  • 
to  reduce  the  business  to   a  minimum,   which  it  soon  would  be  by  a  well   administered 
punishment. 

The  principle  on  which  I  insist  that  any  efficient  laws  respecting  debtor  and  creditor  should 
be  based,  is,  that  an  insolvent' debtor  is,  ipso  facto,  a  wrong-doer,  a  delinquent,  a  criminal.  If 
a  hand  be  found  in  another  man's  pocket  it  is,  ipso  facto,  proof  of  furtive  intention  ;  let  the 
owner  of  the  hand  prove  the  contrary,  and  the  law  will  acquit  him.  Let  the  insolvent  prove 
that  he  is  an  unfortunate  man,  and  he  shall  have  every  benefit  Nothing  will  ever  put  the 
commercial  relations  of  society  in  a  healthy,  safe,  and  moral  condition  but  laws  founded  on 
this  principle. 

I  propose  that  every  insolvent  should  be  punished  in  the  inverse  ratio  of  the  dividend  he 
pays,  either  by  imprisonment,  or  loss  of  civil  rights,  or  both ;  and  I  propose  that  the  courts, 
on  application  of  a  certain  portion  of  the  creditors,  taking  a  mixed  value  of  number  and 
amount  of  debts,  shall  be  allowed,  but  not  compelled  to  mitigfte  the  punishment.  I  am  sure 
this  regulation  will  make  the  severest  insolvency  law  safe.  It  is  the  error  of  creditors  to  be 
too  mild  and  merciful  to  their  insolvent  debtors  ;  let  the  unfortunate  man  be  intrusted  to  their 
nands,  and  the  number  of  innocent  men  who  will  suffer  an  undeserved  or  a  too  severe  punish- 
ment will  be  rare  indeed.  Let  us  assume  that  there  are  five  unfortunate  insolvencies  in  an 
hundred,  four  out  of  these  five  would  receive  an  abundant  consideration  from  their  creditors; 
and,  if  a  law  will  act  so  accurately  that  it  will  duly  punish  95  rogues,  let  free  four  innocent 
men,  and  unduly  punish  but  one  unfortunate  man,  that  law  will  stand  out,  the  prime  example 
and  pattern  of  British  legislation.  Besides,  a  punishment  in  the  inverse  ratio  of  the  dividend 
will  induce  men  to  stop  in  their  career  of  loss  at  a  very  early  stage,  and  will  induce  more  vigi 
lance  to  see  how  they  are  going  on — ^which  very  circumstances  will  not  only  ensure  less  loss  to 
creditors,  but,  by  inducing  better  habits  of  business,  will  prevent  many  insolvencies  altoge* 
ther. 

The  laws  respecting  insolvencies  are  much  more  strict,  I  believe,  in  France  and  Holland, 
than  they  are  in  this  country,  and  their  operation  is  found  salutary.  It  would  be  very  desir- 
able to  institute  an  inquiry  into  their  operation. 

It  is  assumed  that  it  is  desirable  to  diminish  credit,  and  therefore  the  legislator  takes  the 
singularly  left-handed  course  of  casting  the  loss,  and  the  opprobrium  too,  on  the  man  who 
gives  credit.  Now,  it  is  very  desirable  to  discourage  the  talcing  credit,  but  it  is  not  desirable 
to  discourage  ihe giving  credit.  To  take  credit  implies  poverty,  want  of  self-control,  of  indus- 
try, and  of  abstinence.  To  git?e  credit  implies  capital,  industry,  and  self-control.  To  give 
credit  implies  confidence  between  man  and  man ;  it  shows  that  a  promise  to  pay  is  believed, 
and  this  encourages  some  of  the  best  relations  of  society.  Every  support  and  encouragement 
should  be  given  to  the  man  who  parts  with  his  money  or  commodities,  except  it  be  to  those 
not  of  sound  mind,  or  not  of  years  of  discretion.  The  support  should  be  given  to  the  man  who 
confers  the  obligation — discouragement  (if  any)  to  the  man  who  accepts  the  obligation :  he 
should  be  discouraged  from  placing  himself  in  the  situation  of  a  debtor,  by  the  recollection 
of  the  punishment  that  awaits  him  if  he  kep  not  his  promise  ;  that  is,  if  he  be  negligent  or 
extravagant,  speculative  or  dishonest :  he  should  learn  to  take  the  property  of  another  with 
great  care  and  circumspection.  All  that  is  required  of  the  creditor  is,  to  calculate  whether  he 
can,  consistently  with  his  relations  as  a  debtor,  part  with  his  property,  which  is  to  be  paid  to 
him  in  a  given  time :  of  that,  he,  and  he  alone,  has  the  data.  The  debtor,  on  the  other  hand, 
must  know  whether  he  can  pay  for  the  commodity,  or  restore  the  money  at  the  fixed  time  :  he 
alone  can  be  judge  of  that.  Who  knows  a  man's  affairs  as  well  as  himself?  Yet  it  is  the 
singular  and,  I  venture  to  say,  immoral  and  absurd  dogma  of  modern  legislation,  that  the 
creditor  is  to  know  another  man  s  affairs  better  than  himself.  I  may  know  how  well  I  can 
afford  io  give  six  months'  credit :  but  as  to  the  ability  to  pay,  on  the  part  of  him  who  becomes 
my  debtor,  any  inquiry  I  can  make,  even  the  most  acute  and  searching,  is  vague  and  imper- 
fect, compared  with  the  knowledge  my  debtor  must  have  of  his  own  affairs.  I  regard  with 
horror  the  tendency  of  the  mock  humanity  that  is  rife  abroad  now-a-days^  which  casts  upon 
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auotber  the  duty  (alwajrs  then  ill  performed)  of  taking  care  of  other  people's  affairs,  and  set- 
ting up  the  rule,  that  a  man's  word  is  not  to  be  taken.  '*  I  will  pay/*  says  my  debtcn*.  Thia^ 
in  a  good  state  of  society,  ought  to  be  enough  for  me,  and  it  is  practically  all  that  I  get — all 
the  security  I  obtain  in  a  mmtitude  of  oases ;  and  that  security  is  usually  sufficient ;  aad  ia 
the  cases  that  are  the  exception,  and  where  the  promise  to  pay  is  followed  by  insolvency,  the 
present  state  of  the  law  is  the  instigator  of  that  conduct  which  tells  me  I  should  not  trust  my 
neighbour, — I  should  not  take  my  neighbour's  word, — I  must  not  believe  his  promise.  Coa- 
sidering  the  encouragement  the  law  offers  to  insolvent  debtors  to  escape  with  impunity,  it  is 
really  msltter  of  astonishment  that  there  should  be  so^few  insolvencies,  rather  than  that  there 
are  so  many.  But  that  number,  whatever  it  may  be,  is  too  large  for  the  comfort  and  securi^ 
of  industry  and  property ;  and  laws  are  loudly  demanded  that  shall  reduce  their  number  and 
reach  still  higher  the  standard  of  conunercial  morality. 


Mr.  H.  A.  Wildes. 


Mr.  H.  A.  WILDES,  Solicitor,  and  Deputy  Clerk  of  the  Peace.— MAiDsrcms. 

I,  2.  I  do  not  see  any  reason  why  there  should  be  any  distinction  in  the  laws  applicaUe  to 
the  distribution  of  the  property  of  bankrupts  and  insolvent  debtors;  but,  previously  to  the 
appointaaent  of  an  assignee,  the  cases  are  dissimilar ;  and,  with  reqpect  to  the  discharge  of 
insolvent  debtors  out  of  custody,  a  ooune  soociewhat  similar  to  the  present  practice  cannot,  per* 
haps,  be  dispensed  with. 

3,  4,  5,  6.  There  are  so  few  cases  of  bankruptcy  in  the  country,  and  of  insolvency  with  ptaa- 
pect  of  a  dividend,  that  I  am  incompetent  to  give  any  opinion  upon  the  comparative  merits  of 
the  two  systems. 

7.  In  many  cases  within  my  knowledge,  and,  I  believe,  in  almost  all  cases,  the  property  has 
been  so  diminished. 

8.  Acts  of  bankruptcy  are  generally  committed  voluntarily,  and  with  a  view  to  an  imme* 
diate  fiat ;  and  in  tnose  cases  there  is  presumed  to  be  a  fund  sufficient  to  induce  credit* 
ors  to  employ  their  attorneys  immediately,  which  is  seldom  the  case  in  insolvencies.  There 
is,  therefore,  less  danger  of  such  diminution  of  property. 

9.  With  the  view  of  preventing  the  diminution  of  the  property  of  the  debtor,  a  shorter 
period  than  three  weeks  lying  fti  prison  appears  desirable  as  an  act  of  bankruptcy,  and  I  see 
no  reason  why  the  act  of  going  to  prison  under  an  execution  or  attachment,  &e«,  should  not  be 
an  act  of  bankruptcy  at  once.  Ako  outlawry  appears  to  be  a  sufficient  ground  for  adverse 
proceedings  und^  the  bankrupt  laws. 

II.  The  effect  has  been  to  diminish  the  number  of  fiats  which  were  previously  resorted  to 
for  the  purpose  of  setting  aside  executions.  Hie  advantages  whidi  creditors  may  bow  obtain 
by  means  of  warrants  of  attorney  are  not,  I  think,  as  yet  generally  known;  but,  when  known, 
the  natural  effect  will  be,  to  increase  the  number  of  executions  under  warrants  of  attorney. 

12.  Generally  with  their  own  consent. 

13.  It  would,  I  think,  be  most  desirable.  This  is  frequently  done  by  means  of  an  assign- 
ment  to  trustees,  for  the  benefit  of  creditors ;  but  there  are  difficulties  in  this  process  as  the 
law  at  present  stands. 

14.  15.  I  should  suppose  the  affirmative  of  these  questions  would  be  put  upon  the  score  of 
mercy  ratherthan  policy ;  and  upon  the  circumstances  under  which  the  debts  were  contracted 
by  a  person  not  in  trade,  must  depend,  I  think,  the  question,  whether  such  a  release  ought  to 
be  given.     I  do  not  see  how  the  law  could  fairly  interfere  in  such  a  case. 

16.  I  have  great  reason  to  think  that  the  creditors  should  still  have  the  power  of  taking  the 
person  of  the  debtor  in  execution.  Money  and  securities  will,  I  think,  seldom  be  within  the 
power  of  an  execution  creditor,  and  will  be  unavailable  except  by  means  of  bankruptcy,  or  the 
inconvenience  to  the  debtor  of  imprisonment. 

17.  The  fear  of  imprisonment,  and  the  investigation  which  must  attend  the  proceedings 
under  insolvency  or  bankruptcy,  tend  to  prevent  the  debtor  giving  fraudulent  preference,  as 
well  as  attempting  a  concealment  of  property. 

18.  I  have  had  several  instances  where  debtors  have  pretended  to  be  unable  to  pay  until  in 
custody,  and  have  then  immediately  paid  :  and  I  have  no  doubt  of  the  fact,  that  the  fear  of 
arrest  has  a  great  effect  in  inducing  payment  of  debts. 

19.  I  have  no  doubt  of  that  being  the  effect. 

20.  21,  22.  I  am  not  acquainted  with  the  practice  of  these  courts. 

23.  Such  a  power  would,  as  it  appears  to  me,  be  tantamount  to  taking  the  person  of  the 
debtor  in  execution,  with  the  additionad  advantage  of  the  proceedings  in  bankruptcy — presuming 
sufficient  facilities  would  be  provided  for  the  creditor,  whose  time  might  be  improfitably 
employed  in  an  adverse  investigation — ^particularly  if  the  debtor  is  not  to  be  in  custody  during 
the  investigation,  and  therefore  indisposed  to  make  a  disclosure. 

25.  I  think  the  abolition  of  arrest  on  mesne  process  has  been  prejudicial  to  creditors. 
26, 27.  I  think  it  has  not  been  beneficial  to  debtors.     The  service  of  process  is  frequently 
unattended  to,  and  the  writ  of  execution  follows  with  an  accumulation  of  costs,  greatly  injurious 
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to  the  solvent  debtor,  snd  to  thecredilor,  if  the  debtor  is  iaaolrent.     I  have  been  concerned  for  Riiiiine  t» 

bankers,  merchants,  and  wholesale  traders,  and  I  never  knew  an  instance  where  a  debtor,  who  Qf**^'— •« 

was  disposed  to  act  honestly,  suffered  any  inoonvenience  on  account  of  the  liability  to  arrest  IHf^^^^^L!!*  ^ 
Ml  mesne  process.    I  qpeak  not  of  my  own  practice  alone,  but  of  my  experience  generally  for  _. 

Marty  thirty  years.  Mh  H.  A.  ^nUba 

28.  Those  powers  appear  to  me  to  be  essential. 

29,  30.  The  fiat  being  isued  upon  the  production  of  the  affidavit  and  bond,  the  sanction  of  the 
Lord  Chancellor  is  merely  formal ;  and  instead  of  bein^  advantageous,  may  occasion  unne- 
cessary inconvenience,  delay,  a(id  expense,  which  would  oe  avoided  by  the  course  suggested. 

31.  The  public  would  derive  great  advantage  by  having  the  decision  of  judges,  whose 

altention  should  be  fully  directed  to  the  laws  of  bankruptcy,  and  the  business  arising  therefrom,  ' 

and  whose  decisions  might  be  relied  upon  as  precedents,  some  of  the  evils  of  the  law  having 
been  that  these  objects  were  not  gained.  There  should,  however,  I  think,  be  a  facility  of 
appeal  to  the  higher  courts  of  law  and  equity,  as  questions  of  great  importance  and  difficulty 
may  often  arise. 

32.  It  is  not  very  probable  that  improper  use  of  the  right  of  appeal  would  be  made  by 
ereditors  or  others,  who,  if  unsuccessfid,  must  at  all  events  incur  the  costs  of  their  own  pro- 
ceedings, and  the  consequences  of  non-payment  of  the  costs  of  their  opponents.  There  is, 
however,  some  danger  of  assignees  unduly  using  the  power  of  appeal,  when  they  know  that 
the  creditor's  fund  is  responsible,  and  the  solicitor  has  the  inducement  of  knowing  his  costs 
will  be  paid,  whatever  may  be  the  result.  Some  check,  therefore,  upon  the  appeal  by 
assignees,  appears  to  be  more  important. 

83,  34.  Hie  object  of  a»fiat  is  generally  to  obtain  a  fair  distribution  of  the  property;  and 
if  that  object  and  a  fair  notice  to  the  debtor  could  be  combined,  it  would  be  desirable.  It 
appears  to  me  that  the  last  suggestion  (in  34)  would  best  answer  both  objects,  leaving  it  as  a 
matter  of  discretion  for  the  authority  who  grants  the  fiat,  to  allow  a  messenger  or  no^ 
aceording  to  the  circumstances  shown  by  the  affidavit. 

35  and  36.  The  principle  of  a  voluntary  act  of  bankruptcy  bein^  now  admitted,  it  should 
I  think  follow  that  an  admission  or  acquiesence  by  the  bankrupt  should  be  concbisive  against  all 
parties  interested ;  but  there  would  still  be  a  difficulty  with  respect  to  the  date  of  the  act  of 
oankruptcy  as  regards  third  parties,  which  must  probably  be  left  as  a  question  of  evidence, 
if  required  to  be  set  up  as  anterior  to  the  fiat. 

37  and  38.  The  fiat  being  acquiesced  in  by  the  bankrupt,  should,  I  think,  be  conclusive 
against  all  parties ;  but  with  relation  only  to  the  dale  of  the  fiat,  or  perhaps  to  the  time  when 
the  validity  of  the  fiat  is  made  conclusive  against  the  bankrupt,  leaving  anterior  acts  of  bank- 
ruptcy, to  which  the  fiat  may  be  desired  to  have  relation,  to  be  proved  as  any  case  may  occiu*. 

39  and  40.  The  present  plan  is  certainly  objectionable.  The  signature  of  creditors  is  fre- 
quently obtained  by  improper  means,  and  also  withheld  unduly.  Perhaps  the  allowance  of 
tne  certificate  by  the  Judge  or  Commissioner  would  be  sufficient,  affording  an  opportunity  to 
the  assignees  and  creditors  to  show  cause  to  the  contrary  and  giving  a  discretionary  power  to  the 
Judge  or  Commissioner  to  allow  the  costs  out  of  the  estate  to  the  creditor  as  well  as  assignees. 

41.  In  my  own  practice,  and  I  believe  generally,  the  solicitor  to  the  fiat  gives  his  services 
gratuitously;  but  diere  is  still  much  trouble  and  expense  to  the  bankrupt. 

42.  It  would  be  much  less  expense  if  the  practice  were  to  be  to  allow  the  bankrupt  to  send 
a  written  application  by  the  post,  and  to  insert  an  advertisement  in  the  papers  that  assents  or 
dissents  may  be  transmitted  by  post  or  otherwise  to  some  proper  officer. 

43.  I  would  suggest  that  the  practice  might  be  improved,  by  the  Judge  being  authorised 
to  allow  the  certificate  in  case  there  should  not  be  a  certain  proportion  of  dissents. 

44.  I  think  the  trouble  and  expense  would  deter  creditors,  unless  the  expenses  could  be 
repaid  out  of  the  estate,  if  the  opposition  were  considered  justifiable  by  the  Judge. 

45.  I  do  not  think  any  difficulty  on  the  part  of  the  creditor  would  arise  if  the  expenses  were 

{)rovided  for,  but  otherwise  I  think  dissents  to  a  certain  amount  should  have  the  effect  of  at 
east  postponing  the  certificate. 

46.  1  think  there  are  cases,  such  as  marriage-settlements  and  other  modes  of  defrauding 
creditors  or  giving  undue  preference,  which,  wnether  such  transactions  are  set  aside  or  not, 
might  properly  be  taken  into  consideration ;  and  I  think  it  would  sometimes  be  right  that  the 
certificate  should  be  made  conditional  on  payment  of  a  sum  of  money  for  the  benefit  of  credi<^ 
tors,  when  dealings  unfair  to  the  general  creditors  cannot  be  set  aside. 

49.  The  mere  withholding  the  certificate  is  not  a  sufficient  punishment  in  cases  of  gross 
misconduct,  and  the  power  of  imprisonment  would  have  a  very  beneficial  effect 

50.  The  fiat  no  doubt  is  the  preferable  mode,  except  with  reference  to  the  expense. 

51.  I  believe  trust-deeds  are  more  resorted  to  than  formerly,  partly  on  account  of  the  degree 
of  protection  now  afforded  to  those  transactions;  but  the  preference  generally  is  founded  oa 
the  notice,  that  is  the  readiest  and  least  expensive  mode  of  effecting  a  cistribution  of  the  pro- 
perty. 

52.  Trust-deeds  are  frequently  resorted  to  by  debtors  to  anticipate  executions  by  their  cre- 
ditors, and  the  trustees,  in  such  cases,  are  generally  appointed  by  the  debtor,  and  are  often 
adverse  to  the  interest  of  the  credtiors,  or  themselves,  in  bad  circumstances,  or  compromise  is 
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often  the  result  of  this  measure,  or  a  total  abstraction  of  the  property  from  the  bona  fide 
creditors, 

53.  If  the  trust-deed  is  resorted  to  by  the  debtor  adversely  towards  his  creditors,  the  sub- 
ject, if  the  case  would  afford  the  expense,  may  be  brought  under  the  bankrupt  laws  by  a  fiat, 
or  may  be  investigated  by  the  subsequent  imprisonment  of  the  debtor,  in  case  of  his  applying 
for  his  discharge ;  but  where  trust-deeds  are  resorted  to,  with  the  concurrence  of  creditors* 
persons  of  character  who,  perhaps,  have  but  little  interest,  are  of^en  induced  to  act  as  trustees ; 
but  such  persons  would  decline  acting,  if  they  were  Xo  be  made  responsible  to  the  Court  of 
Bankruptcy.  I  therefore  think  that  it  would  not,  upon  the  whole,  be  desirable  that  the  Court 
of  Bankruptcy  should  have  jurisdiction  over  such  trustees. 

54,  55.  It  would  be  very  desirable  to  adopt  some  mode  for  reducing  the  expense  of  pro- 
ceedings in  bankruptcy  in  small  estates,  and  a  per  centage  on  the  net  proceeds  would,  I  thinks 
be  the  most  satisfactory  mode  of  forming  a  fund  for  paymg  the  general  expenses. 

56.  Hie  official  assignee  should  not  be  liable,  I  think,  when  he  acts  by  the  desire  of  the 
creditors'  assignees,  or  by  order  of  the  court. 

^7,  58, 59.  I  have  not  suffered  by  failures.  My  residence  being  within  40  miles  of  London, 
I  have  not  had  much  experience  in  the  working  of  country  fiats :  I  have,  however,  sufficient 
knowledge  of  the  subject,  to  be  dissatisfied  with  the  mode  of  the  administration  under  fiats  in 
the  country.  The  constitution  of  the  court  is  objectionable,  from  the  distance  at  which  the 
commissioners  reside  from  the  placeof  meeting;— the  necessarily  imperfect  recollection  of  the 
law  of  a  subject,  so  rarely  under  the  consideration  of  counsel  or  attornies  in  the  country ; — the 
delicacy  of  the  commissioners  (being  attornies)  in  dealing  with  their  neighbours  and  fellow- 
practitioners  : — the  expense  of  creditors  in  obtaining  legal  assistance  from  a  distance,  except  in 
the  more  important  towns,  where  the  members  of  the  legal  profession  are  more  numerous. 

60.  The  communication  with  London  is  become  so  easy  and  frequent,  and  the  cases  of 
bankruptcy  now  of  such  rare  occurrence  in  the  country,  that  I  think  the  inconvenience  of 
bankruptcy  affairs  being  conducted  in  London  is  more  than  counterbalanced  by  the  advantages 
of  resorting  to  such  a  tribunal  as  can  only  be  expected  to  be  established  in  the  metropc3is, 
where  the  proceedings  are  sufficiently  extensive  to  render  that  branch  of  the  law,  and  the 
variety  of  business  ansing  from  its  administration,  familiar  to  the  judge. 

61.  I  think  a  resident  judge  could  not  conveniently  perform  these  duties.  It  has  been 
necessary,  in  several  commissions  in  which  I  have  been  recently  concerned,  that  the  conunis- 
sioners  should  attend  at  the  residence  of  the  witnesses  and  parties,  and  to  adjourn  from  place 
to  place,  and  otherwise  to  attend  to  the  convenience  of  the  parties,  in  a  manner  incompatible 
with  the  office  of  a  resident  judge. 

62.  I  very  much  doubt  whether  any  part  of  the  bankruptcy  business  could  satisfactorily  be 
done  on  circuit.  The  necessary  attendance  of  the  official  assignee  would  occasion  great  incon* 
venience  and  expense;  but  the  great  objection  would  be,  that  there  would  be  no  opportunity 
of  repeating  the  necessary  investigation  from  time  to  time,  as  points  may  arise,  and  as  evi- 
dence may  be  required  and  obtained.  I  confine  this  inquiry  to  the  county  of  Kent,  not  know- 
ing to  what  extent  the  business  of  bankruptcy  may  be  carried  in  the  distant  and  populous 
towns,  in  which  the  attendance  on  circuit  might  be  extended  sufficiently  to  obviate  the  objec- 
tions which  apply  to  the  transitory  sittings  usual  on  such  occasions  in  this  county;  but  I  think 
there  can  be  but  few  places  in  England  where  the  attendance  on  circuit  would  be,  upon  the 
whole,  less  expensive  or  inconvenient  to  creditors,  than  in  London,  and  I  think  that  any  busi- 
ness in  bankruptcy,  which  may  be  found  desirable  to  be  done  in  the  country,  could  be  more 
conveniently  conducted  by  commissioners  appointed  for  such  special  business  alone. 


Mr.  E.  M.  DIMMOCK,  Solicitor.— Bucklersbury. 
Mr.E.MJ)immock.       I.  Yes,  with  some  alterations,  which  I  will  suggest. 

2.  I  consider  the  system  pursued  by  the  Court  of  Bankruptcy  in  London  is  preferable  to 
that  pursued  by  the  Court  for  Relief  of  Insolvent  Debtors. 

3.  It  is  quite  impossible  that  the  system  of  the  Court  of  Bankniptcy  could  have  been  ap- 
plied with  propriety  to  a  twentieth  part  of  the  cases  which  have  lately  been  administered  in 
the  Insolvent  Court;  though  I  admit  the  principle,  that  no  distinction  ought  to  be  made  be- 
tween the  debtor  who  is  largely  involved,  and  one  who  has  contracted  debts  to  an  incon- 
siderable amount ;  that  the  former  should  suffer  no  personal  restraint,  whilst  the  latter  has 
to  undergo  imprisonment. 

1 1.  It  has  been  held  by  the  Court  of  Queen's  Bench,  that  a  judgment  upon  a  warrant  of 
attorney  is  not  liable  to  be  set  aside,  although  a  previous  act  of  bankruptcy  has  been  com- 
mitted by  the  debtor,  so  that  one  creditor  can  now  sweep  away  all  the  property  of  a  debtor 
to  the  exclusion  of  his  other  creditors.  Surely  this  ought  to  be  prevented.  1  have  frequently 
had  occasion  to  examine  individuals,  witnesses  and  bankrupts,  vied  voce,  and  I  must  confess 
the  mode  in  which  it  is  done  is  most  unsatisfactory  and  very  disparaging.  I  humbly  submit 
that  the  commissioners  ought  to  take  down  the  evidence  themselves,  in  the  same  manner  as  a 
judge  at  nisi  prius,  and  preside  until  the  examinations  are  concluded,  and  have  the  facts 
touching  the  examination  submitted  to  them,  that  they  may  understand  the  case ;  whereas  I 
have  had  examinations  for  three  and  four  hoiu^,  and  then  adjourned  from  day  to  day,  which 
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has  afforded  the  witnesses  and  bankrupts  an  opportunity  to  compare  notes,  and  hence  the  . 

object  in  view  has  been  defeated.     I  have  examinations  which  will  prove  my  assertion.     If  QQ^^tiwis^circu- 
my  suggestion  throws  too  much  labour  upon  the  learned  commissioners,  tlien  I  would  submit  ]|^ted  by  the  Gom- 
that  a  short-hand  writer  to  the  court  should  be  employed  to  attend  any  lengthy  exami-  missioners. 
nations,  as  a  rapid  examination  is  the  only  certain  way  to  detect  a  fraud  where  tnere  are  ^TTT" 

numerous  persons  concerned  in  it.  Mr.KM.  Dimmock. 

16.  I  do  not  think  it  would  be  expedient  to  abolish  imprisonment  for  debt ;  it  would  open  a 
wider  field  for  fraud.  Since  the  abolition  of  arrest  the  writ  of  capias  ad  satisfaciendum  has 
been  most  useful.  Very  frequently  the  instant  a  person  is  under  restrainst,  some  arrangement 
is  made  and  the  debt  paid.  I  am  acquainted  with  numberless  cases  where  the  amount 
would  have  been  lost  had  it  not  been  for  the  debtor's  personal  restraint.  With  regard  to  the 
writ  of  fieri  facias,  my  clients  have  been  frequently  defeated,  as  the  debtor  has  contrived  to 
avoid  it  by  a  bill  of  sale,  or  some  other  counter  claim  upon  his,  goods,  and  fearing  the  ex- 
penses of  a  lawsuit  to  try  the  validity  of  the  claim  they  have  withdrawn  their  executions  rather 
than  incur  risk.  This  reminds  me  of  a  case  where  a  fraudulent  execution  was  placed  in  a 
debtor's  house,  concocted  between  him  and  his  creditor :  I  was  concerned  for  Messrs.  John 
and  William  Nicholson,  the  respectable  distillers,  who  were  large  creditors :  they  received 
intelligence  that  an  execution  was  in  one  of  their  debtors*  houses — inquiries  were  made — ^but 
nothing  satisfactory  could  be  obtained,  either  from  the  debtor  or  creditor,  which  could  con- 
vince them  that  the  claim  was  a  genuine  one — Messrs.  Nicholson  were  set  at  defiance  by  the 
execution  creditor,  and  the  debtor  (sjthough  requested)  refused  to  sign  a  declaration  of  in- 
solvency or  to  commit  an  act  of  bankruptcy  to  render  the  execution  uhavailable.  Messrs. 
Nicholson  then  made  an  afiSdavit  of  their  debt  before  a  Commissioner  of  Bankrupt,  which 
was  filed,  and  a  copy  thereof  served  with  a  demand  on  their  debtor,  who  had  no  idea  that  it 
would  be  an  act  of  bankruptcy  at  the  expiration  of  twenty-one  days — this  step  was  followed 
up  with  a  request  to  the  sheriff  not  to  sell,  and  before  the  expiration  of  the  twenty-  one 
days  the  debtor  discovered  I  should  obtain  an  act  of  bankruptcy  without  him,  and  thereupon 
confessed  that  the  execution  was  a  fraudulent  one — and  the  execution  creditor,  immediately  a 
docket  was  struck,  withdrew,  so  that  through  the  Court  of  Bankruptcy,  possession  of  this  pro- 
perty was  obtained.  I  merely  advert  to  tms  circumstance  for  the  purpose  of  demonstrating 
that  the  Court  of  Bankruptcy  is  to  be  preferred,  and  would  be  productive  of  considerable 
advantage  if  the  commissioners  had  more  jurisdiction.  I  decidedly  think  the  period  of 
twenty-one  days  in  crown  cases  ought  to  be  shortened,  as  a  trader  has  an  opportunity  of 
realismg  his  property  and  going  abroad  with  it  before  the  expiration  of  twenty-one  days. 
I  am  aware  you  can  hold  a  person  to  bail,  but  it  is  difficult  to  prove  a  debtor  is  about  to 
abscond,  besides  which  the  judges  require  very  strict  proof. 

28.  I  think  the  court  ought  to  be  constituted  a  Court  of  Record.  I  think  an  appeal  might 
be  made  to  three  commissioners,  the  party  whose  decision  is  questioned  not  to  be  one  of  them, 
which  would  dispense  with  the  Court  of  Review,  which  court,  in  my  opinion,  is  perfectly 
nugatory. 

29.  All  the  proceedings  ought  to  commence  in  the  court  of  the  commissioners  without  a 
previous  fiat 

32.  I  think  so  decidedly. 

34.  I  think  a  bankrupt  ought  not  to  have  any  previous  intimation  of  the  messenger  entering 
the  premises ;  and  my  opinion  is  grounded  upon  Cases  where  I  have  been  concerned  for  first- 
rate  mercantile  houses.  One  case  occurred  before  Mr.  Commissioner  Evans,  where  the  bank- 
rupt had  clandestinely  removed  his  property.  Immediately  the  fiat  was  opened  the  bankrupt 
was' instantly  brought  before  the  commissioner  and  rigidly  examined.  A  clue  was  obtained 
to  his  property  while  he  was  under  examination.  The  bankrupt  admitted  he  had  made  it 
over  to  his  mother-in-law.  I  applied  for  a  suimnons  to  bring  her  before  the  commissioner  at 
the  same  sitting,  and  dispatched  the  messenger  after  her,  who  brought  the  mother-in-law, 
and  she  was  placed  under  examination.  The  bankrupt  was  evidently  alarmed  at  her  presence. 
She  prevaricated,  as  well  as  the  bankrupt,  which  left  no  doubt  in  the  mind  of  the  learned 
commissioners  of  the  reality  of  the  fraud,  and  a  warehouse  was  broken  open  and  the  property 
secured.  Now,  if  the  bankrupt  had  received  a  previous  hint  of  being  made  a  bankrupt,  he  would 
have  connived  with  the  mother-in-law,  and  prepared  his  plans  accordingly,  so  as  to  agree  in 
one  story.  Several  wine  warrants  and  other  property  were  also  obtained  through  the  vigilance 
of  the  learned  commissioner,  who  ultimately  adjourned  the  bankrupt  sine  die,  and  the  cre- 
ditors, Messrs.  J.  and  W.  Nicholson,  will  ever  feel  grateful  for  the  great  pains  which  was 
taken  to  work  out  the  fraud  by  the  learned  commissioner.  There  was  ultimately  a  dividend 
of  8s.  or  9^.  in  the  pound  declared — and  had  the  commissioner  had  power  to  commit  the  bank- 
rupt at  the  adjournment,  my  client  would  have  got  20^.  in  the  pound,  as  there  was  reason  to 
believe  that  he  had  got  other  property  concealed. — I  had  another  case  before  Mr.  Commis- 
sioner Fonblanque,  who  displayed  the  same  vigilance  and  ability  as  Mr.  Commissioner  Evans. 
That  was  a  case  where  the  debtor  previously  to  the  fiat  convened  a  meeting  of  his  creditors, 
and  exhibited  a  list  of  creditors,  and  upon  being  closely  questioned  as  to  one  of  them  who 
claimed  500/.,  his  replies  were  exceedingly  evasive,  and  it  afterwards  turned  out  that  because 
the  creditors  would  not  take  the  trifling  composition  which  was  offered  by  the  debtor,  the  creditor 
for  500/.  levied  upon  the  debtor's  goods,  as  an  experiment  to  compel  the  creditors  to  accorle 
to  the  debtor's  offer  of  a  composition.  The  creditors  were  convinced  that  the  claim  of  S(  0/. 
was  bottomed  in  fraud,  and  fortunately  I  discovered  an  act  of  bankruptcy,  of  which  the  debtor 
had  not  th    slightest  conception  how  it  would  recoil  against  him,    A  fiat  was  forthwith  ob- 
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o^^^  ^^  ^^^  tained^  and  an  immediate  sitting  granted  and  llie  examination  proeeeded  with,  when  it  ap- 

Stedbr^tlirCOTi-     Pf*'^  *'^*  ^®  claim  of  500/.  was.fabricated,  and  altogether  a  fraud  upon  the  bona  fide  credtiDcs. 

misfionm.  ^^  ^^^  <^^  ^  fraud,  it  must  be  done  promptly  and  without  deUy,  and  the  parties  mwt 

-»—  not  have  time  to  agree  upon  their  statements  Tand  the  cases  above  stated  prove  it)  or  the 

Mr.KM.Dimmock.  ends  of  justice  are  sure  to  be  frustrated.  I  could  mention  several  other  oases  if  time  would 
permit.  The  sheriff  being  in  possession  of  both  properties  seriously  deteriorated  them  for  wUdi 
the  creditors  were  the  sufferers,  yet  the  commissioners  had  no  power  to  punish  these  indi- 
viduals who  were  such  glaring  delinquents.  The  proceedings  are  in  court,  and  can  be  re- 
ferred to  to  vouch  my  statement. — There  may  be  a  conditional  adjudication,  which  should  not 
be  gazetted,  but  still  the  messenger  should  enter  and  act  upon  it,  after  which  the  bankrupt 
might  defend  himself  upon  the  final  adjudication;  but  I  subnit  no  enU  arises  from  the  preanit 
system  of  adjudicaUon. 

39.  48.  I  do  think  the  conmiissioner  alone  should,  on  public  grounds,  have  the  power  of  with- 
holding his  assent  to  the  certificate  for  a  limited  period.  I  would  go  further:  if  a  bankrupt 
has  been  improvident  in  aocepting  accommodation  bills,  or  contracting  debts  without  anj 
means  of  discharging  them,  or  making  away  with  his  property,  or  granting  a  fraudulent  pre- 
ference, the  commissioner  ought,  in  such  events,  to  be  invested  with  power  to  imprison  for  four, 
eiffht,  twelve,  eighteen,  and  twenty-four  months,  in  order  to  repress  such  practices  in  futoie. 
Unless  such  a  power  is  given,  the  present  Court  of  Bankruptcy  will  be  useless,  as  there  is  at 
present  every  encouragement  for  a  dishonest  trader  to  escape.  It  cannot  be  longer  endmed 
by  the  trading  interests.  The  two  courts  must  be  kept  distinct.  Then  again  i  would  not 
have  creditors  to  sign  a  certificate,  for  this  reason :  it  frequently  happens  a  frigidly  fiat  is 
issued,  and  previously  thereto  friendly  debts  are  created,  which  bear  down  the  honest  cre- 
ditor, as  the  Act  has  reference  to  the  amount  of  debts  and  number,  and  very  frequently  a  dis- 
honest debtor  escapes  a  punishment  which  he  deserves,  as  he  is  enabled,  as  soon  as  he  has 
passed  his  last  examination,  to  resort  to  his  friendly  creditors  to  give  him  his  eertificate.  I  am 
clearly  of  opinion  the  law  in  this  respect  is  very  defective,  and  loudly  calls  for  some  alteration. 
I  wish  to  uphold  the  unfortunate  trader — and  am  convinced  that  he  would  be  nde  in  the  bands 
of  the  commissioners,  provided  their  power  be  extended  in  the  event  of  either  of  the  fanis 
being  committed,  and  which  I  have  enum)nrated  above. 

49.  Certainly.     It  will  be  highly  useful  to  the  trading  community.  (See  answer  to  55,) 

55.  If  the  Court  of  Bankruptcy  is  to  be  inundated  by  the  cases  decided  by  the  Insolvent 
Court,  it  would  be  unjust  towards  the  creditors  of  those  debtors  usually  declared  bankrupts 
that  the  official  assignees  should  be  paid  out  of  the  joint  estates,  as  a  dividend  in  the  Insol- 
vent Court  is  scarcely  ever  known :  either  from  the  poverty  or  dishonesty  of  the  debtors,  or 
the  neglect  or  dishonesty  of  the  assignees,  perhaps  the  average  of  the  dividends  would  not  be 
more  than  Sd.  or  Ad,  in  the  pound.  I  do  not  think  it  would  be  productive  of  any  advantage 
if  the  official  assignees  were  paid  out  of  a  joint  fond.  When  t])ey  are  paid  by  a  per  centaga 
on  the  amount  coUected  under  each  estate,  there  is  some  incentive  for  their  indifidaal 


tions  to  increase  the  estate.  If  an  assignee  be  paid  out  of  a  joint  fund,  it  might  matter  li^ 
td  him  what  trouble  he  takes.  Cases  in  which  I  am  conoemed  frequently  occur  where  the 
bankrupt  has  deposited  the  title  deeds  of  property,  by  way  of  mortgage,  to  the  anouBt  ef 
1,000/.  or  2,000/.  The  property  is  sold,  and  the  equitable  mortgagees  are  paid  the  aoMuot 
of  their  lien.  The  official  assignee  nevertheless,  in  his  account,  invariably  ch^irges  the  bank- 
rupt's estate  with  per  centaffe  upon  the  whole  amount,  although  the  amount  was  never  paid 
to  the  bankrupt's  estate.  I  am  of  opinion  that  the  official  assignee  ought  only  to  receive  a 
per  centage  on  the  amount  he  actually  receives,  as  it  appears  unjust  that  the  bankrupt's 
estate  should  be  charged  with  a  per  centage  on  a  payment  to  the  equitable  mortgagees. 
I  am  exceedingly  dissatisfied  with  the  mode  bv  which  bankrupts'  balance  sheets  are  exa- 
mined. I  will  venture  to  say  they  are  not  half  sifted  or  examined  as  they  ought  to  be.  I 
approve  of  the  official  assignee  as  collector  only,  but  I  do  not  think  it  right  that  the  creditors* 
assignee  should  be  excluded  from  employing  a  person  to  investigate  the  bankrupt's  accounts 
at  the  expense  of  the  estate.  I  hope  that  a  provision  will  be  made  that  the  trade  assignee 
shall  have  the  option  of  employing  his  own  accountant  at  the  expense  of  the  estate.  I  would 
still  have  the  assistance  of  the  official  assignees  as  a  check  upon  all  parties.  I  have  been 
recently  concerned  in  a  fiat  where  a  bankrupt  introduced  in  his  balance  sheet  an  item  of 
24,289/.  15^.  2c(.,  and  I  required  information  from  the  bankrupt  how  he  had  arrived  at  that 
result,  and  whether  that  sum  constituted  all  his  buyings  for  the  last  nine  or  ten  years,  Ss 
reply  was, "  I  obtained  it  from  my  book^  f  and  although  they  were  exhibited  before  him,  yet 
he  could  not  show  the  m  gregate  castings  or  the  slightest  evidence  how  he  had  made  out  soch 
an  amount.  He  wishedto  evade  answering  the  question,  but  the  learned  commissioner  H(d- 
royd  insisted  upon  the  question  being  answered.  Subsequently  it  transpired  from  the  official 
assignee  that  this  identical  sum  had  been  estimated  by  the  bankrupt's  accountant,  by  means 
of  a  list  which  he  had  made  of  all  goods  bought  by  the  bankrupt  for  the  year  and  a  half 
preceding  his  stoppage,  and  that  amount  had  been  taken  as  an  average  and  so  spread 
over  the  whole  period  to  the  time  when  he  first  commenced  business,  about  nine  jpears 
ago,  and  in  this  way  this  large  amount  had  found  its  way  into  the  bankrupt*s  balance,  upon 
which  the  bankrupt  intended  to  pass.  I  was  confident  the  amount  was  inaccurate,  and 
that  the  bankrupt  had  purchased  a  larger  amount  of  goods ;  and  the  learned  commissioiier 
hearing  the  particulars  of  the  case,  directed  an  account  in  detail  to  be  furnished  of  the 
quantity  and  amount  of  goods  he  had  bought  for  the  last  nine  years.  The  bankrupt  having 
been  in  one  house,  and  generally  dealing  with  the  same  wholesale  houses,  there  was  no  di&r 
cutty  in  acquiring  the  information,   and   very  shortly  afterwards  he  rendered  an   adden- 
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dum  to  his  former  balance-aheet^  increasing  his  buyiogs  to  the  extent  of  6,77 5L  Os,  9d.  in  Returns  to  the 
addition  to  the  forroer  sum  of  24,289/.  lbs.  2d.     I  have  therefore  a  right  to  complain  of  Questions  circu- 
the  system  of  an  average  being  taken.     I  know  it  is  generally  adopted.     The  facts  ought  to  ^*!^  ^^  *^  ^™* 
be  ascertained  by  the  official  assignee,  either  from  books,  invoices,  or  documents ;  and  it  they         '^°  "* 
are  not  in  existence,  and  no  entries  in  books  to  support  the  bankrupt's  statement  iu  his  balance-  Mr.£«M.  Dimmeck* 
aheet,  he  ought  not  to  be  permitted  to  pass,  and  he  ought  to  be  liable  to  some  punishment 
In  the  case  f  have  Just  alluded  to.  Sir  Henry  Meux  and  Co.,  and  Messrs.  J.  and  W.  Nichol- 
son were  creditors  for  money  lent  to  the  extent  of  2,000/.  and  upwards,  and  they  will  not  get 
1^.  in  the  pound  under  the  estate.  Surely  it  is  high  time  that  such  conduct  should  be  punished 
by  a  committal  to  prison,  as  it  was  quite  apparent  that  the  bankrupt  must  have  concealed 
property.     Mr.  Commissioner  Holroyd  delivered  a  most  luminous  judgment  in  this  case,  and 
adjourned  the  bankrupt  sine  die.     Upon  the  face  of  thb  bankrupt's  accounts  it  was  clear  that 
he  had  either  made  away  with  his  property  or  had  it  concealed.     Yet  the  commissioners  had 
no  power  to  punish  him  beyond  an  adjournment  sine  die,  which  was  no  punishment  to  the 
bankrupt,  as  he  could  enter  into  business  in  the  name  of  another  person,  and  still  carry  on 
his  dishonest  practices  with  impunity. 

60.  I  shall  be  glad  to  see  the  jurisdiction  of  the  present  commissioners  extended  to 
100  miles;  beyond  that,  let  commissioners  be  appointed  to  the  large  provincial  towns, 
with  official  assignees,  and  messengers,  upon  the  same  principle  as  the  fiats  in  town  are 
oonducted.  I  h»l  a  fiat  at  Newport,  in  Monmouthshire,  about  two  years  ago,  where  I 
attended  at  the  request  of  a  body  of  London  creditors,  and  examined  the  bankrupt  for  seven 
hours,  and  traced  out  property  which  would  have  realised  a  considerable  amount  if  the  fiat 
had  been  under  the  regulations  of  a  town  fiat ;  but  when  the  bankrupt  ought  to  have  ren- 
dered his  accounts,  oiily  two  commissioners  attended,  so  that  the  fiat  has  been  ever  since  in 
abeyance.  The  bankrupt's  papers  were  in  his  custody  when  I  arrived  at  Newport  The 
messenger's  business  is  very  loosely  done  in  the  country.  I  think  Birmingham  and  Man- 
chester should  be  tried  by  the  appointment  of  a  conunissioner,  official  assignee,  and  a 
inessenger,  upon  the  same  footing  as  the  London  commissioners,  with  the  additional  powers> 
and  I  think  eventually  it  will  be  found  exceedingly  useful  to  the  trading  interest  in  the 
country  as  well  as  to  the  Londpn  wholesale  houses.  In  conclusion,  I  consider  that  the  present 
salary  of  the  commissioners  is  very  insufficient  for  the  labour  and  duties  which  they  ought 
to  discharge,  and  that  the  present  allowance  is  no  encouragement  for  a  man  of  talent  to  use 
his  exertions  daily. 


MR  SAMUEL  BATCHELLOR,  Solicitor.— Bath. 

L  The  principles  of  the  llankrupt  code,  as  a  system  of  judicial  policy,  are  so  assimilated  to  Mr.  S.  Batchellor, ' 
the  principles  of  the  law  for  the  relief  of  insolvent  debtors,  alike  peculiarly  reiiuiring  judg-  ^^^^  ^**' 
ment  to  explain  the  application  of  equity,  that  I  should  humbly  submit,  both  should  be  con- 
solidated and  condensed,  thereby  relieving  the  judges  from  animadversion,  and  the  suitors 
from  evil  consequences  attendant  on  discordant  adjudications. 

3.  In  my  opinion  the  system  of  law  now  pursued  in  the  Court  of  Bankruptcy  in  London,  is 
far  better  than  the  system  pursued  in  the  insolvent  Debtors'  Court,  in  many  instances,  ^spe- 
cially with  regard  to  the  proof  of  debts,  and  the  regular  and  prompt  method  of  collecting,  dis- 
posing, and  distributing  of  the  effects  of  the  debtor,  but  they  should  be  confined  to  the  cases 
of  insolvent  debtors,  where  there  are  effects  adequate  to  bear  the  expenses.  Regard  being  had 
to  cases  where  there  is  httle  or  no  probability  of  obtaining  more  effects  than  will  bear  the 
expense,  provision  should  be  made  to  bring  such  cases  under  the  system  now  produced  in  the 
Insolvent  Debtors'  Court.  In  ca^s  where  credit  might  be  given  by  and  to  parties  not  in 
trade,  or  either  of  them  (if  it  is  intended  that  such  cases  shall  come  within  the  jurisdiction  of 
the  only  court  to  be  established)  to  call  it  a  Court  of  Commerce  would  not  be  an  appro- 
priate name.  It  might  be  more  consistent  to  give  it  the  joint  appellation  of  *'  The  Bankrupt 
and  Insolvent  Debtors'  Court,"  "  A  Tribunal  on  Credit,"  "  A  Court  between  Debtor  and 
Creditor,"  or  "  A  Court  of  Arbitration  between  Debtor  and  Creditor." 

13.  This  is  too  clear  a  point  to  admit  of  a  doubt.  The  remedy  would  relieve  parties  who, 
rather  than  go  into  a  litigious  investigation,  will  give  up  their  just  rights ;  and  it  will  defeat 
those  pettifogging  attorneys  who,  for  the  sole  purpose  of  profiting  thereby,  will  encourage 
litigation. 

16.  Wi^^  regard  to  abolishing  imprisonment  for  debt  in  all  cases,  I  am  decidedly  for 
abolishing  it,  except  in  cases  of  crim.  con.,  and  provided  for  by  the  new  Act  for  abolishing 
imprisonment  for  debt ;  and  also  in  cases  of  fraud,  deceit,  or  embezElement  under  any  new  law 
for  the  better  administration  of  the  debtor's  estate  and  effects. 

28.  The  greater  power  you  can  give  to  the  court  of  commissioners  the  better  for  both  parties, 
80  that  the  decisions  are  subject  to  appeal  in  the  manner  submitted  in  the  answer  to  your  next 
inquiry. 

29.  In  treating  of  a  bankruptcy  case,  the  order  in  which  the  business  should  be  carried  on 
should  be,  for  example  ;  first,  that  the  creditor  or  creditors,  seeking  for  a  fiat,  or  order,  should, 
instead  of  making  an  affidavit  of  a  debt  of  100/.  or  200/.  and  according  to  his  or  their  belief, 
the  debtor  has  become  bankrupt  within  the  true  intent  and  meaning,  &c.,  the  creditor  or 
creditors  should  make  an  affidavit  of  the  real  amount  of  his  or  their  debt,  or  as  near  thereto 
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.  as  with  safety  and  certainty  it  could  be  deposed  to,  and  of  the  acts  of  the  debtor,  to  show  an 
insolvency,  or  such  act  of  his  as  might  lead  to  prove  an  unjust  preference  or  a  fraud  towards 
his  creditors  generally.  These  affidavits  should  be  left  with  the  registrar  of  the  court,  and  be 
forthwith  laid  before  one,  two,  or  all  the  judges,  who  diould,  he  or  they  approving,  make  an 
Mr.  S.  Batchellor.  order  directing  a  commissioner  for  the  district  in  which  the  debtor  resided  or  carried  on  hit 
business,  immediately  upon  receipt  to  make  out  a  summons  to  the  debtor,  commanding  him 
to  appear  before  him,  to  show  cause  why  he  should  not  be  declared  a  bankrupt,  and  the  sum- 
mons should  be  served  by  a  messenger  to  be  appointed  for  the  said  district ;  and  that  die 
creditor  should  also,  with  his  witnesses,  be  summoned  as  well  as  the  debtor,  to  attend ;  and 
the  commissioner,  who  after  hearing  both  parties  and  witnesses,  should  hsixepower  to  adjudge 
the  debtor  a  bankrupt,  if  he  saw  sufficient  reason,  and  immediately  thereupon  he  should  make 
an  order  according  to  the  present  practice  in  the  dioice  of  assi^ees,  for  the  whole  of  the 
property  to  vest  in  the  official  assignee,  and  to  sign  a  warrant  of  seizure,  &c.,  and  appoint 
meeting  and  choice  of  assignees,  &c.,  as  in  fiats  worked  in  London.  Hence  it  will  appear 
that  a  commissioner,  an  official  assignee,  and  a  messenger,  should  be  the  only  accredited 
officers  of  each  district,  and  be  men  (of  course)  well  qualified  to  fill  their  respective  stations. 

32.  The  appellant  ought  not  only  to  give  his  own  security,  but  also  that  of  two  responfible 
sureties,  or  to  jfey  into  court  a  sum  to  be  declared  by  the  court,  and  instead  of  having  bonds 
prepared  at  an  expense,  let  the  appellant  and  his  sureties  acknowledge,  before  a  judge  or  a 
registrar  (as  in  cases  of  recognisances),  that  he  and  they  stand  indebted  to  the  respondent  in  a 
sum  sufficiently  ample  (to  be  fixed  by  the  judge  or  registrar)  with  a  condition  annexed,  that 
their  effects  should  be  subject  to  be  taken  in  execution,  in  the  event  of  the  appellant  not  suc- 
ceeding within  a  period,  to  be  limited,  after  the  master  of  the  court  shall  have  taxed  the 
respondent's  costs  and  given  the  usual  certificate  of  the  amount  to  be  paid  as  costs,  with  the 
sum  and  interest  adjudgsd  by  the  court  below,  and  not  a  demand,  should  be  made  before  exe- 
cution should  issue. 

34.  There  ought  to  be  some  secondary  evidence  in  support  of  a  debt,  unless  upon  the  evi- 
dence of  the  creditor  that  is  made  to  appear  impracticable,  such  as  a  bond  fide  entry  in  the 
debtor  or  creditor's  book,  made  de  diem  in  die,  as  the  debt  was  contracted,  or  some  such  kind 
of  evidence  as  might  justify  the  commissioner  to  admit  the  debt ;  and  although  it  would  be 
unjust  to  call  for  such  strict  legal  proof  at  law  as  in  a  case  of  nisi  prius,  there  ought  to  be  some 
corroborative  proof  to  support  the  debt,  except  in  the  case  mentioned.  See  in  the  Poor  Law 
Amendment  bill  how  the  secondary  proof  is  there  introduced  in  bastardy  cases,  and  how  it  has 
tended  to  the  protection  of  respectable  parties,  against  proof  of  suspicious  characters.  Many 
years  since,  and  before  the  new  Bankrupt  Law  came  into  operation,  I  had  discussed  the  "point 
with  commercial  men  and  others,  who  all  appeared  to  agree  and  admit  that  if  the  law  had 
made  the  delivering  a  cash  account  for  the  last  year  imperative,  it  would  very  much  tend  to 
diminish  fraudulent  bankruptcies  :  a  difference  of  opinion  sometimes  arose  whether,  when  the 
debtor  had  been  in  trade  many  years,  he  should  not  be  required  to  produce  his  cash-book 
from  an  earlier  period  than  the  last  year. 

39.  Power  should  be  given  exclusively  to  the  court  to  allow  the  certificate  (even  if  signed  by 
the  prescribed  number  of  the  creditors,  in  number  and  amount)  on  a  disclosure  of  dishonest 
or  dishonourable  conduct  on  the  part  of  the  debtor,  appearing  by  affidavit  or  petition,  or  on 
the  production  of  the  file  of  proceedings.  There  can  be  no  benefit  or  advantage  from  not 
allowing  to  the  bankrupt  the  twenty-one  days*  protection  previous  to  the  affirmation  of  his 
certificate. 

49.  Answered  before ;  but  if  their  power  could  be  carried  further  it  would  tend  to  diminish 
the  number  of  fraudulent  bankrupts. 

50.  This  will  depend  upon  the  nature  and  interest  of  the  property  of  the  debtor ;  but  I 
should  recommend  power  to  be  given  to  two- thirds  of  the  creditors  in  value,  if  not  in  number, 
to  elect  whether  the  debtor's  property  should  be  administered  under  the  Courts  of  Commis- 
sioners or  under  trust-deeds.  Against  the  continuance  of  leaving  the  management  of  an  in- 
solvent, or  of  a  bankrupt  estate  to  the  management  of  an  assignee  or  assignees,  elected  by  a 
mere  majority  in  value  of  the  creditors,  which  have  proved,  to  my  experience,  a  gross  injustice 
to  the  other  creditors.  The  assignees  have  acted  for  their  own  interest  or  the  interest  of  those 
connected  with  them,  disregarding  the  general  creditors'  interest,  who  fiom  fear  of  expense, 
and  not  individually  feeling  such  an  interest  as  to  make  it  worth  their  while  to  make  com- 
plaints, or  to  seek  remedy,  have  suffered  the  assignee  to  pursue  his  course  until  all  the  mischief 
is  done. 

55,  56.  If  the  official  assignee  is  to  be  paid  out  of  a  general  fund,  it  would  be  an  injustice 
towards  creditors  exercising  a  due  discretion  over  those  who  may  have  been  careless  in  giving 
credit;  for  instance,  where  the  creditors  of  the  former  description  deal  witli  a  debtor,  it  is  but 
fair  to  conclude  that  they  will  not  permit  their  debtor  to  run  on  to  a  state  of  total  destitution, 
but  will  have  due  care  to  keep  a  watch  over  his  conduct,  so  as  to  prevent  a  total  destitution, 
&c.,  while  creditors  of  the  latter  description  may,  by  their  negligence,  or  some  family  con- 
nexion, or  other  unjustifiable  means,  promote  that  state  of  destitution  in  their  debtor;  and  hence, 
if  the  official  assignee  were  to  be  paid  out  of  a  general  fund,  the  discreet  creditors  would  be 
paying  for  the  negligence  of  the  careless  creditors. 
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Returns   to   the 
Messrs.  THOMPSON  and  HEWITT,  Bucklersbury.  Questions  circu- 

lated by  the  Com- 

1.  We  think  that  a  consolidation  of  the  laws  of  bankruptcy  and  insolvency  would  lead  to      ""^°^"' 
much  practical  benefit,  and  our  opinion  is  founded  upon  the  following  considerations : — ^That  Messrs.  Thompson 
where  a  person,  being  unable  to  meet  his  payments,  or  in  other  words  iu  insolvent  circum-  and  Hewitt, 
stances,  the  interference  .of  the  law  is  required  to  secure  two  objects.     1st.  To  secure  the  most 
prompt  and  economical  division  of  his  property  amongst  his  creditors ;  and,  2ndly,  To  punish 
the  debtor. 

^  2.  Yes. 

3.  We  are  in  favour  of  a  modification  of  both  systems.  One  of  the  most  manifest  advan- 
tages in  favour  of  bankruptcy  is  the  compulsory  power  of  summoning  parties  to  be  examined, 
and  to  produce  documents  in  their  possession,  that  truth  may  be  elicited  in  a  prompt  manner, 
and  at  little  expense. 

4.  For  the  last  ten  years  my  experience  of  the  practice  in  the  Insolvent  Debtors*  Court, 
though  not  an  attorney  of  the  Court,  has  enabled  me  to  form  an  opiniou. — M.  T. 

6.  None. 

12.  Yes,  very  frequently. 

13.  Yes. 

18.  Yes. 

19.  Yes. 
23.  Yes. 

28.  Yes. 

29.  No  advantage. 
•      SO.  Yes. 

31.  Yes. 

32.  Yes. 

33.  That  it  might  be  advantageously  improved. 

34.  The  trader  should,  wfe  think,  have  notice,  and  be  allowed  to  dispute  the  adjudication 
before  his  property  is  taken  possession  of;  and  we  think  if  any  alteration  be  made  in  the 
existing  law,  this  would  be  preferable  to  the  other  mode  pointed  out  in  this  question — al- 
though certainly  some  precaution  of  the  kind  alluded  to  in  the  latter  part  of  the  question 
would  be  needful. 

36.  No. 

40.  Yes. 

41.  Yes. 

42.  Only  by  dispensing  with  the  necessity  of  creditors*  signatures. 

43.  Yes. 

44.  No ;  but  the  creditors  should  have  due  notice. 

45.  No. 

46.  Yes. 

47.  Yes,  in  case  of  known  fraud,  or  concealment,  or  other  mbconduct. 

49.  Yes. 

50.  A  thist-deed  would  be  the  least  expensive  course. 

51 .  The  great  expense  attending  fiats  on  bankruptcy,  as  compared  to  trust-deeds,  must  be 
the  cause. 

52.  Yes. 

54.  It  would  be  desirable  to  abolish  the  fees  alluded  to,  and  adopt  a  per  centage. 

55.  Out  of  a  joint  fund. 

56.  We  do  not  see  why  official  assignees  should  have  greater  protection  than  creditor's 
assignees,  or  than  trustees  in  general. 

57.  We  have  had  a  good  deal  of  experience. 

58.  We  have  reason  to  be  dissatisfied  with  the  administration  of  bankrupt's  estates  in  the 
country,  and  the  grounds  are  those  pointed  out  by  the  present  query. 

60.  We  incline  to  think  that  the  plan  here  alluded  to  b  good. 

61.  Yes. 
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Mr.  JAMES  DAVIES.— Moor  Court. 


1,2.  I  think  one  court  upon  one  system  would  be  best,  and  would  be  more  advantageous 
to  both  parties,  debtor  and  creditor,  from  its  uniformity  in  all  cases,  as  well  of  small  as  of 
Mr.  James  Davies.   large  estates. 

3.  My  opinion  is  in  favour  of  the  bankruptcy  system  in  preference  to  that  of  the  Insolvent 
Debtors  Courts — But  some  modification  of  it  would  be  necessary,  especially  as  regards  the 
expense  of  it,  and  the  facility  of  obtaining  what  may  be  termed  a  cessio  bonorum  in  at  least 
small  cases.     The  expenses  of  a  bankruptcy  cause  the  greatest  alarm  to  creditors. 

4,  5,  6.  No ;  not  as  to  the  practice,  but  out  of  a  great  number  of  cases  of  insolvent  debtors 
which  have  come  under  my  observation — ^the  resuU  has  been  that  I  do  not  remember  one 
in  which  any  dividend  has  been  made. 

7.  I  believe  it  is  generally  managed  through  friends  to  smuggle  the  greater  part 

8.  Yes ;  but  certainly  not  in  any  degree  equal  to  the  prejudice  alluded  to  in  No.  7. 

9.  No. 

10.  This  is  a  difficult  question ;  but,  upon  the  whole,  I  think  it  ought  not  to  be  allowed. 

12.  In  the  great  majority  of  cases  I  should  say  they  do. 

13.  Creditors  generally  are  in  favour  of  this  sort  of  voluntary  division,  but  I  think  it  would 
not  work  well  without  the  assignees  or  inspectors  having  some  powers  conferred  upon  them 
by  law  to  control  the  debtor,  and  correct  any  attempts  at  concealment  or  misconduct. 

14.  Certainly  not 

15.  Certainly  not. 

16.  I  think  a  judgment  creditor  should  have  such  a  power,  without  application  to  a  Judge. 
It  would  be  a  proper  and  necessary  check  upon  profligate  debtors,  who  would  find  means  very 
generally  to  elude  the  provisions  of  the  Act  referred  to. 

17.  The  fear  of  this  duress  would  operate  to  prevent  concealment. 

18.  I  feel  confident  it  has. 

19.  Certainly;  yes. 

20.  No;  I  am  not  acquainted. 
23.  It  would  be  very  desirable. 

25.  I  think  it  has  been  injurious  to  creditors. 

26.  It  has  been  injurious  to  them  also,  or  rather  to  those  who  would  wish  to  beoomtt 
debtors  by  obtaining  a  moderate  and  legitimate  credit,  which  is  now  denied  them. 

27.  I  have  had  considerable  experience  as  a  country  banker,  and  had  much  intercourse 
with  trades-people  of  various  kinds. 

28.  It  is. 

29.  None  whatever  that  I  am  aware  of. 

30.  Yes. 

31.  It  would  depend  very  much  upon  the  description  of  Judge  or  Commissioner  to  whom 
this  sorf  of  jurisdiction  should  be  proposed  to  be  given.  It  would  probably  be  too  eztenave 
if  it  should  be  contemplated  to  give  it  to  the  ordinary  class  of  commissioners  adjudicating  in 
country  bankruptcy. 

32.  Yes. 

33.  I  see  nothing  unreasonable  in  this  in  the  present  state  of  the  law. 

34.  I  think  the  trader  should  not  have  such  notice  or  advantage.  I  think  practically  this 
change  would  be  of  little  use  or  advantage  to  either  party.  I  have  never  seen  creditors  dis- 
posed to  resort  hastily  to  a  bankruptcy ;  nor  have  I  observed  that  in  one  case  out  of  fifty  it 
has  been  done  from  a  desire  to  oppress. 

39.  Quite  necessary  ;  with  this  regulation — that  the  bankrupt  should  have  power  to  sununon 
a  creditor  refusing  to  sign  before  the  Judge  or  Commissioner  to  show  cause  for  such  refusal, 
and  power  to  the  Judge  or  Conunissioner  to  award  costs  to  the  one  or  the  other. 

40.  Yes. 

^  41,  42.  Not  such  as  to  require  legislation  upon  it 

43.  See  answer  to  39  and  40. 

44,  45.  Yes.  If  consent  by  signature  were  not  required,  the  obtaining  a  certificate  would* 
from  the  causes  suggested,  or  some  other,  be  very  easy. 

46.  Yes.  It  would  be  a  material  ingredient  upon  a  question  under  39  and  40,  whether  or 
not  good  cause  for  refusal  to  sign. 

47.  Yes :  until  after  a  dividend. 

49.  I  think  some  such  power  would  be  beneficial. 

50,  51,  52.  A  trust-deed  is  very  generally  preferred,  on  account  of  the  great  fear  (perhaps 
unreasonably  great)  of  the  expense  of  a  bankruptcy.  But  trust-deeds  often  come  to  nothing 
when  proposed,  for  want  of  general  consent,  after  considerable  expense  *  ^ 
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no  good   reason  for   supposing   that  assignees  under   a  trust-deed   should  manage  the  Returns  to  the 

aflau^  better  than  those  under  a  fiat,  thoucni  it  is  thou^^ht  by  some  tJiat  they  act  with  more  Questions  circu- 

«al  and  in  better  faith.  g-  «g       jr  ''l^^iSl^J)'' ^•°'- 

missioners. 

53.  Some  power  over  such  trustees  would  be  desirable^  especially  power  of  compelling  

them^  before  some  tribunal^  to  account  and  make  dividends,  and  perhaps  power  to  hear  and  ^''  J«n««  Davies. 
determine  complaints  of  misconduct  or  misajqplicatioa  of  funds* 

54.  These  fees  press  very  heavily  upon  small  estates.  A  small  per  oentage  upon  the  money 
actually  realised  would  be  more  equitable. 

55.  Out  of  each  estate. 

56.  Yes ;  or  for  everything  Ojegligently  or  wilfully  omitted  to  be  done. 

57.  Yes,  frequently. 

58.  Yes,  upon  the  whole.  I  have  not  observed  much  inconvenience  from  any  of  the  grounds 
suggested.  The  principal  creditors  are  generally  chosen  assignees  in  the  country,  and  their 
own  interest  is  a  motive  to  activity 

59.  Solicitors  of  hi^h  character  and  of  some  standing  would  be  more  efficient  Commissioners 
than  young  provincial  barristers.  The  present  allowance  of  fees  is  so  small  that  it  is  difficult 
to  procure  the  attendance  of  either. 

60.  Unless  those  Judges  were  stationed  in  most  towns  in  a  county,  greater  inconvenience 
would  be  incurred  than  at  present. 

61.  I  think  not. 

62.  I  cannot  think  this  plan  would  worii  welL 
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Appendix. 

Number  of  Fiats  in 
One  Division  of  the 
Court  of  Bank- 
niptc/  (Mr.  Com- 
missioner Meri- 
vale's),  &€• 


TABLE  I. 

Showing  the  Number  of  Fiats  opened  in  one  Division  of  the  Court  of  Bankruptcy  (Mr.  Commiamner 
Merivale's)  during  the  seven  years  commencing  the  11th  of  January  1832,  and  endini}  the  liih  of 
January  1839 ;  the  Number  of  those  in  which  Dividends  have  been  made  (distinguishing  the  years 
in  both  cases)  ;.  the  average  Rates  of  Dividend,  and  average  Periods  from  the  opening  of  the  Fiat 
to  the  declaration  of  the  first  Dividend ;  the  Gross  Amount  of  Assets  divided  (distinguished  by 
years,  and  again  distinguished  according  to  the  proportional  Value  of  the  Estates). 

Number  of  fiats  opened       ••••••     530 

„      in  which  dividends  have  been  made  •     330 


Viz.— 
In  the  first  year,  fiats  opened  107 


second 
„    third 
„    fourth 
„    fifth 
„     sixth 
,,    seventh 


75  < 

85. 

80, 

69 

73 

41 

530 


Dividends  made  in  59 
45 
57 
42 
51 
48 
28 

330 


(Leaving  200  estates  in  which  there  was  either  no  property  to  be  collected,  or  not  enough  to  make  a 
dividend,  or  in  which  the  whole  assets  were  consumed  in  law  and  other  expenses). 
Of  the  330  estates  in  which  dividends  have  been  made  : — 

The  rate  of  dividend  amounted,  in  2  cases,  to  20x.  in  the  pound. 


4 

*t 

from  15*. 

to  20«. 

15 

«9 

10 

to  15 

15 

»» 

8 

to  10 

30 

»» 

6 

to     8 

40 

W 

4 

to     6 

50 

»» 

3 

to     4 

50 

»» 

2 

to     3 

52 

»» 

1 

to     2 

72 

9» 

betow  U. 

120 
60 
36 
14 


Time  of  making  the  first  dividend,  from  the  opening  of  the  fiat : — 

In  100  cases,  immediately  on  the  expiration  of  the 

4  months  required  by  the  statute, 
within  6  months,  but  exceeding  4. 
„     12  months,  but  exceeding  6. 
„      2  years,  but  exceeding  1. 
libove  2  years. 

N.B. — (In  18  cases  of  old  commissions,  before  the  commencement  of  the  new  Act,  taken  at  random, 
the  average  rate  of  dividend  was  2*.  Ad,  in  the  pound. 
The  period  of  making  the  first  dividend,  in  11  estates,  was  between  6  and  12  months. 

„  4         „  between  1  and  2  years. 

„  3         „  more  than  2  years. 

In  2  of  these  estates  more  than  10  years  intervened  between  the  first  and  final  dividend. 
In  3  more  of  these  estates,  more  than  3  years. 
And  in  11,  no  second  dividend  was  ever  declared). 
Amount  of  dividends  made  in  each  year's  estates  > 

In  the  first  year,  107  estates. 


second 
third  ,9 
fourth  „ 
fifth  „ 
sixth  „ 
seventh,, 


75 
85 
80 
69 
73 
41 


, 

Average 

of  dividend  £75,549     3 

3   ..    £706 

„                  69,641  12 

1  ..        928 

„                114,387     5 

9   ..   1,346 

28.602  17 

2   ..       358 

60,984     4 

9   ..       884 

68,962  19 

2  ..       945 

23,892     5 

2   ..       583 

In 


Total  amount  £442,020    7     4 

Average  on  530  estates  i;*834 
Average  on  the  330  in  which  dividends  were  made  £1,320 
1  estate,  the  gross  amount  divided  was  above  £30,000 
,    3  estates  „  between  £20,000  and  £30,000 

10       .. 
I    2       >,  „ 

•    11  »»  9« 

>  *5        „  „ 

I  OD         »9  *» 

17  99  ,» 

1 23       „  ^, 

.  46       „  „ 

1 45      „  „ 

»  70        •,  M 


10,000  and 

20,000 

5,000  and 

10,000 

4,000  and 

5,000 

3,000  and 

4,000 

2,000  and 

3,000 

1,000  and 

2,000 

500  and 

1,000 

400  and 

500 

300  and 

400 

200  and 

300 

100  and 

200 

50  and 

100 

below  £hO. 
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TABLE  II.  Appendix. 
Oenerol  Results  of  180  Estates  in  which  Dividends  have  been  made,  distributed  into  nine  classes,  of  xt...«i.«- ^r  t?'^*- 
20  each,  with  respect  to  j^  q^^  Division  of 
The  Amount  of  Assets  collected  and  divided;  and  the  Court  of  Bank* 
The  comparative  Amount  of  Expenditure,  under  its  several  heads.  ruptcy  (Mr.  Corn- 
First  Class-s-Assets,  from  ^3,000  to  £S0fiOO  (the  largest  amount)  :—  missioner  Meri- 
Amount of  n^<  assets  collected     ....      £190,341  vales),  *c. 
Amount  divided,  and  remaining  in  hand     .         171,737  •  •  90  per  cent. 

Difibrence  (being  the  amount  of  expenditure)      ^18,604 


Of  which,  in  Law  charges  •  .  £5,086  • 
Messenger  •  •  856  • 
Official  assignee  .  7 ,  527  . 
Auctioneer  •  .  3,064  • 
iPlO  and  £20— Court  fees  .  .  6001 
Inciden  tal  expenses   1 ,47 1 J  * 


2h  per  cent,  on  the  net  assets. 


4 
10  per  cent. 


Second  Class— Assets,  £1,200  to  £3,000  :— 

Amount  of  net  assets  collected     •      •     • 
Amount  divided,  and  remaining  in  hand 


Law .     •     • 

Messenger    • 
Official  assignee 
Auctioneer   . 
Court  fees     . 
Incidental     • 


£2,113  . 
688  . 

1,668  . 

1,244  . 
6001 
412/' 


£38,537 
31,812  .  •  82  per  cent. 


Difference  (being  the  amount  of  expenditure)        £6,725 


•  5  per  cent,  on  the  net  assets. 
.   1     . 

•  4 
.   3 

•  5  „ 

18  per  cent. 


Third  Class— Assets,  £800  to  £l  ,200  :— 

Amount  of  net  assets  collected     •     •      • 
Amount  divided,  and  remaining  in  hand. 

Difference  (being  amount  of  expenditure) 


Law  charges  • 
Messenger 
Official  assignee 
Auctioneer 
Court  fees  .      • 
Incidental  .     • 


^£2,089  . 

530  . 

1,135   . 

853  . 

600\ 
272r 


^19,964 
14,485  . .  72  per  cent. 

f5,479 

.   11  per  cent  on  net  as&ets. 

•  3  „ 

•  6  )> 
.     4 


28  per  cent,  expenditure. 


Fourth  Class— AsseU,  £600  to  £800  :— 

Amoynt  of  net  assets  collected      •     . 
Amount  divided,  and  remaining  in  hand  • 

Difference  (being  amount  of  expenditure) 


£14,171 

9,692  ..  68 percent* 


£4,479 


Law  charges  . 
Messenger. 
Official  assignee 
Auctioneer      • 
Court  fees . 
Incidenl«l  •     • 


£1,646  . 
490  . 
876  . 
656  . 
6001 
21ir 


Fifth  Class— Assets,  ^450  to  ^£600  :— 

Amount  of  net  assets  collected      .     . 
Amount  divided,  and  remaining  in  hand  • 

Difference  (being  amount  of  expenditure) 


11^  per  cent,  on  net  assets 

6 

4i 

32  per  cent,  expenditure. 


fl0,603 

6,724  ..  63i  per  cent. 


^£3,879 


Law  charges  • 
Messenger 
Official  assignee 
Auctioneer      • 
Court  fees      • 
Incidental 


^£1,506  .. 
488  .. 
635  .. 
527  .. 
6001 
123/' 


14  per  cent,  on  net  assets. 
4i 
6 
5 


36^  per  cent,  expenditure. 
3  U 
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Appendix. 

Number  of  Fiats 
in  One  Division  of 
the  Court  of  Bank- 
ruptcy (Mr.  Com- 
mistioner  Meri- 
vaVs),  Sec. 


Sixth  Class— Assets,  £350  to  £450  :— 

Amount  of  net  assets  collected £8,057 

4,337 


Amount  divided,  and  remaining  in  hand   • 
Difference  (being  amount  of  expenditure)  * 


54  per  cent. 


£3,720 


Law  Charges  • 

.  f  1,407 

Messenger 

543 

Official  assi^ee  . 

541 

Auctioneer      .     • 

503 

Court  fees       .     . 

6001 
126  [ 

Incidental       »     . 

17^  per  cent,  on  net  assets. 


46  per  cent,  expenditure. 


Seventh  Class— Assets,  £280  to  i^350  .— 

Amount  of  net  asseU  collected £6,118 

3,079 


Amount  divided,  and  remaining  in  hand 
Difference  (being  amount  of  expenditure) 


50  per  cenL 


£3,039 


Law  Charges. 

.  £1,192  . .   19  per 

cent  on  net  assets. 

Messenger 

349  ..     5i 

n 

Official  assigrnee    • 

455  ..     7J 

*» 

Auctioneer 

.        379  ..     6 

f» 

Court  fees. 

.        600)        ,, 

64r-  ^^ 

Incidental  • 

ti 

50  per  cent,  expenditure. 

Eighth  Class— Assets,  £200  to  £280.     Ninth  Class,  £130  to  £200  :— 

Eiglith  aaM.  Ninth  Class. 

Amount  of  net  assets  collected  .      .      .*     .£4,795  £3,349 

Amount  divided,  and  remaining  in  hand     •     1,959  ..   41  per  cent.     1,001   ..  30  per  cent. 


Difference  (being  amount  of  expenditure)    •  £2,836 


£2,348 


Law  Charges 
Messenger  .      • 
Official  assignee 
Auctioneer  •     • 
Court  fees    . 
Incidental    . 


Eiaghth  Class. 

Ninth  Class. 

.  £970  . .   20i  per  cent 

£793  ..  23  per 

cent 

.  on  net  assets 

.     417  .  .     9 

369  ..   11 

n 

.     358  ..     7J       „ 

246  ..     7i 

«> 

.     418  ..     8 

244  ..     7J 

»» 

.       73r'    '* 

{T.l-  ^' 

» 

59  per  cent. 


70  per  cent,  expenditure. 
69  per  cent. 


Total  proportion  of  amount  divided  to  amount  of  net  assets 

„  of  law  charges  .      .      .     10  per  cent 

„  of  messenger's  charges .       5       „ 

n  of  official  assignee   •      •       6      ,, 

„  of  auctioneer's  charges  •       4       „ 

„  of  fees  and  other  expenses    6      „ 

Total  proportion  of  the  total  amount  of  expenditure 31  per  cent. 


TABLE  III. 

General  Results  of  the  same  180  Rstates,  classed  as  before,  with  respect  to  the  comparative  Amount 
of  Debts  and  other  Property,  constituting  the  Assets  of  the  several  Estates,  as  stated  in  the  Balance 
Sheets  of  the  Bankrupts,  and  as  actually  collected. 


First  Class— Assets,  £3,000  to  £30,000. 

Debti.  Other  Property. 

Stated  in  balance  sheet     .      .£88,235     .     ...£148,485     . 
Of  which  were  collected  .     .     73,510     .     .      .     128,046     . 

Second  Class— Assets,  £1,200  to  £3,000. 

Debts.  Other  Property. 

Stated £20,964     .      .     .£35,273     . 

CoUected 15,481     .     •     .     27,014     . 

Third  Class— Assets,  £800  to  £l  ,200. 

Debts.  Other  Property. 

Stated  ......  £24,216     .      .     .  £22,450     • 

Collected  ••••••     11,077     .     .     •     12,979     . 


Total, 
.  £236,670 
.     201,556 


Total. 
.  £56,337 
.     42,495 


Total. 
•  £46,666 
.     24,056 


Digitized  by 


Google 


for  inqniring  into  BANKRUPTCY  and  INSOLVENCY. 


511 


Stated  • 
Collected 


Fourth  Class— Assets,  £600  to  £800. 

Debts.  Other  Property. 

.     .      .    £9,566     .      .     .  £16,395     . 
.      .      .       6,194     ..      .     10,325     . 


Stated  .      .      • 
Collected   •     . 


Stated  .      • 
Collected    • 


Fifth  Class— Assets  £450  to  £600. 

Debts.  Other  Property. 


£7,087 
4,174 


£15,224 
6,863 


Sixth  Class— £350  to  £450. 

Debts.  Other  Property. 


£5,773 
3,279 


Stated  .      .      . 
Collected    •     • 


Stated  . 
Collected 


Seventh  CI 

Debts. 
.      .    £2,486 
.      .       1,678 


£11,965 
.      .      .       7,301     . 

£280  to  £350. 

Other  Property. 
.  .  .  £6,584  . 
.      .      .       6,097     . 


Eighth  Class— £200  to  £280. 

Debts.  Other  Property. 

•      .    £1,643     .      .      .    £9,941     . 
.      .       1,083     .      .      .       5,617     . 


Stated  . 
Collected 


Ninth  Class- 
Debts. 
.      .    £2,499 
.      .       1,139 


£130  to  £200. 

Other  Property. 
.      .      .     £6,019      . 
•       •       •         9 ,  o«5"      • 


Total. 

£25,961 
16,519 


Total. 

£22,311 
13,037 


Total. 
£17,738 
10,580 


Total. 
£9,070 
7,775 


Total. 
£11,584 
6,700 


TotaL 
£8,518 
4,478 


Appendix. 

Number  of  Fiats 
in  One  Division  of 
the  Court  of  Bank- 
ruptcy (Mr.  Com- 
missioner Mfri- 
vale's),  &c. 


Total  number  of  debts  stated  good  in  the  balance  sheets       ....  £  12,148 

Ditto              of  debts  collected 8,841 

Total  a?noun^  of  good  debts  stated 162,469 

Ditto               of  debts  collected :      .      .      1      .  117,615 

Total  amount  of  property  (exclusive  of  debts)  stated 262,326 

Ditto                 ditto                 ditto                     collected       ....  209,581 

N.B . — In  18  cases  of  old  commissions,  as  in  Table  I.,  the  average  proportions  were  as  follows : 

Amount  of  debts  stated  as  ^ood  in  the  balance  sheet       «      •      .      ^      •  £53,933 

Ditto         ditto      collected 20,488 

Amount  of  property  (exclusive  of  debts)  stated  .      •..♦..  75,202 

Ditto                 ditto                 ditto             collected    ...*..  10,745 

Kmonni  o^  net  assets •      •  28,713 

hmovxni  divided *  23,271 


Difference  (being  the  amount  of  expenditure)    « 
Law  and  collection      ....  £3,990 
Other  heads  of  expenditure    .      .      1,452 

N.B.— On  the  whole  180  :— 
Proportion  of  debts  collected  to  good  debts  stated  .... 
Ditto  of  property  (exclusive  of  debts)  ditto  to  ditto  .     . 

On  the  18  old  Estates: — 
Proportion  of  debts  collected  to  good  debts  stated  ,      .      .      • 
Ditto  of  property  (exclusive  of  debts)  of  ditto  to  ditto     • 


£5,442 


72i  per  cent. 
73J     „ 

38        „ 
15       „ 


£hBBT8  Stated  and  Collected  under  Fiats;  bein^  those  not  exceeding  £l|  above  £l  and  not 
exceeding  £2,  above. £2  and  under  £5,  above  £5  and  under  £10,  as  comprised  in  the  Report 
ordered  by  the  House  of  Lords,  22d  December,  1837. 


£\. 

£2. 

£5.      ' 

£10. 

S. 

C. 

S. 

C. 

S.' 

• 

c. 

S. 

C. 

Arthur,  John 

3 

1 

1 

.  • 

•  • 

I 

Attree,  John  . 

13 

3 

8 

8 

2 

2 

•  • 

Barker,  Daniel    . 

13 

13 

11 

11 

11 

8 

3 

1 

Bates,  John   .     . 

5 

3 

2 

3 

2 

1 

.  . 

Bates,  Samuel      . 

80 

49 

19 

12 

17 

13 

7 

4 

Beasley,  John      . 

37 

^6 

17 

14 

21 

19 

11 

5 

Berry,  John  .     . 

16 

11 

3 

3 

.  • 

2 

•  • 

Bevan,  Charlotte 

25 

23 

4 

•     3 

2 

1 

1 

Biddle.  J.  H.       .     . 

7 

4 

6 

7 

1 

4 

2 

Bingham,  Nathaniel , 

45 

27 

22 

10 

21 

14 

23 

20 

Carried  forward       .      .     . 

244 

160 

93 

56 

94 

61 

54 

34 

3  U  2 


Digitized  by 


Google 


512 


Appendix. 

Number  of  Fia1» 
in  One  Division  of 
the  Court  of  Bank- 
ruptcy (Mr.  Com- 
missioner Meri- 
Tale's),  &c. 


APPENDIX  to  FIRST  REPORT  (?/ COMMISSIONERS 

Debts  Stated  and  Collected  under  Fiats — continued. 


£ 

S. 

1. 

£2. 

£5. 

£10. 

c. 

S. 

C. 

S. 

C. 

S. 

C. 

Brought  forward     •     •     . 

244 

160 

93 

56 

94 

61 

54 

34 

Blyth.D.  0 

6 

2 

3 

2 

3 

2 

'.  • 

. . 

Bostock,  George 

5 

2 

11 

7 

17 

14 

29 

12 

Boyn,  John,  and  Co 

10 

12 

9 

7 

9 

11 

9 

8 

Boyn,  John,  Jun.,  S.  E.       •     •     • 

•  • 

•  • 

•  • 

1 

•  • 

•  • 

3 

1 

Bray,  Aaron 

I 

1 

1 

.  • 

2 

1 

1 

•  • 

Buckell,J.L 

4 

4 

4 

2 

2 

3 

3 

2 

Buckland.  William 

1 

3 

19 

•  • 

•  • 
12 

3 

6 

25 

5 
14 

2 
5 

3 

•  • 

Bentlev.  J.  E.  C 

1 

20 

Canstatt  and  Dyte 

23 

Careless.  William 

^  , 

2 

10 

1 
2 

I 

8 

•  • 
5 

Carter,  Thomas,  B.  S 

4 

3 

5 

4 

Carter,  Thomas,  C.  S 

5 

3 

8 

6 

13 

11 

13 

22 

Clarke,  Joseph 

7 

5 

7 

3 

8 

7 

3 

2 

Cohen,  D.  L 

102 

46 

23 

13 

23 

14 

8 

6 

Coles,  Charles,  and  Son  .      .      •      . 

3 

3 

5 

5 

8 

9 

5 

6 

Coles,  Charles,  Sen.,  S.  E.  .      .      • 

•  • 

•  • 

•  • 

.  • 

1 

1 

Coles,  Joseph 

14 

12 

15 

13 

26 

26 

11 

9 

Collins,  Jane 

2 

2 

2 

1 

2 

1 

.  • 

• . 

Corbett,  Thomas 

17 

16 

1 

2 

7 

6 

1 

.  • 

Coxhead,  Samuel 

26 

24 

25 

23 

49 

44 

30 

31 

Craddock,  George 

22 

23 

9 

7 

3 

3 

1 

1 

Cross.  F.F 

11 

8 

14 

10 

13 

10 

8 

13 

Davenport,  Burrage 

5 

4 

1 

1 

10 

5 

10 

5 

Davidson  and  Davis 

1 

1  , 

•  • 

•  • 

•  • 

.  • 

. . 

Davis,  Thomas 

19 

15 

6 

5 

11 

7 

1 

•  • 

Davies,  Richard 

15 

12 

21 

22 

58 

50 

30 

22 

Davy,  G.  C 

1 

1 

3 

1 

2 

1 

.. 

.  • 

Dawson,  William 

12 

1 

6 

1 

5 

.  • 

1 

I 

De  Caux,  William 

3 

1 

5 

2 

5 

1 

.  • 

•  • 

Dellier,  DesirtJ 

5 

6 

6 

5 

8 

11 

9 

5 

Dewey.  F.W 

10 

7 

3 

2 

4 

3 

2 

•  • 

Dobson,  Thomas 

•  • 

•  • 

. . 

•  • 

•  • 

•  • 

.  • 

2 

Dubois,  John 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

2 

1 

Dyson,  Richard 

3 

•  • 

2 

2 

. . 

•  • 

2 

1 

Elliott,  John 

1 

2 

2 

1 

4 

4 

3 

3 

Elliott,  Richard  ..•,.. 

1 
24 

•  • 

30 

•  • 

21 

30 

1 
25 

20 

14 

Ellis,  Robert 

'41 

Empson,  W.  C.    ...... 

, , 

•  • 

2 

.  • 

3 

.  • 

4 

1 

Evans,  William 

78 

70 

12 

14 

26 

25 

9 

10 

Earp  and  Haimes 

15 

14 

18 

20 

29 

26 

30 

17 

Ely,  Thomas 

8 

5 

5 

4 

2 

2 

1 

2 

Fea,  Charles 

•  • 

•  • 

•  • 

•  • 

•  • 

. . 

•  • 

.  • 

Flight  and  Robson 

1 

•  • 

4 

7 

19 

12 

16 

10 

Fox,  John 

17 

19 

9 

10 

9 

11 

4 

5 

Gardiner,  Thomas 

•  • 

1 

.  • 

•  • 

1 

1 

1 

1 

Gidley,  Gustavus 

5 

2 

•  • 

1 

10 

2 

1 

• . 

Glass,  Francis 

2 

•  • 

3 

1 

4 

5 

6 

3 

Goodwin,  John 

7 

7 

4 

2 

3 

3 

2 

2 

Greaves,  Horatio 

17 

16 

6 

2 

8 

10 

8 

3 

Irrlnner   W^illiam         .       .      ^ 

2 
4 

2 
4 

2 
2 

•      '4 

1 
6 

2 

Gregory,  Benjamin 

7 

6 

Haines.  J.  W 

2 

1 

2 

1 

1 

•  • 

.  • 

.  • 

Hall,  Joseph 

8 

7 

10 

4 

7 

3 

2 

.  • 

Hall,  Robert 

2 

2 

•  • 

.  • 

1 

1 

.  • 

.  • 

Harben,  Henry 

6 

11 

7 

11 

22 

21 

7 

8 

Harris,  Daniel 

84 

28 

10 

8 

30 

21 

14 

Harris,  George 

.  • 

•  • 

.  • 

2 

2 

.  • 

.  • 

Harwood,  John 

41 

48 

19 

19 

25 

25 

17 

Haylmore,  John  .,..•. 

2 

2 

9 

9 

18 

17 

16 

Hayward,  William 

97 

71 

27 

18 

28 

28 

14 

Hamilton,  David 

48 

38 

40 

26 

88 

81 

109 

Hebcrt.  J.L 

9 

9 

15 

8 

7 

4 

2 

.  • 

Heywood  and  Harrison  .... 

12 

7 

5 

1 

8 

4 

4 

1 

TTiUnn   .Inhn            -        -        - 

1 

^  ^ 

2 

1 

Him,  Charles 

•  • 

.. 

•  • 

•  • 

•  • 

•  • 

1 

.  • 

Holroyd,  W.  R 

26 

19 

15 

12 

18 

15 

14 

8 

Hopkins  and  Burgess     .... 

13 

13 

14 

9 

9 

9 
11 

1 
4 

Howlett  and  Brimmer     .... 

21 

18 

8 

5 

13 

Huckell,  William 

•  • 

•• 

2 

2 

•• 

•  • 

•  • 

Carried  forward       •     •     . 

1,100 

647 

596 

437 

859 

697 

560 

416 
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Debts  Stated  and  Collected  under  FKts — continued. 


i 

;i. 
c. 

£2. 

£5. 

£10. 

S. 

S. 

C. 

S. 

C. 

S. 

^- 

Brought  forward      •     .     . 

1,100 

847 

596 

437 

859 

697 

560 

416 

Hunter,  Joseph 

34 

18 

11 

5 

5 

1 

•  • 

•  • 

In^Iis,  James 

29 

20 

15 

6 

12 

7 

5 

2 

James,  Henry 

17 

10 

8 

1 

14 

1 

6 

1 

James,  David      •      .      .      , 

■I 

3 
9 

2 
5 

3 
5 

Jameson,  John 

31 

14 

16 

9 

Jennings,  T.  and  P 

8 

3 

1 

2 

1 

1 

1 

1 

Johnson,  Thomas 

20 

18 

9 

4 

8 

3 

3 

1 

Jones,  George     •     •     •      •      . 

1 

•  • 

1 

4 

•  • 

4 

•  • 

1 
1 

3 

•  • 

Jones,  Samuel 

.. 

•  • 

King,  F.  B 

2 

1 

1 

, , 

,  , 

1 

2 

1 

Kite,  James,  S.  E 

3 

10 

2 
10 

I 
11 

2 
22 

2 
26 

1 
11 

1 
11 

Laing,  John 

11 

Lancaster,  T.  J 

1 

1 

3 

•  • 

3 

3 

4 

4 

Liangley,  John 

55 

8 

16 

1 

15 

2 

2 

•  • 

Langman,  George 

3 

3 

3 

2 

3 

•  • 

1 

•  • 

Last  and  Casey  • 

1 

3 

1 

2 

2 

2 

3 

1 

Last,  Mark,  S.  E 

•  • 

•  • 

•  • 

•  • 

1 

•  • 

Laws,  Thomas 

12 

2 

1 

•  • 

3 

2 

•  • 

•  • 

Leahy,  William 

3 

1 
3 

2 

•  • 
3 

6 

2 

8 

4 

•  • 
7 

5 

•  • 
1 

1 

•  • 

1 

Lowe,  William     .     .     .     , 

Lund,  Robert 

12 

9 

Lynch  and  Kite  ••••«, 

12 

12 

31 

29 

39 

43 

20 

16 

Lynch,  J.  G.,  S.  E 

2 

2 

5 

5 

14 

19 

14 

17 

Mason,  William 

6 

6 

1 

1 

7 

8 

2 

1 

Mil  ledge,  Henry 

•  • 

4 

•  • 

•  • 

•  • 

2 

•  • 

1 

Mann,  J.H 

1 

1 

4 

2 

10 

5 

13 

10 

Matthews,  John 

6 

16 

2 

2 

2 

•  • 

3 

•  • 

Moffir,  Robert 

10 

7 

13 

14 

9 

6 

5 

2 

Moore,  Franciii 

1 

2 

2 

2 

4 

2 

2 

1 

Morgan,  Thomas 

36 

25 

21 

15 

24 

19 

6 

6 

Morgan,  Roach,  and  Co.       ... 

•  • 

1 

•  • 

1 

•  • 

1 

•  • 

4 

Mueller,  C.H 

45 

37 

21 

11 

20 

16 

7 

5 

Newark  and  Toms 

5 

5 

5 

4 

15 

14 

17 

12 

Nicholls,  Thomas 

9 

7 

6 

7 

9 

5 

7 

2 

Nicoll,  Alexander 

1 

1 

1 

•  • 

1 

•  • 

2 

•  • 

Norman,  Samuel 

47 

35 

23 

25 

31 

26 

21 

15 

Orsmond,  Richard 

4 

3 

4 

3 

6 

6 

1 

•  • 

Oven,  John 

11 

3 

2 

1 

17 

9 

19 

10 

Owen,  James 

146 

112 

35 

16 

20 

7 

4 

3 

Peacock,  J.  G 

2 

3 

3 

3 

9 

9 

9 

11 

Phillips,  George 

153 

128 

20 

27 

18 

22 

6 

7 

Piercy,  Edward 

9 

7 

13 

13 

15 

6 

3 

3 

Pinney,  Bernard 

1 
1 

1 
•  • 

•  • 

•  • 

Piper,  John 

2 

1 

2 

1 

1 

Polley,  William 

7 

7 

5 

2 

3 

2 

•  • 

•  • 

Popplewell,  J.  H 

25 

24 

41 

36 

42 

^8 

18 

12 

Potts,  Henry 

11 

6 

5 

5 

7 

7 

7 

7 

Powis,  Benjamin 

1 

2 

10 

•  • 

2 
11 

•  • 
1 

22 

•  • 

1 
24 

Powis,  M.  A 

Priestley,  J.  and  J 

2 

2 

3 

3 

Priestley,  J.,  Sen.      .      ,     .      .      . 

•  • 

•  • 

•  • 

•  • 

•  • 

1 

1 

3 

Prockter,  J.  S 

1 

2 

1 

1 

2 

5 

2 

3 

Proctor,  E.  K 

•  • 

5 

1 

7 

3 

•  • 

5 

•  • 

Pymar,  William 

5 

5 

4 

4 

16 

15 

8 

6 

Ramsay,  David 

2 

2 

6 

6 

7 

7 

10 

7 

Richards,  Nicholas 

1 

•  • 

•  • 

•  • 

1 

•  • 

1 

•  • 

Richardson,  Walter 

9 

8 

2 

2 

5 

4 

2 

3 

Roach,  G.  R 

3 

1 

•  • 

•  • 

•  • 

•  • 

1 

1 

Roberts,  G.  W.,  1  fiat     •     .     .     . 

•  • 

2 

•  • 

•  • 

•  • 

3 

3 

I 

Roberts,  G.  W.,  2  fiat     •     .     .      . 

1 
11 

•  • 
5 

1 
2 

•  • 

I 

Romanis,  John 

11 

10 

4 

3 

Rooks,  CO 

11 

33 

9 

26 

26 

45 

18 

20 

Rumball,  J.  Q.    • 

1 
3 

•  • 

•  • 

1 
3 

•  • 

1 

Ryalls,  John 

•  • 

1 

1 

1 

Robson,  Joseph 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

1 

•  • 

Savage,  Thomas 

34 

26 

7 

7 

12 

13 

6 

4 

Sawyer,  G.  B 

1 

1 

•  • 

•  • 

1 

1 

1 

•  • 

Schnelle  and  Prehn  .     •     ,     .     . 

1 

8 

•  • 

4 

3 

1 

2 

1 

Shadgett,  Benjamin  •     •     •     •     • 
Carried  forward       •     •     • 

33 

21 

7 

2 

2,000 

1,542 

1,011 

774 

1,424 

1,1B5 

905 

675 
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missioner Meri- 
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Appendix. 

Number  of  Fiats 
in  One  Division  of 
the  Court  of  Bank- 
ruptcy (Mr.  Com- 
missioner Meri- 
vale's),  &c. 


Debts  Stated  and  Collected  under  Fiats — continued. 


Brought  forward 
Shayler,  John 
Slee,  Noah     .      .      •      . 
Sheasly,  Samuel  • 
Smith,  Edwin      •      •      . 
Smith,  James,  C.  S.  • 
Smith,  James,  P.  M. 
Smith,  Henry 
Smith,  John  •      •      .      . 
Smith,  Peter  •      .      .      . 
Stammers,  Josh.  . 
Starling,  William 
Stephens,  R.  W. .      .      . 
Stirling,  Robert    . 
Strinjjer,  George,  Sen.    . 
Stroud,  Thomas  . 
Sturt,  William     .      •      . 
Tarrant,  Samuel  . 
Tayler,  Frederick      .      . 
Ta>lor,  John 
Thorn  and  Robins    . 
Toon,  Henry  .... 
Topham,  George 
T>e,  Daniel    .      .      .      . 
Vose,  Joseph  .... 
Wagstaffe,  Thomas    . 
Waikington,  Robert  • 

Ward,  K.  W 

Wallis,  John  .... 
Watson,  John      •      • 
Webb,  John  .... 
Weber,  G.  C.       ... 
West,  J.  W.  and  J.  H.    . 
Westley,  Joseph  . 
Wilby,  Robert      .      .      . 
Williams,  John    • 
Williamson,  T.  W.    •      . 
Willis,  Henry      •     .     . 
Wilson,  Edmund 
Wood  house,  Thomas 
Woottoii,  Peter    .      .      . 
Wright,  Peter      .      .      . 


£1. 


S. 


2,000 
3 


C. 


1,542 
1 


121 
5 

29 
5 
9 

20 

11 
6 

16 


55 

138 

8 

2 

3 

12 

11 

84 

31 

31 


29 
44 
24 


87 
2 

48 
7 
1 
8 
7 
1 

18 


38 

115 

3 

1 

2 

9 

54 

13 

32 


31 
33 
16 


2 
20 
15 
11 

2 
30 


9 

9 
7 

83 
2 


1 
15 
10 

8 

1 
21 

1 
13 
10 

5 
27 

3 


£2. 


S. 


1,011 
2 
1 

28 
3 

23 
4 
4 
5 
6 
3 

45 


C. 


£5. 


I 


774 
1 
1 

26 
2 

24 
1 

4 
4 

30 


16 
23  I 

3| 

6  ' 
1 
6 
25 

8 
18 


12 
21 

4 


,424 

1 

1 

28 

2 

37 

16 

6 

4 

8 

3 

8 


£10. 


s. 


1,165 
2 


17 


18 

27 

5 

5 

7 


13 
1 

20 


27  ! 
20 
4 


23 

10 

8 


9 
41 
13 
35 


37 
9 

8 


2,888  !2,175 


1 
6 
5 
4 
1 
35 

9 
2 

10 

27 

2 


1,399 


7 
5 
3 
1 

41 
1 

13 
4 

11 
2 
2 


3 
5 
9 

8 

104 


11 

13 

12 

9 

3 


1,079  11,929 


36 

8 

2 

7 
2 
7 
1 
18 
21 
3 
2 
1 


905 
2 


24  . 
6  I 

4 : 

1  ! 
4l 

2 : 


8 
31 

3 
37 


32 

9 

18 


2 

5 

12 

6 

1 
71 


8 

16 

12 

3 

2 


1,568 


7  : 

2  j 

5  ! 
3 


12 
3 

21 
1 
6 
8 
5 


1 
3 
1 

8 

1 

39 


10 
7 

17 
7 
1 


1,132 


RESULT. 


Not  exceeding  £l 

£2 
£5 

£10 


ToUl  stated 

„    collected  (about)  77  per  cent. 

Not  collected  (about)  23  per  cent 


Stated. 


2,888 
1,399 
1,929 
1,132 


Collected. 


7.348 
5,662 


1,686 


2,175 

1,079 

1,56S 

840 


675 
2 


22 

I 


5 
2 


3 

10 

1 

17 

4 
2 

7 


1 

1 

3 

2 

I 

25 

3 

7 

13 

19 

1 

1 


840 
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RETURN  FROM  THE  COURT  FOR  RELIEF  OF  INSOLVENT 

DEBTORS. 


Returns  for  the  Commissioners  of  Inquiry  into  Matters  of  Bankruptcy  and 
Insolvency,  as  requested  in  Mr.  Vizard's  Letters  of  the  3rd  andlSth  December, 
1839. 

The  Amount  of  Salaries  and  Emoluments  of  the  Commissioners  and  Officers  of  the  Court, 

for  the  years  1838  and  1839. 

1838.  1839. 


Appendix. 

Return  from  the 
Court  for  Relief  of 
Insolvent  Debtors. 


allowances    are  made  for 
circuit  expenses. 


The  chief  Commissioner 
Mr.  Commissioner  Harris 
Mr.  Commissioner  Bowen 
Mr.  Commissioner  Law 

Chief  Clerk 

Provisional  Assignee 

Clerks:— 

Town  department — First 

J,  Second 

Third 

„  Fourth 

Fifth 

„  Sixth 

„  •  Seventh  (employed  in  Pro- 

sional  Assignee's    De- 
partment   •      •      •      • 

Country  department — ^First 

„  Second 

Third     ....      I 
There  are  other  clerks,  always  three,  not  on  the  esta- 
blishment, employed  necessarily  by  the  provisional 
assignee,  and  whom  he  has  paid  by  a  surrender  of  a 
branch  of  the  fees  received  in  his  department,  ac- 
cording to  an  arrangement  approved  by  the  commis- 
sioners when  the  present  provisional  assignee  was 
appointed. 
There  is  also  an  extra  clerk  employed  in  one  of  the 
town  offices,  who  is  pidd  out  of  the  general  fees  of 
the  town  and  country  offices. 
Allowances    are  made  for  circuit  expenses  to  those 
clerks  who  attend  the  commissioners. 
Extra  clerks,  employed  during  the  ab- 
sence of  the  regular  clerks  on  the  cir- 
cuits   First 

9,  fy  Second 

Third 
„  „  Fourth 

Crier 

Office  messengers — ^In-door      .      .      .      • 
„                  Out-door  .... 
Keeper  of  insolvent's  books  and  papers 
Court  housekeeper,  salary  and  allowances 
Office  housekeeper,            „  „ 

Messengers  for  delivery  of  notices  to 
creditors I 

if  9»  ^ 

i>  »  3 

i>  »  6 

99  99  / 

8 
.  .  1 
2 
3 
4 


Brokers  or  sworn  appraisers 


£. 
,2,000 
1 1,500 
1 1,500 
[1,500 
750 
690 

642 
368 
286 
286 
286 
286 


286 
642 
604 
382 


s. 
0 
0 
0 
0 
0 
16 

3 
17 
12 
12 
12 
12 


12 

3 

18 

7 


121 

108 
81 
21 

100 
80 
80 
87 
69 
83 

195 
153 
179 
192 
174 
173. 
160 
162 
205 
314 
314 
314 


d. 

0 

0 

0 

0 

0 

2 

7 
6 
0 
0 
0 
0 


0 

7 

9 

11 


10 
0 
0 

15 
0 
0 
0 
0 
5 
5 

5 

14 

11 

4 

1 

17 

6 

12 

2 

4 

4 

4 


0 
0 
0 
0 
0 
0 
0 
0 
0 
2 

0 
6 
6 
2 
8 
10 
4 
4 
0 
0 
0 
0 


£. 
2,000 
1,500 
1,500 
1,500 
750 
909 

666 
379 

288 

289 

•  287 

307 


293 
666 
525 
341 


s. 
0 
0 
0 
0 
0 

12 

13 

7 

14 

13 

9 

5 


d. 
0 
0 
0 
0 
0 

11 

7 
2 

9 
8 
2 
4 


14 

13 

0 

2 


111 

105 
78 
24 

100 
SO 
80 
87 
69 
83 

227 
253 
235 
230 
252 
2-20 
206 
207 
J60 
341 
341 
341 


4 
7 
2 
1 


15 
15 
0 
0 
0 
0 
0 
0 
5 
5 

8 

7 

12 

10 

16 

16 

14 

14 

11 

7 

7 

7 


0 
0 
0 
0 
0 
0 
0 
0 
0 
2 

8 

11 

4 

0 

2 

10 

8 

8 

6 

10 

10 

10 
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Appendix.         AH  Cash  in  the  Funds  or  elsewhere  of  unclaimed  Dividends,  and  of  all  other  Property  of 
,.         *!       ..  every  description  under  the  power  and  control  of  the  Court  or  its  Officers. 

Court  for  Relierof  ^^  ^^®  Bank  of  England,  in  the  names  of  the  four  Commissioners. 


Insolvent  Debtors. 


£.       s,  d. 

Exchequer  bills 28,000    0  0 

Cash  balance          7,371   10  4 

In  hands  of  Provisional  Assignee. 

Cash  balance  this  18th  December,  12  o'clock      1,080    9  0 

N.B. — ^ThcCash  Balance  in  hands  of  Provisional  Assignee  on  31st  December, 

was  £898.  2^.  Id. 


Number  of  Petitions  filed  from  1st  October,  1838,  to  1st  December,  1839. 
By  Debtors  for  Relief: — 

Town 1,801 

Country     . 2,153 

By  Creditors  for  Vesting  Order : — 

Town 52 

,.             Country 41 

On  behalf  of  persons  of  unsound  mind      .      .      •      .  2 

Total       ....     4,049 
N.B. — Three  Creditor's  Petitions  have  been  dismissed  with  their  consent. 


Number  of  Insolvent  Debtors  discharged  until  hearing  on  recognizances  of 
sureties,  from  1st  October,  1838,  to  1st  December,  1839 829 


Court  for  Relief  of  Insolvent  Debtors. 

Number  of  Cases  ordered  to  be  heard  from  1st  October,  1838,  to  1st  December,  1839, 
distinguishing  the  number  opposed  and  unopposed,  the  number  remanded,  distinguishing 
for  what. 

N.B. — In  answering  the  inquiry  of  those  "  remanded,"  the  return  is  of  those  who  are  not 

discharged  forthwith. 

Town  Unopposed 1,147 

„     Opposed 474 

„     Out  of  custody  before  the  day  of  hearing    •      •     •      •  58 

Number  remanded,  distinguishing  for  what. 

Discharged  not  forthwith,  under  section  76 37 

„  „         under  section  77* 

For  making  away  with,  or  concealing  property 
to  diminish  the  sum  to  be  divided  among  the 
creditors,  or  to  give  undue  preference     .      .     36 

For  making  away  with  property  (and  also  for 
contracting  debts  fraudulently,  and  for  a 
vexatious  uefence  §  78.) 1 

For  withholding  or  concealing  books,  or  for 
making  or  keeping  false  books,  or  making 
false  entries  in  books,  papers,  or  writings     .       3 

For  withholding  books,  and  making  away  with 

V^?^^y _!.    41 

,j  „         Under  section  78. 

For  vexatious  defence •IS 


For  contracting  debts  fraudulently  .      .      .      .13 
„  „  „     by  means   of  false  pre- 

tences      ....       5 
\  „  „  „    by  means  of  breach  of 

trust 6 

„           „              „    without     reasonable    or 
probable    c^ixpectation 
of  paying*^.      .      .      ,     J2 
For  contracting  a  debt  fraudulently,  for  con- 
tracting another  debt  without  reasonable  or 
probable  expectation  of.  paying,  and  also  for 
vexatious  defence 2 

Carried  forward     .     ^    •     56 
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fw  inquiring  into  BANKRUPTCY  and  INSOLVENCY. 

Brought  forward     •     •     56 
Being  indebted  for  damages  recovered  in  an 
action  for  breach  of  promise 
of  marriage     •      •      •      •        1 

„  „         for  a  libel I 

„  „        for  a  malicious  prosecution     •       1 

„  f,        for  defamation  and  slander     •       3 

>»  „        for  criminal  conversation  .     •       1 

63 

Petitions  dismissed ••-•••  29 

Countrj' — Unopposed 1,441 

Opposed 673 

Out  of  custody  before  the  day  of  bearing 112 

NuMBBR  remanded^  distinguishing  for  what. 

Discharged  not  forthwith,  under  section  76 124 

„  „        under  section  77 ^ 

For  making  away  with,  or  concealing  property 
to  diminish  the  sum  to  be  divided  among  the 
creditors,  or  to  give  an  undue  preference       •     47 

For  withholding  books 1 

For  making  fake  entries  in  books,  and  making 
false  booKs 1 

49 

„  Under  section  78. 

For  vexatious  defence 26 

For  contracting  debts  fraudulently   ....  6     , 
„          „              „    by  means  of  false  pretences  5 
„          „              „     bymeans  of  breach  of  trust  2 
.,          „              9,     without  reasonable  or  pro- 
bable expectation  of  pay- 
ing      4 

Being  indebted  for  damages  recovered  in  action 
for  breach  of  promise  of  mar- 
riage   1 

y,          yy        for  ddmagcs  for  seduction    .      .  3 

47 

Petitions  dismissed 57 
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Appendix. 

Return  from  the 
Court  foi  Relief  of 
Insolvent  Debtors. 


Cases  in  which  Dividends  have  been  made  since  1st  October,  1838,  under  the  direction  of  the  Court, 
with  the  amount  of  the  Dividend  in  such  cases  respectively ;  or  in  which  the  Court  has  made  Order, 
on  proof  of  all  debts  discharged. 

1.  Dividends  Declared. 


Date  of  Gaiette  in  whieh  Advertised. 


Names. 


Amoant  of 

Dividend  in  the 

Pound. 


Corrected  amoant  of 
Debts. 


5  October,  1838 
Gazette  not  required 
19  October,      1838 


9» 


>9 
91 


23 


26 


9> 

80 


1  November, 


»9 


2 

6 

Omitted  by  Assignee 
G»iette  not  required 


99 


Harrin. 

Worlock     .     .      . 

Collins. 

Hart     .     .     .     . 

Coleman     • 

Campbell    .      • 

Senior  •     •     .      • 

Aspain  •     .      •     • 

Former  dividends 
Smith  .     •     .     • 

Former  dividends 
Bates  .... 
Apark  •  •  •  » 
Galley  •  •  .  • 
Powell.  .  .  . 
Palmer*     •     • 

Former  dividends 
Palmer.     • 
Ashton*     •     .     • 
Piatt     •      .     .     . 
Thompson  •     • 
Oakey  .... 
Wteland     .     .      . 


£.  t.  d. 
0  8  5 
0  0  10 
0  2  6 
0  2 

0 

3 

5 

2 

4 

4 


0  15 

0  0 

0 

0 

0 

0 

0 

0 

0 

0 


0 
6 
2 
6 
6 
6 
6 
6 
8 

0  10 

2  ^\i 

1  9 

3  10  I 
1  6  I 


0 
6 
5 

0  6 
0  1 
0  1 


9 
0 
1 
2 
8 
24 


£,  t.  d, 
1,445  9  7 
718  10  0 
808  5  11 
778  8  7 
601  19  5 
305  6  6 
597  11  0 


844  4  11 

236  0  11 

883  2  3 

758  8  6 

642  10  4 

837  16  8 

1,604  11  11 

418  0  0 
187  19  11 
585  9  5 
222  10  0 
808  19  1 
179  9  9 
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Appendix. 

Return  from  the 
Court  for  Relief  of 
Insolvent  Debton. 


APPENDIX  to  SECOND  REPORT  of  the  COMMISSIONERS 
1.  Dividends  declaxed»  eontinu/td. 


Date  of  GauAte  on  i^hich  Advertiied. 


Gazette  not  required 
13  Nowmber,  1838 
20 

99 
99 

23 


99 
99 

n 

9 

99 


99  . 
99 


Omitted  by  Assignee 


28  November, 
7  December, 

8 


1888 


99 

14 
18 
21 
25 


99 
99 
99 


99 
99 


99 
99 
99 


99 
99 


99 
99 
99 
99 


99 
99 
99 
99 
99 
99 
99 


4  Jamuury, 
22 
25 


18dc^ 


29 


99 
99 


1  February 


99 

12 

99 

15 
22 

99 

26 


99 
99 


99 
99 
99 
99 
99 
99 
99 
ft 
99 


n 

99 


Omitted  by  Assignee 
1     Mardv      1839 


9t 

15 

19 

i 

29 


2      April 


5 

9 

9» 

19 


99 
9» 
91 
9* 
99 
99 


>9 
»» 

>9 
»9 
»» 
99 
9> 

n 


Names. 


Amount  of 

Dividend  in  the 

Poond. 


Wieland     •      .     .     . 

Cams 

Rose 

Dynes 

Heald 

Hunter  •  •  •  • 
McQuistan*     •     •     • 

Former  dividends  • 
Baker 

Former  dividend ,. 

Turpin 

Mead 

BartleU  •  .•  •  • 
Whiteley  •  .  .  . 
Webster     .     .     •     . 

Ford 

Wilkinson  •     •     •     • 

Taykwr 

Woodyatt  .... 


Wilding 

Hatton  .... 
Sutclifie  .  •  .  . 
Whalley     .... 

LiddeU 

Humphreys     •     •     • 

Wilson 

Pennington  •  •  • 
Reynolds    .... 

Sbaw 

Davis    •     •     • 
Williams   .... 
Van  Oven .     •     •     • 
Crocker      •     •     .     • 

Clark 

Kendrick  •     •     .     • 

Gildar 

Jones 

Escott 

Plumer 

Crocker      .... 

Mason 

Hill 

Burgesa  .  •  •  . 
Charlton  .... 
Fordred  •  •  •  • 
Newman    .... 

Bone 

Fleetwood.  •  •  • 
Jackson     .... 

Rowe 

Jordan.  .... 
Standen  .... 
Gurden      .... 

TolUt 

Ingham  •  •  .  • 
Stephenson  •  .  • 
Vaudrey  .... 
Hearfield  .  .  .  . 
Hutchinson  •  .  » 
Akers   .     .     •     •     • 

Baxter 

Seymour  .... 
Douglas     •     •     .     • 

Lorden 

Robinson  .  .  .  « 
CoUings  .  •  «  . 
Hogben     .... 

Wills 

Strange  .... 
Enscoe.  .  .  •  , 
Harrison    •     .     •     * 

Bates 

Harvey,  8d  dividend  . 
Former  dividends  • 


'£. 

0 

0 

0 

0 

0 

0 


«.  d. 

4  7 

3  0 

3  0 


0 
7 
4 


0 
6 


7 

0 

0 

0  13  4  1 
0  6  8 
0  0  5 
0  13 
0  15  6 
0  2 
0  4 
0  3  10 
0    3     2 

8    9 

2     6 

8     4 

5 

0 

2 

1 

1 

1 

8 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0    2 

0     1 

0  18 

0     0 


8 

6 

7 

6 

4 

6 

0 

0  11 

9     6 

4     5 


0 
0 
0 
0 
0 
0 
0 
0 
0 


4 
9 
] 

0  6 

1  8 

2  1 
2  9 
9  4 
5  2 
2  \h 
0 
8 


8» 
9 


0    8    2^^ 


0 

12 

6 

0 

2 

2 

0 

2 

5 

0 

0 

8 

0 

0 

H 

0 

3 

0 

0 

0 

H 

0 

2 

2 

0 

2 

5 

0 

0 

4i 

0 

0 

6 

0 

0 

8 

0 

1 

6 

0 

2 

lOi 

0 

5 

8 

0 

3 

0 

0 

4 

6 

0 

2 

4 

0 

4 

10 

0 

2 

8 

0 

3 

6 

0 

3 

6 

0 

1 

li 

0 

4 

1 

0 

8 

0 

0 

2 

5 

0 

2 

0 

0 

0 

10 

0 

8 

lOi 

0 

8 

2  I 

0 

2 

6 

Corrected  Amonat  of 
Debts. 


£.  f.  d, 
183  5  2 
440  9  0 
494  7  If 
482  8  2 
1,458  13  6 
710  11    9 

78     4  10 
226    2    7 


208 

1,006 
284 

3,570 
984 
409 

1.507 
189 
868 
607 
197 
617 
119 
145 
219 
471 
964 
232 
113 
462 
471 
11,886 

2,958 
99 
173 
640 
70 
631 
412 
651 
Sf9 


12  2 

0  0 

II  6 

14  11 
19  5 

15  6 
6  9 

14  0 


9 
10 

7 

2 
11 
12 

7 
17 


12    6 
16    2 

2  3 

3  9 
5    3 

4  4 
7    6 

14  2 

5  11 
4  11 

12  11 

6  1 

15  0 
1    I 

10  10 


1,865    0    0 


892  10 
641  18 
274  18 
872    0 

4,757    6 
335  17    9 
287  12    4 
610    4 
617  18 

1,542  2 
604  6 
851  9 
875  17 

1,549  12 
410  15    3 

6,076  11  6 
208  15    3 

3,049  19  5 
636    8    5 

2,059  15  9 
222  13  5 
198  8  10 
458  0  0 
258  13  8 
244    2    7 

1,175  4  11 
818  16    6 

5,784  16  10 
210  10    4 

523  17  10 
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Dale  oC  GMttte  in  whidi  adfwtised. 


23       April,     1839 


26 


»9 


99 

80 

Omitted  by  Assignee 

3       May,       1839 


14 
17 


17 

24 
SI 


99 

99 


99 
99 


Gazette  not  required 
4  June,  1839 


7 
11 

9» 

n 

99 

9» 

Gazette  not  required 
14  June,  1839 

Omitted — mistake  in  office 
18  June,  1839 

Gazette  not  required 
Omitted  by  assignee 


5  July, 


1839 


99 

9 


99 

n 


>9 
19 


Omitted  by  assignee 
19  July.  1839 

28 


•9 

»9 


99 


Gazette  not 
86  July, 

required 
1839 

2  August, 

•     •     • 
1839 

19                   99 

99 

99                   99 

99 

99                    99 

99 

99                   99 

6         „ 
Grazette  not 

99 
99 

required 

18  August, 

1839 

99                   99                         99 

Gazette  ordered   for 
omitted;  dividend 
bs.bd.      .     .     . 
16  August,       1839 
23         „             „ 

99                  99                        99 

6  September,     ^ 
1  October,         „ 

^99                        99 

99                  99 

99 

bs.  lOd 
altered  to 


Name. 


Sburmur 

Prosser      

Collingbourn  .  •  .  . 
Carr 

Former  dividend  • 

Jupp 

Bailey 

Davies 

Dann 

Harris 

Fenwick  • 

Ansel  I,  further  dividend    , 

Former  dividend   • 

Harris 

Neele 

Grieve 

Gripper 

Peak 

Lawrenson  •  •  •  . 
Roberts  •  •  .  •  . 
Tatham  •  •  •  •  . 
Williams     •      •      •      •     < 

Former  dividends  . 

Coxon 

Hall , 

Former  dividends  •     , 

Riley 

Lloyd     •     •         •     •     , 

Ashe,    further    dividend, 

making  •      .      •      •     . 

Thompson 

Taylor 

Dawes  •••••, 

Tobin  • 

Davies  •••••, 
Palmer       •     •     •     •     . 

Former  dividend   . 

Eagle 

Swindell     •     •     •     •     . 

Bums 

Mears  ••••,, 

Heslop 

Hall 

Pyatt,infuil    .     •     .     . 
Weston       .     .     .      .     . 
Ray,  first  dividend 
Love    •     •     •      •     • 
Ayton  •     •     .      •     • 

Brown 

Underdown     • 
Bowdage    •     •     •      • 

Callou 

Gregory  •  .  •  • 
Rackham  •  •  •  •  < 
M'Creedie  •  •  .  • 
Pass  «  «  •  •  • 
Robinson  •  •  .  • 
Smith 

Former  dividend    • 
Bartholomew  •     •     .     . 
Prout  .....< 

Young 

Kleft 

Jackson      •      •     •     «     . 
Former  dividends  •     . 

Griffis , 

Horner       •     •     •     •     < 

Kidd , 

Rofe , 

Weston  •     •     •     < 


Amount  of 

Dividend  in  the 

Found. 


£.   «. 


0  12 
0  1 
0  16 
0     6 


d. 
8 
6 
4 
6 
0 
9 

11 
9 
6 
6 
0 
8 
4 
8 
8 

11 
2 
0 


10 
4 
6 


} 


?} 


7 
4 


0  18  3 

10  0 

0    4  9 

0     4  3 

0     1  H 

0  13  11 

0     3  10  1 

1  6  I 

0  5 

4  3 

4 

1 

2 

1 

0 


1 
4 
4 
0 
0 


2  6 

0  10 

1  11 
0  9^ 

0  12  0 

0     2  \0\A 


7i 
4 

7i 
7 

2  0 

3  6 
3     41 

0  10     1  I 
0     0     6 
0     1     1 


0 
0 
0 
0 
0 
0 
0 
0 
0 


J} 


8     7 
2     0 

2  0 

3  11 
3    7i 
5     4 


Corrected  Amount 
efDabti. 


£.  s.  d. 

631  11  6 

514  2  2 

1,002  14  0 

472  8  4 


608  4 

1,260  9 

876  12 

509  11 

las  6 

809  14 
807  18 

368  11 
5,446  16 

371  14 

328  10 
2,004  2 

440  6 

599  9 

358  11 

947  7  9 

227  17  7 

8,337  16  2 

846  14  6 
1,402 


9  2 


1,186  7 
73  14 

322  12 
2,595  15 

23T  7 
1,372  13 


1,604  11  11 

8,928  12  8 

2  7 

19  4 

7  10 

17  5 

12  2 

12  7 

1  1 

16  6 

17  3 
1  0 

18  6 


998 
2,977 

588 
7,975 

541 

961 
4,189 

702 

2,301 

27 


595  11  11 

249  12  4 
419  2  11 
507  12  8 
888  17  10 
867  7  3 
198  8  10 

280  19  0 

173  9  7 
1,043  0  0 


522  1  2 
451  15  9 

835  17  9 


2,529  14 

2,249  13 

375  8 

848  13 

51  17 
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Appendix. 

Return  from  the' 
Ck>UTt  for  Relief  of 
Tnsoirent  Debtors. 


I.  Dividends  declared — continued. 


Date  of  Gaiette  in  which  advertised. 


8  October, 

11 
15 

18 
25 


29 


1839 


5  November, 

» 

99 

19 

99 

>9 

99 

W 

99 

19 

99 

99 

8 
12 

99 
99 
99 

99 

15 
19 

99 
99 
99 

99 

26 

99 
99 

29 

99 

6  December, 

10         « 

99  99  .. 

Gazette  not  required 
10  December,  1839 

13  „  19 

20  „  „ 

Not  yet  gazetted  by  assignee 


24  December,  1839 


31 


99 
99 
99 


3  January,      1840 

•  99  99 


99 

10 


99 
99 
99 


99 
99 


Name, 


Snow 

Marriott  •  •  •  • 
Whittenbnry    . 

Former  dividend  • 
Chalk,  in  full  •  .  . 
Hellyer       .... 

Former  dividends  • 

Beattie 

Beardmore       •     • 
Hinton       •     ..     •      • 
WilletU      .     •     .     . 

Adam 

Reeve  

Jadi9,  first  dividend     • 
.Dunlop,  in  full      • 
Tregear      •      •      •      • 

Heard 

Rossiter      •     •     .      • 

Cole 

Templar,  first  dividend 

Davis 

Jones  •  .  .  •  • 
Parkinson  .      •     .     • 

Weale 

Chapman  •  .  •  • 
Drew,  in  full  .  •  . 
Hopkinson       •     •     . 

Benn 

Fawoett      .     •     •     • 

Rust 

Eves     •     .      •     •      . 

Newey 

Penney  •  •  .  • 
Bamford     •      •     •     • 

Hobbs 

Yule 

Former  dividends  . 
Harjette  .  •  •  . 
Mason 

Former  dividends  • 
Upton 

Former  dividend  • 
Leggott  .... 
Normanshaw  •  •  • 
Trimmer    .... 

Harris 

Sutton 

Former  dividends  . 
Tower 

Former  dividends  . 
Williamson       • 
Webster      .... 
Westlakc    .     .     .     . 
Smale 


Amount  of 

Dif  idMi4  in  the 

Pound. 


£.  s. 
0  2 
0  18 


1 
1 
0 

2     2 
9 


0 
1 
1 
3 
1 
0 
3  10 
0     2 


d. 

0 

0 

1} 

0 

u 

2 

2i 
9 

n 

7 
0 
0 


0  14 
0  7 
0  3 
0     3 

0  10 

1  0 
0     2 


2  6 
2  0^ 
0  9 
2  10 
4  3 
1 
1 
3 
4 
1 


i\ 


0  17     7   f 
0     1   10  \ 
0     1     0  [ 
0     0     7i 
0  10  10 
0     8  10 
3     1 


1 
0 
0 

1 

5 

1 


0 
6 
6i 


2    3 

0  11 


Corrected  Amount 
of  Debts. 


£.  s.    d. 
464  18  8 
195  0  5 

904  1  0 

1,489  11  4 

925  12  6 

640  14  10 
4 
4 
7 
2 
0 
0 
8 
2 
6' 
3 
4 
2 

6 
6 
9 
0 

11 
1 
7 

10 
4 

0 

7 

10 

1 
2 


820  4 
428  6 
408  16 
177  16 
310  17 

1,873  6 
198  6 
469  15 

1,103  18 

224  3 

338  14 

17,553  14 

181  18 

107  1 

1,373  14 
319  0 
887  5 

2,173  5 
342  13 
422  3 
788  8 

1,645  7 
149  7 


924  11 

456  5 

283  18 

1,252  15 


2,185  1  11 

1,181  18  0 

229  10  10 

92  17  0 


181  15 
306  9 
229  4 
525  3 


977  5  10 

7,135  6  2 

1,398  0     0 

467  6  11 

244  8     8 

736  8  10 
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Appendix. 
II.  Orders  made  on  Proof  of  all  Debts  satisfied,  whereby  Insolveai  beeame  entitled  to  Re*assign-  T"^  . 

ment,  or  to  have  Warrant  of  Attorney  cancelled,  or  Satisfaction  entered  on  the  Judgment.  CouS[  forSilief  of 

Insolvent  Debtors. 


Full 
Dischargei. 

Debts  as  in  Schedule, 

Date. 

Name. 

after  deducting 
Double  Entries. 

£.     *.     d. 

£.     S.     d. 

2  October,      1838      .     .     . 

Nicholas 

,      , 

99     7  10 

26 

Rose     .     . 

837  12  10 

20  November,     „ 

Levy     .      , 

1.54  10  10 

>»              n                 j» 

Murgatroyd 

.     .      . 

234  15     2 

18  December,      „ 

Jones    . 

234     7     0 

12  January,     1639 

Whittenbun 

^     .      .     .     , 

250  10     8 

14 

Pellowe       .' 

247     3     0 

19  February,       „ 

Rabbeth      . 

1,424  15     0 

6  March,           „ 

Prichard     • 

762  14     1 

"         >i             j> 

Bloxam 

, 

85     0     0 

15  April              „ 

Wills     .      . 

657     0     0 

6  May 

Simpson     . 

288     8  10 

"                 »                         M                 • 

Dutton 

731     2     5 

12  June,              „ 

Holland      . 

248     4     0 

*9                    >9                          99 

Cummeroir 

1,529     5     3 

9  July, 

Pentecost  . 

130    9     2 

29 

Mitchell     . 

30     6  11 

5  October,         „ 

Belsey  .      . 

234    8    0 

'                   „                          99 

Lawrence    . 

308  10  10 

10 

Pilkington  . 

1,346    8     6 

11 

Shaw    .      . 

732  11     6 

6  November,      „ 

Shenton 

568  12    8 

15 

Marcon 

« 

263     8     9 

30         „             „         , 

Lister   • 

475  16     0 

December,     „ 

Hetherington   •     . 

711  15     8 

N.B.  Many  cases  are  under  audit,  having  assets  from 
variety  of  dividends  will  arise^  from  Ad.  to  20^. 


5/.  to  1,0002.,  and  in  which  all 


The  number  of  cases  in  which  a  dividend  in  this  court  has  been  prevented  by  bankruptcy 
withdrawing  the  funds  realized,  has  decreased  since  the  1st  and  2d  Victoria,  c.  110,  took 
effect.     The  only  petitions  filed  since  that  time,  to  which  this  incident  belongs,  are — 

£.  s.  d. 
Potts,  petition,  11th  of  October,  1839,  sum  26  16  6 
Potts        „        10th    December,    1839,     „    98    4     6 

EXPENSE  ATTENDING  THE  DISCHARGE  OF  AN  INSOLVENT. 

In  a  very  trifling  case,  such  as  where  there  is  only  one  creditor  and  little  matter  of  account, 
the  attorney's  bill  of  costs,  including  the  fees  paid  to  the  clerks  of  this  court.,  to  the  broker,  and 
to  the  messengers,  might  be  taxed  at  five  guineas — ^this  would  be  a  minimum  of  taxed  costs. 
It  is  believed,  however,  that  in  many  cases  the  attorney  contracts  for  that  sum,  or  for  a  less 
sum.  More  than  6/.  cannot  be  charged  without  delivery  of  a  taxed  bill ;  and  bills  are  not 
taxed  in  quite  one-fourth  of  the  cases  in  which  schedules  are  filed.  The  expense  rises  according 
to  the  number  of  debtors  and  creditors  whose  names,  &c.  are  written  into  the  schedule,  and 
according  to  the  quantity  of  other  matter  concerning  property  and  the  account  thereof;  also 
according  to  the  number  of  notices,  which  depends  on  the  number  of  creditors  of  5/.  and 
upwards. 

The  ORDINARY  EXPENSE  OF  ADMINISTERING  AN  INSOLVENT'S  EFFECTS. 

Copies  of  Assignees*  accounts.  Provisional -and  other,  from  1st  of  October,  1838. 
Assets  in  each  case  since  1st  of  October,  1838. 

The  first  of  these  questions  does  not  admit  of  being  answered  by  naming  any  amount  of 
pounds,  shillings,  and  pence.  The  degrees  of  expense  are  endless,  from  the  case  in  which 
a  commissioner  may  have  ordered  a  fund  to  be  distributed  without  charge,  to  the  case  in 
which  there  are  long  solicitors'  bills  in  equity  suits  and  other  litigation.  The  ordinary 
expense  of  administering  by  an  assignee  is  little  more  than  the  amount  of  his  solicitor's  bill. 
The  ordinary  expense  of  administering  by  the  provisional  assignee  is  3^.,  and  Is.  6d.  for  two 
Gazette  advertisements,  some  postage  of  letters,  and  such  allowance,  not  exceeding  five  per 
cent,  (hitherto  on  average  under  two),  as  a  commissioner  may  direct  in  each  case. 

Instances  of  Estate  distributed  without  expense. 
1.— R.  P.     Heard  6th  of  December,  1836. 

The  insolvent,  a  market-gardener  near  London,  was  in  custody  on  mesne  process 
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for  a-year  and  a-halfs  rent :  he  owed  three  other  debts,  total  44/.  \Qs.  lOd..  He  was 
entitled  to  an  annuity  of  49/.  0^.  (id,,  which  had  been  purchased  for  him  of  the 
European  Company  by  the  executors  of  his  father's  will  in  their  own  names,  and 
which  they  directed  to  be  paid  to  his  receipt ;  he  imagined  that,  as  this  was  not  in  his 
own  name,  it  would  not  pass  to  his  creditors.  The  landlord  attended  in  person  at  the 
hearing,  chiefly  as  seeking  possession  of  premises  for  which  he  could  get  no  rent. 

The  commissioner  explained  matters  to  both  parties,  and  required  the  insolvent  to 
sign  a  proper  letter  to  his  trustees,  resident  in  Shropshire,  which  the  provisional 
assignee  sent  to  them  with  official  vouchers  of  the  proceedings ;  insolvent  also  ga?e 
his  receipt  to  be  presented  for  the  ensuing  half-year's  payment,  which  would  be  due 
in  a  few  days.  He  was  discharged  on  the  10th  of  December,  and  before  the  end  of 
the  month  the  creditors  received  10^.  in  the  pound ;  and  in  some  months  more  die 
account  in  the  provisional  assignee's  books  stood  thus : — 

Received 


£.    *.    d. 

£.   *.    d. 

24  10    0 

Paid  debts  in  full     .      . 

44  10  10 

24    9    0 

Paid  costs  of  opposition  . 

2    2    0 

Paid  surplus  to  insolvent 

2    7    8 

The  creditors  had  no  expense.  The  insolvent's  estate  was  spared  the  expenseof 
entering  up  judgment  on  the  warrant  of  attorney,  usually  done  where  there  arc  fimd^ 
and  on  receipt  of  the  second  sum,  the  warrant  of  attorney  was  cancelled.  The  officer 
of  the  court  had  some  little  trouble  in  correspondence  with  the  trustees  and  com- 
munication  with  the  insurance  office :  there  was  then  no  power  to  charge  for  admims- 
tering.  But  such  assistance,  to  serve  a  good  purpose,  the  provisional  assignee  and  the 
clerks  have  always  been  glad  to  afford. 

2.— J.  A.    Heard  on  Circuit,  16th  of  July,  1838. 

Insolvent,  formerly  shopkeeper,  latterly  gentleman's  servant,  was  in  custody  in 
execution:  total  debts,  owing  to  four  persons  for  goods,  29/.  17t.  lOi.,  no  property 
stated  in  schedule.  Opposing  creditors  showed  the  insolvent's  enjoyment  of  rents,  and 
imputed  the  ownership  of  a  cottage,  the  value  of  which  was  clearly  beyond  the  debtsw 
This  was  proved  to  the  satisfaction  of  the  commissioner  by  many  witneases,  the 
insolvent  calling  evidence  on  the  other  side.  The  commissioner  on  the  spot  assessed 
the  costs  of  opposition  at  7L  2#.  2cl.9  making  with  the  debts  37i*9  and  pronounced  Ihe 
discharge  conditional  on  that  sum  being  paid  into  court.  On  the  20th  of  August  it 
WBS  paid,  and  the  gaoler's  warrant  issued,  and  the  money  was  afterwards  taken  out 
by  those  to  whom  it  belonged,  without  any  expense  of  administering;  probably  this 
course  was  better  than  a  chancery  suit,  or  an  ejectment,  or  a  sale  by  auction  without 
title  deeds. 

Instances  of  expense  of  Administration  by  Provisional  Assignee. 

1.— B.  E.     Heard  in  the  country,  23d  July,  1838. 

No  creditor  opposed.  Subsequently  to  the  petition,  the  insolvent's  brother,  who 
was  undoubtedly  the  largest  creditor,  took  all  the  property,  or  rather  it  was  taken  by 
others,  as  on  his  behalf,  under  a  bill  of  sale  which  had  been  dormant  for  five  years. 
The  commissioner  pronounced  a  discharge  conditional,  on  the  value,  169/.,  being  paid 
into  court  This  was  done,  and  the  warrant  issued  to  gaoler  on  the  1st  of  Sept^nber. 
The  total  expense  of  administering  (besides  the  1/.  15^.  costs  of  entering  up  judg- 
ment) was  4{.  3#.  4ff. ;  the  residue,  163/.  1^.  lOcL,  gave  a  dividend  of  5«.  2d.  whoi 
the  debts  had  been  corrected  and  ascertained  at  63U  6#.  Id. 

2.— W.  H.     Heard  in  London,  10th  and  23d  of  July,  1839. 

No  creditor  appeared.  The  resist  of  the  commis«oner's  inquiry  was  the  paynent 
of  50/.  into  conrt,  and  the  insertion  of  the  party,  to  wtuun  it  had  been  paid,  in  the 
list  of  creditors.  Other  sums  owing  to  the  estate  were  obtained,  making  assets^  which 
came  to  provisional  assignee,  deducting  costs  of  judgment,  83Z.  6f.  7d.\  expense  of 
administering,  2/.  7«.  Id. ;  the  balance,  80/.  19«.  6i/. ;  gave  dividend  of  3s.  Id.  in  the 
pound  on  525/.  St.  6(/.,  the  amount  of  debts  cu  ascertained  by  the  commissioner. 

Instance  of  expense  of  Administration  by  Creditor  Assignee*. 

R.  G.     Heard  on  Circuit,  in  the  Autumn  of  1836. 

He  was  opposed,  having  just  at  the  time  of  arrest  assigned  book  debts  and  given 
warrant  of  attorney  to  one  creditor;  the  preference  being  abandoned  he  was  dis- 
charged. The  assignee  received  67/.  17t,  from  the  sheriff,  and  got  in  from  67  debtors 
the  gross  sum  of  A/.  5^.  9(<. ;  solicitor's  costs,  including  costs  of  opposition  taxed, 
were  17/.  9^.  8c/.;  payments  and  expenses  allowed  to  asagnee  on  audit,  12/.  7s.\ 
balance^  112/.  6t.  Icf. ;  dividend  then  ordered  of  2#.  lie/,  in  the  pound,  the  debts 
being  ascertained  at  731/.  14t.  9(/. 

Instance  of  expense  of  Administration  by  Creditor  Assignee  acting  widiout  Attomey, 

E.  V.  and  H.  B.     Heard  in  London,  were  discharged  12th  of  July,  1838. 

The  assignee  received  62/.  19t.  6«(.  balance,  whidi,  after  rent,  taxes,  and  expense 
the  sheriff  had  paid  to  another  creditor  who  had  levied  in  pursuance  of  a  warrant  of 
attorney,  but  abandoned  his  advantage.  He  also  got  in  26/.  lOt.  Scl.  from  five 
debtors  to  the  estate;  he  was  allowed  on  audit,  '3/.  12^.  6d.  for  expense  of  adminis- 
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tering^    leaving  balance,   86/.  3^.  9d.  ;    and  2^.    10^.    dividend  was  ordered  on         Appendo. 
595/.  lis.  lid.,  the  ascertained  amount  of  debts.  

The  above  are  ordinary  instances ;  but  assignees'  accounts  necessarily  exhibit  the  widest  Qo^ri  for  Relief  of 
variety  as  to  expense :  from  cases,  in  which  nothing  has  been  obtained,  and  the  assignee  is  a  Insolvent  Debtors. 
loBer  by  the  8$.  6d.  paid  for  his  title  and  the  advertisement  of  it,  to  those  in  which  larse 
funds  have  been  obtained  with  diflSculty  and  much  cost.  To  exhibit  intelligible  copies  of  adl 
accounts  as  corrected,  which  have  been  filed  and  examined  in  14  months,  would  be  a  work  of 
too  much  time  and  labour,  calling  officers  away  from  their  necessary  duties,  with  great 
impediment  to  business ;  so  also  with  regard  to  an  account  of  assets,  on  which  it  may  be 
observed,  that  a  similar  return  was  made  to  the  Common  Law  Commissioners,  in  1831, 
which  occupied  extra  hands  for  some  months,  at  a  season  when  business  is  most  slack;  but  it 
is  submitted  that  that  return  was  not  found  to  be  of  practical  importance  to  justify  the  inter- 
ruption of  business,  which  would  now  be  caused  by  a  similar  effort. 

A  few  copies  of  accounts,  both  of  provisional  assignee  and  other  assignees,  are  subjoined ; 
being  instances  of  no  funds^  small  funds,  and  large  funds ;  also,  of  small  costs  and  heavy 
costs ;   some  necessary  explanations  will  be  added. 

Instances  of  Assignee's  Accounts  (omitting  surplusage). 

1.  Where  no  Funds. 

1.  In  the  matter  of  T.  B.,  sworn  and  filed  17th  of  July,  1839. 
Dr. 

I  have  received  no  money,  nor  have  I 
had  to  do  with  any  property  con- 
nected with  ^he  insolvent  since  my 
appointment  of  assignee. 

Balaoce  due  to  me 0  15    6 

*  At  this  time  3s.  was  paid  through  this  office  to  the  Gazette  office  for  advertising  assignee ;  it  is 

2.  In  the  matter  of  J.  Mc  K.,  sworn  and  filed  28th  of  October,  1839. 


£. 


Cr. 

Paid  on  taking  out  my  assignment*    . 
Paid  sundries  connected  with  this  es- 
tate     


£.  t. 

0  10 


d. 
6 


.050 
£0  15     6 


Dr. 


NM. 


Cr. 

I  am  liable  to  pay  Mr.  T.,  of  ,  my 

attorney,  the  sum  of  7L  I7s.  6d.y  being  the 
amount  of  his  bill,  as  taxed. 


3.  In  the  matter  of  D.  E.  W.,  sworn  and  filed  19th  of  December,  l839. 


Dr. 


Reeeiv«d  nothing. 


Cr. 

£.   s.  d. 
Assignment  from  provisional  assignee   0     7     6 

This  form ...002 

Paid  searching 0     10 

^88 


2.  Where  some  Funds. 
1.  In  the  matter  of  W.  T.,  sworn  and  filed  9th  of  April,  1889. 


Dr. 

£.    s.    d. 
To  amount  of  caih  received  of  the 
trustees  of  the  late  J.  T.  , 

being  one  quarter  share  of  residue 
dne  to  insolvent,  under  will  of  said 
J.  T.,  deceased 1»    6    d 


Cr. 

£.    s.    d. 
Paid  Mr.  T.  P.  his  costs,  as  by  allo- 
catur          13  16    9 

Self  expenses  of  joomiet  and  petty 

dkbiirsemeots       ..«..•        830 
Balanca 123    6    9 


£139    6     0 


Disallowed,  1^.  Ot.  6d.    Balance,  124/.  7^.  3d. 

DebU  ascertained,  353/.  Us.  3d.    Dividend  ordered,  6$.  lOd. 

2.  Ie  the  matter  of  B.  C.  S.,  sworn  and  filed  2d  of  July,  1839. 


5th  Account. 


Dr. 


£.    s.     d. 
Balance  in  hand  as  per  account,  filed 
6th  February,  1888    •     .      .      •    230  11     1 


Cr. 

£.    s.   d. 
By  three  first  dividends  on  amount 
now  added  to  debt  of  No.  1,  at 

9*.  lOA  per  £ 18  15     3 

Fourth    dividend,    at    4*.   5d.    on 

950/.  12^.  Ad 209  18    6 

Balance 1  17     4 
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Balance  retained  on  declaring  4th 
dividend 

Cash  received  of  E.  I.  Company,  on 
insolvent's  hall-pay,  less  receipt 
stamijs : — 


d.  1 


1  17     4 


To  31 8t  March,  1838 
To  dOth  April,  1888 
To  3l8t  July,  1838  • 
To  dlst  October,  1838 
To  31st  January,  1839 


89 
13 
39 
39 
39 


s. 
19 
2 
19 
19 
19 


d. 
0 
6 
0 
0 
0 


172  18    6 


£.  s.  d. 
By  four  first  dividends,  at  14^.  Sd. 

in  the  pound,  on  increase  of  four 

debts 10     3  3 

Costs  since  former  account,  taxed    .        4  10  0 

Balance  for  5th  dividend       .      •      •    202  16  1 


To  30th  April,  1839       .     • 
By  overpaid  A.  B.  on  former 

dend 

By  overpaid  C.  D.  on  ditto  . 


divi' 


39  19 

% 

1  5 

o! 

1  9 

6 

£217  9 

4  '; 

Dividend  declared  of  4#.  3d,  on  963/.  2s,  Id,  debts,  as  corrected. 
3.  Where  Extraordinary  Expense  incurred. 

In  the  matter  of  W.  C,  adjudicated  20th  of  July,  1838,  in  London;  accounts  filed  10th  of 
January  1839,  and  30th  of  October,  1839. 


Paid  into  court  on  the  final  hearing 
of  the  case 

Paid  into  court  by  a  creditor,  to  whom 
it  was  sent  by  insolvent  as  a  com- 
position of  5«.  in  the  pound,  but 
not  so  accepted 

Got  in  from  debtors  ... 

Recovered  from  a  relation  of  insol- 
vent, in  action  by  assignee     • 


£. 


d. 


200     0     0 


25 

44 


•      60    0     0 
£329     2     r 


£. 

Costs  of  opposition    •     •      .      .      •  18 

Entering  up  judgment    •     •      •      •  1 

CosU  taxed 21 

Ditto 0 

Ditto 41 

Ditto 5 

Ditto 0 

Balance 239 


t. 

d. 

18 

0 

15 

0 

11 

11 

9 

11 

4 

6 

11 

5 

6 

10 

4 

6 

£329     2     1 


The  insolvent  was  opposed  by  creditors  from  Exeter,  Birmingham,  and  London ;  the  case 
was  three  times  before  the  court;  a  relation  of  insolvent  bad,  after  the  arrest,  distrained  for  10 
years'  rent  and  taken  an  assignment  of  property ;  he  had  also  an  assignment  of  book  debts, 
as  satisfaction  of  another  claim.  The  discharge  was  pronounced  on  200/.  bemg  paid  into 
court ;  and  afterwards  there  was  an  inquiry  into  this  relation's  debt  before  a  commissioner  on 
Circuit,  when  he  was  found  to  be  a  creditor  of  insolvent  for  586/.,  but  to  have  still  in  his 
possession  property  value  102/.  belonging  to  the  estate,  and  he  was  to  receive  no  dividend 
till  this  sum  was  paid  in ;  he  has  since  requested  to  be  excused  from  paying  it,  oSering^to 
forego  his  dividend.  In  the  schedule  he  was  stated  a  creditor  for  2,2587.  3«.  id.  The 
assignee's  solicitor  went  from  London  to  Exeter  to  investigate  these  matters  before  the  com- 
missioner on  circuit,  a  business  which  required  no  aid  of  counsel.  Another  relation  of  the 
insolvent,  who  stood  in  the  schedule  as  creditor  for  600/.,  was,  on  the  same  inquiry,  found  to 
be  no  creditor ;  the  assignee  sued  him  as  debtor  and  recovered  60/.  The  schedule  stated 
debts  3,765/.  9«.  8J^.,  and  no  property  beyond  a  few  debts  to  meet  them.  The  debts  of 
creditors  now  are  ascertained  at  about  510/.,  and  the  dividend,  which  waits  only  the  finding 
the  precise  amount  of  four  of  the  debts,  will  be  about  9«.  in  the  pound.  This  sort  of  case  was 
not  to  be  successftiUy  pursued  without  expense,  nor  without  a  creditor  assignee :  on  the 
arrest,  a  circular  went  to  the  creditors,  stating  the  landlord's  distress  for  800/.,  the  assi^- 
ments,  &c.,  and  oflferiug  59.  in  the  pound,  adding,  "  should  any  dissent,  W.  C.  must  seek  his 
discharge  under  the  Insolvent  Act,  and  in  that  case  the  creditors  will  be  total  losers." 


Instances  of  Provisional  Assignee's  Ledger  Accounts. 


l._T.  W. 


Paid  info  court  at  hearing,  and  re< 
mitted  by  circuit  clerk 

Balance  of  110/.,  the  payment  where- 
of was  the  condition  of  discharge 


£. 

«. 

d. 

80 

7 

0 

!  29 

13 

e 

£110 

0 

0 

Entering  up  judgment    •     •     • 
Costs  of  opposition  to  creditor  • 
Paid  postages  and  Gazetting 
Provisional  assignee  administering 
Dividend  5^ .  3d.  on  36S/.  9j.,  being 
ascertained  amount  (^  debts 


£.  .. 

d. 

1  15 

0 

8  11 

6 

0  7 

S 

2  11 

1 

96  15 

1 

£110  0 

0 

N.B.  In  this  case  preferences  were  complained  of  and  proved,  and  the  case  was  redeemed 
by  paying  110/.  for  the  general  creditors. 
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£.     t.  d. 
166    2    8 


£168    2    8 


£.  s.    d.  ' — 

1  15    0  RetamfVoinfh« 
Court  for  ReKef  of 


Enteriog  up  jadgment  •     .     •     • 

Gaeette,  3^. ;  ditto^  1$.  6d. ;  letters  ,     ,      .  -.  v. 

paid,  2^.  lOd.  .     .     ....        07     4  Insolvent  Debtors. 

Dividendof  10^.10(2.  on  806/.  9«.dc{.  166    0    0 


£168    2    8 


In  this  case  no  allowance  could  be  made  to  provisional  assignee^  under  45th  section^  as  he 
did  not  represent  the  estate ;  the  assignee  had  consented  to  pay  in  the  money  which  he  had 
forgotten  to  divide,  and  was  thereupon  excused  from  interest  under  the  20  per  c^t.  clause. 

Abstract  of  Provisional  Assignee's  Account^  where  Extraordinary  Expense  incurred. 
T.  S.  C. 


Keceived  at  different  times  under 
order  of  Court  of  Chancery, 
dividends  from  a  bankrupt's 
estate 

Received  out  of  Court  of  Chancery 
in  a  suit  wherein  provisional 
assignee  was  plaintiff  •     •     . 


£. 


2,524  15  10 


20,958    9    3 


:£23,483     5     1 


£. 

*. 

d. 

Costs  of  entering  judgment  • 

2 

0 

0 

Paid  in  discharge  of  certain  debts, 

chiefly  annuities   charged    on 

land,  with  costs  in  many  cases 

19,844 

13 

6 

N.B.  Insolvent  showed  re- 

leases   of  most    of    the 

smaller  debts. 

Costs  to   provisional  assignee's 

solicitor 

146 

2 

8 

Ditto. 

61 

8 

4 

Ditto 

425 

0 

0 

Ditto 

509 

13 

2 

Costs  to  solicitor  of  assignees  of 

second  insolvency       •     .     • 

377 

0 

10 

Balance  to  be  paid  to  assignees 

in  second  insolvency,  when  the 

suits  in  which  provisional  as- 

signee is  a  party  are  ended    . 

2,117 

6 

7 

^23,483 

5 

1 

In  this  case  a  creditor  (or  barrister)  was  named  assignee  by  the  commissioner  at  tlie 
hearing ;  he  did  not  accept  the  oflSce,  and  soon  after  died ;  there  were  many  large  creditors, 
grantees  of  annuities  charged  on  real  estate  of  the  insolvent,  and  suits  between  them  for 
priority  were  already  existing  in  equity :  the  provisional  assignee  was  necessarily  made  a 
party  in  those  suits ;  he  was  afterwards  made  a  defendant  in  a  suit  concerning  other  property, 
out  of  which  the  chief  fund  eventually  came,  and  the  interest  in  which  was,  at  the  time  of 
insolvency,  a  contingent  reversion  of  the  insolvent's  wife,  and  had  not  appeared  in  the 
schedule.  Other  Chancery  suits  arose,  connected  with  this  latter  property,  in  which  the 
provisional  assimiee  was  also  a  party.  Afterwards,  by  order  of  this  court,  the  provisional 
assignee  himself  filed  a  bill,  and  out  of  this  suit  the  fund  came  into  this  court.  In  the  suit 
concerning  insolvent's  property,  the  first  annuitants  have  taken,  pursuant  to  an  order  of 
chancery,  19,171/.  15^.  lOd.  out  of  that  court,  receiving  from  the  next  incumbrancer 
1,621/.  13*.  7d.  in  fiill  discharge  of  their  claims;  the  latter  party  took  the  estate,  agreeing 
also  for  a  specified  sum  out  of  this  court  as  satisfisu^ion.  The  provisional  assignee,  as  well 
as  all  the  annuitants,  had  to  join  in  making  his  title :  the  costs  m  Chancery,  counseFs  fees, 
and  conveyancing  business,  and  various  arrangements  from  time  to  time,  brought  forward  on 
part  of  the  insolvent  and  those  who  had  interests  in  the  same  property,  chiefly  cause  the  above 
expenses.  And,  inasmuch  as  there  appeared  in  an  early  stage  a  prospect  of  a  surplus,  the 
creditors,  under  a  second  insolvency,  became  a  party  interested  and  entitled  to  interfere  in  all 
the  proceedings ;  they  have  also  got  rid  of  certain  intermediate  charges  made  by  insolvent 
after  his  first  insolvency. — N.B.  No  charge  for  administering  by  provisional  assignee. 


The  information  which  follows  on  these  subjects  is  such  as  is  believed  to  be  desired, 
containing  explanations  touching  Administration  of  Effects  by  the  Provisional 
Assignees  and  by  other  Assignees. 

Until  the  Ist  of  October,  1838,  the  court  could  not  appoint  any  other  than  a  creditor  to  be 
assignee ;  and  although  a  commissioner  would  sometimes  assume  authority  in  a  peculiar  case, 
for  the  protection  of  one  or  both  parties,  the  court  could  not  adopt  the  practice  of  administering 
estates  through  the  provisional  assignee,  as  a  public  officer,  because  the  enactments  con- 
cerning dividend  and  proof  of  debts  in  terms  applied  only  to  sub-assignees,  and  power  was 
wanting  to  remunerate  for  duties  not  contemplated  by  the  statute. 

Nevertheless,  it  was  always  to  be  wished  that  in  many  cases  matters  should  have  been 
wound  up  without  any  sub-assignee  at  all.  Property  in  recoverable  debts  has,  in  most 
instances,  ceased  to  exist  at  the  time  of  imprisonment ;  a  large  portion  of  cases  have  not 
these  rights  to  be  enforced.  The  ordinary  case  of  present  administrable  property,  is  that 
where  the  provisional  assi^ee  has  taken  possession  and  sold  immediately  on  the  petition 
being  filed  ;  or  where,  on  discovery  of  some  crooked  proceedings  prior  to  or  concurrent  with 
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APPENDIX  to  FIRST  REPORT  0/  COMMISSIONERS 


Appiodtx* 

Retom  from  the 
Court  for  Relief  of 
IniolTent  Debtors. 


(he  crisis  of  insolvency^  a  sum  approved  by  the  court  on  bearing  is  paid  in  as  the  conditbn  of 
a  prompt  discharge. 

Where  such  sum  or  sums  are  the  entire  assets,  the  subsequent  appointment  of  an  asagnee 
is  a  mere  incumbrance  to  the  estate.  To  hand  over  such  sum  to  him,  for  the  purpose  of  dis- 
tribution, has  been  to  transfer  it  from  safe  custody  to  unsafe  custody;  to  subject  it  to 
diminution  by  legal  expense,  which  he  would  probably  incur  in  useless  formalities,  some  of 
which  used  to  be  enjoined  by  the  statute,  and  so  to  reauce  a  fair  dividend  to  a  poor  one,  or  a 
small  dividend  to  none  at  all :  it  was,  moreover,  accompanied  with  the  risk  of  a  total  loss  from 
the  negUgence  or  misconduct  of  such  superfluous  functionary. 

While  the  law  pronounced  that  creditors  only  could  be  assignees,  it  was  not  easy  to  refuse 
to  appoint ;  and  if  there  was  a  fund,  though  too  small  to  give  expectation  of  a  dividend,  there 
would  be  competition  for  the  oflBce,  in  order  to  take  out  that  fund — such  competition  being 
often  that  of  the  attomies  rather  than  of  their  clients ;  and  it  has  frequently  happened  that  a 
creditor  assignee,  whom  the  court  did  not  approve,  has  been  appointed  because  no  creditor  who 
was  approved  would  accept  the  office. 

Now,  since  the  1st  of  October,  1838,  the  importunities  of  A  and  B  and  C  to  be  assignee,  for 
the  mere  purpose  of  distributing  monies  already  brought  in,  may  be  resisted,  or  Uie  right 
application  of  the  existing  fund,  through  the  provisional  assignee,  may  be  insisted  on  as  a 
condition,  on  allowing  to  others  the  oflice  of  searching  for  further  assets. 

The  having  the  power  so  to  distribute  is  an  advantage  sometimes  on  one  ground,  sometimes 
on  another,  sm  may  be  shown  by  a  few  instances. 

1.  The  advantage  is  felt  in  very  small  Cftsed. 

1.— W.  H.     Heard  on  Qrcuit,  November,  1838. 

£.    *.    d. 
.     35     0    0 


Paid  into  court  at  the  hearing 


^5     0     0 


Pftid  entering  up  judgment.  •  • 
Ptud  advertisements  in  Gazettes  *  • 
P^d  provisional  assignee  under  sec. 

45,  writing  circulars,  &c.  •  • 
Dividend  3^.  In  the  pound  on  219/. 

7s,  6d 


£. 

«. 

d. 

1 

15 

0 

0 

5 

6 

0 

1 

4i 

32 

18 

H 

£35     0 

0 

£.    *. 
1  15 

[ 

d. 
0 

0  16 

^       0     9 

10  18 

3 
1 
5 

2. — C.  L.     Heard  on  Circuit,  November,  1838. 

£.    *.   d. 
Paid  into  court  on  hearing    •      ,     .     13  18  10      Paid  entering  up  judgment  •     .     _ 

Paid  advertisements  in  Gasette  and 

country  newspapers 
Provisional  assignee;  administering 
Dividend,  It.  6d  on  145/.  12#.  7d, 

N.B.  There  are  cases  of  dividend  where  the  total  assets  have  been  as  small  as  8/. 
It  is  clear  that  such  sums  can  give  no  fruit  to  creditors  by  any  other  sort  of  adminis- 
tration than  that  of  the  provisioned  assignee. 

3.— C.  R.     Was  discharged  on  Circuit  on  27th  of  July  last. 

Total  debts  24/.  I2s.  2d.  Insolvent  is  entitled  for  his  life  to  an  annuity  of  71.  lOs., 
payable  yearly,  under  a  Will.  Creditor  appeared,  but  the  commissioner  requested  the 
provisional  assignee  to  administer,  adding  that  it  should  be  done  without  charge :  such 
an  estate  cannot  afford  any  expense ;  it  will,  if  the  party  lives,  in  three  years  and  a-half 
be  wound  up  without  any :  here  the  assets,  though  very  small  in  amount,  would  be  ca- 
pable of  much  expense  in  management. 

2.  The  advantage  is  felt  in  all  simple  Cases^  by  the  saving  of  expense. 
As  for  instance, 
W.  C.    Was  discharged  on  Circuit  on  25th  of  July,  1839. 

£65.  was  paid  into  court  by  insolvent.  The  provisional  assignee  got  in  by  an  agent 
the  good  debts,  by  which  9/.  8^.  3d.  was  remitted  after  deducting  commission.  Tnere 
was  a  considerable  sifting  of  debts ;  and  no  sub-assignee  being  appointed,  a  dividend  of 
5s.  7^d.  was  made,  the  expense  of  administering  being  2/.  9^.  3^.,  including  postages 
and  advertisements. 

3.  The  advantage  is  felt  that  on  rescuing  assets  from  one  danger,  the  law  does  not 

compel  them  to  incur  another. 

In  the  matter  of  S.  F.  R.     In  last  spring  the  assignee,  who  had,  on  audit,  been 
'  found  to  have  138/.  13*.  lOd.  in  band,  and  was  known  to  have  subsequently  received 

66/.,  but  who  had  not  made  dividend  as  directed,  was  summarily  removed  from  being 
assignee,  and  ordered  to  pay  the  money  into  court ;  order  dated  14th  March ;  the 
money  not  being  paid,  on  28th  March  there  was  a  rule  nisi  for  attachment,  which  was 
served  with  difficulty ;  and  on  the  6th  April,  when  the  rule  would  ha^ve  be«i  absolute 
and  warrant  issued,  the  204/.  ISs.  lOd.  was  paid  into  court 

The  commissioner  did  not  risk  the  sum  again  by  naming  another  creditor  assignee, 
but  appointed  the  provisional  assignee  again,  and  a  dividend  was  declared. 
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4.  The  advantage  is  felt,  when  creditors  have  proved  themselves  inactive,  of  a        Appendix. 

public  oflicer  being  able  to  work  for  them,  instead  of  again  inviting  them  to  j^tum  from  the 
work  for  themselves.  Court  for  Relief  of 

Insolvent  Debtors* 
T.  T.    Was  discharged  in  London,  3d  March,  1837. 

There  were  no  apparent  assets,  but  he  was  not  opposed,  and  there  was  no  sub- 
assignee;  in  September,  1839,  the  provisional  assignee's  agent  for  collecting  debts 
heard  of  a  police  case  of  assault  by  an  insolvent  on  a  banker,  for  not  paying  him  a 
balance  which  stood  to  his  account  at  the  time  of  the  insolvency;  he  ascertained  the 
case,  procured  the  necessary  authority  for  receiving  the  money,  and  deducting  his  per 
centage  paid  105/.  11^.  6d.  into  court.  Costs  of  judgment  made  this  I03Z.  16^.  6d,, 
case  was  advertised,  and  creditors  were  summoned;  debts  ascertained  at  229/.  4*.  6d. 
costs  of  administering  2/.  11^.  3d.,  dividend  8*.  lOrf. 

T.  J.     Was  heard  on  Circuit  on  5th  of  July,  1838. 

No  creditor  took  the  trouble  to  appear.  Schedule  stated  no  assets;  the  com- 
missioner^ af^er  much  inquiry,  adjudicated  a  discharge  conditionally,  on  satisfying 
him  by  aflSdavits  of  the  truth  of  certain  matters,  (which  he  had  the  amplest  reason  to 
disbelieve  on  the  evidence  adduced),  or  on  possession  being  given  of  a  certain  house 
with  a  certain  deed  cancelled ;  failing  this,  tiie  case  stood  adjourned  for  judgment. 

The  day  after  the  commissioner  had  proceeded  from  the  circuit  town,  a  parcel  with 
some  document  was  forwarded  to  the  circuit  clerk,  and  a  written  undertaking,  by  the 
insolvent's  friend,  to  whom  he  had  made  over  the  property,  to  convey  to  an  assignee. 

This  was  something,  but  not  quite  enough,  which  being  notified,  a  sum  of  50/.  was  soon 

paid  into  court,  being  nearly  the  fair  value  of  the  property ;  thereupon  the  commissioner 

issued  his  warrant  of  discharge ;  and  when  the  new  Act  took  effect  in  October,  the 

•  provisional  assignee  made  a  dividend  of  9.?,  4d.  in  the  pound ;  his  whole  expense  of 

administering,  including  advertisements  and  letters,  being  1/.  19s.  4c/, 

5.  The  advantage  is  felt,  where  two  sums  are  made  useful,  instead  of  one  being 

spent  in  looking  for  the  other. 

J.  C.     Was  discharged  on  Circuit  in  summer,  1838. 

£96.  10^.  lid.  was  then  in  court,  the  produce  of  a  sale  by  authority  of  the  pro- 
visional assignee ;  the  only  farther  assets,  which  any  party  could  suggest  as  probable, 
were  in  a  debt  owing  by  a  gentleman,  stated  at  97/.,  but  as  being  in  part  disputed ; 
there  were  competitors  for  the  assigneeship,  but  the  commissioner  abstained  from 
appointing  then,  in  fear  that  the  one  sum  would  be  spent  in  litigating  the  other ;  the 
provisional  assignee  was  instructed  to  communicate  with  the  gentleman  who  owed  the 
.  money ;  his  particulars  and  the  insolvent's  particulars  were  given,  and  after  investiga- 
tion, 76/.  12».  5c/.  was  paid  in,  and  receipt  given  for  that  amount,  not  precluding 
further  claim ;  it  seemed  to  be  the  right  balance;  however  the  commissioners  had  not 
jurisdiction  to  decide  that ;  the  creditors  were  summoned,  the  debts  ascertained  at 
1,002/.  14^.  and  a  dividend  of  3 J.  4rf.  declared,  the  expense  of  administering  being 
4/.  1^.  including  two  Gazettes  and  advertisements  at  Bristol  and  Cheltenham. 

6.  The  advantage  is  felt,  when  the  same  interposition  of  authority  gives  to  creditors 

the   chance  of  prompt  payment,   and  promotes  the  future  interest  of  the 
debtor. 

W.  W.     Was  discharged  on  Circuit  on  last  December. 

His  whole  debts,  all  of  which  he  ought  to  have  avoided,  do  not  exceed  1 10/. 
Though  more  creditors  than  one  have  been  diligent  in  suing,  none  were  heard  of  at 
the  hearing. 

The  insolvent  is  entitled  to  an  annuity  of  80/.  pavable  by  his  son,  and  to  a  small 
annuitv  of  13/.  15^.  payable  from  another  quarter.  JThe  Comnvs^ioner  made  order 
prohibiting  the  sale  of  these  annuities,  and  directed  communications  to  be  made  to 
those  by  whom  they  are  payable,  that  if  they  are  duly  paid  into  court  so  long  as 
requisite,  that  prohibition  shall  continue,  and  no  sub-assignee  shall  be  appointed.  If 
certain  parties  have,  as  is  fully  expected,  the  good  sense  to  act  as  at  present  they  have 
undertaken  to  do,  the  fruits  of  one  year  and  a  small  fraction  will  discharge  this  case, 
almost  without  cost ;  both  debtor  and  creditors  are  safe,  each  against  mischief  from 
the  other. 

If  by  reason  of  the  seeming  inactivity  of  creditors,  this  case  had  been  left  to  shift  for 
itself,  they  by  their  attomies  would,  perhaps,  before  May  (when  the  first  instalment 
will  be  due)  apply  for  appointment  of  assignee,  and  propose  to  make  sale  of  the 
annuity.  The  insolvent  would  resist  that,  and  perhaps  endeavour  to  get  the  money 
paid  to  himself;  and  even  if  the  matter  did  not  find  its  way  into  a  Court  of  Equity, 
there  would  be  expense  in  a  fresh  movement  for  seeking  administration  of  the  assets; 
a  district  official  assignee,  if  there  were  such  officers,  would  not  have  suited  this  case ; 
he  could  not  have  been  idle ;  he  would  probably,  as  matter  of  ordinary  duty,  have 
advertised  a  sale  of  the  property.  The  title  is  usefully  resident  in  the  one  fixed  officer. 
If  the  payments  shall  be  withheld,  it  will  then  be  time  to  let  loose  a  creditor  assignee 
to  the  pursuit  of  his  own  rights. 
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7.  The  advantage  will  be  felt  in  coses  of  Officers  in  the  Army  and  Navy,  or  in 
civil  departments,  from  whose  pay  or  pension  annual  deduction  is  made  for 
payment  of  debts. 

In  cases  of  this  description  annual  sums  are  received  of  all  amounts  from  10/.  upwards ;  in 
many,  full  payment  has  been  made ;  an  assignee  employs  an  attorney  ;  the  attorney  is  entitled 
to  charge  for  his  labours,  however  small  the  subject ;  he  cannot  do  otherwise,  and  yet  that 
charge  must  press  too  heavily  on  a  case,  where  there  is  the  quarterly  operation  of  obtaining 
a  trifling  sum  from  a  Government  office,  and  making  dividend  from  time  to  time. 

The  provisional  assignee  will  obtain  in  a  more  punctual  manner,  and  with  far  less  trouble 
given  to  those  offices,  the  sums  so  devoted;  applying  at  the  same  time  in  many  cases,  and 
always  correct  in  the  mode  of  doing  it. 

The  creditors  will  obtain  a  larger  as  well  as  a  speedier  payment,  inasmuch  as  the  practice 
is,  to  stop  the  deduction  when  the  debtor  has  paid^  enough ;  leaving  any  loss  caused  by  an 
expensive  mode  of  management  to  fall  on  the  creditors. 

The  insolvent  will  bo  better  prot.ected  against  the  chance  of  too  much  being  deducted ;  for, 
by  the  smallness  of  expense,  the  dividends  will  be  larger,  and  the  approach  to  20*.  will  claim 
obsen'ation  at  the  proper  time. 

The  safety  of  these  numerous  little  estates  will  be  beneficial  to  all  parties.  Not  long  ago 
A.  D.  a  half-pay  lieutenant  of  marines,  discharged  before  the  present  court  had  existence,  and 
from  whom  12l.  a-year  was  appropriated,  wrote  to  the  office  that  he  thought  he  had  paid 
enough.  On  inquiry  it  was  found  that  an  assignee  after  duly  obtaining  the  orders  of  court 
and  approbation  of  the  Admiralty,  so  as  to  cause  the  setting  aside  of  the  above  sum,  had 
died  before  he  had  drawn  any  money  on  this  account ;  proper  representations  were  made  to 
the  paymaster  of  the  Navy  who  paid  224/.  into  court,  applied  thus;  creditors  198/.  6^.  8d., 
advertisements  and  letters  9*.  2a.,  balance  to  insolvent  25/.  As,  2d, ;  the  9^.  2d,  was  so 
effectively  expended,  in  notifying  their  rights  to  creditors  living,  and  the  representatives  of 
those  deceased,  that  two-thirds  of  the  money  is  already  paid  out 

N.B.  The  disadvantage  which  there  used  to  be  in  requiring  a  creditor  to  be  assignee 
is  apparent  from  the  case  of, 

A.  J.  He  had  been  three  times  discharged  by  this  court,  and  after  some  years  the 
creditors  learning  that  he  had  become  entitled  to  property  applied  to  this  court  on  the 
subject.  The  insolvent,  on  notice  of  the  application,  soon  consented  to  pay  a  safe  sum 
in  each  insolvency ;  and  assignees  were  appointed  in  each,  and  debts  ascertained ;  in 
two  of  the  three  cases  all  creditors  were  duly  paid  ;  in  the  third  some  remain  unpaid 
by  failure  of  the  assignee. 

Comparative  advantages  of  various  kinds  of  Assignees. 

The  instances  above  quoted  exhibit  the  necessity  which  there  was  for  giving  the  court  the 
power  of  administering  through  its  own  officer  when  such  course  should  seem  expedient.  It 
will  not  always  be  expedient.  Cases  arise,  not  of  the  same  easy  kind  as  most  of  the  above, 
and  not  having  all  assets  in  the  shape  of  cash  in  an  early  stage.  In  some  an  active  assignee, 
who  is  not  a  creditor,  may  be  the  fittest ;  in  some,  a  creditor  assignee  would  be  the  best. 
Where  there  is  no  apparent  property,  and  so  no  occasion  for  present  movement,  the  title  is 
best  left  in  the  provisional  assignee. 

The  court  has  now  the  power  of  employing  permanent  official  assignees;  because  it  has 
the  power  in  each  case  of  appointing  any  fit  person ;  accordingly  it  is  competent  to  adopt 
the  practice  of  appointing  the  same  person  always  in  the  Bristol  district,  and  the  same  person 
always  in  the  Manchester  district.  This  has  not  as  yet  been  done,  and  the  expediency  of 
doing  so  is  very  doubtful ;  indeed  it  is  doubtful  whether  any  such  person  as  it  would  be 
desirable  to  employ  would  accept  the  employment ;  and  whether  it  would  be  attended  with 
any  advantage  to  him  approaching  to  an  adequate  remuneration.  A  large  majority  of  cases, 
on  inspection  of  the  accounts  and  on  examination  of  books,  where  there  are  books,  give  no 
probability  of  assets ;  and  yet  an  official  assignee  who  should  be  appointed^  as  of  course  to 
every  case  in  a  district  as  it  arose,  might  be  expected  to  do  something  in  all.  If  he  did  some* 
thing  in  them,  such  as  writing  circulars  for  bad  debts  ;  or  if  he  only  examined  every  ease  in 
order  to  form  his  own  judgment  whether  he  should  do  something  or  nothing,  there  would  be 
to  him  an  expenditure  of  time  and  trouble  in  a  great  many  cases  without  the  possibility  of 
any  remuneration  arising  out  of  them,  and  always  the  risk  of  becoming  party  in  a  Chancery 
8uit>  an  incident  sometimes  to  the  most  destitute  case ;  neither  would  this  time  and  trouble 
be  remunerated  by  the  emoluments  to  arise  out  of  other  cases  to  which  assets  should  belong : 
these  would  not  be  numerous  or  fruitful  enough  to  reward  any  fit  man  for  the  general  atten> 
tion  to  all  cases  within  a  district.  If,  however,  it  shall  at  any  time  appear  that  a  regular 
official  assignee  may  with  advantage  be  established  in  any  district,  the  court  is  ready  to 
adopt  the  practice. 

The  utility  of  administering  through  one  or  other  officer,  as  havirtg  the  title  vested  in 
him,  may  be  considered  in  reference  to  the  several  kinds  of  property  which  he  may  have  to 
deal  with : — 

1.  Real  property,  or  other  interests  not  usually  evidenced  by  occupation* 

2.  Moveable  property  easily  sold  by  auction. 

3.  DebU. 

For  the  first,  the  realizing  of  which  requires  legal  assistance,  it  would  seem  that  no  one  can 
interfere  with  so  good  effect  as  an  assignee,  who  is  himself  a  creditor^  or  nominated  by  the 
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creditors ;  so  also  in  any  case  where  there  are  no  certain  assets ;  but  funds  are  to  be  sought         Appendix. 

by  some  litigation  of  title.     Those  who  are  interested  in  the  result,  and  who  probably  have  a  

knowledge  of  the  subject  in  dispute,  are  the  most  Ukely  to  be  effective  prosecutors  of  such  q    "f ?    jSi  rof 
claim.     This  would  apply  also  sometimes  to  the  case  of  a  debt  that  is  to  be  recovered  against  insolvent  Debtors, 
an  unwilling  party.     Such  cases  have  been  managed  with  good  effect  by  a  creditor  assignee 
and  his  solicitor. 

For  the  second,  unless  the  property  be  of  a  peculiar  kind  or  under  some  peculiar  circum- 
stances, it  is  realized  with  best  advantage  under  the  provisional  assignee,  through  agents 
whom  he  may  employ.  In  every  town  case  where  there  is  such  property,  a  copy  of  the 
estate  paper  is  sent  to  Mr.  Cafe,  broker  and  auctioneer  of  the  court,  on  the  same  day  on  . 
which  the  vesting  order  is  made.  He  takes  possession  forthwith.  The  process  of  first 
appointing  any  sub-officer  to  the  ownership  would  at  least  carry  with  it  some  delay.  In 
country  cases  a  special  authority  must  be  sent  to  an  agent  for  sale,  and  these  things  are  not 
always  done  so  promptly  as  they  migh#  be.  The  most  advantageous  sales  have  been  those 
where  an  agent  has  gone  from  London  to  take  possession  and  sell  as  auctioneer ;  notwith- 
standing the  distance  to  the  scene  of  action,  the  zeal  and  resolution  of  a  person  who  has  often 
been  so  sent  by  the  provisional  assignee  have  produced  fruits  exceeding  previous  estimate 
more  than  in  any  other  sales  of  insolvents'  property. 

There  appears  no  advantage  in  investing  the  parly  who  undertakes  such  sale  of  property 
with  the  character  of  trustee  or  assignee.  There  is  rather  an  advantage  in  his  being  the 
agent  of  that  officer,  who  is  more  permanently  connected  with  and  identified  with  the  court; 
for  it  ensures  that  there  shall  be  at  head  quarters  a  knowledge  of  all  that  concerns  such  sale, 
and  with  it  the  power  of  immediate  reference  to  vouchers  and  of  answering  all  inquiries;  the 
funds  too  come  into  safe  custody  as  soon  as  realized ;  and  there  is  a  simplicity  together  with 
a  safety  in  the  further  proceedings.  The  declaration  of  a  dividend  requires  only  a  registry  of 
those  to  whom  the  several  parts  of  the  fund  have  been  found  to  belong ;  and  the  payment 
into  court  of  unclaimed  dividends,  a  process  often  urged  with  difficulty  in  other  cases,  is  never 
required,  for  they  have  been  in  court  from  the  first. 

For  the  third  kind  of  property,  debts,  an  agent  approved  by  the  court,  acting  on  behalf  of 
the  provisional  assignee,  is  often  the  best  instrument  to  realize  them ;  but  such  an  officer  may 
be  effectively  employed,  without  putting  in  him  the  title  to  the  estate.  Debts  are  so  got  in 
at  present  for  estates  vested  in  the  provisional  assignee;  but  it  is  an  operation  of  small  extent. 
One  distinguishing  feature  of  cases  in  this  court,  from  the  more  substantial  cases  that  are 
dealt  with  in  bankruptcy,  being  that  in  the  latter  debts  are  most  usually  an  important  sub- 
stance of  an  estate;  in  the  former  they  but  occasionally  have  any  existence.  Where  there 
are  a  few  debts,  they  are  advantageously  sought  by  an  agent  for  a  per  centage  on  those 
which  are  got ;  whereas  the  law  bill  of  a  creditor  assignee  might  in  the  same  case  have  shown 
an  additional  expense  caused  by  those  which  are  not  got. 

It  is  certain  that,  when  a  case  of  many  debts  arises,  the  collection  of  them  should  be  com- 
mitted to  an  official  agent,  by  whatever  name  called ;  and  that,  if  such  business  will  give 
sufficient  employment,  a  permanent  appointment  may  be  usefully  made  of  such  officer ;  but 
if  such  case  occurs  rarely,  the  provisional  assignee  or  the  creditors  may  find  a  fit  person  for 
the  occasion. 

In  one  of  these  rare  cases  an  account  has  just  been  filed. 

D.  D.  S.,  on  the  13th  May  last,  assigned  all  property  to  trustees  for  creditors.  On 
25th  June  he  was  taken  in  execution  by  a  London  creditor,  and  petitioned  this  court. 
He  was  discharged  on  circuit  in  August ;  and  the  court,  at  request  of  many  creditors, 
appointed  as  assignee  a  banker's  clerk,  not  himself  a  creditor,  who  had  already  acted 
under  the  assignment.     His  appointment  was  dated  19th  August,  1839. 

Tli«  account  (omitting  words  of  form)  is  this ; — 

Dr.  Firsdy,  under  assignment.  Cr, 

Idth  May  to  hearing. 


From  the  13th  May  to  the  day  of  hearing. 

£,    *.  d. 

Book  debts 285  11  2 

Furniture  at  valuation    .      •     •      •      12     1  0 


^247  12     2 


£,  *.  d. 

Rent  and  taxes 89  9  1 

Wages 3  8  0 

Bailiff  possession 15  0  0 

Reserve  to  meet  solicitor's  account 

under  assignment       •      •      •      .  27  4  6 

Balance 112  10  7 


£247  12     2 


Secondly,  under  insolvency. 


Aaga<(t  7. — Balance  from  estate 

under  assignment    • 
Nov.  28. — Further  by  book  debte 
,y        Sale  of  stock  in  trade 
,,        Sale  of  household  furni- 
ture •      .      •     • 
Dec.  21. — ^Further  book  debU 


£. 


d. 


.       112  10 
s       527  10 
.   1,448    0 

.       456  12 
29  16 

7 
5 
0 

6 
2 

£2,574     9 

8 

Not.  28.-r-For  valuing  stock  •  • 
„  Paid  for  collecting 
debts  •  .  •  • 
„  Balance  subject  to  law 
charges  incurred  since 
7th  August,  account 
notsenfin    • 


£. 
42 


d. 
6 


13     0    0 


2,519    3     2 


£2,574    9     8 
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This  is  not  yet  audited.  The  first  dividend  will  be  more  than  10^.  in  the  pound, 
and  as  there  are  nearly  800  debtors,  probably  all  is  not  yet  realized. 

N.B.  A  permanent  official  assignee  in  the  district  where  this  case  arose  would  be 
without  any  regular  employment ;  and  it  was  probably  to  the  advantage  of  this  case 
that  no  such  officer  existed. 

Where  there  is  a  remote  contingent  interest  having  no  present  saleable  value,  it  has  been 
recommended  to  creditors  that  no  assignee  should  be  appointed ;  because  it  may  be  that  if 
ever  a  time  comes  for  acting,  he  may  be  dead,  or  not  to  be  found,  or  himself  insolvent ;  if  he 
has  been  lost  sight  of,  some  uncertainty  may  arise  whether  he  has  ever  done  any  act  in  his 
character  of  assignee ,  so  that,  when  it  is  clear  that  no  present  enei^^  is  required,  title  is 
most  safely  left,  in  the  provisional  assignee,  who,  on  an  emergency  arising,  is  more  easily  and 
immediately  accessible  to  the  instructions  of  a  commissioner,  or  the  application  of  other 
parties,  than  any  other  sort  of  assignee ;  and  tbfen,  if  requisite,  other  assignees  may  be 
appointed,  whose  eligibility  is  apparent  at  the  time  of  their  appointment. 

In  such  a  case  as  the  following,  the  blind  appointment  of  an  assignee  originally,  when 
there  were  no  discernible  assets,  might  have  been  prejudicial,  because,  on  his  own  discovery 
of  property  after  a  long  interval,  he  might  have  avoided  a  due  appropriation  in  the  ignorance 
of  other  parties ;  whereas  the  calling  creditors  to  a  choice  is  calculated  to  provoke  inquiry  of 
the  cause : — 

A.  B.  disclosed  no  kind  of  property  by  his  schedule ;  he  was  discharged,  and 
afterwards  died.  Long  afterwards,  creditors,  who  had  treated  their  debts  as  loss, 
were  surprised  by  offers  of  payment,  and  proposals  of  composition,  from  two  quarters. 
The  cause  was  this : — ^The  insolvent  had  a  reversicMiary  interest  totally  unknown  to 
creditors ;  possibly  he  imagined  that  it  did  not  pass  to  them ;  it  was  property  to 
accrue  on  the  death  of  another  party.  He  marie  a  will  giving  this  interest  to  his 
executrix,  who  afterwards  married,  in  the  notion  that  she  was  entitled  to  the  reversion. 

The  husband,  on  discovering  the  infirmity  of  his  wife*s  title,  and  that  the  trustees 
who  held  the  property  were  not  likely  to  pay  to  him  while  the  petition  should  stand 
in  this  court  with  debts  unsatisfied,  took  measures  for  compounding  the  debts  ;  and 
many  creditors,  on  the  representation  that  the  friends  of  the  deceased  insolvent  were 
desirous  to  clear  the  debts  for  the  credit  of  the  family,  were  too  glad  to  accept  the 
composition,  some  at  one  amount,  some  at  another,  ignorant  that  there  were  any  assets 
of  the  estate. 

About  the  same  time  a  very  shrewd  man,  a  creditor,  happened  to  become 
acquainted  with  the  existence  of  the  reversionary  interest.  He  purchased  many  of 
the  debts  at  an  advantageous  price,  then  called  a  meeting  of  creditors,  procured  the 
appointment  of  an  assignee,  and  the  reversion  \^as  sold  by  public  auction  at  its  fair 
marketable  value,  being  more  than  enough  to  pay  the  debts.  The  two  parties,  the 
diligent  creditor  and  the  representatives  of  the  insolvent,  now  came  to  a  knowledge 
each  of  what  the  other  had  been  doing.  The  matter  was  investigated  before  a  com- 
missioner, who,  among  other  things,  directetl  the  assignee  to  pay  to  those  creditors 
who  had  received  a  part  of  their  debts  from  the  representatives  in  ignorance  of  th«r 
rights  as  above-mentioned,  so  much  as  would  make  up  'iOj.  in  the  pound.  Some  few 
who  had  been  visited  by  both  parties  had  in  silent  surprise  received  more  than  20^. 
The  balance  due  to  the  insolvent's  estate  after  audit  was  offered  to  the  disappointed 
party ;  his  solicitor  declined  it,  not  choosing  to  recognise  the  assignee's  tide.  The 
interest  is  still  in  reversion. 


ON  MAKING  DIVIDENDS. 

It  may  be  well  to  inform  the  committee  of  the  mode  by  which  debts  are  ascertained  for  the 
purpose  of  a  dividend.  The  primary  functions  of  the  court  being  peculiar,  viz.  to  remit, 
where  it  is  fit,  the  law  of  imprisonment ;  and  the  administration  of  property  being  an  incident 
to  only  a  small  proportion  of  cases ;  the  process  of  establishing  a  list  of  creditors  by  the  residt 
of  a  general  invitation  to  attend  for  purpose  of  proof,  as  a  uniform  early  process,  would  be 
almost  nugatory  in  practice ;  the  bulk  would  disregard  the  invitation ;  and  in  the  rarer  c^ses 
of  assets,  the  Cpw  who  might  attend  would  be  likely  to  get  much  more  than  their  proper  share, 
if,  as  in  bankruptcy,  they  alone  were  recognized ;  there  is,  accordingly,  no  such  proceeding  as 
to  require  attendance  of  creditors  in  an  early  stage,  for  the  purpose  only  of  their  acquiring 
an  eventual  title  to  dividend. 

In  any  case  where  funds  are  obtained,  and  division  is  about  to  be  made,  the  sworn  schedule 
is  first  referred  to,  as  giving  a  probable  list  subject  to  correction ;  this  foundation  is  always 
useftil ;  and  where  the  funds  to  be  divided  arise,  as  often  happens,  long  after  the  insolvency,  it 
is  peculiarly  usefiil  that  such  foundation  exists:  this  foundation  is  not  trusted  without 
survey ;  how  far  it  deserves  to  be  regarded  may  appear  from  a  few  explanations. 

The  list  of  creditors,  furnished  by  the  schedule,  has  been  deliberately  sworn  to  by  the 
debtor,  on  an  occasion  to  which  every  creditor  was  invited  by  a  notice  explaining  to  him  all 
his  rights  and  opportunities ;  before  the  debtor  so  confirmed  that  list  by  his  oath,  an  inquiry 
had  taken  place  before  a  court,  where  every  person  interested  had  facility  of  adducing  his  own 
views,  unfettered  by  a  dependence  on  any  other  person. 

This  facility  is  afforded  by  a  notice  of  21  days,  which  cannot  be  given  till  the  debtor  has 
pledged  himself  to  his  accounts  by  filing  them  of  record  in  the  court,  signed  by  himself;  such 
accounts  containing,  among  other  things,  the  Usts  of  debtors  and  creditors^  with  all  particulars 
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interests  of  every  description ;  and  a  minute  account  of  all  receipts  of  and  dealings  with  pro-  

party  for  many  months  preceding  the  insolvency.  Creditors  are  invited,  each  by  his  particular  ^®^^^" '^'*°™,^.^^ 
notice,  to  prepare  themselves  for  the  scrutiny  of  these  things,  by  examining  during  the  interval  in^Q][ven[  D^Uors 
those  accounts,  and  the  insolvent's  books  in  the  offices  of  the  court,  a  business  which  is 
always  going  on,  and  for  which  no  charge  is  made;  and  further  by  obtaining  copies  of  the 
documents,  or  of  any  part  which  they  desire,  for  which  pui-pose  a  borik  lies  in  one  of  the 
offices,  in  which  any  person  writes  what  he  wants,  paying  a  deposit,  and  he  receives  the  copy 
on  the  next  day  but  one.  At  the  hearing  every  creditor,  for  himself,  has  full  attention  given 
to  all  that  he  brings  forward  by  himself  and  witnesses,  touching  any  part  of  the  insolvent's 
conduct  at  any  antecedent  time,  so  that  it  be  connected  with  his  present  liabilities  or  embar- 
rassments ;  and  his  case  meets  this  attention  not  the  less  if  he  acts  without  legal  aid.  A  list 
of  creditors  prepared  in  the  knowledge  that  such  scrutiny  awaits  it,  and  sworn  to  after  it  has 
been  undergone,  would  seem  likely  to  present  a  fair  view  of  the  claimants  on  the  estate. 

But  there  is,  moreover,  peculiar  motive  to  make  this  list  complete,  and  little  to  make 
it  Mse ;  the  desire  of  relief  from  imprisonment,  the  knowledge  that  any  serious  error  will  at 
least  delay  the  accomplishment  of  that  object ;  that  falsehood  has  little  chance  to  escape  detec- 
tion, and  the  omission  of  requisite  statement  still  less,  have  a  plain  tendency  to  make  the 
schedule  of  an  insolvent  perfect  and  true ;  the  exception  in  the  latter  quality,  as  concerning 
creditors,  is  where  there  has'already  been  unfair  dealing  with  property ;  the  false  insertion  of 
creditors,  when  it  occurs,  is  for  consistency  with  other  fraudulent  proceeding,  as,  where  pro- 
perty has  lately  been  made  over  to  a  friend  or  relation,  such  party,  if  not  trufy  a  creditor,  may 
be  put  forth  as  one,  for  maintainhig  that  the  transfer  was  for  consideration  ;  such  vice  in  a 
schedule  is  not  latent ;  there  is  a  context  which  provokes  inquiry.  Accordingly,  in  many 
dases,  a  reference  to  what  took  place  at  the  hearing  is  necessary  to  the  adjustment  of  debts 
for  dividend.  There  is  little  motive  to  insert  false  debts  only  for  the  sake  of  dividend,  inas- 
much as  there  is  no  law  for  cancelling  the  debts  without  satisfaction,  and  every  false  swelling 
of  them  must  diminish  the  chance  of  satisfaction.  As  to  the  omission  of  a  creditor,  there  is 
double  reason  to  avoid  it ;  if  undiscovered  at  the  hearing,  the  adjudication  gives  no  protection 
against  that  creditor  hereafter ;  if  discovered  at  the  hearing,  there  is  the  delay  of  an  adjourn- 
ment on  account  of  the  neglect  to  treat  him  as  a  creditor  by  giving  him  notice.  These  causes 
produce  in  the  schedules  of  insolvents  an  average  of  truth  and  accuracy  far  exceeding  what  many 
perhaps  suppose ;  and  the  detailed  lists  and  special  balance  sheet  of  the  schedule,  together  with 
the  general  balance  sheet  that  accompanies  it,  present  in  a  short  compass  an  intelligible 
history  of  a  debtor *s  whole  course  of  dealing  up  to  the  crisis  which  brings  him  before  the 
court.     A  copy  of  the  schedule  is  often  the  best  brief  for  counsel  to  oppose. 

Thus  it  is  that  the  list  of  creditors  in  a  sworn  schedule  is  taken  as  the  probable  list  of  those 
vrho  are  entitled  to  dividend ;  in  any  very  simple  case,  to  take  it  as  conclusive,  is  not  unrea- 
sonable ;  it  is  no  ex-parte  proceeding,  and  the  correction  of  it  is  the  correction  of  that  which 
has  already  been  submitted  to  a  strong  test. 

The  correction  is  made  thus :  if  the  estate  is  in  the  provisional  assignee,  the  printed  circular 
sent  to  creditors,  under  instruction  of  a  commissioner,  is  as  follows : — 

Provisional  Assignees'*  Office^ 

No.  Court  for  Relief  of  Insolvent  DebtorSy 

Portugal  Street,  LincoMs  Inn,  London, 

day  of  184 

In  the  matter  of 
late  a  prisoner  in 
Sir, 

The  accounts  in  this  case  will  be  examined  here  by  a  commissioner  on 
the  day  of  next,  at  o'clock,  and  all  necessary  matters  inquired  into 

in  order  to  a  dividend. 

Creditors  are  at  liberty  to  attend  or  not  as  they  please,  either  personally  or  by  counsel, 
attorney,  or  agents  and  to  object  to  any  debt  in  the  schedule,  or  the  amount  thereof,  either  as 
too  small  or  too  large. 

If  ao  reason  whatever  appears  for  acting  against  the  statement  of  any  debt  in  the  schedule, 
whether  as  to  the  amount,  or  right  to  receive  dividend  thereupon,  the  same  will  be  treated  as 
correct 

The  dividend  will  then  be  advertised  in  the  "  London  Gazette,"  with  instructions  as  to 
application  for  payment. 

I  am.  Sir,  your  obedient  Servant, 

S.  Sturgis,  Provisional  Assignee. 

Special  matter  is  added,  by  way  of  note  to  this  letter,  in  any  instance  that  requires  it,  such 
as,  "  Your  debt  appears  barred  by  the  Statute  of  Limitations ;  you  must  show  your  right,  or 
have  no  dividend;"  or  this,  "You  can  receive  no  dividend,  without  fully  proving  your  debt.'* 
This,  with  more,  may  be  right  when  the  insolvent's  statement  is  confused,  or  where  gambling 
consideration  is  alleged,  or  where  matter  aft'ecting  any  claim  transpired  at  the  hearing, 
&c.,  &c.,  &c. ;  in  short,  any  hint  which  fairness  requires  may  be  added  to  this  circular.  Such 
is  not  required  where  there  appears  a  clear  admitted  debt  with  consideration  ;  advertisement 
is  moreover  made  of  such  meeting  when  deemed  requisite. 

If,  on  the  appointed  day,  besides  inquiring  into  and  settling  any  matters  of  difficulty  that 
were  anticipated,  objection  is  raised  to  a  claim  on  which  nothing  doubtful  had  appeared 
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Appendix.  before,  or  a  claim  is  urged  beyond  what  appeared  before,  such  matter  is  entertained  then ;  or, 

_         ,  if  necessary,  at  an  adioumed  meetinsr. 

Return  from  the  ,^  ,..,.,,.,.       ^ 

Court  for  Relief  of         I  he  result  is  immediately  advertised  in  "  Gazette,   thus : — 

Infolrent  Debtors. 

Insolvent  Debtor.     Dividend.     No. 

A  Dividend  of  shillings  and  pence  in  the  pound 

is  now  payable  to  the  Creditors  of 

Apply  at  the  Provisional  Assignee's  OflSce  ;  entrance  in  Portugal  Street 
Lincoln's  Inn,  London,  between  the  hours  often  and  one. 

Another  assignee,  on  filing  his  account,  which  he  is  summoned  to  do  in  due  course,  takes 
appointment  for  examining  it,  taxing  his  law  costs  in  the  mean  time,  subject  to  audit.  On 
examining  his  account,  the  schedule  is  referred  to,  and  instructions  given  as  to  the  mode  of 
adjusting  the  list  of  debts  by  due  investigation,  which,  when  done,  dividend  is  ordered,  and  a 
form  of  advertisement  given  to  the  assignee,  or  his  solicitor  or  agent.  Whether  this  order  is 
obeyed,  can  always  be  known  by  reference  to  the  *•  Gaxettes,"  which  are  filed  in  the  ofliee. 
Sometimes  there  is  reason  to  dispense  with  the  advertisement. 

This  branch  of  business  which  has  been  lately  put  on  an  improved  footing,  admits  of  further 
amendment  in  its  machineir,  and  is  receiving  attention  towards  such  amendment;  the  faculty 
of  improvement  being  now  less  checked  by  statutable  regulation. 


INCIDENTAL  APPLICATIONS  BY  CREDITORS  OR  INSOLVENT. 

During  all  the  proceedings,  from  petition  to  dividend,  there  is  to  the  creditors  at  all  times 
a  facility  of  interference.  As  soon  as  the  petition  is  filed,  it  is  open  to  them  to  apply  for  the 
appointment  of  a  sub-assignee,  showing  any  circumstances  that  may  make  that  course  pre- 
ferable; or  if,  without  that,  they  have  any  informatton  to  give  as  to  property  which  they 
believe  not  to  be  disclosed  by  the  estate  paper  at  first,  or  by  the  schedule  afterwards,  the 
Provisional  Assignee's  Office  is  always  open  from  ten  till  four  for  the  receipt  of  such  informa- 
tion, and  he  is  ready  to  act  upon  it. 

The  proceedings  on  opposition  at  hearing,  may  perhaps  be  better  known  to  the  commission 
of  inquiry  than  those  operations  of  the  court  which  are  less  before  the  public ;  on  that  parti- 
cular occasion,  if  any  number  of  creditors  appear,  each  has  full  and  deliberate  hearing, 
whether  the  matters  to  which  he  calls  attention  concern  the  interests  of  the  creditors  at  large, 
or  concern  himself  only  ;  but  at  all  other  times,  after  as  well  as  before  that  particular  occasion, 
any  creditor  may  by  summons  claim  inquiry  into  any  subject  connected  with  the  administra- 
tion, whether  in  the  hands  of  the  provisional  assignee,  or  of  any  other  assignee ;  it  is  matter  of 
every  day  occurrence,  that  a  creditor  inquires  in  the  Provisional  Assignee's  Office,  whether 
an  assignee  has  filed  his  account,  that  information  is  straightway  given  to  him ;  and  the  search 
fee  in  this  instance,  though  demandable,  is  not  demanded  ;  if  the  account,  being  due,  has  not 
been  filed,  the  officer  of  the  court  writes  peremptorily  to  the  assignee,  the  creditor  calls  again, 
Kiid  if  the  account  is  still  wanting,  an  order  of  court  is  made  out,  sealed  and  delivered  to  him, 
to  be  proceeded  on  as  he  thinks  fit;  if  he  takes  it,  he  pays  I*.,  and  disobedience  by  the 
assignee  after  service  is  followed  by  commitment,  on  petition  or  motion  to  the  court  by  the  cre- 
ditor or  the  insolvent ;  this  remedy  of  sending  an  assignee  to  prison,  has  not  as  yet  been  applied 
by  the  court  in  the  absence  of  all  application  by  a  party  interested. 
The  ordinary  summons  is  in  these  words : — 

Court  for  Relief  of  Insolvent  Debtors  in  England. 

In  the  matter  of 

.  I  a  prisoner  in  the 

Let 

attend  before  a  commissioner  of  the  court  at  the  office  of  this  court  on  the 

day  'of  next,  at  of  the  clock  in  the  forenoon, 

precisely  to  show  cause  why 

Chief  Commissioner. 
Dated  this  day  of  18 

for  late  a  prisoner. 

The  order  made  upon  summons  is  in  any  form  which  a  commissioner  may  think  proper 
to  adopt  on  the  occasion,  which  may  relate  to  insolvent's  attorney,  to  assignees,  proofs  of 
debts,  audit  of  accounts,  regulation  of  a  dividend,  approving  a  chancery  suit,  composition  with 
a  debtor,  &c.  &c.  &c.     It  is  enough  that  it  is  intelligible  for  subsequent  reference,  as  this. 

In  the  matter  of  G.  H.  T 

On  summons. — I  am  attended  by  the  solicitor  for  the  assignees,  by  the  insolvent  and  his 
solicitor,  and  by  Mr.  B.,  on  behalf  of  himself  and  a  large  booj-  of  creditors,  who  sigfnify  their 
consent  to  the  matter  hereinafter  directed: — 

Whereas  the  immediate  sale  of  certain  interests  would  be  prejudicial  to  the  insolvent,  and 
perhaps  to  the  creditors  also,  it  is  ordered,  on  taking  into  consideration  all  circumstances 
affecting  such  property,  that  the  assignee  shall  not  sell  without  further  direction  from  this 
court,  the  following  property  : — 

Life  interest  in  2900/.,  now  on  mortgage  of  estates  of  Mr.  P.  at  S. 

Life  interest  in  5000/.  now  on  mortgage  of  estates  of  Mr.  H.  B.  S.,  at  W.  C. 
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Life  interest  in  7311/.  5s.  Id.,  3  per  cent,  consols,  standing  in  the  names  of  A.  M.  and  B.         Appendix. 

Life  interest  in  2,566/.  9*.  4d.,  new  3^  per  cents,  in  the  same  names.  

Reversionary  interest  in  one  fourth  of  23,000  Sicca  rupees,  on  the  death  of  ?®^^"i  ^"^v*^  * 

^  under  the  will  of  ?1^1'Z^^.?1 

Reversionary  life  interest  in  1,606/.  7s.,  new  S1^  per  cents,  contingent  on  the  insolvent 

surviving  ;  this  under  the  will  of 

the  above  standing  in  the  names  of  T.  H.,  and  S.  A.,  or  the  said  H  B.  S.,  as  insolvent 
believes. 
It  is  further  directed,  that  the  assignees  shall  receive  interest  and  dividends,  as  are  now 
accruing,  and  apply  the  same  money  among  the  creditors^  according  tothe  statute. 

A.  B.,  Commissioner. 
Or  this.     In  the  matter  of  R.  B. 

On  summons, — I  find  that  the  assignee  has  now  in  hand  603/.  5^.  8tL,  applicable  to  a  further 
diridend ;  and  whereas  62/.  10^.  will  be  received  at  Midsummer,  it  is  ordered  that  a  further 
dividend  of  2t.  lid.  in  the  pound  shall  be  paid  in  the  first  week  of  July  next,  or  so  soon  in 
that  month  as  the  said  sum  shall  be  payable.  And  that  the  assignee  shall  on  or  before  the 
10th  day  of  July  next,  make  advertisement  in  the  "  London  Gazette,"  "Times,"  and  "  Morn- 
ing Herald,**  newspapers,  in  these  words : — 

Insolvent  Debtor  Dividend. 

The  creditors  of  R.  B.       No.         Discharged  in  1826,  are  informed  that  a  further 
dividend  of  2s.  lid.  in  the  pound  may  be  received  on  application  at 

A.  B.,  Commissioner. 
Or  this.     In  the  matter  of  J.  R.  S. 

On  summons. — ^Thisbill  being  referred  to  me  to  tax,  I  find  that  Mr.  Q's.  clerk  took  from  the 
assignees  in  court  the  acceptance  paper,  saying  that  he  would  get  them  the  assignment,  that 
the  relation  of  attorney  and  client  never  existed  between  these  assignees  and  Mr.  Q.,that  they 
never  employed  him  to  be  solicitor  for  the  trust,  but  on  the  contrary,  stated  that  they  had  no 
funds  and  could  not  employ  a  solicitor. 

I  direct  that  Mr.  Q.  shall  deliver  to  the  assignees  all  books  and  papers  in  his  possession  con- 
cerning this  insolvency,  on  Monday  morning  next  at  11  o*clock,  at  this  office,  the  assignees 
paying  him  1/.  6^.  tid.  for  his  trouble  in  this  matter,  and  that  both  parties  shall  attend  me  at 
that  time  for  these  purposes. 

A.  B.,  Commissioner. 

The  commissioner's  order  on  summons  stands,  unless  corrected  by  the  court  on  its  next 
sitting ;  when  it  is  intimated  that  a  party  wishes  to  challenge  it,  it  is  of  course  to  allow  more 
time  if  desired;  the  business  on  summons  is  chiefiy  done  by  attorney;  sometimes  counsel 
attend,  sometimes  the  party  himself  unassisted. 

N.B. — All  things  cannot  be  done  on  summons  by  a  commissioner  out  of  court ;  the  exami- 
nation of  the  insolvent,  and  the  committing  any  person  to  prison,  are  functions  which  cannot 
be  so  administered.  The  great  business  of  the  court,  sitting  as  a  court,  is  in  the  former  business, 
on  hearing  the  matters  of  the  petition  and  schedule ;  or,  as  the  new  law  expresses  it,  dealing 
with  the  insolvent  according  to  the  Act.  On  this  occasion  the  attorney  may  not  be  the  advo- 
cate ;  it  is  considered  to  involve  a  solemn  judicial  inquiry,  and  thereby  to  be  distinguished 
from  the  proceedings  which  only  concern  matter  of  account,  and  which  admit  of  bebg  carried 
on  in  a  more  familiar  manner ;  accordingly  in  that  inquiry  each  party  must  act  in  person  or 
by  counsel ;  and  in  the  former  case  he  receivesjevery  proper  aid  from  the  court  In  opposition 
to  the  discharge  of  an  insolvent  on  sureties  till  the  hearing,  which  is  also  always  heard  in  court, 
the  attorney  may  act  as  advocate^  though  he  cannot  do  so  on  the  inquiry  into  his  conduct 
which  is  to  decide  the  final  adjudication.  On  matters  collateral  to  this  inquiry,  as  touching 
notices,  &c.,  he  is  always  heard :  incidental  applications  to  the  court,  from  parties  in  custody, 
may  be  made  by  petition  through  the  chief  clerk ;  the  same  with  affidavits,  if  any,  being 
simply  delivered  into  his  hands;  all  gaolers  are  empowered  to  swear  affidavits  for  1^.  fee — 
they  are  sworn  in  court,  and  in  each  department  of  the  office,  without  fee. 

Much  opposition  is  conducted  by  creditors  in  person,  but  the  business  which  they  do 
through  counsel,  is  such  as  to  ensure  the  regular  attendance  of  a  bar ;  in  which  there  is  great 
use,  both  as  conducing  to  the  respectability  of  the  court  in  the  discharge  of  those  judicial 
functions  which  concern  the  insolvents*  right  to  a  discharge  ;  and  a  fit  control  of  the  tribunal 
itself;  and  this  is  the  more  expedient,  because  the  nature  of  these  duties  does  not  admit  of  an 
useful  appeal  to  another  court ;  and  an  application  for  re-hearing,  which  is  the  correction  of 
error,  is  better  urged  and  more  soundly  entertained  in  the  presence  of  a  bar,  whose  inde- 
pendent labours,  beneficial  to  the  suitors,  at  the  same  time  hold  an  useful  influence  over  the 
whole  practice  and  proceedings  of  the  court. 

J.  Massbt,  Chief  Clerk, 

Insolvent  Debtors*  Court,  January  Slst,  184(X 
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On  the  General  Machinery  of  the  Court,  including  Explanations  concermng  Administra- 
tion>  Accounts,  and  Assets,  in  addition  to  those  contained  in  the  previous  Keturn. 

In  cases  where  the  progress  of  a  petitioner  for  liberty  through  this  court  is  attended  with 
the  attaining  of  assets  for  his  creditors,  the  machinery  through  which  the  fund  has  arisen 
begins  with  the  petition  of  the  prisoner,  by  which  he  seeks  his  liberty,  present  and  future,  on 
the  condition  of  giving  up  all  present  property,  and  of  subjecting  any  future  substance  to  the 
discretional  interference  of  the  court. 

Till  of  late  the  property  was  so  transferred  by  an  act  of  the  prisoner  simultaneous  with  his 
act  of  petitioning ;  now  it  is  by  an  act  of  the  court,  which,  unless  by  very  special  interposition, 
must  be  on  the  following  day. 

The  title  to  all  which  was  the  debtor's  is  at  once  vested  in  an  officer  of  the  court  in  trust  for 
creditors ;  a  short  statement  in  duplicate  of  the  tangible  property  (if  any)  which  is  afiected  by 
this  change  of  title  accompanies  the  petition,  and  such  as  admits  of  actual  occupation  is  forth- 
with taken  possession  of  by  that  officer  through  an  official  agent,  to  whom  that  statement 
(estate  paper)  is  immediately  transmitted  on  the  vesting  order  being  made. 

IShe  business  of  this  court  being  of  a  peculiar  kind,  springing  out  of  the  fact  of  the  party 
applicant  being  in'  custody,  and  the  consequences  of  the  exercise  of  its  Jurisdiction  being  highly 
important,  and  each  step  to  be  taken  not  easily  revocable,  as  concermng  the  advantages  to  be 
obtained  or  the  disadvantages  to  be  incurred  by  either  party,  the  regulations  for  the  conduct 
of  this  business  are  necessarily  peculiar,  and  executed  with  much  strictness  and  accuracy,  so 
that  each  clerk  holds  a  post  of  official  responsibility  as  well  as  labour ;  the  details,  though 
sometimes  spoken  of  as  complicated,  are  nevertheless  simple  and  obvious  to  those  who  are 
inclined  to  understand  them. 

Petition. — ^The  first  duty  on  presentation  of  a  petition,  which  is  tendered  to  the  clerk  in  the 
town  or  country  office,  as  the  case  may  be,  is  to  examine  that  it  is  written  on  the  proper  form ; 
that  all  blanks  are  duly  filled  up ;  that  it  is  properly  attested  and  accurately  endorsed ;  that 
it  has  annexed  the  estate  paper,  the  gaoler's  certificate  of  causes  of  detainer,  and  the  retainer 
of  the  attorney,  whose  name  is  on  the  petition  of  his  client ;  it  is  the  clerk's  business  to  detect 
error  in  any  of  these  matters ;  to  see  that  the  cause  of  detainer  is  one  over  which  the  court  has 
jurisdiction  ;  that  the  detaining  creditors  alleged  in  the  petition  correspond  with  the  gaoler's 
certificate,  and  that  the  attorney  is  one  who  has  been  admitted  to  practise  in  the  court,  and 
who  has  registered  his  certificate  for  the  current  year.  These  are  responsible  duties,  and  exer- 
cised on  a  large  scale  require  promptness,  acuteness,  and  vigilance  ;  especially  as  this,  and  any 
other  single  duty  that  can  be  specified,  is  but  one  of  many  to  which  the  attention  of  the  same 
clerk  is  hable  to  be  called  at  the  same  time  by  those  who  practise  in  the  court. 

All  cases  in  which  petitions  have  on  any  day  been  filed  in  either  the  town  or  country  depart- 
ment are  entered  in  the  register  of  either  office,  where  each  acquires  a  number  by  which  it  is 
for  ever  known ;  the  name  and  description  of  the  petitioner,  with  the  number  attached,  is  also 
entered  in  the  index  for  the  current  year,  (there  being  one  for  each  year,)a  book  with  parch- 
ment leaves,  always  open  to  public  search :  by  searching  for  a  name  in  the  alphabetical  index 
for  the  year  the  searcher  finds  the  number  that  belongs  to  it ;  this  being  found,  all  other 
inquiry  is  easy,  whether  in  the  register  of  proceedings  had  in  court,  or  in  the  register  of  the 
provisional  assignee's  department,  or  in  the  ledger  vmere  his  estate,  if  any  has  been  in  court,  is 
to  be  found,  all  matters  bein£  kept  under  the  consecutive  numbers. 

All  petitions  filed  in  one  day,  whether  town  or  country,  find  their  way  to  the  provisional 
assignee's  office  by  noon  the  next  day.  There  the  vestin^^  orders  are  made  out,  and  sealed 
and  entered  of  record;  the  advertisements  of  all  cases  of  toe  day  are  made  out  and  forwarded 
with  payment  to  the  Gazette  Office;  the  charge  which  is  made  there,  1^.  for  each, having  been 
paid  here  on  filing  the  petition :  the  estate  papers  which  show  property  are  instantly  acted 
upon ;  and  in  the  same  day  the  petitions  are  again  in  the  town  or  country  office,  waiting  for 
their  schedules  to  be  brought  in  and  attached  to  them. 

Schedule. — On  presentation  of  the  schedule  signed  on  each  page,  a  business  which,  a«  well 
as  that  of  petitions,  is  always  going  on  in  its  proper  office,  the  same  carefiil  vigilance  is  requidte 
on  the  part  of  the  clerk  before  he  files  it.  A  certain  printed  form  is  prescribed  Jor  the  several 
folio  pages  of  which  it  consists ;  without  the  strictest  attention  to  these  forms  the  business 
could  never  be  conducted.  There  is  a  great  deal  of  printed  matter,  instructions,  headings, 
and  facts  to  be  deposed  to ;  all  parties  find  the  convenience  of  this ;  everything  that  can  he 
printed  is  printed ;  time  and  labour  is  saved,  examination  is  made  easy,  and  much  expense  also 
avoided,  the  printed  parts  not  being  charged  as  writing  by  attorneys  in  drawing,  nor  in  copies. 
Annexed  to  the  schedule  is  the  general  balance  sheet,  giving  useful  information,  varying  greatly 
in  its  importance  according  to  the  case,  but  not  eventually  sworn  to ;  the  appraiser's  certified 
valuation  of  excepted  articles,  with  his  further  certificate  concerning  all  other  property  on  the 
premises  which  he  has  visited,  and  the  attorney's  afiidavit  of  reading  over  the  schedule  to  his 
client  and  witnessing  his  signature.  The  rigfit  filling  up  and  sufficiency  of  all  these  doci^ 
ments  is  explored  by  the  clerk  who  receives  them ;  a  form  of  schedule  is  subjoined. 

Brokers. — ^The  appraisements,  which  must  be  made  partly  at  the  prison  and  partly  at  the 
late  residence,  and  which  in  London  are  only  done  by  three  brokers  appointed  oy  toe  court, 
aio  the  subject  of  much  strict  but  necessary  regulation,  the  result  of  careful  attention.    The 
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insolvent's  attorney  delivers  at  the  broker's  office,  in  a  printed  form,  a  notice  to  value^contaiDing 
instructions  as  to  the  place  or  places  to  be  visited,  and  takes  a  receipt  for  this  notice ;  tiie 
brokers  must  perform  this  duty  of  appraising,  and  have  their  return  of  the  result,  also  oq  a 
printed  form,  ready  by  a  certain  day,  as  this  return  must  be  annexed  to  the  schedule  when 
filed,  but  they  must  not  give  out  this  return  before  the  petition  is  filed ;  and  in  order  that  they 
may  always  know  whether  it  is  filed  or  not,  the  messenger  of  the  office  of  the  court  every  e?en. 
ing  delivers  at  the  broker's  office  the  list  of  petitions  filed  that  day,  with  the  number  belonging 
to.  each ;  the  names  bebg  already  in  the  broker's  book,  they  acid  the  numbers  in  the  proper 
column,  and  thus  know  that  the  party  is  entitled  to  receive  from  them  the  appraisement  aad 
certificate. 

Before  the  1st  and  2nd  Vict  c.  110,  the  broker  could  not,  by  the  rules  of  the  court,  be  in- 
structed to  value  excepted  articles  before  the  party  was  in  prison,  neither  could  the  attorney 
be  retained  before  that  time ;  this  has  been  relaxed,  not  by  reason  of  any  change  in  the  prin- 
ciple, viz.,  that  a  party  should  be  in  prison  before  he  tries  to  get  out,  but  in  order  to  facilitate 
and  expedite  the  operation  of  discharge  on  sureties  before  the  hearing ;  a  privilege  afforded 
.  by  that  Act :  for  this  requires  the  previous  filing  of  the  schedule ;  the  schedule  must,  by  the 
statute,  contain  an  account  of  that  property  which  the  law  reserves  to  the  insolvent  on  the  rest 
vesting  for  creditors ;  the  list  of  those  things  must  be  ascertained  by  those  whom  the  court  can 
trust;  and  they  must  have  time  to  ascertain  it;  accordingly,  by  the  present  rules,  a  party 
expecting  to  be  arrested  is  allowed  to  instruct  the  officer  to  value  before  the  arrest  has  taken 
place,  in  order  that,  if  it  shall  take  place,  he  may  more  speedily  reach  the  point  where  he  can 
be  discharged  on  sureties.  The  broker's  return  contains  a  report  of  all  property,  besides  the 
excepted  articles,  which  was  on  the  same  premises,  and  of  the  information  which  he  gained 
concerning  the  ownership  from  parties  on  the  premises. 

Each'  broker,  on  the  first  of  every  month,  delivers  to  the  chief  clerk  a  paper  book,  stating 
the  places  which  he  had  visited,  and  the  names  of  the  cases,  on  every  day  of  the  preceding 
month.  If  the  smallest  delay  should  take  place  by  inattention  of  the  broker,  instant  atten- 
tion is  given  to  complaint ;  but  the  system  of  check  is  so  complete,  that  it  is  now  a  very 
long  time  since  any  such  complaint  has  been  made ;  there  is  a  prescribed  time  for  every  thing, 
and  a  prescribed  mode  of  doing  everything. 

Witn  the  schedule  are  also  brought  in  all  books,  papers,  and  writings  of  the  insohrent; 
.  and  these  are  lodged  separately  with  an  officer  for  that  purpose ;  if  the  schedule  is  found 
right,  it  is  filed,  numbered,  and  registered;  the  case  is  entered  in  the  cause  list  of  the  day 
when  it  must  be  heard  in  turn  of  fibng ;  the  order  for  hearing  is  prepared  accordingly,  and  is 
ready  for  the  insolvent's  attorney,  who  receives  it  on  the  second  day  after  filing  the  schedule; 
the  warrant  of  attorney  is  also  prepared  to  be  ready  for  execution  on  the  day  of  hearing;  the 
case  is  entered  in  the  advertisement  of  cases  for  hearing,  to  be  delivered  by  the  office  mes- 
senger at  the  "  Gazette "  office ;  the  charge,  3^.,  having  been  paid  here  for  transmission  to 
that  office ;  the  schedule  itself,  from  which  all  these  operations  have  been  performed,  being 
then  annexed  to  its  petition,  is  so  placed  in  the  search  room,  as  to  be  immediately  referred  to 
for  the  inspection  of  creditors  who  are  entitled  to  read  and  examine  it,  together  with  the 
books,  &c.,  every  day  from  10  to  4,  until  the  day  of  hearing  without  fee;  it  is  also  accessible 
for  the  purpose  of  making  office  copies  out  of  those  office  hours. 

Messengers, — Other  important  business  is  also  going  on  elsewhere,  on  delivery  of  the  order 
for  hearing  as  above  mentioned.  All  creditors  of  5/.  and  upwards  are  to  receive  a  copy  of 
that  order  so  many  davs  before  the  day  of  hearing ;  the  chief  part  of  the  order  is  printed, 
containing  also  instructions  as  to  searching,  procunng  office  copies,  entering  and  conductmg 
opposition,  &c. ;  the  attorney  having  made  the  necessary  number  of  copies  of  the  order  on 
similar  printed  forms,  folds  and  directs  them  to  the  several  creditors,  and  delivers  these  copies 
for  service  to  the  service  messengers  (who  have  their  office  in  Lyon's  Inn),  together  with  the 
original  order  and  lists  in  duplicate  of  the  creditors  to  be  served ;  the  messengers,  whose 
duties  are  under  the  strictest  regulation,  examine  the  copies  with  the  original,  and  the 
addresses  on  the  copies  with  the  hsts;  they  make  the  services  personally  if  wimin  10  miles  of 
London,  by  post  if  beyond ;  they  mark  shortly  in  the  proper  columns  against  each  name 
in  one  list  (copied  here  on  a  smaller  scale),  the  result  of  their  service  with  their  own  initials, 
thus : — 


Petition. 


Insolvent. 


Prison. 


Attorney. 


Return. 


•  So 


No. 


Notieef  Addressed  seyerally  ss  follows: 


Messrs. 


Manuer  of  Service. 


D»T- 


Digitized  by 


Google 


JbT  inquiring  into  BANKRUPTCY  and  INSOLVENCY. 


537 


The  list  so  marked  is  given  to  the  attorney  on  apfdication^  the  other  list  the  messengers 
keep  for  their  own  protection.  At  a  certain  time  before  the  day  of  hearing  they  make  affidavit, 
to  which  the  original  order  is  annexed,  of  all  services  made  by  them ;  which  affidavits  are 
examined  with  the  schedule  by  a  clerk  before  the  day  of  hearing ;  and  he  reports  the  defects, 
if  any,  in  the  services,  which  are  thus  known  to  the  court  as  each  schedule  is  taken  up.  This 
duty  is  also  one  of  much  responsibility,  being  similar  to  the  examination  of  signatures  to  a 
banKrupt*s  certificate :  by  much  practice  it  is  done  accurately  and  rapidly. 

Ojffice  Fees  from  Petition  to  Discharge. — It  may  be  well  to  state  that  the  total  of  fees 
payable  in  each  case  at  the  office  of  the  court  appropriated  to  the  provisional  assignee  and 
clerks,  from  the  commencement  of  a  case  to  the  delivery  of  the  gaoler's  warrant  and  order  of 
adjudication  inclusive,  is  8^ .  6d, ;  where  the  insolvent  is  discharged  in  the  interval  on  recog- 
nizance of  sureties  the  fees  are  4^.  6d.  more. 

The  messengers  have  Is.  for  every  service  which  they  make  within  10  miles  of  London ; 
which  includes  the  making  of  their  return  to  the  attorney,  and  the  making,  engrossing,  and 
filing  their  affidavit  of  each  service  made. 

Tiie  brokers  have  1^.  in  the  pound  on  their  appraisements,  with  1*.  more  in  each  case; 
this  also  applies  to  every  place  within  10  miles  of  London,  and  includes  the  visit  to  the  prison 
as  well  as  to  the  late  residence;  also  the  printed  vouchers  which  are  required  from  them, 
including  a  report  of  all  other  property,  to  whatever  person  belonging,  which  they  found 
existing;  on  the  same^premises. 

In  the  case  of  a  creditor  s  petition,  he .  pays  at  the  office  for  the  provisional  assignee  and 
clerks  12^.,  for  he  is  required  to  search  and  obtain  certificate  that  no  petition  is  already  filed 
since  the  commencement  of  the  custody ;  this  also  includes,  besides  the  vesting  order,  two 
office  copies  thereof,  and  the  order  of  the  court  in  duplicate  requiring  the  debtor  to  file  a 
schedule ;  in  such  case  the  debtor  will,  on  proceeding  to  seek  the  benefit  of  the  Act,  pay  5s, 
less  to  the  office  than  if  he  had  petitioned  himself. 

Perhaps  some  may  imagine  tnat  this  minute  process  relating  to  services  by  the  messengers 
as  officers  of  the  court  is  needless  ceremony,  and  that  Gazette  or  newspaper  notice  might 
suffice ;  experience  shows  the  contrary.  It  may  be,  as  many  say,  that  the  notices  of  insolvencies 
are  not  studied  like  those  of  bankruptcies :  1.  as  being  less  important  in  value;  2.  as  being  so 
very  much  more  numerous  and  not  exclusively  mercantile ;  3.  as  affording  a  less  presumption 
of  a  dividend  and  less  invitation  to  look  for  it.  Even  the  care  that  is  provided  will  not  always 
insure  notice.  A  man  of  Leeds  some  time  ago  got  himself  arrested  at  Liverpool,  desiring  to 
shake  off  the  inconvenience  of  a  certain  large  debt  in  his  own  neighbourhood ;  a  friend  of  his 
own  made  affidavit  of  debt  as  agent  for  that  creditor  and  employed  an  attorney  in  the  false 
action;  notice  of  the  hearing  was  duly  given  to  that  person  as  the  attorney  on  the  record,  that 
is  to  the  insolvent's  own  agent,  and  the  chief  creditor  stood  at  the  head  of  the  list  as  detaining 
creditor,  with  recorded  proof  that  he  had  had  the  regular  notice  of  the  proceedings  and  of  his 
own  rights  in  respect  to  it ;  in  truth  he  had  had  no  such  notice,  had  never  sued  the  insolvent, 
and  probably  had  no  notion  what  had  become  of  him.  The  commissioner  happened  to  detect 
the  fraud  and  of  course  dismissed  the  petition.  Now  notice  is  given  both  to  the  attorney  and 
client 

All  the  formalities  of  this  court  are  the  result  of  much  experience  and  observation ;  there  is 
no  one  in  the  series  of  checks  that  could  be  dispensed  witn;  the  arrangement  is  simple  and 
easily  worked  ;  tlie  efficacy  of  it  in  this  department  also  may  be  judged  from  the  smoothness 
with  which  it  is  performed ;  that  whereas  some  years  ago  there  was  daily  controversy  between 
the  attorney  and  the  messenger  as  to  the  cause  of  error  in  a  notice,  each  imputing  blame  to  the 
other,  with  no  test  by  which  to  judge  the  right  of  the  dispute,  such  questions  are  now,  in  the 
multitude  of  cases  and  their  numerous  notices,  almost,  if  not  quite,  unknown ;  if  a  difficulty 
should  arise  there  is  a  document  which  leaves  no  room  for  discussion,  the  messengers'  list, 
which  shows  the  day  when  they  were  instructed  by  the  attorney,  what  those  instructions  were, 
and  how  and  when  they  were  acted  upon ;  it  is  a  conclusive  voucher  against  one  for  the  in- 
structions against  the  other  for  the  performance. 

Schedule  from  Filing  to  Ji/dgm^n^.— While  the  business  above  described  is  going  on,  the 
schedule  is  further  liable  to  be  called  away  from  its  place  in  the  search  office  to  another 
department,  viz.,  for  taxation  of  the  bill  of  the  insolvent's  attorney  ;  the  only  voucher  for  the 
correctness  of  certain  items  being  the  schedule  itself,  showing  the  number  of  creditors  requir- 
ing notice,  the  quantity  of  matter,  &c. ;  this  taxation  is  required  where  the  attorney's  bill 
exceeds  6/. ;  and  the  prisoner  has  opportunity  at  the  hearing  of  making  objections  to  any 
items  in  it  before  the  commissioner.  It  is  also  called  away  for  a  short  time  from  its  place  in 
the  search  room,  when  wanted  for  reference  in  the  business  of  discharge  on  sureties  till  the 
hearing ;  this  business  in  the  progress  of  a  schedule  towards  the  hearing,  a  business  which  b 
daily  increasing,  necessarily  requires  examination  of  those  particular  notices  which  belong  to 
it,  and  that  the  schedule  itself  should  be  on  the  chief  clerk's  desk  in  court  when  the  applica- 
tion  for  that  intermediate  discharge  comes  onto  be  disposed  of.  Here  also  are  essential  duties 
to  be  gone  through,  the  preparation  of  the  recognizance  in  the  office,  and  when  it  has  been 
entered  into  and  recorded,  the  preparing  and  issuing  the  order  which  is  to  be  the  insolvent's 
protection,  and  the  gaoler's  warrant  for  discharging  him,  which  the  messenger  of  the  court 
delivers  at  the  prison. 

The  value  and  importance  of  the  schedule  to  some  ulterior  purposes,  has  been  noticed  in 
the  earlier  part  of  this  return  ;  here  it  is  shown  how  that  document  may  be  in  active  use  dur- 
ing the  whole  interval  between  its  first  existence  as  a  record,  and  the  day  on  which  its  truth  is 
.brought  to  the  test  of  inquiry,  handled  during  the  day  by  creditors,  subject  to  various  other 
uses  which  have  been  shortly  alluded  to,  and  at  night  transcribed  for  those  who  bespeak 
copies. 
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For  all  these  tUngs  to  be  accurately  and  uncoofusedly  perforiDed,  for  tiie  sdiedule  to  be 
always  in  its  right  ]^ace  for  use,  and  for  the  creditors  to  be  aecoamiodated  and  and  assisted 
in  their  inspections  of  it,  requires,  as  may  be  supposed,  an  harmonious  effort  of  the  several 
departments,  and  results  from  this, — that  the  work  of  sill  those  departments  is  always  going 
on,  and  that  they  are  all  in  constant  and  easy  conmiunication  with  one  another;  in  almost 
every  post,  the  clerk  who  occupies  it  is  liable,  at  a  nooment^s  notice,  to  have  sonoe  oono^n 
with  any  one  of  the  (about  127,000)  schedules  which  are  in  the  office. 

Proceedings  in  Court. — ^The  proceedings  in  court  on  the  day  of  hearing  are,  perhaps,  better 
known  than  the  course  of  official  business.  The  opposing  creditor,  in  addition  to  the  testir 
mony  brought  by  himself,  is  armed  with  a  copy  of  the  schedule,  which  is  a  disclosure  by  hk 
adversary  of  the  facts  and  circumstances  on  which  he  rests  his  claim  for  relief;  the  eourt  has 
in  hand  the  original,  so  that  without  any  preliminary  observations,  or  opening  of  facts,  the  in- 
quiry  begins  with  a  question  put  by  the  creditor  to  the  debtor,  going  at  once  in  medias  resy 
unintelligible  sometimes  to  a  bjrstander  from  want  of  context,  but  apprehended  by  those  who 
have  before  them  a  clearly  arranged  history  of  the  events,  in  which  the  conduct  of  the  d^tor 
is  impeached,  or  in  his  detail  of  which  a  want  of  accuracy  is  imputed. 

Without  this  guide  to  the  understanding  of  all  that  can  be  said,  and  to  the  perceptioB  of 
that  which  the  particular  party  is  capable  of  complaining  of,  the  quantity  of  business  which 
claims  attention  could  not  be  disposed  of;  a  case  which  ought  to  occupy  six  or  eight  hours,  or 
more,  does  occupy  six  or  eight  hours,  or  more ;  a  case  which  rightly  requires  five  minutes, 
occupies  five  minutes ;  there  are  no  court  fees  of  any  description,  and  so  no  difficulty  on  this 
head  against  the  occupation  of  a  second  day  in  one  case ;  there  are  no  forms  for  the  con- 
sumption of  time  ;  within  two  or  three  minutes  from  the  termination  of  one  case,  the  court  is 
iairly  embarked  in  the  next.  One  who  mi^ht  be  an  accidental  spectator  of  a  day*s  work  in 
this  court,  would  see  a  case  called  on,  and  m  the  absence  of  opposition  by  creditors,  a  judg- 
ment pronounced  in  five  minutes ;  and  hearing  that  the  gaoler *s  warrant  of  discharge  was 
issued  during  the  afternoon  of  that  same  day,  he  might  infer  that  the  business  done  was  simple 
and  easy,  and  disposed  of  with  little  perception  of  merits.  But  if  he  possessed  a  knowlec^ 
of  the  sufficient  information  which  the  schedule  contains,  and  of  the  details  which  have  been 
explained  in  it ;  also  of  the  pains  which  had  been  taken  to  impart  that  information  to  all 
whom  it  concerns,  he  might  be  surprised  to  find  how  much  labour  and  contrivance,  though 
with  small  expense,  had  been  bestowed  to  produce  the  visible  result,  and  what  strong  grounds 
there  were  for  deeming  that  resuk  to  have  arisen  after  the  interposition  of  the  amplest  checks, 
and  to  be  founded  upon  full  deliberation. 

Various  are  the  powers  exercised  by  the  court  on  this  occasion  besides  the  adjudication  of 
the  prisoner*s  discharge.  If  no  assignee  has  already  been  appointed,  the  chief  clerk  in  each 
case  asks  whether  any  creditor  desires  to  apply  concerning  the  appointment  of  assignees ;  this 
appeal  may  be  answered  by  parties  themselves,  or  their  counsel,  attorneys,  or  friends.  It  has 
already  been  explained  that  the  court  has  lately  been  allowed  a  useful  discretion  in  such  ap- 
pointment which  it  had  not  before.  When  a  nomination  does  take  place  on  the  hearing,  the 
party  named  receives  a  paper  filled  up  at  the  moment  by  the  chief  clerk ;  on  presentation  of 
which  in  the  provisional  assignee's  office,  signed  by  himself,  he  obtains  his  instrument  of  a^ 
pointment,  together  with  papers  and  books  which  concern  the  estate. 

On  occasion  of  the  hearing  also,  in  certain  cases  appropriation  to  creditors  of  a  portion  of 
the  debtor's  annual  pay,  pension,  or  emoluments,  is  made ;  the  allowing  or  denying  costs  of 
opposition  out  of  the  estate  ;  the  allowance  to  the  insolvent  from  the  same  or  other  sources  rf 
his  expense  of  maintenance,  or  attorney's  costs ;  so,  if  the  discharge  is  not  absolute,  die  im- 
posing of  preliminary  conditions,  as  of  giving  possession  of  property  that  should  have  been 
eu'lier  accounted  for,  or  of  giving  possession  to  a  landlord,  who,  getting  no  rent,  is  to  be  ex- 
cused the  effort  of  an  ejectment ;  these  things  are  sometimes  only  collateral  to  the  main  merits 
on  which  the  judraient  proceeds,  and  they  are  done  easily  and  promptly  at  the  monoent  when 
the  court  is  in  full  possession  of  the  case,  that  is,  of  the  insolvent's  general  course  and  trans- 
actions for  a  long  time  past,  and  of  his  more  particular  acts  for  some  months  preceding  the 
insolvency ;  this  knowledge  is  given  by  the  schedule,  and  being  aided  and  corrected  l^  all 
that  any  party,  all  having  power  to  be  presenty^will  bring  ibrward,  gives  that  thorough  insight 
into  focts  which  is  always  the  main  requisite  for  judging  rightly. 

The  prisoner  again  signs,  as  he  swears  to,  his  schedule ;  till  the  last  Act,  he  ako  swore  to 
the  matters  of  his  petition ;  but  as  the  Legislature  then  excluded  from  that  petition  certain  im- 
portant statements,  namely,  whether  the  party  had  ever  petitioned  the  court  before,  or  ever 
been  bankrupt,  with  the  results  of  such  proceedings,  the  remaining  allegations  were,  perhaps, 
thought  not  to  require  the  verification,  being  sudi  as  the  court  would  know  by  vouchers  other 
than  the  testimony  of  the  prisoner. 

He  also  executes  the  warrant  of  attorney,  on  which  rests  one  of  the  methods  by  which  the 
court  can  at  any  subsequent  period  make  property  that  shall  accrue  to  him  available  for  his 
creditors  ;  this  is  immediately  registered,  and  put  away ;  or,  if  there  is  estate  for  the  exp^oe^ 
judgment  thereon  is  entered  up  in  the  Queen's  Bench ;  and  this  is  done  in  course  by  this  office, 
witnout  the  intervention  of  other  aid. 

If  all  goes  smoothly,  and  the  party  appears  entitled  to  his  immediate  discharge,  reference  is 
nevertheless  made  to  the  provisional  assignee's  department,  to  see  whether  all  apparent  pro* 
perty  has  actually  come  into  possession;  and  if  the  case  is  right  in  that  quarter,  the  warrant 
reaches  the  gaol  in  the  afternoon  of  the  same  day  on  which  the  case  is  called  for  hearing ;  or, 
if  it  b  called  on  late  in  the  day,  then  in  good  time  on  the  following  morning. 

N.  B.  It  may,  from  these  statements,  be  collected,  that  the  duties  of  the  Chief  Cleri, 
who  always  acts  in  court  under  the  Commissioners,  are  munerous,  and  reauiring  activity  of  pre- 
paration and  execution :  in  the  cases  of  special  applications  made  througn  him  to  the  comrt  by 
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the  prisoners  not  otherwise  represented  in  court,  he  has  previously  examined  the  papers  lodged 
with  him ;  these  he  tenders  to  the  court  for  decision ;  he  calls  each  case  of  application  for  dis- 
charge on  sureties,  hands  all  the  documents  to  the  Commissioners,  records  it  on  the  schedule 
and  elsewhere,  and  when  sureties  are  approved,  takes  their  recognizance,  the  same  having  been 
previously  filled  up  in  the  oflBce,  and  then  sends  the  papers  into  the  office  for  immediate  pre- 
paration of  the  warrant  and  order :  as  each  case  for  hearing  arises^  he  is  ready  with  the  schedule 
and  other  documents  connected  with  it,  such  as  affidavits  of  service ;  reads  all  documentary 
evidence  which  is  tendered,  and  at  the  end  of  the  case  superintends  the  amendments,  if  any 
are  permitted,  the  swearing  to  the  schedule  and  execution  of  the  warrant  of  attorney,  the 
proper  sum  being  first  entered  there ;  records  the  judgment  or  adjournment,  and  has  care  of 
all  documents  for  subsequent  disposal  in  their  places ;  also  recording  all  other  matters  of  in- 
cidental decision,  as  above  described. 

When  the  cases  ordered  for  hearing  are  over,  the  court  is  open  to  applications  of  every 
description,  which  parties  concerned  think  proper  to  make,  and  which  may  be  made  through 
the  chief  clerk  from  parties  in  custody ;  whatever  is  done,  he  makes  all  minutes  from  which 
matters  are  afterwards  placed  in  a  more  formal  shape.  He  is  ready  with  a  schedule  of  1817, 
or  1822,  or  1837,  as  the  case  may  be,  which  a  party  intending  an  application  has  on  the 
previous  day  notified  his  wish  to  have  in  court,  whether  it  be  an  insolvent  tendering  an  instru- 
ment that  shows  all  debts  paid,  or  an  assignee  seeking  to  attach  new  property  for  enforcing 
payment,  or  a  creditor  asking  for  a  rehearing  on  discovery  of  falsehood  in  the  case  on  which  a 
discharge  had  proceeded,  or  creditors  or  insolvent  asking  the  committal  of  an  assignee  for 
abusing  the  trust  reposed  in  him ;  of  all  these  things,  sometimes  numerous  in  a  day,  the  chief 
derk  is  in  court  the  recording  officer,  and,  as  the  sittings  are  pretty  constant  and  lengdiy,  his 
office  is  one  of  importance  and  of  labour ;  add  to  this,  he  is  the  public  accountant,  pays  all 
salaries  and  expenses  of  every  description,  prepares  all  the  periodical  returns  required  by  the 
Treasury,  and  attends  the  auditors  of  pubhc  accounts  with  his  vouchers,  from  time  to  time,  as 
in  course  required. 


Appendiif, 

Further  Rfttnra 
from  Insolvent 
Debtors'  Court. 
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Appendix. 

Further  Return 
fW>ni  IniolYent 
Drt)ton*  Court. 


In  the  Court  for  Relief  of  Insolvent 
Debtors. 


In  the  Matter  of 


iNSTsucnoits.— This  Account  it  to  b^in  at  or  before  the 
time  when  the  earliest  Debt  in  the  Schedule  was  eontracted  bj 
the  Insolvent :  if  be  has  at  any  time  been  Bankrupt,  or  petitiooea 
under  an  InsolTent  Act,  it  must  be  stated  whether  any  Debts  due 
under  such  Bankruptcy  or  Insohency  are  still  unpaid.  (See  below.) 


a  Prisoner  in 


GENERAL  BALANCE  SHEET. 

Fill  up    )     T!^  ™y.  Account  begins  in  or  aboutf  the  Month  of 


183 

the  Blanks.}    The  earliest  Debt  in  my  Schedule  (No.     )  was  contracted  by  me  in  the  Year  183 


Dates. 


Dr. 


£•     t.   d.  Dates, 


Capital  at  the  time  aforesaidf, 
consisting  of  •     •     •     •     • 


Aggregate  Amount  of 

Debts,  as  in  Schedule 

Deduct  1.    Those   for 

which  I  have  received 

no  consideration  • 

2.    In    respect    of 

debts  more   than 

once  entered  •     • 


Amount  of  Debts  contracted 
since  the  time  aforesaidf,  for 
which  I  have  received  con- 
sideration  

Profits  of  business  in  each 
year,  viz. — 


f  Here  enter  all  Monies  receired  by 
Annuities,  Dtridendt,  or  otherwieer 
also  all  Property  had  by  Purchase, 
Gift,  Devise,  Bequest,  &c.>  since 
the  time  aforesaid.tj 


To  be  accounted  for. 


Cr. 


£•    #.  d. 


The  Cause  of  my  present  Insolvency  b 


Good    Debts,  as  in 
Schedule    •      .     . 

Bad 

Doubtful      •     •     • 


Amount  of  Debts  owing  to  me. 
Rent  for     Years  at  £     a-year 

Taxes  for        Years  at  £ 


Servants'  Wages  for      Years  at 

Jw  •••••• 

Other  Household  Expenses  for 
Years  at  £  •      . 


Special     Expenses,     Disburse- 
ments, and  Losses,  viz. 


Property  mentioned  in  Schedule, 
p.  6  and  7 

Money  in  Possession   when  I 
was  taken  into  Custody    .     • 

Excepted  Articles,  as  by  Valua- 
tion      

Difference   between    Valuation 
and  Cost  Price     •     •     •     • 

Deficiency    •••••• 

£ 


and  Debts  still  unpaid  are  about  £ 


If  never  Bankrupt]      I  was  Bankrupt 

or  InsoWent,  write  > 

«  n«r.r.»  j     J  PeUtioned  this  Court  and  DebU  sUll  unpaid  are  abovit  £ 


Signed  in  the  Presence  of 


Dated  this 


day  of 


183 
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IN  THE  COURT  FOR  RELIEF  OP  INSOLVENT  DEBTORS. 

The  Schedule  of 


Appendix. 

Further  Return 
from  Insolvent 
Debtors'  Court. 


I^  the  said  do  declare  that  this 

my  Schedule  doth  contain  a  full  and  fair  description  of  me,  as  to  my  name  or  names,  trade  or 
trades,  pi^fession  or  professions,  together  with  my  last  usual  place  of  abode,  and  the  place  or 
places  where  I  have  resided  during  the  time  when  my  debts  were  contracted,  and  also  a  full 
and  true  description  of  all  debts  due  or  growing  due  from  me  at  the  time  of  making  the  order 
vesting  my  estate  and  effects  in  the  provisional  assignee,  and  of  all  and  every  person  and 
persons  to  whom  I  am  indebted,  or  who  to  my  knowledge  or  belief  claim  to  be  my  creditors, 
together  with  the  nature  and  amount  of  such  debts  and  claims  respectively,  distinguishing  such 
as  are  admitted  from  such  as  are  disputed  by  me,  and  also  a  full,  true,  and  perfect  account  of 
all  my  estate  and  effects,  real  and  personal,  in  possession,  reversion,  remainder,  or  expectancy, 
and  also  of  all  places  of  benefit  or  advantage  held  by  me,  whether  the  emoluments  of  the  same 
arise  from  fixed  salaries  or  from  fees  or  otherwise,  and  also  of  all  pensions  or  allowances  which 
I  have  in  possession  or  reversion,  or  which  are  held  by  any  other  person  or  persons  for  me  or 
on  my  behalf,  or  of  and  from  which  I  denve  or  may  derive  any  manner  of  benefit  or  advantage, 
and  also  of  all  rights  and  powers  of  any  nature  and  kind  whatsoever,  which  I  am,  or  any  other 
person  or  persons  in  tnist  for  me  or  for  my  use,  benefit,  or  advantage  are,  in  any  manner 
whatsoever,  seized  or  possessed  of  or  interested  in  or  entitled  unto,  or  which  I  or  any  other 
person  or  persons  in  trust  for  me  or  for  my  benefit  have  any  power  to  dispose  of,  charge,  or 
exercise  for  my  benefit  or  advantage,  together  with  a  full,  true,  and  perfect  account  of  all  the 
debts  due  or  growing  due  at  the  time  of  making  the  said  vesting  order  to  me,  or  to  any  person 
or  persons  in  trust  for  me  or  for  my  benefit  or  advantage,  either  solely  or  jointly  with  any 
other  person  or  persons,  and  the  names  and  places  of  abode  of  the  several  persons  from 
whom  such  debts  are  due  or  growing  due,  and  of  the  witnesses  who  can  prove  such  debts  so 
far  as  I  can  set  forth  the  same  ;  and  that  this  my  Schedule  doth  also  contain  a  balance  sheet 
of  so  much  of  my  receipts  and  expenditures,  and  of  the  itemis  composing  the  same,  as  is  re- 
quired by  this  Honourable  Court  in  that  behalf;  and  doth  fiilly  and  truly  describe  the  wearing 
apparel,  bedding,  and  other  such  necessaries  of  myself  and  my  family,  and  my  working  took 
and  implements,  which  are  excepted  by  me  from  the  operation  of  the  Act  of  Parliament  of  the 
1st  and  2nd  Vict  c.  1 10,  together  with  the  values  of  such  excepted  articles  respectively. 


Excepted  Articles  and  the  Values  thereof. 


£. 


Vritness  my  Hand,  the 

and 
Signed  in  the  Presence  of 


Day  of 


One  Thousand  Eight  Hundred 
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APPENDIXl^^  FIRST  REPORT  o/OQMAIISSIONERS 


Appendix. 

FurUier  Retura 
from  Insolvent 
Debtors'  Court- 


Schedule.— Pa^  2.         BALANCE  SHEET  of  RECEIPTS  a»d  EXPENDITURES. 

The  Court  Requires 

That  this  Account  shall  in  no  case  begin  later  than  Four  Calendar  Months  before  the  Prisoner's  last 
Commitment  to  Custody : 

That,  if  he  vas  before  that  Time  arrested  in  any  Suit  which  is  still  continued,  it  shall  begin  not  later 
than  the  Time  of  such  Arrest  : 

That,  if  before  those  Periods,  but  since  the  Commencement  of  his  present  Embanraainttnts,  aaj 
Property  has  gone  away  from  him  by  Sale,  Assignment,  Mortgage,  Distress,  Execution^  or  any 
Means  other  than  the  ordinary  Course  of  Trade,  the  Account  shall  commence  so  as  to  include 
all  sncfa  Transactions : 

t  That  the  Blanks  in  the  Description  of  (he  Debtor  side  of  the  Account  shall  be  filled  with  a  Date 
early  enough  for  Compliance  with  the  above  Directions: 

That  the  specific  Appropriation  of  each  Sum  received  shall  be  separatdy  shown,  where  the  Case 
admits  of  it :  ^ 

That  the  Date  of  each  Item  in  the  Account  shi^l  be  given  by  staling  the  Day  as  well  as  the  Year 
where  the  same  can  be  ascertained  : 

Thai  Money  and  other  Property,  which  was  in  Possession  of  the  Pdaoner  or  his  Family,  or  of  any 
-other  Person,  for  his  or  their  Benefit  at  the  Time  when  he  waa  laa  taken  into  Custody,  shall  in 
all  Cases  be  made  a  specific  Item  or  Items  iu  the  Account. 


Dr. 

t  Specification  of  all  Property,  Real  and  Per 
sonal,  ill  which  I  have  had  an  Interest  at  any 
time  since  the  Day  of  ,  18     , 

to  the  Time  of  subscribins:  this  my  Schedule, 
showing  when,  how,  to  whom,  and  for  what 
Consideration  asy  Portion  of  any  such  Pro- 
perty has  been  paited  with. 


Date. 


£. 


Cr. 

Account  of  all  such  Property,  showing  what  Part 
thereof  is  now  available  tor  the  Benefit  of  my 
Creditors ;  and,  as  to  such  Part  as  has  been 
parted  with,  the  particular  Application  of  the 
Proceeds  ol  the  same. 


Date. 


£.     s.d. 

i        I 
I 
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CREDITORS. 
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N.B^—fFhtrethfre  are  CroWDenuxMdt,  the  Party  mmxt  he 
entered  both  at  Credttor  and  Debtor,  and  •*  eet  ^ff** 
mmat  be  t»ritte»  under  the  JmowU. 


No. 


Names  and  Deirriptioos 
of  Creditors  and  CUimaats, 

and  their 
present  or  last  Residences. 


Amount 


When 
€k)ntracted. 


Disputed. 


Admitted    I         Nature  and  Consideration 

I  of  the  Debt  and  Securities,  if  any  j 


also,  if  the  Debt  is  disputed^ 
the  Reason  thereof. 


Appendix^ 

Furthei-  Return 
from  Insolvent 
Debtors'  Court. 


_l 


4  A -2 
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ScHBDULE.— Page  4.  CREDITORS,  continued. 


No. 


Names  and  Deicriptions  of 

Creditors  and  Claimants^ 

and  their  present  or 

la&t  Residences. 


Amount. 


£. 


s. 


When 
Contracted. 


Admitted  or 
Disputed. 


Nature  and  Contideraiioa  of  the 

Debt  and  Secoritiesv  if  WT ; 
also,  if  the  Debt  is  &piied  €bm 
Baason  thereof  ^ 
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Schedule. — Page  5. 


HM.^fFhere  thwe  are  Crott  Dmiuinds.the  Party  mutt  '•/» 
nP!  RTOn  ^  entared  both  as  Crediloramd  DebtoftOnd  *' set ujf^ 

LiriDlUrta.  muUbawritUM  under  the  Amount. 


No. 


Namet,  Deteriptions^ 

and  Placev  of 
Abode  of  Debtors. 


Amount. 


When 
Con- 
tracted. 


£. 


s. 


Good, 

Bad,  or 

Doubtful. 


Nature  and  Considera- 
tion of  the  Debt ; 
also  Securities,  if  any* 
for  the  same. 


Witnesses  with  their 

Residences  and  other 

Evidence,  by  which  the 

Debt  may  be  proved. 


Appendix* 

Further  Return 
from  Insolvent 
Debtora*  Court. 
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Appendix. 

Further  Return 
from  Insolvent 
Debtors'  Court 


N.B.— /^  Property  hat  been  taltn  Pbt9e$sitm  o/6y  tke 

Schedule.— Page  6.     PROPERTY  IN  POSSESSION.  tlT^^'L'^-'^.r^'JLT*^  •c^miMeu  he 

°  fkllp  entered  w  the  Schedule. 


Interests  in 
Land. 


3 

e 


g-  2. 

•ij  Personal 
2-  Property. 


r 


n 

4 
e 

a. 

§ 

M 

3 


if 
3 

I 


Property  in 
the  Funds, 
Annuities, 
Shares,  &c. 


Unpaid 
Legacies. 


BOOKS, 
DEEDS, 
PAPERS. 


Real  and  Personal  Estates  and  Effects,  which  were  in  my  Possession,  En- 
joyment, or  Control,  or  which  were  held  by  any  other  Person  or  Per- 
sons in  Trust  for  my  Use,  or  to  the  Possession  or  Enjoyment  of  which 
I  was  entitled  at  the  Time  of  subscribing  my  Petition,  and  which  are 
not  excepted  from  the  Operation  of  the  Act. 


Sappoeed  Value. 


Freehold,  Copyhold,  and  Leasehold  Property,  with  local 
Description^  Names  of  Tenants,  and  Annual  Rent  of 
the  Same ;  and  Statement  of  Incumbrances  (if  any) 
thereupon,  with  Dates  thereof 


Household  Goods  and  Furniture at 

Wearing  Apparel 

Jewels,  Trinkets  and  Ornaments  of  the  Person 

Mate,  Linen  and  China 

Wines  and  other  Liquors 

Books,  Prints  and  Pictures 

Horses,  Cows  and  other  Animals 

Carriages 

Farming  Stock  and  Implements  of  Husbandry 

Stock  in  Trade  in  my  Business  of 

Machinery  and  Utensils  in  my  Business  of 

Ships  and  Shares  of  Skips,  viz  : 

Cash,  Bills,  Promissory  NoteSy  Bonds  and  other  Personal 
Property  not  before  specified. 


s. 


Annuities,  Money  in  the  Public  or  other  Funds,  Shares  in 
Canal  and  other  Companies  :  showing  in  whose  Names 
the  same  are  standing,  also  when  and  by  whom  the  last 
Dividend  or  other  Payment  was  received  in  respect  of 
the  same. 


Legacies  due,  but  unpaid;  wiih  all  particulars  concerning 
the  same. 


The  following  is  a  true  List  of  all  Books,  Papers,  Deeds,  and  Writ- 
ings, relating  to  my  Estate  and  Effects,  or  any  part  thereof,  which  at  the 
Time  of  my  first  Arrest  above-mentioned  were,  or  at  any  time  since  have 
been  in  my  Possession,  or  under  my  Custody  or  Control,  or  in  the  Pos- 
session or  Custody  of  any  Person  in  trust  for  *me,  or  for  my  Use,  Benefit, 
or  Advantage. 
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Schedule. — Page  7. 


PROPERTY  in  REVRRSION,&c.— PLACES -PENSIONS— RIGHTS 
and  POWERS. 


N.B. — Contingent  as  well  as  Vested  Interests  must  be  entered. 


Appendix. 

Further  Return 
from  Insolvent 
Debtors'  Court. 


Interests  in 
Land. 


2. 
Personal 
Property. 


Property  in  the 
Funds,  Annui- 
ties, Shares,  &c. 


Personal  Property,  with  Names^nd  Descriptions  of  Persons 
now  enjoying  the  same;  also  the  Nature  of  my  Interest 
therein,  and  from  Whom,  and  in  what  Manner  it  is  derived. 


Annuities,  Money  in  the  Public  or  other  Funds,  Shares  in 
Canal  and  other  Companies :  showing  in  whose  Names  the 
same  are  standing,  with  Names  and  Descriptions  of  Persons 
now  enjoying  the  same ;  also  the  nature  of  my  Interest  therein, 
and  from  Whom  and  in  what  Manner  it  is  derived. 


Real  and  Personal  Estates  and  Effects,  in  which  I  have  any  Interest  in 
Reversion,  Remainder,  or  Expectancy. 

Freehold,  Copyhold,  and  Leasehold  Property,  with  Names  t  Supposed 
and  Descriptions  of  Persons  now  enjoying  the  same^  and  vahie  of  my 
the  Annual  value  thereof;  also  the  nature  of  my  Interest  Interest  if 
therein,  and  from  Whom  and  in  what  Manner  it  is  de-  now  to  be 
rived.  Sold. 


£.     s.    d 


PLACES  and 
PENSIONS 

Possession 
or  Reversion. 


RIGHTS 

and 
POWERS. 


Places  of  Benefit  or  Advantage  held  by  me,  with  the  Salaries,  Fees 
and  Emoluments  thereof:  also  all  Pensions  and  Allowances  in 
Possession  or  Reverrion,  held  by  me  or  by  any  other  Person  or 
Persons  for  me  or  on  my  behalf,  or  of  and  from  which  I  derive  or 
may  derive  any  Benefit  or  Advantage. 


Rights  and  Powers,  which  I  or  any  other  Person  or  Persons  in  Trust 
for  me,  or  for  my  Use,  Benefit,  or  Advantage,  am  or  are  in  any 
manner  seized  or  possessed  of  or  interested  in  or  entitled  unto,  or 
which  I  or  any  other  Person  or  Persons  in  Trust  for  me,  or  for  my 
Benefit,  have  any  power  to  dispose  of,  charge,  or  exercise  for  my 
Benefit  or  Advantage. 


I  do  hereby 

swear  that  the  Contents  of  this  my  Schedule,  and  of  all  and  every  part  thereof  respectively, 
are  true :— SO  HELP  ME  GOD. 
SWORN  in  Court,  at 
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Further  Return 
from  Insolvent 
Debtors'  Court. 

Day  of                     11 
Day  of                     11 
Day  of                     11 

Day  of                     11 
Day  of                     1 
Day  of                     11 
Day  of                     1 

1 

< 

Committed 
Petition  signed 
Ditto  filed 

Vesting  Order 
Schedule  signed 
Ditto  filed 
To  be  heard 
Debts    £ 

1 

1 
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DECISIONS  OP  THE  COURT  AS  AFFECTING  PROPERTY  AS  WELL  AS 

PERSON. 

Such  is  shortly  the  ordinary  history  of  a  case  to  the  hearing,  which  decides  the  question  of 
personal  liberty ;  but  with  the  question  of  liberty  the  question  of  property  also  is  often 
involved  in  the  decision. 

The  petition  for  liberty  is  this  :  that  the  court  will  take  from  the  creditors  the  right  of 
arresting  the  person,  which  the  general  law  allows  to  them,  and  which  formerly  was  allowed 
at  the  beginning  of  a  law-suit,  now  only  at  the  end  of  it  The  boon  sought  may  be  granted 
absolutely,  or,  by  reason  of  matters  injuriously  done  by  the  petitioner  towards  those  against 
whom  he  seeks  the  privilege,  it  may  be  less  amply  allowed. 

In  every  case  there  is  the  condition  of  yielding  all  remaining  property  towards  the  satisfac- 
tion of  those  who  have  suffered  a  diminution  of  theirs  by  means  of  the  petitioner.  If  such 
property  confessedly  exists  within  control  of  the  petitioner,  the  prayer  of  the  petition  must  be 
altogether  denied  till  it  is  surrendered ;  if  it  has  been  unfairly  appropriated,  but  is  irremediably 
l^ne,  an  unfavourable  judgment  must  be  resorted  to;  where  a  fraudulent  intent  is  clear,  but 
the  professed  disposition  doubtful  in  fact,  wanting  in  consideration,  or  done,  if  done,  in  con- 
spiring to  defeat  and  evade  honest  obUgation,  there  is  no  need  for  speedy  judgment ;  there  is 
hope  that  it  may  be  avoided :  the  injuring  party  is  under  the  restraint  of  the  law,  emancipa- 
tion is  to  be  gained  by  an  undoing  of  the  injury,  and  the  opportunity  of  undoing  it  may  be 
rightly  afforded  by  a  delay  of  the  adjudication,  or  by  pronouncing  it  according  to  his  desire, 
but  conditional  on  his  performance  of  an  ascertained  duty. 


Appendix. 

Further  Return 
IVom  InsoWent 
Debtors*  Court. 


Property  accruing  by  the  application  of  these  principles  of  administration  has  long  been  of 
constant  occurrence ;  a  few  examples  shall  be  cited. 

1.  On  24th  May,  1827,  T.  M.,  a  farmer,  was  taken  in  execution,  being  unwilling  to  pay  his 
debts.  He  let  one  circuit  go  by  before  he  made  up  his  mind  to  petition.  He  appeared  at 
the  autumn  circuit.  Hb  special  balance-sheet  stated  that  on  21st  April  preceding  he  disposed 
of  his  farming  stock,  &c.,  in  order  to  pav  rent  and  debts,  and  that  he  received  as  the  value 
295/.,  not  disclosing,  as  he  was  bound  to  do,  the  name  of  the  purchaser;  among  the  payments 
to  discharge  this  sum,  which  professed  to  be  all  appropriated,  was  stated  a  debt  of  132/.  10^. 
to  one  F.  L.  Evidence  was  adduced,  and  there  was  more  than  enough  to  demand  an  adjourn- 
ment to  the  next  circuit  for  better  proof,  not  without  strong  intimation  of  opinion  on  merits. 
When  the  case  was  called  in  the  spring,  1828,  F.  L.,  who  was  the  professed  purchaser, 
(whether  duly  a  creditor  or  not  may  be  uncertain,)  was  ready  with  the  fair  price,  i.  e.,  with  a 
discharge  for  bis  own  claim,  and  265Z.  cash  for  the  assignee,  the  balance  on  the  true  value ; 
that  is  to  sav,  the  insolvent  was  tired  of  his  experiment,  and  went  out  of  gaol,  paying  all  his 
creditors,  whose  debts  amountecl  to  256/.  5^.  2a. 

2.  R.  H.,  heard  on  circuit  in  autumn,  1839.  Insolvent  was  an  innkeeper,  and  not  fulfilling 
his  engagements  with  his  creditors,  had  met  them  in  June,  1 839,  and  proposed  a  composition, 
with  sureties  for  payment  They  were  willing  to  accept  either  this  or  an  assignment.  After- 
wards he  intimated  that  the  expected  sureties  had  withdrawn ;  and,  while  matters  stood  thus, 
he  sold  his  effects  with  the  licences  to  his  step-son,  a  young  surveyor,  aged  22,  on  a  valuation 
made  between  themselves  of  185/»,  taking,  as  was  alleged,  35/.  cash  and  three  bills  of  50/. 
each,  at  8,  16,  and  24  months.  This  was  on  29th  June.  On  12th  August  he  was  committed 
in  execution :  he  petitioned,  and  stated  in  his  schedule  that  the  young  man  had  discounted 
one  of  his  own  50/.  bills,  and  that  he  (insolvent)  had  expended  that  50/.  and  the  35/.  all  but 
2G/.,  which  sum  he  pays  into  court,  together  with  the  two  bills  at  16  and  24  months.  He 
was  discharged  on  sureties  till  the  hearing  without  opposition,  and  returned  to  the  actual, 
though  not  nominal,  management  of  his  inn.  At  the  hearing  on  20th  November  the  com- 
missioner adjudicated  a  discharge,  conditional  on  paying  into  court  a  further  sum  of  140/. 
cash  instead  of  the  two  bills;  otherwise  adjourned  to  next  circuit  for  judgment.  On 
16th  December  the  money  was  paid,  and  the  gaoler's  warrant  was  issued. 

3.  N.  D.,  heard  on  circuit  21st  November,  1831.  The  insolvent,  a  London  tradesman,  owed 
many  very  recent  debts,  and  one  for  which  his  brother,  a  tradesman  in  the  country,  had 
become  security  a  year  before ;  since  which  many  others  were  contracted.  He  had  given 
his  brother  a  warrant  of  attorney,  under  which  a  large  stock  was  sold  off  at  an  immense 
sacrifice,  when  only  one  small  instalment  of  that  debt  so  secured  had  become  due.  No  creditor 
was  heard  of  at  the  hearing,  and  the  commissioner  pronounced  a  discharge  forthwith,  con- 
ditional on  150/.  being  paid  m,  being  the  net  proceeds  of  the  sales,  minus  tne  portion  of  the 
above  debt,  which  had  become  due  at  the  time  of  the  arrest. 

The  money  was  paid  in  at  the  circuit  town,  and  the  discharge  issued.  Three  considerable 
London  tradesmen  were  named  by  the  commissioner,  and  written  to  by  the  circuit  clerk,  and 
the  appointment  of  assignee  took  place  according  to  their  wishes. 

4.  J.  C,  heard  on  circuit  23d  Feoruary,  1835.  Insolvent  had,  without  notice  to  trade  creditors, 
made  assignment  to  his  father  and  father-in-law  in  trust  for  creditors.  A  distant  creditor, 
vrho  had  lately  supplied  his  first  lot  of  goods,  and  had  at  no  time  received  any  of  the  insolvent's 
money,  of  course  arrested  him ;  but  no  creditor  was  heard  of  at  the  hearing,  although  there 
were  others  under  similar  circumstances  with  the  detaining  creditor.  The  commissioner, 
after  the  best  investigation  he  could  make,  pronounced  discharge,  conditional,  inter  alia,  on 
160/.  4#,  being  paid  mto  court:  and  made  a  nomination^  giving  to  certain  London  creditors 

^'^  ^      ^  4B 
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the  option  of  being  assignees.  All  conditions  were  fulfilled,  and  the  insolvent  discharged 
before  the  commissioner  left  the  circuit  town.  Mr.  Foster,  of  Cnitched  Friars,  (not  the 
detaining  creditor,)  a^erwards  became  sole  assignee,  took  the  troable  to  exeemie  the  tract 
without  legal  assistance,  and,  at  an  outlay  of  21.  7s.  7d.  for  advertisements,  &c.,  prompdy 
declared,  and,  within  a  very  few  months  from  the  day  of  hearing,  fully  paid  a  dividend  of 
6f.  S^d.  in  the  pound,  dividing  the  whole  to  a  fraction. 

To  take  this  trouble  is  more  than  can  reasonably  be  expected  of  those  who  haf«  the  ooeii- 
pation  of  their  own  business.  It  is  mentioned  to  show  that  creditors  may  assist  diemaehes  if 
they  will,  and  that  the  court  is  not  forgetful  of  their  rights  in  their  abseaoe. 

5.  P.Y.,  a  farmer,  occupying  at  80/.  a-year  rent,  was  heard  on  cironit  12th  July,  1838.  His 
debts  were  about  800/. ;  lus  aUeged  assets  were  50/.  in  furniture  and  fiBuning  stodL,  aad  3S/. 
growing  crops ;  but  some  rent  was  due.  It  appeared  that  he  hud,  in  June,  1837,  exaeutod 
an  assignment  to  his  brother,  professedly  in  trust  for  creditors,  on  a  valnation  of  250/. ;  but  he 
had  hunself  continued  to  oecupy  and  to  sell,  and  he  professed  to  have  paid  certain  ptposwls 
to  the  brother  on  behalf  of  creditors,  which,  however,  had  ne^r  readied  any  of  theaa.  He 
was  in  custody  for  a  small  debt  of  20/.  No  creditor  appeared  to  oppoee  at  the  hearing;  Imt 
the  case  appeared  a  very  clear  one  to  the  commissioner,  who  prooouneed  a  diaeiiar]ge,  con- 
ditional on  185/.  bein?  paid  into  court.  Certain  bankers,  creditors  for  123/.,  were  tttcJ 
assignees  on  the  best  selection  which  the  conunisrioner  oould  make.  On  the  18th  October  the 
money  was  x>aid,  and  the  gaoler's  warrant  issued.  On  the  12th  /airosry,  1899>  the  ^«^l;^Tti 
took  out  their  appointment  with  the  money,  and  paid  a  dividend  of  4r.  4d.  in  the  pawid. 


If,  after  opportunity  afforded  by  adjournment,  nothing  b  done  to  compensate  the  injustice 
which  has  been  suffered  by  creditors,  the  debtor  must  submit  to  that  judgment  which  the 
court  is  authorized  to  pronounce ;  but  even  then  it  is  open  to  make  amends,  for  the  court 
inflicts  not  imprisonment,  having  only  the  power  to  denyreUefl 

1.  T.  T.  M.  was  heard  on  circuit  on  9th  March,  1837,  on  21st  July,  and  again  on  IStti 
November,  same  year ;  this  party  had,  by  certain  contrivances  and  representations,  obtained 
the  delivery  of  large  quantities  of  goods  at  the  same  time  from  various  persons  vridi  whom  he 
had  never  dealt  tefore ;  and  the  goods,  as  they  arrived,  were  swallowed  up  by  an  execution 
at  the  suit  of  his  father,  to  whom  he  had  given  a  warrant  of  attorney  for  this  exprwa  pur- 
pose, the  sheriff's  officer  being  on  the  premises  ready  to  receive  the  goods  as  they  arrived; 
the  case  was  a  strong  one  of  the  kina;  two  adjournments  had  ^ven  opportunity  of  re- 
pentance.    On  the  third  wpearance  there  was  judgment  of  30  calendar  montlis. 

2.  J.  C.  was  heard  on  circuit  27th  July,  1839.  The  case  was  this : — A  very  old  man,  who 
had,  by  a  persevering  frugality,  £ot  together  a  ^ood  sum  of  money  in  a  box,  broke  his  le^r 
by  a  &11,  when  at  scHXie  dwtance  uom  his  own  lodging,  and  near  the  house  of  the  insolvent^ 
who  had  married  hb  daughter;  he  was  taken  to  their  house ;  he  sent  for  his  box,  and  gave 
it  to  their  care ;  in  a  few  weeks  he  died  intestate ;  and  his  grandson,  the  son  of  a  deceased 
son,  took  out  administration,  and  sued  the  insolvent,  who  totally  refhsed  to  account  for  any 
part  of  the  money.  The  trial  had  occupied  a  long  time  before  the  judge  at  the  assizes,  aiKi 
ended  in  a  verdict  of  500/.  for  the  plaintiff.  The  insolvent  was  aflerwaras  taken  in  executioa 
and  petitioned  this  Court.  He  had,  before  the  jury,  endeavoured  to  prove  a  gift  by  the 
intestate  of  the  money  which  the  box  contained.  Before  the  commissioner  on  circuit  it  was 
proposed  to  avoid  a  renewal  of  the  inquiry  by  evidence,  as  having  been  conclusiTely  made  by 
the  jury ;  but  as  the  defendant  seemed  rather  to  have  avoided  the  question  of  amount  on  the 
trial,  resting  chiefly  on  the  proof  of  gift,  and  as,  by  his  schedule,  ne  insisted  that  the  whole 
contents  of  the  box  had  been  only  64/.,  the  oonAmissioner  considered  that  the  question  of 
amount  required  to  be  investigatea  by  him,  notwithstanding  the  verdict.  He,  accordingly, 
went  through  the  whole  case.  All  the  former  witnesses,  with  additional  witnesses  on  boUi 
sides,  were  fully  examined.  The  result  was,  the  most  satisfactory  disproof  of  gift,  and  ths 
fullest  proof  that  500/.  was  a  much  less  sum  than  was  given  by  tne  old  man  to  the  care  of 
his  daughter  and  her  husband.  Here  the  plaintiff  was  the  only  creditor,  and  it  was  open  to 
him  to  accept  any  terms.  The  case,  therefore,  stood  simply  adjourned;  obstinacy  con- 
tinuing, at  tne  ensuing  circuit,  the  full  term  of  three  years  was  adjudicated  as  the  period 
when  the  party  should  be  discharsed :  he  can  purchase  his  liberty  sooner  if  he  wilL 

In  these  latter  cases  the  hope  of  produdng  honesty  by  delay  vras  disajppointed ;  it  was  so 
likewise  in  the  case  of  J.  B.,  who,  naving  made  a  sudden  conversion  of  goods  into  money; 
and  come  into  Liverpool,  was  arrested  on  mesne  process  by  three  creditors  at  midnig^  on 
a  Monday,  having  paid  for  passage  to  America  for  himselC  wife,  and  brother-inJaw,  by  a 
vessel  which  did,  in  fitct,  sad  on  the  Tuesday  with  the  latter  of  the  three.  660/.  caoli, 
befenging  to  the  insolvent,  had  arrived  with  the  party  at  Liverpool;  it  was  not  fortbeoniiiig'; 
but  was  not  beUeved  to  have  gone  to  America.  After  much  evidence  the  case  was  adjourned 
on  the  29th  November,  1837.  Offers  of  compromise  were  then  made,  but  not  such  as  the 
creditors  would  accept,  and  the  case  was  practically  withdrawn  from  this  court  l^  liie  insol- 
vent making  his  way  through  the  roof  of  the  gaol  and  being  no  more  heard  of. 


Much  payment  accrues  to  those  entitled  to  it  through  the  operation  of  the  same  princ^ile 
of  enforcement  that  hu  been  shown,  even  where  the  jurisdiction  is  avoided,  rather  than 
obeyed :  and  the  receipts  ot  money  into  the  hands  of  those  who  are  the  proper  agents  §or 
distribution,  assignees  provisional  or  odier,  are  by  no  means  the  only  criteria  by  which  to 
know  the  measure  of  benefit  that  aocmes  to  creditorB  by  operatien  of  the  statute. 
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One  who  seeks  to  himself  the  benefit  of  this  law  without  according  to  his  creditors  the         Appendix. 
benefit  which  the  same  law  would  administer  to  thern^  often  finds  his  disappointment^  and  '"""' 

retreats  in  anticipation  of  failure.  He  goes  on  to  a  certain  point,  then  shuns  the  judgment,  £^^  S*^* 
and  pitys  his  way  out  of  prison.  To  know  in  every  case  how  far  a  party  so  retreating  has  Debtors'  Court 
afterwards  performed  to  his  credirors  those  duties  which,  in  applying  to  this  court,  he 
secretly  intended  to  evade,  is  impossible.  If  he  went  to  prison  by  collusion^  he  retreats 
without  expense ;  if,  by  compulsion,  he  at  least  pays  the  active  party  who  caused  his  custody  $ 
but  remains,  as  before,  liable  to  the  arrest  of  others.  Some  instances  may  be  given  which 
point  oat  that  this  fidlure  of  un&ir  project  has  been,  as  it  ought  to  be,  attended  with  effects  right 
in  themselves^  and  useful  in  their  example  and  influence;  and  that  on  failure  of  the  attempt  to 
gain  an  mijtnt  annihilation  of  debt  through  this  court,  the  party  feeling  the  righteous  pressure 
of  the  law  is  driven  to  seek  the  relief  by  more  legitimate  means. 

1.  W.  E.,  a  silk  manufacturer,  was  heard  on  circuit,  20th  November,  1837.  There  were 
BO  assets  annouoed ;  and  the  excuse  set  forth  was  that  he  had  been  robbed  of  377/.  on  the 
Ughway.  The  ease  was  vigorously  opposed  by  Manchester  creditors ;  the  sum  said  to  be 
lost  fully  equalled,  perhaps  rather  excc^ed^  that  which  he  had  to  lose ;  the  robbery  itself  was 
chsbelieved ;  but  the  inquiry  into  recent  receipts  and  payments,  though  diligently  made,  did 
not  give  any  safe  sum  which  the  conmiissioner  could  name  then  as  the  condition  of  discharge. 
When  the  mtention  to  adjourn  was  stated,  the  insolvent  addressed  the  court, — "  I  say,  Mr. 
Commissioner,  I  should  like  to  pay  the  money.  I  have  70/.,  and  my  friends  will  make  the 
rest.*'  The  case  was  adjourned,  and  the  insolvent  was  no  more  heard  of  in  this  court  To 
what  precise  measure  he  satisfied  the  claims  upon  him  is  not  in  the  records  here ;  but  there 
is  reason  to  know  something  on  this  head;  inquiry  was  made  by  direction  of  a  commissioner, 
of  one  creditor,  certainly  not  the  most  likely  to  have  been  paid,  viz.,  a  woman  in  Drury-lane^ 
called  in  the  schedule  a  silk-waterer,  in  the  directory  a  hot-presser,  and  whose  debt  is  stated 
at  37/.  10^. ;  the  answer  was,  that  she  received  10^.  in  the  pound  on  that  sum.  It  is  not 
likely  that  the  more  active  parties  of  Manchester,  who  resisted  the  discharge,  and  had  the 
control  of  it  in  their  hands,  accepted  less.  The  debts  were  418/.  6^.  dcf^,  besides  the  costs  of 
a  tried  action  and  expense  of  opposition. 

2.  So  in  the  case,  of  T.  D.,  who  was  before  the  court  in  London  in  November  1837,  the 
debtor,  though  unopposed,  not  liking  certain  inquiries  which  the  court  itself  instituted,  paid 
his  own  way  out  of  custody,  and  resumed  his  former  state  without  benefit  from  this  jurisdic- 
tion :  here,  too,  there  is  no  record  of  the  measure  of  payment,  but  there  is  reason  to  know 
something  from  inquiries  made ;  the  creditors  of  that  date,  who  took  the  trouble  to  apply  to 
him,  are  believed  to  have  got  about  5^.  in  the  pound,  and  it  is  believed  that  the  detaining  ere* 
ditor  received  about  the  fiul  amount  of  his  claim :  the  schedule  disclosed  no  assets. 

3.  A.  B.  was  first  heard  on  the  3d  April,  1838 :  the  detaining  creditor  was  a  young  woman, 
who,  with  another  young  woman,  had  called  on  his  wife,  and  to  whom  the  wife  had  exhibited 
a  large  quantity  of  money,  stating  that  it  amounted  to  731/.;  the  same  evening,  after  those 
parties  had  left  the  house,  the  vessel  in  which  the  money  was  was  said  to  be  missing,  and  the 
two  women  were  charged  and  taken  into  custody ;  the  next  day  the  property  was  again  in  its 
usual  place  ;  but  the  insolvent  and  his  wife  persisted  in  the  charge,  and  an  action  was  brought 
by  the  accused  party,  who  obtained  50/.  damages  with  90/.  costs;  the  insolvent  did  not  pay, 
and  was  taken  in  execution. 

The  schedule  did  not  disclose  the  existence  of  any  such  property  as  the  plaintiff  had  been 
charged  with  stealing;  after  being  three  times  before  the  court,  the  insolvent  filed  an  amend* 
ment,  stating  that  the  sum  of  731/.  had  be^i  in  charge  of  lus  wife,  having  been  deposited  with 
her  for  safe  custody  by  the  owners;  the  parties,  nam^  as  owners,  were  principally  dead  men, 
who  were  afterwards  satisfactorily  proved  to  have  been  incapable  of  owning  so  much  money, 
although  a  witness  was  produced  who  swore  he  saw  it  repaid  to  them. 

The  evidence  bearing  on  these  points  was  such  as  to  fill  nearly  a  volume  of  the  commis- 
sioners* minutes ;  the  insolvent  was  at  last  told  that  he  never  would  be  discharged  without 
^ving  up  the  property ;  he  did  give  it  up,  but  not  to  this  court ;  the  case  appeared  no  further  : 
niis  court  has  no  record  of  payment  made.  It  is  known,  however,  that  me  debt  and  costs 
were  paid,  and  a  good  payment  in  addition  made  to  the  plaintiff,  covering,  no  doubt,  the  costs 
of  opposition,  as  tnese  nave  never  been  brought  for  taxation :  there  were  a  few  other  creditors, 
but  the  detaining  creditor  alone  was  an  object  for  the  protection  of  the  court ;  the  others  were 
either  of  ancient  date,  long  barred  by  the  statute,  or  were  secured  by  mortgages. 


The  apprehension  of  the  scrutiny  of  the  court  sometimes  induces  a  retreat  from  this  juris- 
dictioD,  by  one  who  has  sought  it,  before  the  day  of  hearing  has  arrived,  as  in  the  following 
instance  ^— 

T.  W.  was  arrested  ia  execution  17th  January,  1840;  debts  amounted  to  1751.;  he  filed 
petition  on  31st  January;  creditors  obtained  appointment  of  assignees  on  5th  February;  the 
hearing  on  circuit  stood  for  10th  March.  The  special  balance  sheet  discloses  a  sale  by 
auction  under  a  bill  of  sale  given  by  insolvent  to.  his  brother.  On  the  5th  March  he  received 
notice  of  opposition;  on  the  7th  tl^  brothers,  not  willing  to  encounter  the  investigation  of 
matters  in  uns  court,  made  arrangements  with  the  creditors,  all  of  whom  act  together,  for  the 
payment  of  10^.  in  the  pound,  and  the  party  goes  out  of  custody ;  part  was  paid  down,  the 
rest  is  secured,  and  the  creditors  gave  engagement  to  release  on  payment  of  the  residue  and 
all  ooets  in  a  fortnight 
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Farther  Return 
from  Insolvent 
Debtors'  Court. 


A  scheme^  founded  on  erroneous  conception  of  the  use  of  this  court,  may  break  down  in  a 
still  earlier  stage ;  every  day  furnishes  instances  where  such  inference  may  be  reasonably 
drawn  from  circumstances,  as  here : — 

J.  R  K.  was  committed  1st  August,  1839;  petitioned  the  2d;  signed  schedule  the  6th; 
filed  it  the  7th ;  and  on  the  same  day  took  out  the  notice  for  discharge  on  sureties.  When 
the  application  came  on  for  that  preliminary  discharge,  the  commissioner  saw,  on  examina^ 
tion  of  the  schedule,  that  the  party  (a  tailor)  was  in  custody  on  a  ca.  sa>  for  17 L  14*. ;  that  he 
had  very  lately  much  increased  his  balances  with  the  woollen  drapers ;  that  though  he  had 
very  lately  taken  premises  on  a  lease  of  14  years,  he  had  paid  no  rent ;  and  though  fix)m  200J. 
to  300L  repairs  had  just  been  performed,  the  carpenter,  builder,  &c.  stood  in  the  schedule 
unpaid,  so  that  the  excuse  of  insolvency  was  not  quite  apparent ;  and  further  it  appeared  that 
the  lease  itself,  instead  of  being  lodged  in  court  with  the  schedule,  was  excused  as  being  in 
the  hands  of  a  solicitor,  to  whom  6/.  was  owing  :  but  as  against  this  6/.  of  law,  there  stood  a 
tailor's  bill  of  16/.  3*.,  the  aspect  of  the  case  was  such  as  to  indicate  a  danfi^er  that  this  insol- 
vent might  get  the  repairs  of  a  house  and  also  a  large  supply  of  cloth  for  nothing,  possibly  not 
deserving  to  have  them  at  so  cheap  a  rate.  Accordingly  it  was  required  that  the  amount  of 
sureties  should  be  increased  t>eyond  that  of  the  execution  debt,  and  that  the  lease  should  be 
lodged  before  the  present  application  went  any  further.  It  did  go  no  further ;  the  party 
found,  as  many  have  before  him,  that  this  court  is  not  so  accommodating  a  tribunal  as  is 
sometimes  imagined;  he  went  out  of  custody,  and  not  long  af^er  applied  for  the  dismissal  of 
his  own  petition ;  he  returned  to  his  rights  and  liabilities ;  and  as  he  is  still  in  the  same  house, 
and  same  trade,  it  is  to  be  hoped  that  he  gained  useful  notions  from  his  experiment. 

N.  B.  The  detaining  party,  as  may  be  supposed,  did  not  resist  the  application ;  the  statute 
denies  notice  of  it  to  all  others. 


Even  where,  in  the  most  legitimate  way,  and  without  any  evasion,  the  laws  of  this  court 
and  the  knowledge  of  their  existence,  causes  the  satisfaction  of  debts,  it  may  be  that  nothing 
passes  through  hands  of  assignees  by  way  of  distribution^  and  that  the  fact  of  paj^nent 
appears  only  by  the  act  of  acquittance ;  it  is  needless  to  name  such  cases  here.  Those  of 
1839,  which  reached  the  point  of  a  re -assignment,  or  cancelling  the  security,  are  detailed  in 
the  above  return ;  that,  however,  necessarily  contains  only  those  where  every  debt  has  been 
actually  satisfied ;  and  yet  it  must  be  believed,  that  some  measure  of  payment  is  often  made, 
which  may  be  inadequate  to  mature  the  case  for  this  appUcation  to  the  court;  and, 
indeed,  that  where  total  acquittance  is  given,  the  court  need  not  always  be  acquainted  with  it; 
parties  may  be  satbfied  with  the  receipts  of  their  creditors  without  seeking  to  register  the 
transaction  in  the  records  of  this  court. 

It  is  believed  that  in  many  such  cases  creditors,  pleased  with  the  exertion  made  in  their 
favour,  give  discharge  on  receipt  of  a  very  moderate  compostion. 

In  some  cases  one  cannot  doubt  that  there  has  been  a  payment  in  full,  as  in  the  case  of 
W.  A.,  who  was  discharged  on  the  4th  August,  1828,  nis  debts  being  4,288/.  6s.  7d,  In 
May,  1832,  satisfaction  was  ordered  to  be  entered  on  the  judgment ;  he  had  unexpectedly 
comejinto  a  large  property,  real  and  personal,  paid  debts  and  showed  release,  paying  into 
court  15/.  for  one  creditor  whom  he  could  not  find;  here  there  was  no  realization  of  assets; 
no  dividend ;  the  case  is  only  known  officially  by  the  application  to  enter  satisfaction  on  the 
judgment. 

The  motive  to  the  liquidation  of  debt  may  be  seen  to  act  in  such  a  case  as  the  following, 
where  the  payment  was  quite  voluntary  on  the  part  of  the  debtor,  and  would  not  have  been 
successfully  urged  against  his  consent : — 

T.  B.,  carpenter  and  builder,  was  discharged  16th  April,  1832 ;  his  totaldebts,  not  including 
those  secured  by  mortgage,  were  rather  above  2,000/.  By  the  fruits  of  his  labour  he,  of  his 
own  accord,  tendered  a  composition  of  5s.  to  creditors,  and  obtained  their  release  in  April,  1836. 
Iliere  were  three  small  creditors  whose  accounts  were  contested,  and  which  brought  the  case 
before  a  commissioner.  Their  amounts  were  reduced  and  paid.  That  case  might  not  have 
been  heard  of  but  for  the  accident  of  these  minor  differences. 

The  following  is  another  instance  of  readiness  to  pay,  and  shows  one  of  the  many  varieties 
in  which  after  payment  can  accrue,  though  it  is  not  strictly  a  case  of  subsequently  acquired 
property. 

H.  G.  was  discharged  12th  March,  1832.  He  had  a  leasehold  interest,  which  was  of  no 
value  for  sale ;  and  he  continued  to  occupy  it  as  if  no  insolvency  had  taken  place.  Since  that 
time  the  premises  became  necessary  to  a  certain  railroad  company,  and  the  insolvent  announced 
the  event  to  his  creditors.  The  sum  paid  by  the  company  in  August,  1839,  satisfied  all  his 
debts,  and  the  surplus,  117/.  7s.  Id.,  has  been  received  by  the  insolvent,  after  adjustment  of 
all  accounts  by  a  commissioner. 


If  the  subsequently  accruing  ability  to  pay  arises  not  from  a  gross  present  sum,  but  from 
an  annuity,  the  court  is  more  likely  to  be  informed  of  all  particulars.  As  it  is  more  necessary 
that  one  should  act  for  many,  a  discharge  by  composition  is  less  easy  and  a  trustee  more 
indispensable. 

J.  J).,  captain  of  marines,  was  discharged  on  25th  March,  1817;  lus  dri)Cs  then  iq)peared 
4,370/.  2s.  Id.  On  10th  March,  1829,  the  court,  after  hearing  both  parties,  made  order  that 
the  sum  of  100/.  annually  should  be  paid  to  the  assignee  out  of  the  rents  of  certain  property 


Digitized  by 


Google 


for  inquiring  into  BANKRUPTCY  and  INSOLVENCY.  553 

iprhich  had  been  then  lately  devised  to  him,  and  this  order  was  obeyed.    The  insolvent  was         Appendix. 

not  left  destitute,  for  his  income  from  the  property  was  above  200/.,  smd  his  wife  had  recently  

acouired  some  property  from  another  quarter.  Further  ^^"i^ 

The  case  of  R.  B.,  though  not  in  all  points  happy,  exhibits  the  salutary  power  of  requiring  Deblora^Vourt. 
the  payment  of  just  debts  after  a  discharge,  when  there  shall  be  ability  to  pay  them.     The 
case  has  been  imperfectly  explained  in  evidence  already  printed,  and  it  admits  of  being  more 
intelligibly  stated  than  the  witness  who  mentioned  it  was  enabled  by  his  information  to  do. 

R.  b.  was  discharged  without  opposition  4th  December,  1826.  The  claims  against  him,  as 
by  his  schedule,  were  15,720/.  6^.  3d.  They  were  afterwards  brought  forward  to  a  larger 
amount.  The  entire  assets  were  two  pawnbrokers'  tickets,  of  no  value.  In  April,  1827,  H.  SL 
was  appointed  assignee  on  choice  at  a  meeting  of  creditors,  and  became  bankrupt  in  February,. 
182S.  It  was  at  that  time  inunaterial  whether  there  was  a  bankrupt  assignee,  or  no  assignee 
at  all ;  for  it  was  true,  as  said  by  insolvent,  that  there  was  no  interest  of  any  value  whatever,^ 
present  or  future,  at  the  time  of  the  discharge.  What  followed  sprang  from  the  special  powers 
attaching  upon  subsequently  acquired  property. 

In  December,  1828,  the  uncle  of  the  insolvent  died,  having  by  his  will  bequeathed  a  legacy 
and  an  annuity  of  400/.  to  the  insolvent,  and  having,  by  a  codicil  made  a  month  before  his 
death,  revoked  that  bequest,  and  given  it  again  with  certain  injunctions  prohibiting  that  it 
should  become  available  to  creditors  under  an  insolvency  or  bankruptcy.  These  interests 
were  vested  in  trustees  for  the  insolvent,  as  well  as  other  legacies  for  his  wife  and  son. 

In  June,  1829,  certain  creditors  had  judgment  entered  up  on  the  warrant  of  attorney,  through 
this  court,  and  on  30th  March,  1829,  Mrs.  H.  was,  on  a  choice  signed  by  many  creditors, 
appointed  assignee,  H .  M.,  the  bankrupt,  being  removed. 

The  subject  of  the  annuity,  which  had  accrued  to  the  insolvent  since  his  discharge,  being 
made  available  to  creditors,  was  then  brought  before  the  court.  The  insolvent  brought  counsel 
from  the  Chancery  bar  to  aid  the  usual  practitioners  in  opposing  the  application  ;  the  assignee 
met  this  assistance  with  a  similar  force ;  and  on  the  21st  May  the  court  ordered  250/.  a-year 
to  be  paid  by  the  trustees  under  the  will  to  the  creditors  of  the  insolvent,  which  has  been  duly 
paid  ever  since.  It  may  be  observed  that,  if  this  party  had  been  bankrupt  instead  of  insolvent, 
then,  if  he  had  obtained  his  certificate,  this  annuity  would  have  been  exempt  from  all  claim  of 
creditors;  if  he  had  not  obtained  it,  their  claim  must  have  been  enforced  by  a  bill  in  Chancery. 
This  court,  on  the  first  mention  of  the  facts,  was  able  to  stay  the  money  in  the  hands  of  the 
trustees,  while  the  insolvent  was  heard  against  the  application  ;  and  in  a  few  days  more  was 
able  to  decide  the  claim — at  the  same  time  a  discretion  was  to  be  exercised ;  the  court  was 
not  necessarily  to  subject  the  whole  fund  to  the  discharge  of  the  debts ;  250/.  per  annum  out  of 
the  400/.  was  so  appropriated. 

The  case  proved  to  be  one  in  which  there  was  great  difficulty  in  ascertaining  the  true  claims 
upon  the  estate;  all,  whether  admitted  to  be  just  or  not,  had,  of  course,  been  set  forth  in  the 
schedule,  as  an  insolvent  acquires  no  immunity  against  one  whom  he  may  omit.  On  applica- 
tion of  the  assignee,  the  court,  according  to  the  statute,  referred  the  investigation  of  those  daims 
to  an  examiner,  before  whom  the  inquiries  became  long  and  laborious.  Matters  were  fought 
severely,  the  insolvent  aiding  and  having  an  interest  identified  with  that  of  the  few  unques- 
tioned creditors ;  it  was  a  fair  case  for  the  employment  of  the  best  legal  assistance,  by  reason 
of  the  amounts  involved.  It  is,  however,  most  true  that  the  cost  was  great ;  greater  than  neces- 
sary, and  greater  than  it  would  be  now ;  still  the  result  of  this  expense  was  important.  Tho 
estate  was  relieved  to  the  extent  of  more  than  13,000/.  by  the  investigation. 


£.      s. 

d. 

£.    s.    d. 

The  claim  of  H.  M.  was  reduced  from  • 

1,642  10 

0  to 

423  18     I 

That  of  G.  G.  from 

5,500    0 

0  to 

0    0    0 

That  of  B.  M.  from 

4,000    0 

0  to 

30    0    0 

ThatofW.  C.  from 

2,100    0 

0  to 

170    0    0 

That  of  J.  P.  from 

1,498  10 

0  to 
2  to 

1,080    0    0 

That  of  M.  C.  from 

81  16 

75  14  10 

There  were  very  numerous  attendances ;  evidence  of  great  variety  and  difficult  to  obtain — 
as  of  the  value  of  manuscripts  and  other  rare  merchandise,  which  constituted  the  consideration 
of  certain  of  the  debts  claimed  on  this  occasion,  and  which  had  been  secured  by  written  in- 
struments ;  some  debts  turned  out  to  be  of  larg^er  amount  than  stated  in  the  sch^ule,  and  the 
whole  eventually  stood  at  4,655/.  instead  of  15,720/. 

In  addition  to  the  annual  sum  ordered  by  this  court,  the  assignee  recovered  a  sum  of 
793/.  1 5s,  4d.  in  an  equity  suit  in  the  Court  of  Exchequer,  an  operation  necessarily  involving 
expense.  If  this  assignee  had  only  done  good  work  in  an  expensive  manner,  had  fiiUy  paid 
the  dividends  declared,  and  had  employed  a  solvent  as  well  as  a  dihgent  attorney,  the  account 
of  her  stewardship  would  be  briefly  this  :«— 


£.  s.  d. 
Gross  receipts,  Annuity  •  •  1,562  10  0 
Ditto  from  suit  in  Exchequer    •     793  15    4 


£2,356    5    4 


£.  s.  rf- 

Costs 723  2  1 

1st  Dividend  of  l*.6rf..      .     .     350  2  6 

2nd  Dividend  of  4*.  lOrf.    .     .1,124  19  6 

Balance •     .     158  1  3 


£2,356    5    4 


Unhappily^  the  balance  disappeared  with  the  assignee's  solicitor,  as  well  as  a  large  portion 
of  the  dividends :  the  present  assignee  did  not  get  his  last  dividend :  his  attorney,  who  is  also 
a  weditor  of  the  estate^  was  more  fortunate.    This  is  a  casualty  incident  to  bankruptcy^  in- 
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solvency^  and  all  trusts ;  and  was  the  more  incident  to  insolveney  when>  as  is  known,  none  Vnt 
a  creditor  could  by  law  be  appointed  assignee.  On  this  catastrophe,  proceedings  were  taken 
for  appointment  of  a  new  assignee  :  his  first  receipt  was  of  Christmas  quarter,  1^5. 

From  the  statement  of  this  case  in  the  evidence  alhided  to,  it  would  be  inferred  tkat  the 
present  assignee  had  made  no  dividend ;  at  least,  that  be  had  not  done  so  up  to  the  time  there 
spoken  of,  videlicet^  four  or  five  months  ago.  The  truth  is,  that  in  July,  1838,  he  made  a 
dividend  of  2^.  \\d,,  and  has  now  made  a  further  dividend  cS  \s.  9d. 

It  seems  unnecessary  further  to  exhibit  instances  of  payment  made  long  after  the  period  of 
insolvency.  In  Mr.  Cooke's  first  edition,  1826,  he  speaks  of  the  inmunerable  inetanocs 
wherein  debts  have  been  paid  in  full,  or  settled  by  composition,  and  says, ''  in  one  instanee 
which  lately  occupied  the  attention  of  the  court,  the  whole  of  an  insolveni^s  debts,  amounting 
to  upwards  of  6,000/.,  were  paid  with  interest  by  his  executors,  13  years  after  bis  discharge; 
and  in  three  other  cases,  wherein  the  debts  amounted  respectively  to  14,000/.,  11,OOOL,  and 
5,000/.,  the  whole  of  them  were  paid  after  the  lapse  of  eight  and  ten  years." 

Frequently,  in  cases  longr  passed  by,  a  creditor  requires  the  provisional  assignee  to  enter  i^ 
judgment  on  the  warrant  of  attorney.  In  1838  there  were  12  instances  of  this ;  m  1839  only 
seven.  It  is  done  immediately,  as  of  course,  and  often  without  any  fiirdier  proceedBngs 
known  to  the  court.  This  operation  may  be  understood  as  preparatory  to  some  steps  for  ob- 
taining payment  out  of  subsequently  acquired  property ;  sometimes  such  step  is  seen  to  follow. 
When  none  such  is  taken  officially,  it  is  probable  that  ^he  debtor  has  consented  to 
payment 


FURTHER  ON  THE  MACHINERY  OF  THE  COURT. 

Provisional  Assignees  and  other  Departments. 

Something  remains  to  be  said  generally  on  the  various  business  of  the  office,  such  as  is  not 
necessarily  attached  to  the  prosnress  of  current  cases:  it  would  be  tedious  to  explain  the 
various  duties  belonging  to  eaai  post.  Incidental  to  all  past  cases,  of  whatever  date^  a  vast 
deal  of  substantial  business  is  always  being  performed,  not  only  by  commissioners  out  of 
court,  but  by  the  officers  of  the  court,  without  any  special  interposition  by  those  authorities, 
simply  on  application  at  the  proper  office. 

As  connected  with  the  heads  on  which  the  return  has  been  desired,  the  business  of  the  pro- 
visional assignee*s  department  is  to  be  noticed,  at  least,  in  respect  of  one  branch  of  his  many 
duties. 

The  petitions  and  schedules,  now  amounting  to  about  127,000,  are  ranged  in  presses  in 
various  parts  of  the  building,  according  to  their  numbers.  Any  one  of  these  may  be  wanted  at 
a  moment's  notice ;  and  any  one  is  easily  found.  In  these  matters  it  would  be  dangerous  to 
employ  a  cardess  or  inexpert  band ;  for  if  any  schedule  or  other  record  should  be  restored  to 
the  shelves  not  in  its  own  place,  it  would  not  be  easy  ever  to  find  it  again.  The  instruments 
on  which  title  depends,  assignments,  and  now  vesting  orders,  and  the  accounts  of  the  estates, 
are  immediately  in  the  provisional  assignee*s  department ;  and  these  are  always  liable  to  be 
called  for,  whether  on  search,  or  by  the  court,  or  by  a  commissioner,  or  for  copying,  or  tac 
production  as  evidence  in  other  courts.  He  has  registers,  from  which  any  person  who  has, 
by  search  in  the  indexes  of  the  town  or  country  departments,  furnished  himself  with  the  name 
and  number  of  the  case  on  which  he  desires  information,  is  now  without  any  delay  informed 
of  each  step  in  the  case,  with  its  date,  which  concerns  that  department — assignment,  warrant 
of  attorney,  entering  judgment,  assignees*  accounts,  &c.  A  majority  of  cases  having  no  assets 
and  no  sub-assignee,  the  accounts  which  are  rendered  by  assignees  are  put  away,,  not  in  nu- 
merical order  of  the  cases  to  which  they  belong,  but  according  to  their  own  date  of  filing; 
reference  to  their  place  being  given  in  the  register ;  and'  on  all  snch  matters  inquiries  are 
readily  answered,  so  far  as*  the  materials  extend,  whether  concerning  the  cases  under  the 
former  court,  which  existed  firom  1813  to  1820,  or  the  cases  from  1820  to  the  present  day. 
There  is  an  equal  facility  of  knowing  whether  any  and  what  sum  is  in  court  to  the  credit  of 
any  one  of  those  numerous  cases,  either  generally  or  for  any  particular  eredkor  thereof  or  Sat 
the  insolvent* 

The  office  is  open  for  payment  and  receipt  of  money,  as  for  all  other  business,  on  ^reiy  day 
in  the  year  excepting  Sundays,  Christmas-day,  and  Good  Friday.  Each  of  those  two  pro* 
cesses  is  subject  to  such  cheek  and  voveher  as  is  necessary  for  an  effident  audit.  The  check 
on  the  former  is,  that  the  party  desiring  to  pay  must  enter  his  request  to  pay  in  a  book  which 
lies  in  a  room  belonging  to  another  department,  receiving  thereupon  a  certificate  that  he  has 
made  such  request — ^the  provisional  assignee  cannot  receive  money  but  om  presentation  of 
such  certificate— and  this  rcjrulation  is  conspicuously  notified  on  a  painted  bowl  at  the  door 
of  his  office;  th^  voucher  for  each  payment  is,  ol  course,  an  authority  to  make  it  with 
araceqit* 

All  money  sts^idine  simply  to  the  credit  of  an  estate  is  prima  facte  payable  to  an  assignee 
when  appoint*  and  net  require  no  special  order  or  interference  of  a  commissioner  to  receive 
it.  He  gets  from  provisional  assignee  a  certificate  of  the  sum  in  court ;  he  exchanges  this  in 
the  Rule  Office  for  an  order  on  the  provisional  assignee,  eiven  at  the  instant,  and  without 
charge,  to  pay  out  the  sum  in  court;  this  order  has  printed  on  it  the  form  of  receipt  and  fuU 
instructions,  and  to  it,  when  the  receipt  is  filled  up,  the  mon^  k  paid. 

The  same  fiunlity  is  extended  to  other  cases  wwfa  adnit  of  a  general  instraction.  If  wbl 
allowance  is  ordered  to  the  insohrent,  or  costs  ordered  to  a  creditor,  the  chief  elerk  ] 
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thk  ia  the  fold  of  the  schedule,  and  on  that  doeumeBt  returning  iifto  the  offioei,  the  clerk  •        Appendbb 
there  fills  up  an  order  as  of  course;  the  party  calls  for  it,  carries  it  up  stairs  to  the  provi-  "TT 

sional  assignee,  and  gets  the  money,  writing  hi^ receipt  on  the  form  subjoined  to  the  order.  ^IlinTnJjM?^ 
So  where  a  bankruptcy  has  superseded  the  jurisdiction  of  this  court  over  the  funds  which  Debtors*  Oout. 
have  been  realized  under  it,  the  assignee  in  bankruptcy  receives  it  without  any  application  to 
the  court,  or  a  commissioner;  the  necessary  voucher^  to  show  the  title  are  required  and  judged 
of  in  the  provisional  assignee's  office  (a  list  of  suph  cases,  beginning  with  1832,  is  subjoined) ; 
so  if  any  sum  has  been  entered  as  to  the  credit,  of  any  particular  party,  as  if  paid  in  by  one 
party  for  costs  to  another;  paid  in  by  an  insolvent,  on  exhibiting  a  release,  for  some  creditor 
otr  creditors  whom  he  cannot  find ;  paid  in  by  assignee  as  surplus  for  insolvent  or  his  repre- 
sentatives ;  any  such  party  receives  his  own  on  application,  without  any  interference  of  a  com- 
missioner. If  a  payment  is  to  be  made  not  according  to  the  credit  apparent  from  the  entry  in 
the  ledger,  then  a  special  order  or  instruction  from  a  commissioner  will  be  required  as  the 
authority  for  payment.  The  expense  of  getting  money  out  of  court  in  all  the  cases  above 
mentioned  is  od. 

The  provisional  assignee,  having  on  hand  a  balance  for  current  purposes,  pays  all  demands 
in  cash.  A  cash  day-book  is  punctually  kept,  and  posted  to  ledgers  every  morning.  The 
entry  in  the  day-book  is  made  at  the  time,  accor£ng  to  the  name  and  number  given  by  the 
party.  In  the  morning,  the  clerk,  on  posting,  refers  to  the  office  indexes  for  ascertaining  the 
accuracy  of  the  i\umbers  as  belonging  to  the  names  in  ev^  case  of  the  previous  day ;  corrects 
them  where  erroneous;  and  so  ensures  the  placing  the  debt  or  credit  to  the  right  account 
No  particular  sum  as  belonging  to  this  or  that  estate  is  ever  in  the  keeping  of  the  provbional 
assignee  more  than  any  other  sum ;  each  and  all  are  in  custody  of  the  court  The  cash 
aeeouDt  b i^Bdeied  ■MDthlj;  asd  die  audit,  which  is  made  firom  time  to  tiaie  by  a  eonmis- 
smer,  is  an  easy  and  certain  process.  The  ledgers  index  themsdves;  and  from  them  answ«r 
maj  be  given  in  a  minute  of  the  fimd  oc  no  fund  in  «oiirt  in  any  estate  froia  the  year  1813. 
These  accounts  have  been  most  accurately  kept  by  the  present  provisional  assigiiee,  on  whose 
ai^ointmeHt  a  carefid  revision  and  new  entry  was  made  of  all  prior  mattecs:  tibm,  in  these 
points^  there  is  the  same  fiicility  of  dealing  with  a  'Case  20  years  old  as  with  a  case  a  month 
dd.  Each  fraction  of  the  sum  winch  is  in  the  oomraisBkHiers'  names  at  the  Bank,  either  ia 
cash  or  Exchequer  faills,  has  its  prop^  owner,  i^o  may  obtain  it,  at  any  moment,  at  die  office 
of  the  court,  from  the  carrent  balance  in  hand  of  the  provisional  assignee.  That  correot 
faahace  fluctaates  frtmi  nothing,  or  less  than  nothing,  to  about  1,000/.;  when  it  is  of  sirfliripnt 
amount,  a  payment  is  ordered  to  be  made  into  the  Bank  of  Englaad;  when  neoeBBary,  it  is 
inereased  by  me  commissioners'  draft  on  the  Bank  of  England. 

Circuit  Jbuanets. — ^The  cirouit  duties  and  arrangements  appear  also  to  claim  some  general 
notiee. 

After  delivery  of  the  order  for  hearing  to  the  insolvent's  attorney  or  agent  in  London,  he 
moeives  also  die  schedule,  which  it  is  his  business  to  lodge,  together  with  the  insolvent's  books 
and  papers,  with  the  derk  of  the  peace,  or  his  deputy  appointed  to  such  purpose.  Country 
creditors  have  aoeess  to  these  at  the  clerk  of  the  peace's  office  till  the  day  of  hearinff,  as  has 
already  been  said  to  be  the  ease  in  London.  The  times  of  attendance  having  been  duly  noti- 
fied, the  circuit  dierk  recdves,  on  his  arrival  in  the  town,  the  schedules  from  the  derk  of  the 
peace,  the  affidavits  of  service  being  also  bronght  in  by  the  insdivents'  attorneys ;  he  examines 
them,  and  reports  on  each  to  the  commissioners,  as  in  London;  in  court  he  performs  all  the 
duties  of  the  duef  derk  in  London;  assists  the  derk  of  the  peace  in  swearing  witnesses,  read- 
ing documents,  and  saperintendin?  dbe  insokoit's  execution  of  the  warrant  of  attorney ;  records 
OB  each  schedule  the  judgments,  tne  nomination  of  assignees  (if  any),  the  allowance  of  costs, 
the  condition  of  the  discMrge,  or  other  special  matter  to  be  recorded;  prepares  all  gaoler's 
warrants  in  duplicate,  having  first  exaimned  the  certificates  of  causes  of  detainer;  prepares 
orders  <tf  adjudication  in  du|mcate;  fills  up  orders  fiir  costs  in  duplicate;  fills  up  in  court  and 
defivers  papers  for  assignees  to  sign  acceptance  of  the  appointment ;  prepares  orders  on  the 
treasorar  of  the  county  for  gaoler's  expenses,  where  the  gaol  is  not  at  the  place  of  sitting ;  or^ 
if  there  are  already  frinds  sufficient  in  any  case,  then  on  the  assignee  or  pnmnoaal  assignee ; 
and  fills  «p  the  calendar  to  be  transmitted  to  the  conrt,  ia  which  are  enmnerated  certain 
heads  of  each  case  ordered  to  be  heard.  All  these  doeaments  are  under  the  seal  of  the  court, 
and  are  signed  by  the  eommissiooer. 

These  <Kities  of  the  dreuit  are  performed  on  rather  a  large  scale,  and  without  any  super- 
flaoQstime  allowed  fot  the  performanoe:  the  country  cases  in  the  last  year  exceeded  by  250 
those  of  1824-5;  the  fast  year  in  whkh  the  justices  in  quarter  session  were  first  relieved  fmn 
tiie  jurisdiction. 

Aooordingly  it  is  essential  thait  Ihe  dreuit  eleik  should  be  thoroughly  versed  in  all  the 
I  of  busmess  which  belongs  to  the  court;  he  is  aba  ageat  for  the  provisional  assignee  to 


ncetre  m«iies  of  any  estate  vvrted  in  him:  if  adischarseis  pronounced  conditional  on  paying 
90(M*  iafto  eonit,  and  that  sum  is  forthcoming  before  the  ooomnissioner  leaves  the  town,  the 
oiredit  <derfc  reodvas  it,  die  gaolei^s  wairaat  is  issued,  and  the  money  is  remitted  to  the  office 
in  London :  no  foe  of  aw  description  is  reoeifed  during  the  cironit 

Thedefivery  of  theschedides  tolhecircaitderic  fromthederiL  <tf  thepeaeeppevfoasto  the 
AtingondrenitisthereBtoraltian-of  them  to  the  custody  of  the  coart  After  die  basineiB  at  aiij 
place  has  been  completed,  he  remits  them  with  their  attendant  doeaments  to  the  office ;  tM 
expenseof  these  pareds  used  to  be  matter  of  aecount  between  the  attornies  and  the  office,  and  a 
davi^ewas  nuide  toeaoh  insohentin  his  attomey's^bill :  a  few  years  ago  thecourt  directed  tiiat 
that  thmge  should  be  in^each  case  sixpence,  which  is  paid  on  filing  the  sdiedule  to  this  par* 
tfcukr  expense,  and  the  excms  (fortbere  iseacess)  beyond  the  eiqMMe  is  cmied  by  the  public 
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Appendix.         accountant  (the  chief  clerk)  annually  to  the  puhlic  credit :  the  sum  to  carried  to  the  public 


Further  Return 
from  Insolvent 
Debton*  Court. 


account  was  in 


w 

£  «. 

d. 

1834  . 

.  37  13 

0 

1835  . 

.  28  0 

3 

1836  . 

.  36  3 

6 

1837  . 

.  41  2 

2 

1838  . 

.  36  11 

11 

1839  . 

.  21  0 

1 

When  the  circuit  parcel  reaches  the  office  from  the  country,  the  matters  of  each  case  are 
registered ;  the  adjudication  in  the  country  office  register,  the  appointment  of  assignees,  and 
any  matters  concerning  funds,  or  administration  in  the  provisional  assignee's  register,  and  the 
warrants  of  attorney  put  away  in  his  office ;  each  schedule  is  then  placed  in  its  right  order  ac- 
cording to  number,  containmg  within  it,  besides  the  documents  originally  appended,  the 
affidavits  of  service  of  notice,  the  duplicate  order  of  adjudication,  one  having  been  given  to  the 
insolvent ;  affidacvits  of  fact  which  may  have  been  used  at  the  hearing,  and  other  documents 
which  may  rightly  belong  to  it. 

Everything  that  has  happened  at  a  hearing  at  Carlisle  on  a  Monday  can  be  known  by  search 
in  London,  on  the  Wednesday ;  and  when  the  circuit  is  over,  the  commssioners*  minutes  con- 
taining all  evidence,  are  always  accessible  to  themselves,  in  aid  of  inquiries  for  ulterior  pur- 
poses. 


Without  attempting  detail  of  any  other  branches  of  office  business,  it  may  fitly  be  remarked, 
that  it  is  a  mistake  to  suppose  that  no  essential  duties  are  performed  by  the  clerks  and  officers 
of  this  court,  without  being  set  in  motion  by  the  special  act  of  a  commissioner ;  the  truth  is 
greatly  the  other  way. 

If  the  interposition  of  a  commissioner  was  required  for  authorizii^  every  important  act  done 
in  the  office  of  this  court,  the  business  could  not  be  transacted.  It  has  been  shown  how  the 
receipt  and  payment  of  money  is  always  going  on  without  any  application,  to  a  commissioner ; 
that  even  a  jurisdiction  is  allowed  to  the  officers  to  judge  of  and  act  upon  the  superseding 
powers  of  a  bankruptcy.  If  an  insolvent  at  any  period  after  discharge  tenders  a  release  by 
creditors,  the  instrument  and  vouchers  are  received  on  request  in  the  proper  office,  and  are 
promptly  examined  and  reported  on ;  no  higher  authority  is  called  for  to  put  the  process  in 
motion.  So  in  the  examination  of  assignees  accounts :  when  account  is  filed,  the  officer  who 
receives  it  gives  appointment  for  audit,  with  direction  for  taxation  of  law  costs  (if  any)  in  the 
mean  time,  all  in  printed  forms.  On  the  day  appointed  the  accounts  are  examined  with  requi- 
site vouchers;  sometimes  by  a  commissioner,  not  necessarily  ;  course  is  taken  to  correct  th& 
creditor  list,  and  dividends  are  directed.  This  is  all  in  the  first  stages  matter  of  official  routine  ; 
and  in  a  very  simple  case,  where  no  party  requires  nor  the  examining  officer  needs  the  inter- 
ference of  a  commissioner,  it  may  be  that  the  amount  of  dividend  fin&  its  place  in  the  Gazette 
without  any  personal  act  of  the  court,  or  a  commissioner.  Among  other  tilings  may  be  men- 
tioned the  entering  up  judgment  in  the  Court  of  Queen*s  Bench  on  the  warrant  of  attorney; 
this  is  done  in  common  course  where  there  are  funds.  If  at  any  subsequent  time  funds  come 
in,  it  is  then  done  as  of  course.  If  in  any  adjudicated  case  wmch  has  no  funds  in  court,  any 
person  wishes  that  judgment  should  be  entered  up,  as  is  common  where  proceedings  are  medi- 
tated against  subsequently  acquired  property,  he  has  only  to  pay  1/.  15^.  at  the  provisional 
assignee's  office,  and  desire  that  it  may  be  done ;  it  is  done.  Any  interference  by  the  court  or 
a  commissioner  would  be  but  embarrassment  and  delay.  So  fieir  as  is  useful  for  check,  spedaL 
authority  is  waited  for ;  where  it  is  not  useful  it  is  dispensed  with. 

In  order  further  to  show  that  there  is  not  that  ceremonial  incumbrance  which  some  represent 
to  be  the  vice  of  this  court,  it  should  also  be  stated  that  a  commissioner  may  act  usefully  without 
any  form  of  preparation  to  initiate  his  services.  Ordinarily  a  party  brings  his  case  tinder 
notice  by  summoning  another  party ;  but  this  may  be  disregaraed  when  it  is  plainly  right 
that  it  should  be.  As  is  in  this  case,  for  instance:  a  half-pay  officer,  whose  income,  on  ms 
discharge  a  few  years  ago,  may  have  been  made  liable  to  a  deduction  in  favour  of  creditors, 
writes  or  requests  to  see  a  commissioner.  He  may  show  a  case  meriting  prompt  aid  previous 
to  a  summons;  the  facts  may  require  an  immediate  rescinding  of  the  order  for  deduction.  The 
office  messenger  is  asked  to  bring  from  the  different  rooms  in  the  office  the  necessary  informa- 
tion, viz.,  the  schedule :  the  accounts  which  the  assignee  has  at  any  time  filed;  the  order  for 
deduction — ^the  mere  inspection  of  these  and  other  documents  may  show  conclusively  that  the 
assignee  has  received  enough  or  more  than  enough  to  pay  the  debts  and  necessary  exp^oses, 
and  that  a  prompt  interference  is  fairly  due  to  the  applicant,  in  order  that  he  may  have  the 
emolument  of  the  ensuing  quarter  whole.  In  such  case  the  necessary  order  may  be  sent  to 
the  paymaster  of  the  navy  in  an  hour  after  the  application  made.  Inquiry  may  then  be  insti- 
tuted into  past  accounts ;  perhaps  the  result  of  audit  may  be  a  refunding  to  the  insolvent^ 
through  the  court,  of  a  portion  of  what  has  already  been  received.  Such  things  happen  with 
no  less  promptitude  than  here  suggested.  Any  slacker  course  might  both  be  inefficient  and 
might  cause  a  party  not  aa|uaint^  with  the  business  of  public  c^oes  to  retire  finom,  or  at  least 
to  submit  to  a  delay  of  his  just  rights 

The  truth  is  that  the  business  of  this  court  differs  from  that  of  others  to  which  it  seems 
analogous,  in  this,  that  the  administrative  powers  are  not  ordinarily  exhausted  on  fresh 
cirrent  cases,  often  not  applicable  to  them :  they  are  constantly  called  for  in  cases  of  distant 
date,  and  under  circumstances  which  call  for  an  exercise  of  appropriate  discretion,  and  a 
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relaxation  of  official  routine :  this  is  also  found  the  more  necessary  from  the  imperfect  manner         Appendix. 

in  which  matters  of  administration  were  regulated  both  by  the  law  and  the  practice  in  the  "T~ 

earlier  period  of  the  court's  existence ;  it  is  foimd  expedient  that  the  most  irregular  communi-  Jvom  InsdveSt* 

cations  should  not  be  altogether  disregarded.     One  who  addresses  himself  to  the  court  Debtors'  Court 

by  letter  is  not  strictly  entitled  in  any  case  that  attention  should  be  paid  to  such  application ; 

and  if  such  communication  is  seen  by  the  first  words  to  relate  to  a  case  not  yet  heard,  it  is 

thrown  away  unread :  not  so  if  it  relates  to  a  past  case>  and  to  the  subject  of  property.     One 

day  a  letter  arrived  from  a  clergyman  in  Leicestershire,  soliciting  information  as  to  the  funds 

of  an  old  case,  where  the  discharge  took  place  before  the  institution  of  the  present  court  in 

1820.     The  commissioner  having  the  facilities  of  inquiry  which  this  office  affords,  soon  found 

that  there  had  formerly  been  a  fund,  and  questions  agitated  as  to  the  division  of  it ;  but  the 

matter  appeared  to  have  dropped  unsettled :  he  summoned  those  who  were  living,  found  a 

sum  of  some  hundred  pounds  to  be  still  lying  at  a  London  bankers  in  the  name  of  one  of 

three  assignees,  which  one  in  the  mean  time  had  been  bankrupt ;  and  that  many  years  ago, 

after  some  litigation  in  this  court,  the  parties,  wearied  with  the  expense,  desisted  from  and 

forgot  the  subject     On  this  hint  so  given  through  a  letter,  the  case  was  brought  to  life  again, 

and,  without  blame  found  attributable  to  any  parties,  was  put  in  good  course,  and  wound  up 

with  a  dividend. 


There  may  no  doubt  be  matters  of  practice  which  still  admit  of  beneficial  alteration ;  there 
has  been  no  indisposition  to  such  alteration ;  quite  otherwise ;  the  wish  is  that  forms  and 
ceremonies,  where  useful,  should  be  rightly  maintained;  where  not  useful,  should  be  dis- 
pensed with.  The  power  which  the  court  has  of  regulating  its  own  proceedings  gives  from 
time  to  time  easy  improvements,  and  enables  it  to  guide  itself  on  the  rules  of  common  con- 
venience and  common  sense  ;  assuming  only,  where  necessary  to  the  laws  which  it  administers, 
the  formalities  of  a  court  of  justice. 
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Appendix* 

Farther  Return 
from  Insolvent 
DebtorsT  Court. 


List  of  Cases  in  which  Cash  hw  heen  paid  since  beginning  of  1832  from  this  Court  lo  Assignea 

in  Bankruptcy.. 

LONDON  BANKRUPTCIES. 


Kaal  .... 
Savill  .  •  •  • 
HaNiwell  •  .  • 
Richards  •  •  • 
Alexander  .  .  • 
Jaques. 

Kahrs  and  Moorman 
Sharman  •  •  • 
Parker  •  •  •  • 
Wright  .  .  . 
Rolfe  .... 
Thompson  • 
Bridges 

Cooke  .... 
Woehrle  .  .  . 
Kehoe  .... 
Garcia  •  •  .  . 
Perkins^  • 
Hay  ward  . 
Gough  •  .  •  • 
Bales  •  •  •  • 
M*Nicoll  .  .  . 
Samuel. 

Edgley.  •  •  • 
Potts     .... 


Hollings     . 
Ford     .     , 
Raby    ,      , 
Ditto     .      , 
Green  . 
Hilton  .      < 
Jackson 
Raberry      . 
Lasenby     , 
Thompson  . 
Storer  . 
Martyn .     . 
Trafford     . 
Ingram 
Davenport  . 
Mills     .      . 
Raby    .      , 
Godfrey 
Owen    • 
Marston 
Serjeant 
Ditto    .      . 
Benson. 
Girton  . 
Johnson 
Murray 
Eaton  gh 
Coates  • 
Morgan 
Newsome 
Newsome 
Potts    . 


. 


Date  of  Gacette. 


81 

7 
14 
19 
14 
21 

5 
11 
30 
16 

3 
29 
20 
81 
17 
12 
22 
19 

3 
17 
17 
26 

2 
14 
24 


9  > 

t  9 

9  9 

9  9 


9  9 

9  9 
9  9 


1833 
1834 


January  1882 
February 

9  9 

Jmie 
AnguSt 
September  ,, 
October 
December 
October 
July 
January 
April 
Jane 
October 
June 
December  ,, 
March       1836 
April  , , 

May  ,, 

July  1837 

November  , , 
June         1838 
October       , , 
August      1839 
January    1840 


9  9 
99 
9  9 


COUNTRY  BANKRUPTCIES. 


20 
15 
11 

12 

5 

12 

28 
11 

1 
20 
20 
27 

5 

4 
23 
28 
14 

6 
16 

3 

14 

9 

27 

27 

3 

9 

27 

11 


December  1831 
June  1832 

December  ,, 

March       1833 
April  , , 

June  1832 
March  1833 
February  1831 
October  1833 
September  ,, 
May  1834 

June  , 9 

September  , , 
July  , , 

September  , , 
November  ,, 
November  , , 
January    1835 


July 


9  »  9  9 

October       , , 
January    1837 
February     , , 
April         1838 
February    , , 


May 


9  9  99 

r  November  , , 


Sams  paid. 


£.    «. 
45    8 

147  11 

3  e 
2  5 
6  10 

18     2  11 
47     4  11 

6  13  11 
81     0     7 

5  13 
42  4 
21  12 

4  7 
88  6 
14     0 

230     0 

5  11     6 
20    0     0 


30 

128 

22 

70 
18 
175  16 

98     4 


155 
7 

490 

18 

97 

14 

6 

174 
42 

114 
14 
1,621 
83 
82 
11 
54 
20 
19 
72 
38 

144 

1 

5 

30 

55 

20 

267 
43 
23 

34 

26 


13  10 
0     0 

0  6 
15     6 

6  6 
8     6 

11  8 
4  11 

10     0 

3  0 

4  3 

6  8 

7  11 
2     1 

1  10 
4  4 
0     0 

14  7 
18  6 
10     0 

7     4 

10     0 

14     7 

7  10 

0     5 


3 
5 
5 
5 


5     0 
16     6 


J 


T.  Masset,  Chief  Clerk, 
Insolvent  Debtor*'  Court,  April  2, 1840. 
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A  Return  of  the  Number  of  Petitions  presented  to  the  Court  of  Review 

in  the  year  1839 470 

Petitions  on  which  orders  were  made  without  mention  to  the  Court    .      .     68 

Petitions  unopposed  .      • !    . '      •  ^^^ 

Petitions  opposed,  of  which  there  were  eight  from  London  Commissioners 

and  23  from  Country  Commissioners  in  the  nature  of  appeal       .      .157 


Appendix. 

Return  of  the  Num* 
ber  of  Petitions  pre- 
sented to  the  Court 
of  Review  in  1839. 


Registrars  Office,  December  31,  1839. 


470 
Francis  Gregg,  Dep.  Registrar. 


The  68  petitions  to  the  Court  of  Review,  in  the  year  1839,  are  divided,  according  to  their 
several  subject  matters,  as  follows,  viz. : — 

To  annul  on  consent 43 

For  a  four  day  order.      ^ I 

To  enlarge  time  for  surrender 9 

To  enrol  proceedings 15 

Total 68 


The  245  unopposed  petitions  to  the  Court  of  Review  in  the  year  1839  are  divided,  accord- 
ing to  their  several  subject  matters,  as  follows,  viz. : — 


To  dispense  with  petitioning  creditor .      .  49 

To  enlarge  time  for  opening  ....  1 

Drawing  order,  nunc  pro  tunc       .      .      •  2 

To  rescind  an  order 1 

To  dispense  with  signature  to  petition      •  1 

For  distinct  accounts 7 

Equitable  mortgagees 20 

Mortgagees  to  bid 9 

Mr.  Sousfield's  petition 1 

Changing  venue 40 

Amending  a  fiat 7 

Striking  attorney  oflf  the  rolls        ...  4 

New  fiat 2 

Proof  by  bankrupt  executor    •      .      .      .  5 

Dismiss  petition 1 

Special  service 3 

Appointing  a  trustee 2 

Bankrupt's  surrender 12 

Amending  an  order 1 

For  filing  a  fresh  bond 1 

Adjourmng  a  petition 4 

Reference  to  approve  of  a  settlement  •      •  1 

To  value  a  security 6 

To  make  a  rule  of  Court 1 

To  carry  a  contract  into  execution      .      •  2 

To  appoint  a  meeting  ••.••.  3 

To  restore  a  petition 1 

For  counsel  to  attend  at  the  opening  .     •  1 


Bankrupt  to  join  in  a  conveyance       •     •  1 

Annulling  an  unopposed  fiat  ....  10 

Annulling  on  composition  contract     .      .  1 
For  payment  of  unclaimed  dividends  into 

Court 4 

For  a  bankrupt  to  prove  a  debt    .      •      •  2 

For  payment  of  money  out  of  court    •     •  2 

To  appoint  an  inspector    •      •      •     •     •  1 

For  taxing  a  bill 5 

To  substitute  a  debt 4 

Proof  by  one  trustee    ••••••  1 

To  appoint  a  sale 1 

To  stay  a  dividend 1 

Enlarging  a  time  for  opening  a  fiat    •      •  1 

Reference  to  a  single  commissioner     •     •  I 

To  appoint  solicitor  to  conduct  a  sale      .  1 

For  a  special  jury I 

To  remove  an  assignee 5 

Amending  and  reanswering  petition  •     •  1 

For  a  renewed  fiat 4 

To  audit  and  declare  a  dividend  •      •      •  1 

To  postpone  a  sale 1 

To  bring  in  papers 1 

To  confirm  a  certificate 6 

For  submission  to  an  award    •     •     •     •  1 


Total 


245 


The  eiffht  Appeals  from  the  London  Commissioners  to  the  Court  of  Review  in  the  year 
1839  are  divided,  according  to  their  several  subject  matters,  as  follows,  viz. :— > 


No.  3. 

Merivale. 

FaUed. 

No.  121. 

HOLROYD. 

Appeal  not  disposed 
o£ 


Domford  re  Nainby. 

Against  a  rejected  and  expunged  proof  of  a  debt. 
Dismiss  petition ;  ofiicial  assignees'  costs  out  of  estate. 

Exparte  Pigeon  re  Binley,  Potter,  and  Co. 

Against  the  admission  of  a  proof. 
A  reference  to  Mr.  Gregg ;  order  to  take  accounts. 

4C2 
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Return  of  the  Num- 
ber of  Petitions  pre- 
sented to  the  Court 
of  Re  view  in  1839. 


No.  135. 
Merivale. 


No.  160. 

Merivale. 

Reversed. 

No.  182. 
.   Williams. 
Comproniiaed. 

No.  247. 

FONBLANQUE. 

Not  an  appeal. 

No.  249. 

Merivale. 

Not  disposed  of. 

No.  260. 

Fane. 
Reversed. 


Exparte  Goodman  re  Nainby. 

Against  the  rejection  of  a  proof. 
Proof  ordered,  and  judgment  reserved. 

Exparte  Whisson  re  Carter. 

Against  an  aUowance  to  an  official  assignee. 
Reference  back  to  review  the  allowance. 

Exparte  Bostock  re  Eraser. 

Against  adjudication. 


Exparte  Stocker  re  Stocker. 

Against  a  refusal  to  enter  a  claim. 
Order  to  Mr.  Lane,  who  could  not  prove  without  one 

Exparte  Trustees  of  St  Pancras  Savings*  Bank  re  Ashley. 

Aigainst  a  proposal  to  order  a  sum  of  money  to  be  paid 
to  petitioners  in  priority  of  other  creditors. 

Exparte  Farquharson  re  Partridge. 

Against  a  disallowance  of  certain  expenses. 
Reference  to  Mr.  Gregg  to  see  what  should  be  allowed,  and  to 
tax  the  costs  of  the  investigation. 

Three  reversed. 


The  23  Appeals  from  the  Country  Commissioners  to  the  Court  of  Review  in  the  year  1839, 
are  divided,  according  to  their  several  subject  matters,  as  follows^  viz. : — 

Exparte  Lane  re  Baseley. 

Against  rejection  of  a  proof. 
Reference  back  to  the  Commissioners. 

Exparte  Parr  re  Parr. 

Against  adjudication. 
Not  disposed  of. 

Exparte  Bevans  re  Morgan. 

Against  adjudication. 
Reference  to  the  Commissioners  as  to  the  petitioning  creditor's 
debt 


No.  12. 

Manchester, 
Reversed. 

No.  36. 
Bristol. 


No.  38. 

Bristol. 

Not  reversed. 


No.  54. 

Manchester. 

Affirmed. 

No.  92. 

Bristol. 

Reversed. 

No.  107. 
Liverpool. 
Reversed. 

No.  113. 
Newcastle-under' 

Lyne. 
Judgment  affirmed. 

No.  119. 
Barnstaple. 
Judgment  not  re- 
versed. 

No.  149. 
Commission  in  the 

year  1816. 
Judgment  reversed. 

No.  153. 
Highworth* 
Confirmed. 


Exparte  Smyth  re  Steel. 

Against  a  proof  admitted. 
Proof  retained  ;  dividends  ordered  into  Court 

Exparte  Ryley  re  Lee. 

Against  rejection  of  a  proof. 
Proof  admitted. 

Exparte  West  re  West 

Aeainst  the  adjudication. 
Fiat  annulled. 

Exparte  Baker  re  Jones. 

Against  a  proof  admitted. 
Dismissed  with  costs. 


Exparte  James  re  James. 

For  a  discharge  from  commitment. 
Oodered  to  be  discharged. 


Exparte  Walker  re  Fidgeon. 

Against  a  proof  rejected. 
Proof  ordered  against  separate  estate. 


Exparte  Medley  re  Poulton. 

Against  a  proof  admitted. 
Dismissed  with  costs. 
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No.  178. 

Coventry. 

Reversed,  but  affirmed 

on  appeal  to  the  Lord 

Chancellor. 

No.  196. 
Birmingham. 


No.  219. 

Huddersfield. 

Confirmed. 

No.  221. 

Leeds. 
Confirmed. 

No.  324. 

Liverpool. 

Confirmed. 

No.  332. 

Warwick. 

Confirmed. 

No.  344. 
Liverpool. 
•  Reversed. 

No.  367. 

Leeds. 
Confirmed. 

No.  372. 

Northampton. 

No  order  made. 

No.  377. 
Manchester. 


No.  405. 
Worcester. 
Reversed. 

No.  410. 
Stafford. 

No.  422. 
Oxford. 


Exparte  Holmes  re  Gamer. 

Against  a  proof  rejected. 
Order  made  for  payment  of  future  dividends. 


Appendix. 

Retam  of  the  Num- 
ber of  Petitions  pre- 
sented to  the  Court 
of  Review  in  1839. 


Exparte  Southall  re  Southall. 

Against  adjudication. 
Reference  to  Master  to  tax  solicitor's  bill,  to  see  if  a  good  pe- 
titioning creditor's  debt. 

Exparte  Wilson  re  Carr. 

Against  a  proof  rejected. 
Claim  to  be  retained. 

Exparte  Rhodes  re  Rhodes. 

Against  the  adjudication. 
Dismissed. 

Exparte  Bradbury  re  Walden. 

Against  the  admission  of  a  proof. 
Dismissed. 

Exparte  Snape  re  Ransford. 

A^inst  a  proof  rejected. 
Dismissed  with  costs. 

Exparte  Prescott  re  Phillips. 

Against  a  proof  rejected. 
Proof  admitted. 

Exparte  Mackell  re  Mackell. 

Against  the  adjudication. 
Dismissed. 

Exparte  Palmer  re  Peach. 

Against  a  proof  rejected. 


Exparte  Marston  re  Marston. 

Against  a  proof  admitted. 
Dismissed. 

Exparte  Dalby  re  Dalby. 

gainst  tlie  adjudication. 
Annul  fiat  with  costs. 

Exparte  Forrester  re  Forrester. 

Against  the  adjudication. 
Dismissea. 

Exparte  Parker  re  Parker. 

Against  the  adjudication. 
Dismiss 


Reversed 7 

Confirmed 16 


Of  the  missing  petitions  it  is  impossible  for  me  to  give  any  account 

Francis  Gregg,  Dep.  Registrar. 
Registrar  s  Office^  Court  of  Review,  Quality  Courts 
January  28,  1840. 
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AVERAGE  EMOLUMENTS  OF  OFFICIAL  ASSIGNEES.. 


Total  Receipts 

0£Bce 

Clear  Receipts 

Clear 

Received  besides 

0£Bcial  Assignees. 

ihiring  the 

ExpeDF*^"-* 

during  the 

Average  Yearly 

under 

Eight  Years. 

Eight  Years. 

Receipt. 

Commissions. 

£.         S, 

d. 

£. 

s. 

d. 

£.       *. 

d 

£.      B, 

d. 

£.   ..    d. 

1.  P.  H.  Abbott  . 

9,156     0 

2 

3,600 

0 

0 

5,556     0 

2 

694  10 

0 

,          , 

•     •     • 

2.  T.  M.  Alsager 

•      • 

, 

• 

.      • 

497     2 

5 

248  16     9 

Appointed  in  1835. 

3.  A.  B.  Belcher. 

12,350  15 

6 

4,160 

0 

0 

8,190  15 

6 

1,011     6 

7 

.      • 

•      .     • 

4.  D.Cannon 

7,933  12 

1 

4,000 

0 

0 

3,933  12 

1 

491  14 

0 

1,862  15  10 

•     • 

5.  J.  Clark    .      . 

12,451  15 

6 

5,920 

15 

0 

6,531     0 

6 

816     7 

6 

•      • 

This  includes  receipts 
under  com  missions. 

6.  E.Edwards    . 

11,496  17 

0 

4,000 

0 

0 

7,496  17 

0 

937     2 

0 

•      • 

•     •     . 

7.  G.Gibson.     . 

16,965  17 

3 

5,200 

0 

0 

11,765  17 

3 

1,470  14 

8 

•     • 

Succeeded  to  Mr.  Teo- 
nant'aandMr.Kitrb- 
ner's  fiats. 

8.  G.J.Graham. 

7,743     2 

3 

4,720 

0 

0 

3,023     2 

3 

277  17 

9 

•      • 

•     •     • 

9.  G.  Green  .     . 

13,977  16 

3 

4,800 

0 

0 

9,177  16 

3 

1,150     0 

0 

•      • 

Two  official  assigDces 
only  in  Commissiooer 
Mcriwile's  Court 

10.  J.  F.  Groom  . 

8,049     5 

11 

4,000 

0 

0 

4,049     5 

11 

506     3 

3 

•      • 

•■     •     • 

11.  P.  Johnson     . 

8,312     3 

2 

5,946 

2 

9 

2,366     0 

5 

295  15 

0 

,     , 

•     •     • 

12.  G.  Lackington 

5,179     6 

2 

4,500 

0 

0 

797     6 

2 

99  14 

6 

•      • 

•     •     • 

13.  W.  Pennell     . 

•      • 

• 

• 

926     9 

9 

•      • 

Appointed  in  1835. 

14.  AV.  Turquand  . 

8,537     9 

8 

3,672 

0 

Ot  4,865     9 

8 

608     3 

S 

1,329  14     3 

•     •     • 

15.  W.  Whkmore  . 

8,497  13 

10 

4,000 

0 

0 

4,497  13 
Average 

10 

£ 

562    4 

3 

• 

•     •     • 

jW7 

10,345     5 

4 

689  13 

8 

*  As  the  returns  do  not  include  the  sums  received  under  old  commissions,  ought  not  some  deduction  to  be  made  from  these  office  expeoss  « 
account  of  the  increased  establishment  reqtiisite  in  consequence  of  proceedings  under  those  commissions. 


MEMORIAL  FROM  THE  CITY  MERCHANTS,  &c. 


Appendix. 

Memorial  from  the' 
City  Merchants;  &c. 


To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain. 
The  Memorial  of  the  undersigned  Merchants,  Bankers,  and  Traders  of  the  City  of  London. 

Sheweth, 

That  your  memorialists  have  for  several  years  past  witnessed  with  satisfaction  the 
manner  in  which  proceedings  under  fiats  have  been  carried  on  in  the  Court  of  Bankruptcy, 
ond  your  memorialists  are  of  opinion,  that  it  only  requires  that  the  learned  Commissioners 
af  that  Court  should  have  more  extensive  powers,  to  make  such  Court  work  still  better,  for 
the  benefit  of  the  public  and  the  decreaseof  liugation. 

That  since  the  establishment  of  the  said  Court  of  Bankruptcy,  your  memorialists*  property 
under  fiats,  have  been  better  protected,  the  law  expenses  greatly  decreased,  the  dividends 
much  increased,  and  the  payments  of  them  more  quicKly  ma(&,  and  to  a  much  larger  amount 
than  formerly. 

Your  memorialists  respectfully  submit  to  your  Lordship,  that  the  very  reverse  is  the  case 
in  country  fiats,  where  the  solicitor's  bills  are  under  no  proper  control,  and  heavy  traveUin^ 
and  unnecessary  expenses  incurred  and  allowed,  the  payments  of  all  the  Dividends  prolonged 
to  a  very  improper  time,  and  invariably  reduced  to  a  most  considerable  extent. 

That  the  Bankrupt  Laws  ia  the  country  are  also  partially  and  imperfectly  administered, 
for  your  memorialists  have  been  informed,  that  in  a  country  commission,  under  which  four 
partners  were  jointly  interested,  one  partner  was  the  petitioning  creditor,  a  second  was  an 
acting  commissioner,  a  third  was  the  solicitor  to  the  commission,  and  the  fourth  was  the  sole 
assi^ee. 

Your  memorialists  respectfully  request  your  Lordship's  serious  attention  to  their  case,  and 
submit  that  at  least  a  part  of  such  evils  may  be  remedied  by  the  jurisdiction  of  the  Court  of 
Bankruptcy  being  considerably  extended. 

That  an  extension  of  the  said  Court  to  different  counties  within  100  miles  from  London, 
would  materially  benefit  your  memorialists  and  the  public  in  general,  and  promote  a  more  pure 
and  speedy  administration  of  justice. 

Your  memorialists  therefore,  taking  into  consideration  the  increased  facility  of  travelling, 
and  the  general  benefit  that  would  be  conferred  upon  all  classes  in  the  metropolis,  and  par- 
ticularly the  commercial  world,  respectfully  solicit  your  Lordship  to  order  tnat  all  fiats  be 
directed  to  the  Court  of  Banlmiptcy,  where  the  bankrupt  shall  reside  within  100  miles  of 
London,  and  that  further  and  more  extensive  powers  be  granted  to  the  learned  Commissioners 
which  will  enable  them  the  better  to  facilitate  the  business  of  the  court,  and  promote  the  in- 
terests of  those  who  are  compelled  to  resort  to  it ;  and  that  if  to  effect  these  objects  it  shall  be 
necessary  to  apply  to  the  legislature  such  course  may  be  adopted  during  the  present  Session 
of  Parliament. 
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Appendix. 
A  STATisTfOAL  AocouNT  of  the  Number  of  Fiate  worked  in  ihe  Country  in  the  Years  1887, 1838,  ^  Statistical  Ao- 


and  1839,  showing  where  they  were  worked,  and  the  Total  Number  to  each  County. 


Northumberland. 

Durham.                   1 

YORESHIRB. 

Newcastle 

1837 

1838 

1839 

Sunderland    . 

1887 

1838 

1839 

York  •     .     . 

1837 

1838 

1839 
10 

13 

11 

17 

.  • 

3 

1 

7 

5 

Alnwick   .      . 

•  • 

1 

Bishop  Wear- 

1 

0 

3 

Sheffield   .      . 

22 

27 

14 

mouth  • 

Leeds. 

54 

26 

30 

Barnard  Castle 

1 

0 

3 

Huddersfield  . 

7 

10 

4 

Stockton-on-1 

x ees  •      • 

4 

1 

1 

Halifax     .      . 

10 

6 

15 

Hull   .     .     . 

8 

3 

6 

Darlington     • 

3 

2 

•  • 

Bradford  .     . 

8 

2 

8 

Gateshead 

,  • 

1 

•  • 

Skipton    .      • 
Catterickbridge 
Scarborough  . 
Keightley 
Wakefield.     . 

1 

. . 
1 
5 

2 
2 

2 
2 

•  • 

•  • 

•  • 

•  • 

i 

BirsUll     .      . 
Doncaster      . 
Knaresborough 
Dewsbury 
Beverley  .     . 
North-Allerton 

1 
2 
4 

1 

. . 
1 

2 

i 

•  • 

Total  .      . 

13 

11 

18 

Total  .      . 

9 

7 

8 

Total  .      . 

132 

89 

91 

CVMBBRLAND. 

Westmorland. 

Lancashire. 

Carlisle     .      . 

1837 

1838 

1839 

KendaU    .     . 

1837 

1888 

1839 

Lancaster. 

1837 

1 

1838 

1839 

3 

2 

1 

1 

•  • 

1 

3 

1 

Cockermouth  • 

1 

2 

Liverpool . 

83 

35 

99 

Penrith     .      . 

I 

1 

Manchester    . 

182 

56 

140 

Wigton     .      . 

•  • 

S 

•  • 

Ulverstone     . 

•  m 

1 

2 

Maryport . 

• , 

.  • 

1 

- 

Wigan      .      . 

•  • 

1 

•  . 

Whitehaven    . 

•  • 

• . 

Bolton-le-MooT 
Colne .     •     • 
Preston    •     . 
Burnley    • 
Blackburn 

8 
3 

6 

1 

10 

3 

•  • 

14 
13 

•  • 

•  • 

Total  .     . 

9 

6 

5 

Total  •      • 

1 

•  • 

1 

Total  .      . 

291 

116 

269 

Cheshirb. 

Shropshire. 

Hbrbpordshirb.               1 

Chester     .     • 

1837 

1838 

1839 

Shrewsbury    • 

1837 

1838 

1839 

Hereford  .     . 

1837 

1888 

1889 

2 

2 

., 

12 

4 

4 

4 

2 

1 

Northwich 

1 

1 

3 

Bridgnorth     • 

2 

1 

1 

Leominster    • 

•  • 

4 

5 

MacclesBekl   . 

4 

5 

6 

Ross  .     .     . 

. , 

1 

,  ^ 

Middle  wich    • 

1 

, , 

•  • 

Kington   • 

•  • 

I 

1 

Ulverstone 

1 

•  • 

• . 

Bromyard 

•  • 

, , 

1 

Nantwioh. 

2 

•  • 

•  • 

Total  .      • 

11 

8 

9 

Total  .      • 

14 

5 

5 

Total  .     , 

4 

8 

8 

Monmouthshire. 

Nottinghamshire. 

Derbyshire.                1 

Monmouth     • 

1837 
2 

1838 

1839 

Nottingham   • 

1837 

1838 

18SS 

Derby       .     • 

1837 

1838 

1839 

•  • 

.. 

27 

10 

6 

13 

3 

1 

Pontypool 

1 

•  • 

•  • 

E.  Bedford    • 

3 

2 

.  • 

Matlock-Bath 

• . 

1 

,  , 

Landogs  • 

1 

• . 

.  • 

Newark'on- 
Trent      • 

2 

1 

Belper 

2 

1 

1 

Newport  •      • 

7 

4 

2 

•  • 

Bakwell    .     . 

3 

• . 

1 

Wirksworth    . 

2 

•  • 

•  • 

Total  .     . 

11 

4 

2 

Total  .     . 

32 

12 

7 

Total  •     . 

20 

5 

3 

oount  of  the  Num- 
ber of  Fiats  worked 
in  the  Country,  in 
the  Years  1837. 
1838,  and  1839. 
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Appendix. 

A  Statistical  Ac- 
count of  the  Num- 
ber of  Fiats  worked 
in  the  Countr}',  in 
the  Years  1837, 
1838,  and  1839. 


APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 
A  Statistical  Account  of  the  Number  of  Fiats,  &c. — continved. 


Staffordshire. 

Leicestershire. 

Rutlandshire. 

Stafford    .      • 

1837 

1838 

1839 

Leicester  .      . 

1837 

1838 

1839 

1837 

1838 

1839 

2 

.. 

1 

8 

5 

3 

Wolverhamptor 

17 

5 

9 

Melton-          1 
Mowbray   J 

1 

2 

Stoke-upon-    1 
Trent .     •  J 

1 

1 

•  • 

•  • 

Loughborough 

1 

3 

•  • 

Hanky     •     . 

1 

7 

1 

Tamworth      . 

•  • 

1 

Lichfield  .      . 

4 

1 

4 

Newcastle- 
under-Lyne 

6 

3 

•  • 

Burslem   • 

2 

1 

1 

Lane- End     • 

1 

•  • 

1 

Cheadle    .      . 

, , 

•  • 

1 

TunsUll    .      . 

, , 

•    4 

1 

Stone .      .      . 

1 

•    • 

•  • 

Total  .      . 

34 

16 

23 

Total  .      . 

9 

9 

5 

Toial  .      . 

•• 

•  • 

•• 

Northamptonshire. 

Warwickshire. 

Worcestershire. 

Northampton . 

1837|l838 

1839 

Warwick  .      . 

1837*1838 

1839 

Worcester. 

1837 

1836 

1839 

2 

6 

3 

2 

1 

17 

6 

2 

Wellingborough 

1 

1 

1 

Birmingham  . 

109 

42 

46 

Stourbridge    . 

5 

2 

•  • 

Stanford  Barron 

2 

•  • 

, , 

Leamington    . 

18 

13 

10 

Kidderminster 

16 

1 

•  • 

Coventry  . 

5 

2 

3 

Evesham  • 

1 

.  • 

•  • 

Alcester    .      • 

1 

1 

•  • 

Bromsgrove    • 

1 

•  • 

•  • 

Stratford  on     1 
Avon     .      .  j 

1 

2 

•  • 

Total  •     • 

Atherstone     . 
Totol  .      . 

1 

,  ^ 

•• 

Total  .      . 

5 

7 

4 

136 

60 

61 

40 

9 

2 

Gloucestershire. 

Oxfordshire. 

Buckinghamshire. 

Gloucester      . 

1837 

1838 

1839 

Oxford      .      • 

1837 

1838 

18^9 

Bucl<ingham  . 

18:371838 

1839 

9 

6 

3 

9 

4 

5 

.. 

1 

Bristol      .     • 

43 

18 

17 

Bicester    •      . 

, , 

1 

•  • 

Aylesbury  . 

1 

, , 

Cheltenham    • 

12 

12 

Witney      .      • 

1 

•  • 

•  • 

Stroud      •     . 

3 

1 

Burfbrd     .     . 

1 

•  • 

•  • 

Cainscross 

1 

2 

•  • 

Banbury   •     • 

1 

•  • 

•  • 

Dursley    .     . 

2 

1 

Chalford  .      . 

•  • 

1 

•  • 

Cirencester     . 

3 

1 

2 

Newnham 

1 

•  • 

3 

Tewkesbury    • 

Totnl  .      • 

3 

•  • 

83 

Total  .      . 

Total  .      . 

77 

42 

12 

5 

5 

1 

1 

•  • 

Bedfordshire. 

Lincolnshire. 

Cambrioc 

JE-HI 

...   1 

Bedford    .     . 

1837 

1838' 1839 

Lincoln     . 

1837 

1838 

1839 

Cambridge     . 

1S37 

1838 

1839 

1 

.. 

,  ^ 

, 

3 

5 

3 

1 

Glamford  Brigg 
Spilsbury  .      . 
Gainsborough 
Alford       .      . 
Stamford  . 
Boston       .     . 
Spalding  •      • 
Louth       .      . 
Market  Rasen 

1 

2 

1 
1 
6 
2 

2 
2 

•  • 

2 

•  • 
2 
1 
2 
1 
1 
1 
1 

Total  .     . 

1 

•• 

•• 

Total  .      . 

13 

12 

14 

Total  .      . 

5 

3 

1 
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Norfolk. 

Suffolk. 

Huntingdonshire. 

Norwich   •     • 

1837 

1838 

1839 

Ipswich    •     . 

1837 

1838 

1889 

Huntingdon  '• 

1837 

1838 

1839 

7 

5 

4 

4 

2 

2 

.. 

•  • 

1 

Fakenbam      • 

•  • 

2 

3 

Bury  St           1 
Edmunds   •) 

6 

2 

1 

King's  Lynn  • 

3 

1 

4 

Yarmouth 

4 

5 

2 

Beccles     •     , 

2 

3 

2 

f 

• 

Thetford   •     • 

• . 

1 

2 

Southtown      • 
Total  .     . 

1 

.  • 

1 

Total  .     • 

Total  .     . 

15 

14 

16 

12 

7 

5 

•  • 

•  • 

1 

Essex. 

Hertfordshire. 

Rent.                    1 

Colchester     • 

1837 

1888 

1839 

1887 

1838 

1839 

Canterbury    • 

1837 

1838 

1839 

. « 

8 

1 

2 

8 

1 

Margate   •     • 
Ramsgate.     . 
Sandwich .      • 

2 

•  • 

4 
2 

•  • 

1 

*  • 

Total  .     . 

Total  .     . 

Deal   •     .     • 
Total  .     . 

.    k 

•  • 

1 

» . 

3 

1 

•  * 

.  . 

•  * 

4 

14 

3 

Sussex. 

Bebkshire. 

Wiltshire. 

Chichester      . 

1887 

1888 

1839 

Reading  •     • 

1837 

1838 

1839 

Salisbury  .     . 

1837 

1838 

1839 

2 

1 

2 

5 

4 

4 

1 

1 

.  • 

Brighton  •     • 

6 

9 

14 

Wantage*  •     • 
Abingcbn.     • 

.  • 

1 

.  • 

Devizes     •     • 

1 

•  • 

« . 

Petworth  ,     . 

1 

. . 

.  • 

.  . 

1 

Troubridge     . 

1 

1 

•  • 

JLewes      .     • 

•  * 

2 

1 

Marlborough  • 

•  a 

1 

, , 

Hastings  .      • 

,  • 

•  • 

1 

Warminster   • 

2 

1 

Midhurst  •     • 

•  m 

•  • 

1 

New  Sarum    . 

1 

•  • 

Battle       .     . 

,  , 

•  . 

Chipenham    • 

1 

•  • 

, , 

Worthing.     . 
Total  .     . 

2 

.  • 

•  • 

Total  .     . 

Total  .     . 

12 

13 

19 

5 

5 

5 

7 

4 

2 

Hampshire. 

Dorsetshire. 

Somersetshire.             1 

Winchester     . 

1887 

1838 

1839 

Dorchester     . 

1837 

1838 

1839 

Bath  .     .     . 

1837 

1838 

1839 

1 

4 

4 

2 

17 

2 

9 

Portsmouth    . 

1 

Poole .     .     . 

4 

2 

3 

Wells  .     •     • 

1 

3 

2 

Portsea     • 

2 

.  . 

Bridport  .      • 

2 

2 

3 

Taunton  •     . 

5 

1 

4 

Southampton  • 

8 

Weymouth     . 

.  • 

1 

«  • 

Ansford    •     . 

«  • 

2 

• « 

Cowes 

.  • 

•  • 

Blandford 
Forum  • 

4 

3 

2 

FromeSelwood 

5 

•  • 

3 

Ryde  .     .     • 

«  , 

Minehead 

1 

•  • 

•  • 

Newport  .     • 

1 

Wareham  •     • 

1 

•  . 

•  • 

Bruton 

1 

.  • 

*  • 

'Basingstoke  • 

•  • 

.  • 

Andover   •     • 

•  • 

, , 

Fareham  •     . 

2 

•  • 

2 

Gosport    .      • 

• . 

BishopsWalham 

•  • 

•  • 

Lymington     • 
Total  .     . 

2 

•  • 

• . 

Total  .     . 

Total  .      . 

17 

14 

15 

15 

12 

10 

30 

8 

18 

Devonshire. 

Cornwall. 

Flintshire.                1 

Exeter      .     . 

1837 

1838 

1839 

Falmouth  •     • 

1887 

1838 

1839 

Holywell  .     • 

1837 

1888 

1839 

15 

10 

•  • 

1 

.  • 

1 

•  . 

1 

Tavistock.     . 

« • 

1 

•  • 

Callington      • 

•  * 

1 

•  • 

Devonport      • 

5 

4 

Trurp .     .     • 

1 

2 

8 

Plymouth  •     • 

5 

7 

11 

Bodlin     •     • 

1 

•  • 

.  • 

South  Molton 

. . 

1 

Elstone     •     • 

1 

•  • 

*  • 

Barnstaple     « 

•  • 

1 

•  • 

Chulmleigh    • 

.  • 

•  • 

Bideford  .     . 

•  • 

•  • 

Tiverton  .     • 
Total  •     . 

1 

.  • 

•  • 

Total.     • 

Total  •     . 

26 

24 

29 

3 

4 

3 

1 

.  • 

1 
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Appendix. 

A  Statistical  Ae- 
•oontoftheNttiii- 
b«r  of  Piatt  worked 
in  the  Gomitiyt  in 
the  Yean  1837, 
183S,  and  1839* 


APPENDIX  to  FIRST  REPORT  of  COMMISSIONERS 
A  Statistical  Account  of  the  Nuniber  of  Fiats,  &e.— «9fUtiiiie<l. 


DlMBIGHSHlRB. 

Carnarvonshire. 

Anolessa.                I 

Wrexham.     • 
Total  .     . 

1837 

1888 

1889 

Carnarvon 
Bangor     •     • 

TotoK     . 

1837 

1888 

1839 

Total  .     . 

1837 

1838 

1839 

•  • 
i 

1 

•  • 

3 

•  • 

4 

1 

•  • 

•  • 

•  • 

1 

•  • 

8 

5 

•  • 

•  • 

•  • 

•  • 

MsmiONSTHSHIRE. 

Montgomertshire. 

Radnorshire. 

Bala  •     •     • 
Total  •     • 

1887 

1838 

1839 

Machynlleth  • 
Welshpool      • 

Total  .     . 

1837 

1838 

1839 

Presteign .     • 
Kingston  •     • 

Total  .     . 

1837 

1838|l839| 

•  • 

•  • 

1 

•  • 

1 
1 

2 
4 

•  • 

1 

•  • 

•  • 

1 

•  • 

•  • 

• « 

1 

•  • 

2 

6 

1 

•  • 

1 

Cardiganshire. 

Pembrokbshirb. 

Carharthbnshire. 

Cardigan  •     • 
Total  .     . 

1887 

1838 

1839 

Pembroke 
Haverfordwest 

Total  •     • 

1837 

1838 

1839 

Carmarthen   • 
Total  .     • 

1837 

1838 

1839 

•  • 

I 

2 

•  • 

1 
•  • 

•  • 

1 

4 

2 

•  • 

«  • 

1 

2 

•  • 

1 

1 

4 

2 

•  • 

Brecknockshire.            1 

Glamorganshire.            1 

Brecon     •     • 

1837 

1838 

183g 

Swansea  •     • 

1837 

183818391 

3 

3 

3 

2 

2 

•  • 

T 

rotal 

•           • 

3 

8 

8 

1 

foul 

t          • 

2 

2 

•  • 

J 

Total  Number  of  FiaU  worked  in  the  Country,  in  the  Year  1887       •     •     1041 

Ditto,  in  the  Year  1838 575 

Ditto,  in  the  Year  1839 «     • 716 
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BANKRUPTCY  FIATS. 


Appendix. 


A  Return  of  the  Number  of  Fiats  in  Bankruptcy  issued  from  the  llth  day  of  January,  1838,  to  the  A  Return  of  the 
11th  day  of  January,  1839,  distinguishing  how  many  Town  Fiats  and  how  many  Country  Fiats  Number  of  Fiats  m 
were  issued ;  also  distinguishing  the  Lists  to  which  the  Country  Fiats  were  issued.  .  from  t'he  U  th  of 

January,  1838,  to 
the  1  Ith  January, 
1839. 


llth  January,  1838,  to  10th  January,  1839, 

inclusive. 

Town  Fiats'.     •     •     •     • 

306 
781 

J^  ^^  TV  JiA    ^m   M%mVt^       V                  •                  9                 V                 V 

Count^''^  i^iaI's    .     .     ^     > 

^ 

.      . 

Total      . 

1,087 

Of  the  country  fiats  there  were  directed  to  the  undermentioned  lists;  viz. — 

Alnwick   .     *     •     •     •       1 

Fakenham  »  .     . 
Falmouth      •      •     < 

•       2 
.       5 

Oxford     . 

.     .      .      .       7 

Battle       •     < 
Brighton .      . 

*            4 

1 

,     10 

Gainsborough      •     . 

•       2 

Petworth .      , 
Preston  f.     , 
Penrith     .     , 
Pembroke 
Portsmouth    < 
Plymouth 
Poole .     .     . 

...       2 
.     .     .     15 

Bolton      •     . 
Birmingham  « 
Boston     •     . 
Bakewell  •     . 
Becdes     .     , 

10 

54 

2 

1 
5 

Gloucester      •     •     , 

Holywell .     .     .     . 
Haverfordwest     •     < 
Hereford .      •     •     « 

.       7 

...       1 
.     .     .     .       1 
.     .     .     .       2 
.     ...     13 
.     .     .     .       6 

Buckingham . 

1 

Highworth     •     •     . 

Bury  St.  Edmund 

's    '. 

.       2 

Hull 

Barnard  Castle    < 

,      2 

Halifax    •     •     .      « 

.     !     20 

Reading  . 

.     .      .     •       4 

Brecon     •     < 
Banbury  .     < 
Bridgnorth 

4 
.       1 
.       1 

Ipswich    •     •     •     . 
Kendal     .      •  '  .     , 

.       2 
•       8 

Stamford . 
Stockton  • 

SiinHpr1si.nd 

.     .     .     .       4 

Basingstoke  . 

1 

Kington  .     •     •     < 

.       3 

•        •        •        .          o 

.      .      .      .      10 

Bndport  . 
Blandford      , 
Barnstaple     < 

I 
S 

.       2 

Kidderminster      .     * 
Lancaster       •     • 

»     .       5 
.     .       3 

Sheffield  .     < 
Swansea  . 
Stafford    . 

»            •            .            .            XV 

.      ...     27 

.      .      .     .       3 

1 

Bath  .      .     . 

6 

Liverpool  •     . 

.     .     44 

1          •          «          •             X 

Bristol      .     < 
Brigg        .     , 
Burnley,  Coin 

e,i 

!C.  . 

,     28 

S 

10 

Louth 

Loughborough     • 
Leicester  .     .     .     , 
Lincoln     •      •      * 

,     .       2 
.     .       2 

.     •       8 
»     •       4 

otruuu        • 

Shrewsbury   . 
Salisbury .      , 
Scarborough 

>       •       •       •         u 

...       5 

...       1 
.     .     ,     .       2 

Canterbury    .      . 

9 

Lynn  .Regis  .     .     , 

.     .       2 

Southampton 

.      .     .       8 

Colchester 

,       2 

Leeds       •     •     .     . 

.     33 

Coventry  .     , 

4 

Litchfield.     •      .     . 

.     •       2 

Thetford  .     , 

.     .     .     .       2 

Cambridge     < 

4 

Leominster    .     •     , 

.     .       5 

Tavistock.      , 

...       4 

Carlisle     .      . 

5 

Lymington    •     •     * 

.     ,       1 

Taunton  . 

.     .     .     .       5 

Carnarvon 

7 

Chester     .     < 

2 

Manchester    .     •     . 

.     82 

Warwick  . 

.      .      .           24 

Cardiff     .      , 

.       1 

Melton  Mowbray 

.     .       1 

Wirksworth 

.      .     .     .       2 

Carmarthen    . 

3 

Machynlith     .     .     , 

.       1 

Whitehaven  , 

...       2 

Cardigan  .      . 

.       2 

Macclesfield  .      .      , 

.     .       5 

Wrexham.      , 

...       1 

Cheltenham    < 

,     17 

Monmouth     •     • 

.       2 

Welshpool      . 

...       4 

Cirencester     , 

3 

Worcester 

.     .     .     .       9 

Chippenham 

1 

Newark    .     •     .     , 
Nottingham  .     .     . 

.     •       1 
.     .     11 

Wolverhamptc 
Warminster    . 

m  .     .  .,      7 
...       4 

Deal  •     .     , 

6 

Northampton       .     . 

•       8 

Winchester     , 

,     .     .     .       2 

Derby.     • 

.       3 

Norwich  .      .      .      , 

•     10 

Wells  •     .     , 

.     .     .     .       6 

Doncaster 

.       2 

Newcastle-upon-Tyne 

>:  .  18 

• 

Dursley    • 

.       1 

Northallerton      •     , 

►  .    1 

Yarmouth 

Dorchester 

.       5 

Newport  .     •     •     , 
Newcastle-under-Lyn 

»     •       6 

le   .     10 

York  .     .      , 

!  !  !    6 

East  Retford« 

• 

.       4 

Newport,  Isle  of  Wig 

ht  «       5 

781 

Exeter 19 

Nantwich       •     •     . 

•       1 

19th  July,  1839. 


Wm.  VlZARDy 

Secretary  of  Bankrupts. 
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Appendix. 

A  Return  of  the 
Number  of  Fiats  in 
Bankruptcy  issued 
from  the  11th  of 
January,  1839,  to 
the  lltn  January, 
1840. 


BANKRUPTCY  FIATS. 

A  Return  of  the  Number  of  Fiata  in  Bankruptcy  issued  from  the  II  tb  day  of  January,  1899,  to  the 
11th  day  of  January^  1840,  distinguishing  how  many  Town  Fiats  and  how  many  Country  Fiats 
were  issued ;  also  distinguishing  the  Lists  to  which  the  Country  Fiats  were  issued. 


11th  January,  1839,  to  10th  January,  1840,  inclusiye. 

TownFiaU 445 

Country  Fiats .   1040 


Total 


1485 


Of  the  Country  Fiats  there  were  directed  to  the  undermentioned  lists;  viz. — 


Aberystwith 
Alnwick   • 
Appleby  . 

Battle.     • 
Brighton  • 
Bolton      • 
Birmingham 
Boston   *  • 
Bakewell  • 
Beccles     • 
Bedford    . 
Buckingham 
Bury  St  Edmunds 
Barnard  Castle 
Brecon     . 
Banbury  • 
Bridgnorth 
Basingstoke 
Bridport  • 
Blandford 
Barnstaple 
Bath  .     • 
Bristol 
Brigg 
Berwick    • 
Burnley,  Colne,  Ac. 
Bodmin    . 

Canterbury 
Colchester 
Coventry  . 
Cambridge 
Carlisle  • 
Carnarvon 
Chester  • 
Cardiff  . 
Carmarthan 
Cardigan  • 
Cheltenham 
Cirencester 
Chippenham 

Deal   .     . 
Derby 
Doncaster 
Dursley    • 

Dorchester 
Dolgelly  . 

East  Retford  < 


•  • 

2 

18 

19 

58 

8 

1 

1 


4 
4 

4 

i 

•  • 
3 
5 

4 
11 
26 

1 

.  • 
4 
2 

2 
2 

4 
3 
2 


Evesham 
Exeter 


Fakenham 
Falmouth. 


Guilford  •  • 
Gainsborough 
Gloucester . 


Hyihe      .  . 

Hollywell  . 
Haverfordwest 

Hereford  •  • 

H  ighworth  • 

Hull    .     •  . 

Halifi^x     .  . 

Huntingdon  • 


Ipswich 


Kendal  .  . 
Kington  •  • 
Kidderminster 


Lancaster 

Liverpool .  • 

Louth.     •  • 
Loughborough 

Leicester  •  • 

Lincoln    •  • 

Lynn  Regis  . 

Leeds       .  . 
Litchfield 

Leominster  • 

Ludlow     •  • 

Lymington  • 


Manchester  • 
Melton  Mowbray 
Machynlith  • 
Macclesfield  . 
Middlewich  • 
Monmouth     • 


Newark  •  • 
Nottingham  • 
Northampton 
Norwich  .  • 
Newcastle-upon-Tyne 
Northallerton       •     • 


11 

3 
6 


10 
37 

1 


1 
135 
4 
2 
4 
3 
7 
63 
4 


199 


10 


1 
13 
18 

7 
23 


Newport  •     •     •     . 
Newcastle-under-Lyne 
Newport,  Isle  of  Wight 
Nantwich 
Newnham 

Oxford     . 

Petworth  • 
Preston    • 
Penrith     . 
Pembroke 
Portsmouth 
Plymouth 
Poole  •     • 

Reading  • 

Saffron  Walden 
Stamford  . 
Stockton  • 
Sunderiand 
Sheffield   . 
Swansea  • 
Stafford    • 
Stroud      • 
Shrewsbury 
Salisbury  • 
Scarborough 
Southampton 

Thetford  . 
Tavistobk 
Taunton  • 

Warwick  • 

Wirksworth 

Whitehaven 

Wrexham 

Welshpool 

Worcester 

Wolverhamptoi 

Warminster 

Winchester 

Wells  .      . 

Wantage  • 

Yarmouth 
York  .     . 

Total 


Wm.  VIZ4ED, 

Secretary  of  Bankrupts. 


5 

18 

2 

4 
4 

10 

5 

17 

8 

•  • 
7 

19 
2 


4 
8 

4 
21 

1 
6 
2 
8 
1 
1 
8 

1 
4 
5 

16 

1 
1 
2 
2 

7 

11 

5 

i 
7 

1 

4 
10 

1040 


T.  ERSKINE. 

JOSHUA  EVANS. 

JOHN  M,  DE  FONBLANQUE. 

EDWARD  HOLROYD, 

WYNN  ELLIS. 

BENJN.  HAWES,  i^ 

GEO.  CARR  GLYN. 

J.  HORSLEY  PALMER 


liimdoii: — ^Fnnted  by  William  Clowbs  and  SoMt»  Duke  Street,  Stamford  Street^ 
For  Her  Majtsty^s  Stationery  Office. 
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